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The Honourable, the Minister for Cammunications

In oonformity with the provisions of the Broadcasting and
Television Act I present the Annual Report of .the Australian Broadcasting
Tribunal for the period 1 July 1985 to 30 June 1986.

It is my first Report as Chairman, a position I undertook in March
1986, and accordingly I think it proper to make note of the Tribunal's
substantial debt to the work of the previous Chairman, David Jones, who
resigned from the position on 31 December 1985.

P4
Deirdre O'Connor
Chairman
23 Septeamber 1986
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THE YEAR IN REVIEW

In this section of the Report we propose to cutline the aims and
objectives of the Tribunal in performing its functions, and to review
briefly those matters which have impacted and continue to impact on the
performance of the Tribunal. Although many of these matters are addressed
elsewhere in the Report the Tribunal believes their review in this context
should help the public's understanding of the Tribunal's current role and
functions, and particularly the difficulties it faces in performing that
role. It also addresses what steps might be taken to improve the
Tribunal's efficiency and effectiveness.

Again this year the Tribunal's resources have been more than fully
stretched. It  was necessary for three Mambers of the Tribunal - the Vice
Chairman - Mr Archer, Miss Weigall and Mr Armstrong - to devote the vast
majority of their time to the Perth inquiry. Their ability to contribute
to the general deliberations of the Tribunal was thus limited, particularly
for the long periods when they were in Perth. Consequently, the other
Members of the Tribunal were required to carry the remaining workload. In
the 1light of general Government cutbacks we expect that the Tribunal's
resources will ocontinue to be stretched. The staff have responded this
year, as in the past, with great dedication. The Tribunal therefore wishes
to acknowledge the considerable support of its staff.

This has been a most important year in the development of the
Tribunal. It has been characterised by change. As we approach the tenth
anniversary of our establishment, the Tribunal is being asked to meet a
different set of circumstances from those which prevailed in 1976, in a
different regulatory environment, with a different piece of legislation to
administer and different procedures to follow.

So much has changed, in fact, that it is useful to examine those
things which have remained constant. In the 1984-85 Annual Report the
Tribunal wrote:

"The Tribunal grew out of the Green Report and a public and
industry concern for more effective broadcasting administration in
Australia. The Tribunal was established with the intention that it
would provide an independent administrative structure to regulate
the broadcasting industry which would allow a significant degree of
public and industry participation in the develomment of
broadcasting. Another dbjective was that the Tribunal's activities
would, as far as possible, be conducted in public and that it would
make its decisions after following a process designed to enable the
fullest involvement of members of the public and of the industry
being regulated.
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However, the effectiveness of an organisation is governmed by its
charter. In the Tribunal's case, this means the Broadcasting and
Television Act (the Act). Unfortunately, the Ilegislation has
prevented the expectations of improved broadcasting administration
from being fully realised. Although there was a radical change in
the policy of broadcasting regulation and administration there was
not a camparable change in the legislation. Rather, the new policy
was implemented by welding the concept of the public inquiry on to
the existing provisions. Not surprisingly, this created
difficulties for the Tribunal, the industry and the public."

Those statements remain txrue. The new uniform inquiry procedures
were not finally gazetted and in place until 23 May 1986, and the delay in
introducing them left the Tribunal with great difficulties in timetabling
inquiries, and deciding priorities for inquiries. It remains to be seen
whether the new regulations will assist the Tribunal to perform more
efficiently. However, with the benefit of the few weeks prior to 30 June
1986, the Tribunal is already concerned that the formal requirements of the
reqgulations are such that they will create a heavy administrative workload,
not only for the Tribunal but for all parties to these inquiries. Whether
the workload will be outweighed by the benefits should be clear by the end
of the next twelve months. The Tribunal has, however, seized the
opportunity to communicate with its constituents, and abandon same of the
more formal legalistic processes it has previously followed, which, by
their very nature, have produced caupeting claims for thoroughness and
expedition.

Same amendments to the legislation were made on 1 January 1986, re-
instating the Tribunal's powers to set levels of Bustralian content in
programs and advertisements, and to pre-classify children's " television
programs. The Tribunal indicated in early 1986 that it intended to
continue the review of television program standards which has been underway
since the early 1970s by dividing the general review into separate
inquiries into the standards relating to Australian ocontent, program
classification, children's television, advertising time standards, and the
content and subject matter of advertisements relative to their scheduling
by licensees. This arrangement would have been facilitated by the earlier
introduction of the new inquiry regulations. The Tribunal has decided to
give greatest. priority to the inquiry into Australian content on
television. That -will begin in earnest in the second half of 1986. The
other inquiries will be addressed as resources became available.

1986 presents another problem for the Tribunal in allocating
priorities and scheduling inquiries: it is the peak year in the three-year
renewal cycle for licences. This heavy workload during early 1986 was
exacerbated by the continuing Perth television licence grant inquiry. That
fact will make the next few months an interesting test of the expected
improved efficiency of the Tribunal under the new ingquiry regulations.
Those months should show whether the regulations have enough flexibility to
provide the appropriate arrangements to meet the expectations of
broadcasters and the public in different inquiries.
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The new inquiry regulations are dealt with in detail in the Report
at Appendix A, but it is appropriate to pause here to reflect on what they
mean for the development of the Tribunal's role and: functions.

The principal effects of the new processes are these:

* all Tribunal inquiries into important issues affecting licences
or program standards will now be conducted by the Tribunal
according to a single set of procedures laid down in the Act and
regulations, rather than being left for the Tribunal to decide
itself what procedures are appropriate.

* greater reliance is placed on documentation, and in most cases
documents will be made available to the public.

* there will be increased opportunity for members of the public
and others to participate in inquiries as the old test of marty
standing will no longer apply.

* the new procedures should allow the Tribunal to shed much of the
"judicial" appearance of its activities and fulfil its duties in
a less formal way.

The amendments to the Broadcasting Act have also introduced area
inquiries (s.18A) although this particular section has yet to be
proclaimed. The Tribunal intends to plan the implementation of this
concept during the next year.

The other significant factor for the Tribunal during 1985-86 has
been the move of Sydney staff to new offices. The Tribunal acknowledges
the assistance of the Departments of Finance, Housing and Construction, and
Local Govermment and Administrative Services in achieving the relocation of
staff.

The premises into which the Tribunal moved when it was established
in 1977, at 153 Walker Street, North Sydney, had became increasingly
unsuitable and inconvenient for the efficient running of the Tribunal's
operations. Staff engaged on the same project were often located floors
apart, in cramped and very unsatisfactory conditions.

Therefore the positive factors for the year under review are the
new inquiry regulations, new offices and the continuing support of staff.

On the other hand, it is appropriate to quote again from the 1984-

85 Report:
" ...the Tribunal is not equipped with the resources necessary
to meet the demands placed upon it. It is more than a matter of
increasing the mmber of staff to oope with an expanding
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warkload. The Tribunal understands that Government is
constrained in the resources that it can allocate to
organisations like the Tribunal."

The reality is, again, that this situation will continue.
Increasing demands upon the Govermment coffers from all sectors of the
cammunity do not lead the Tribunal to expect any great increase in staff.

The Tribunal went an to say, however:

""There is therefore a need to ensure that the organisation 1is
structured and staffed in a way that best lends itself to the
efficient performance of its functions...What the Tribunal needs
is a flexible staff structure and operational environment which
can respond to the demands of the future".

During 1985-86 more work has been undertaken to camplete the long-
proposed reorganisation of the Tribunal structure and staff to meet the
changing needs of the next decade. A decision has been taken to 'merge the
two head offices in Sydney - that is, to bring the functions from the
Melbourne office to Sydney. This move will be the subject of detailed
discussions with the Location of Australian Governmment Employees Committee
and with wunions, but there is no doubt that the only effective way of
operating this organisation when resources are scarce is to have all
functions located in Sydney.

The Tribunal is required to make decisions about many econamic and
financial questions, especially where new services are concerned. Accurate
and reliable financial information is needed if these decisions are to be
dbjective and realistic. The quality of decisions reflects the quality of
input. Reference was made in last year's Annual Report to the Tribunal's
desire to improve the quality of the financial information gathered from
licensees. To this end in March 1986 the Tribunal engaged the consultant
firm of Ernst & Whinney to review the type of information collected fram
commercial television and radio and the manner in which it was collected,
stored and used.

In the area of program standards and advertising oconditions, the
Tribunal has made same progress during 1985-86, and Interim Television
Program Standards and Advertising Conditions were determined in December
1985 and January 1986, effective from 1 February 1986.

Revised standards have been issued for advertising alcoholic drinks
on television, standards which aim at removing advertisements fram times
which research tells us are peak viewing times for children and
adolescents.

The marathon inquiry into the grant of a third commercial
television licence to serve Perth, in Western Australia, continued
throughout 1985-86. At the date of this report no decision has been .
reached. Grants have been made of Remote Cammercial Television Service
(RCTS) licences to serve isolated areas of north-eastern and south-eastern
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Australia but at the time of writing this Report no final decision has been
reached on the grant of the RCTS licence to serve the Central Zone,
containing the Northerm Territory and South Australia. Resource
limitations and the sheer pressure of work continue to cause regrettable
delays in the completion of reports and the publication of decisions. The
Tribunal fervently hopes that the new inquiry procedures and the
reorganisation of staff will go a significant way towards redressing
delays.

The work of refining the Tribunal's performance of its functions,
of trying for increasing legal certainty of its standards and conditions,
of striving for the most efficient operations, will continue.

REFORM OF PROCEDURES AND ADMINISTRATION

In the course of 1985-86, the Tribunal continued to maintain close
contact with the Department of Cammunications concerning possible
amendments to the Broadcasting Act. Those cutstanding from last year are:

(a) amendment of the loan interest provisions of the Act to bring them
into line with modern methods of fimancing and to remove unnecessary
constraints on bona fide lending institutions; the Tribunal has also
suggested that a thorough review of the whole area of share
transaction approvals is necessary;

(b) a simple amendment to make the licensing criteria applicable under,
for example, ss. 83, 86, and 8927, non-exclusive for all licences (as
they will be for remote licences). The effects of this would be to
remove the need for a great deal of legal disputation, and to allow
Tribunal decisions to be adapted better to the circumstances before
it;

(c) amendment of ss. 90K and 92FA to confirm the power of the Tribunal to
approve variations in memoranda and articles of association of
licensee ocompanies where changes are purported to be made before
approval is obtained;

(d) amendment of s. 22B to make it clear that the Tribunal is not cbliged
to refer questions of law to the Federal Court whenever a person
requests that such a reference be made;

(e) amendment of ss. 90J and 92F to rectify certain minor ambiguities and
anomalies, and provide improved enforcement provisions.

As will be obviocus, these amendments are minor and technical in
their nature. However, in the ocourse of last year, the Tribunal has also
became increasingly concerned about broader problems with the legislation
which affect the Tribunal's own efficiency and impose costs on the
Commonwealth, broadcasters and the public. In June 1986, the Tribunal
proposed a thorough revision of many aspects of the Act to the Department
of Cammnications. The Tribunal believes that any revision of the current
system needs to have two broad objectives:
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(a) to reduce the cost of regulation to Govermment, business and the
public;

(b) to improve the effectiveness of the service offered by the Tribunal.

Reducing the cost of regulation is not just a question of reducing the nett
dollars allocated to Tribunal activities. It is also related to increasing
the productiveness of each dollar spent, so that more can be done with the
same funds. The Tribunal's suggestions for revision of the Act fall under
two broad headings: proposed amendments for immadiate oconsideration, and
suggestions for angoing legislative changes.

Proposed amendments for Immediate Consideration.

The 'I‘ﬁ\\i.bmmal has made ten proposals to the Department of Cowunications
which \it believes would result in a significant increase in the
effectiveness of Tribunal processes and reduced cost to the nation:

(a) revision of the licensing criteria - inguiries would be expedited and
legal disputation would be greatly reduced if the Tribunal were given
greater licensing discretion; the increase in discretion needs to be
accawpanied by a single, ooncise clear statement of policy objectives
in the Act;

(b) giving the Tribunal greater ability to limit cross-examination in
hearings;

(c) simplification of Tribunal reporting requirements under s. 25B;

(d) 1lengthening of licence periods, linked with greater emphasis on area
inquiries. This would reduce resources dedicated to the licence
renewal cycle and increase opportunities for effective review of
actual performance and public participation;

(e) enabling staff lawyers to be used to full effect, as counsel assisting
and as instructing solicitors on behalf of the Tribunal;

(f) removal of requirements in the inquiry process which odblige the
Tribunal to itself provide copies of all sulmissions to affected
licensees rather than merely making sulmissions available to those
interested;

(g) clarification of the rights of incumbent 1licensees in inquiries
(especially licence grant inquiries);

(h) removal of determination of Standards from the uniform inquiry
process, and the adoption of a more flexible and appropriate
procedure;

(i) elimination of the need to commence an inquiry when considering the

exercise of program powers (e.g. ss. 101 and 119) in an existing’
inquiry;

(xdi)



(3)

reconsideration of need for test transmission permits - the Tribunal
need not be involved in this process in all but a few cases.

Suggestions for Ongoing ILegislative Changes.

The Tribunal has raised a number of proposals for detailed consideration in
addition to those listed above. These can be divided into short-term and
long-term proposals. The short-term proposals are:

(a)

(b)

(c)

(@)

(e)

(£)

(9)

(h)

(3)

(k)

simplification, and reduction in number, of licence categories. This
would avoid the need for develomment of multiplicity of documents for
all the different licence types, and would eliminate some unnecessary
categories (such as re-transmission licences);

conversion of all existing "old system" licences to the new system as
soon as possible;

elimination of a range of detailed ownership and control matters
ocovered in the Act, some of which have little practical significance
but can occupy significant time of Tribunal staff (e.g. minor share
transactions, varieties of traced interests, loan interests, articles
of association, signatories to statutory declarations). These matters
can be dealt with by Tribunal Orders where necessary, as is the case
with remote licences;

general overhaul of the drafting of the ownership and ocontrol
provisions;

removal of unnecessary duplication in radio and television provisions,
and (as far as possible) the application of the same rules to each;

giving the Tribunal greater discretion to concentrate on issues of
importance and pass over minor matters in order to maximise efficient
use of resources;

provision for offence provisions only in cases where the Government
believes that the matter is important enough to warrant criminal
prosecution in the event of a hreach. This will enable the Tribunal to
dispense with the investigation of a number of matters which are
currently offences under the Act, but have never been the subject of a
prosecution;

simplification of potentially conflicting duties on the Tribunal, such
as the duties to be '"thorough", "expeditious" and "just", and
concentration on the basic rules of natural justice;

allowing Tribunal greater control over conduct of inquiries under the
regulations, by eliminating much of the detail in the regulations and
setting down only a broad outline to be fleshed out in an appropriate
way by Tribunal Orders;

giving greater legislative weight to informal processes of information
gathering and decision-making;
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(1) statement of clearer policy in the Act about matters to be covered by
Standards, so as to reduce arqument about whether they are appropriate
matters for Tribunal regulation (e.g aspects of Australian content and
production, children's programs, violence, advertising content, racism
and sexism etc);

(m) clarification of powers to obtain information (e.g. from associates of
licensees).

Major ILegislative Issues.

In the long term, the Broadcasting Act needs radical revision. In
many respects, the Act drains Tribunal resources for doubtful public
benefit, and places unnecessary burdens on the business sector and the
public. It does not deal properly with converging technology, at a time
when the distinction between 'broadcasting', 'radiocommunications' and
'telecammunications' as a whole is becaming increasingly irrelevant. In the
Tribunal's opinion, any revision of the Broadcasting Act should aim for the
following:

(a) ooverage of all telecommunications services with point to multi-point
potential;

(b) a clear statement of overall regulatory objectives;

(c) a realistic framework that will be supported by the resources and
Govermment commitment to ensure that it is administered efficiently
and is respected by the industry and public;

(d) the minimum degree of mandatory regulation necessary to protect the
public interest in a particular service, coupled with a range of
additional discretionary powers exercisable within the bounds of clear
policy objectives and constitutional power.

Particular attention should be given to the following areas of
relevance to mass reception (broadcasting) services:

(a) a realistic licensing system should be implemented which recognises
samne basic truths:

the threat of licence revocation or non-renewal has no credibility
when the result of taking away a licence would be no service at all;

the Tribunal's resources cannot adequately review the performance of
over 200 licensees over 3 years, so that therefore the licence
period should be extended, with area inquiries during the period to
allow more effective public input into Tribunal processes;

the mmerous offences set out in the Act which can be committed by
licensees are only symbolic policy in the absence of any cammitment
to prosecute for breaches, and prosecutions are not the
responsibility of the Tribunal.
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The Tribunal has suggested the following altermative as one which
could be explored. Licences could be granted for a period of at least seven
years, and renewed for the same period. The licence period would be fixed,
with no short renewals. Each renewal would be open to competitive
applications. If a decision was made to award the licence to a ocampeting
applicant, a two or three year changeover period could be provided (similar
to that applicable to supplementary licences). In between the licence
renewal periods, programming performance would be monitored by area
inquiries. This system would have the benefit of increased competitive
pressure on licensees in future circumstances where the number of licensees
is likely to be smaller than at present. It would also enable the Tribunal
to concentrate on inquiries into levels of service to wide areas.

(b) massive amendment of the ownership and control provisions is needed,
irrespective of revised prescribed interest limits determined by the
Govermment; serious consideration should be given to providing a few
basic rules (linked to self-executing licensing sanctions if
breached), together with a number of essential policy criteria. These
policy criteria would provide the basis for additional rules to be
made via Tribunal Orders (bearing in mind that such Orders may be
disallowed by Parliament if they are thought to be excessive);

(c) greater Tribunal discretion needs to be provided in order to maximise
the benefits of the new inquiry process; the Tribunal believes that
supervision of the inquiry regulations, and the initiation of
amendments should be the prerogative of the Tribunal. An altermative
approach is to have the regqulations converted to Tribunal Orders
(again subject to disallowance by Parliament).

The Tribunal is very conscious of the fact that many of the matters
raised here concern peripherally sensitive areas of policy which, we
realise, are ultimately matters for Parliament's decision. We raise them
only to highlight ways in which we, as a regulatory agency, could be more
effectively wutilised in the public interest. To work in the public
interest has been our aim in the year 1985-86 and will continue to be in
the year ahead whatever difficulties lie before us.
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PART ONE ~ LEGISLATTON

THE BROADCASTING ACT

1. The Tribunal is established by s. 7 of the Breadcasting Act 1942
("the Act'), and its stxructure and functions are detailed in Divisions 1
and 2 of Part IT of the Act. Part IITA of the Act also establishes and
defines the functions of the Special Broadcasting Service. The Australian
Broadcasting Corporation -is established under the Australian Broadcasting

Corporation Act 1983.

2. The remaining part of the Act of concern to the Tribunal provides a
framewark for the planning and regulation of broadcasting services in
Australia. The responsibility for planning the development of hroadcasting
services, and the determination of standards and practices for the
technical equipment used and its operation, lies with the Minister for
Communications (s. 125D of the Act). At 30 June 1986, the planning of
commercial and public broadcasting services could culminate in the grant of
one of ten types of licence, including licences for principal services
(including remote services), supplementary services, re-broadcasting and
re-transmission services. It is the responsibility of the Tribunal to
grant and renew licences, subject to such service specifications as the
Minister may determine. ‘The Tribunal is also empowered to suspend or
revoke licences. For the exercise of all these powers, specific criteria
are laid down in the Act (ss. 83, 86 and 88). i

3. Divisions 2 and 3 of Part ITIB of the Act contain a range of
camplex provisions designed to ensure diversity in the ownership and
ocontrol of commercial broadcasting services. The Act provides limits an
the number of 'prescribed interests' in licences which may be held by any
person. In simple temms, a person may hold prescribed interests in no more
than two cammercial television licences, or eight cammercial radio licences
(ss. 90C, 92). Limits are placed also on the extent of foreign
shareholdings, direct or indirect, in licensee companies (ss. 90G, 92D).
Most changes in the ownership or control of stations, by way of a licence
transfer or a transaction in shares directly or indirectly affecting a
licensee company, are subject to the approval of the Tribunal (ss.89A, 907,
90JA, 92F, 92FAA).

4. In the area of program regulation, the Act imposes some specific
requirements in respect of a range of matters (such as Rustralian music,
political and election matter, and cigarette advertising) and confers
the Tribunal power to determine Program Standards (s. 16), give directions
to ensure that the Standards are camplied with (s. 99(2)), issue reprimands
or admonishments (s. 101), impose restrictions on program presenters or
producers (s.. 119), and to regulate a range of other activities and
arrangements affecting programming (Part IV of the Act).

5. In carrying out its functions, the Tribunal is required in many
cases to conduct an inquiry before exercising a 'substantive power' (ss.
172-17C) . In other cases, the Tribunal may decide that an inquiry, although
not required, is desirable (ss. 17C(2)-(3)). The Act contains general



provisions covering the conduct of inquiries, and the rights of persons to
participate in such inquiries (Part IT Division 3 of the Act). Detailed
provisions relating to the conduct of inquiries are to be found in the
Australian Broadcasting Tribunal (Inquiries) Regulations. An cutline of the
new inquiry process is contained in Appendix A.

6. There were five amending Acts which commenced during the year. The
first was the Broadcasting and Television Amendment Act 1985 (No 66 of
1985; Royal Assent on 5 June 1985), which commenced on 1 January 1986. The
detail of this Act is discussed in paragraph 7 of the Tribunal's 1984-85
Anmnal Report. The second amending Act was the Broadcasting and Television
Legislation Amendment Act 1985 (No 191 of 1985; Royal Assent on 16 December
1985) which amsnded the Tribunal's program powers as a result of the
decisions given earlier in the year by the High Court and Federal Court in
the Herald-Sun and Saatchi cases (discussed in paragraphs 79-88 of the
Tribunal's 1984-85 Annual Report). The major innovations were the
following:

(a) The Tribunal was given specific power to determine Standards requiring
children's programs to be approved by the Tribunal before
transmission, lut the legislation specifically says that the Tribunal
cannot require that any other kinds of programs be sulmitted for
approval before transmission;

(b) The power to determine Standards was extended to include the
determination of conditions in respect of programs to be broadcast in
order to validate the Tribunal's requlation of Australian content;

(c) Campliance provisions in s. 99 were revised to clarify the obligations
an licensees and to provide a new three-part defence to a failure to
camply with the Standards (reasonable mistake, reasonable reliance on
infarmation supplied by another person, an accident or the act or
default of another person) based on a similar defence in s. 85 of the
Trade Practices Act;

(d) The old ss. 101 and 119 were replaced by revised sanction powers,
including the power to reprimand and admonish licensees for breaches
of the Standards, and to direct that a licensee publish the reprimand
or admonishment;

(e) The transitional provisions of the Broadcasting and Television Amend-
ment Act 1985 were amended to permit regulations to be made lkringing
inquiries concerning 'old system' licences under the new inquiry
processs.

These amendments came into force immediately before the commencement
of the Broadcasting and Television Amendment Act 1985 on 1 January 1986.

7 The Broadcasting and Television Legislation Amendment Act 1986 (No 2
of 1986; Royal Assent on 19 February 1986) limited the Minister's power
over prograns by repealing ss. 77 and 99(3), and also repealed s. 116(2)
dealing with dramatisation of political matter and amended s. 100(6).

8. The Radiocammnications Act 1983 and.its associated Acts commenced on
20 August 1985. The Radiocammnications Act replaced the




wireless Telegraphy Act 1905 and the Regulations under that Act. The
Radiocammunications (Transitional Provisions and Consequential Amendments)
Act 1983, which also commenced on 20 August 1985, inserted Part IA into the
Broadcasting Act. Finally, the Public Service and Statutory Authorities
Amendment Act 1985 (No 166 of 1985; Royal Assent on 11 December 1985)
amended s. 79Y of the Act.

9. Other Acts of relevance to the Tribunal are the Radio Licence Fees Act
1964, and the Television Licence Fees Act 1964, which specify the annual
licence fee payable by commercial licensees, on a sliding scale related to
'gross earnings®' of the station. The Tribunal administers this legislation
on behalf of the Minister for Cammunications, including the assessment and
collection of 1licence fees. Both Licence Fees Acts were retitled and
amended during the year as a result of the changes to the licensing system
made by the Broadcasting and Television Amendment Act 1985.

DELEGATIONS

1. Section 15D of the Act provides for delegations by the Tribunal as
follows:

15D. (1) The Tribunal may, either generally or as otherwise
provided by the instrument of delegation, by writing
under its common seal, delegate to a Member any of its
powers under this Act, other than this power of
delegation and its power to hold inquiries.

(2) A power so delegated, when exercised by the delegate,
shall, for the purposes of this Act, be deamed to have
been exercised by the Tribunal.

(3) A delegation under this section does not prevent the
exercise of a power by the Tribunal.

12. In accordance with these provisions, decisions on matters which the
Tribunal considers can be undertaken outside formal meetings have been made
by a delegated Mamber.

13. With the increase in membership of the Tribunal the instrument of
delegation has been extended to include all Mambers and to extend
significant matters handled under delegation.

14. An important operational decision by the Tribunal was to move to
the management of various major activities by committees comprising Members
and senior staff.

15. Camittees have been established to deal with plans and policies;
legal affairs; program content; Tribunal operations; public inquiries and
meetings with outside bodies; ADP activities; and research and library
needs. There are also ad-hoc camittees dealing with special projects
relating to cigarette advertising, the review of the television standards
relating to Australian content, advertising time standards, religious
programs, classification, alcohol advertising and the review of the radio
standards. Participation by Tribunal Members in these Cammittees is on a



rotational basis.

POWERS AND FUNCTIONS OF THE TRIBUNAL

16. The Tribunal was established on 1 January 1977 and assumed the
powers and functions of the former Australian Broadcasting Control Board
with the exception of the planning and engineering functions relating to
broadcasting services, which were transferred to the Postal and
Telecommunications Department (now the Department of Communications) and
subsequently to the Minister.

17. From 1 January 1978 the mowers and functions of the Tribunal were
extended to transfer to the Tribunal powers in the broadcasting and
television 1licensing area formerly exercised by the Minister for Post and
Telecommunications (now the Minister for Cammunications).

18. The express functions of the Tribunal are set out in s. 16 of the
Act as follows:

16. (1) The functions of the Tribunal are:

(a) to grant, renew, suspend, revoke and accept the
surrender of licences;

(b) to authorise transactions in relation to licences
under s. 89A;

(c) to ogrant approvals and give directions under
Divisions 2 and 3 of Part IV in relation to the
ownership and control of licences;

(d) by instrument in writing, to determine the standards
to be dbserved by licensees in respect of the
broadcasting of programs and in respect of programs
to be hbroadcast;

(e) to determine the hours during which programs may be
broadcast by licensees;

(f) to hold inquiries as provided by this Act or as
directed by the Minister under s. 18, and to publish
reports in relation to those inquiries;

(g) to assemble information relating to broadcasting in
Australia under s.124; and

(h) to perform such duties and exercise such powers as
are imposed or conferred upon it by this Act and the
requlations.



(2) In performing its functions under paragraphs (1)(d) and
(f) in relation to broadcasting of programs by licensees
the Tribunal shall oonsult representatives of those
licensees.

RESPONSTBLE MINISTER

19. The Minister responsible for administration of the Broadcasting Act
is the Minister for Communications, the Honourable Michael John Duffy.

REVIEW CF TRIBUNAL DECISIONS

(1) Ombudsman
A. National Viewers and Listeners Association of WA

20. In September 1985 Mrs B Van Luyn, Secretary of the National Viewers
and Listeners Association (NVLIA) of WA, ocamplained to the Ombudsman about
the Tribunal's handling of camplaints made by the NVIA in relation to a
total of 23 pragrams broadcast by commercial television stations STW and
TVW Perth and the ABC. As at 30 June 1986, this investigation had not been
finalised.

B. Mr D Honor

21. In November 1985 Mr Honor camplained to the Ombudsman about the
Tribunal's handling of his camplaints about bias in editions of the program
'Good Morning Australia' broadcast by commercial television station TVQ
Brisbane on 19 April 1985 and 3 September 1985. As at 30 June 1986, this
investigation had not been finalised.

C. Mildura News Group

22. In March 1986 Mr M Thorburn, an behalf of the Mildura News Group,
carplained to the Ombudsman about a range of matters. At this stage the
Ombudsman is investigating only one of these, mnamely, the Tribunal's
actions in respect of the acquisition of shares in Sunraysia Television Ltd
by Sabtel Pty Ltd. As at 30 June 1986, this investigation had not been
finalised.

(2) Federal Court of Australia

A. Amalgamated Television Services Pty Ltd

23. As reported in paragraph 91 of the Tribunal's 1984-85 Annual Report,
Amalgamated Television Services Pty Ltd, licensee of ATN-7 Sydney, lodged
an application under the AD(JR) Act on 17 August 1984, seeking a review of
the Tribunal's decision that an advertisement for Visionhire did not camply
with the Tribunal's Australian content requirements. The application was
adjourned by consent until the campletion of the Saatchi case. Following
the Full Court decision in Saatchi dismissing the Tribunal's appeal (see



paragraphs 84-88 of the Tribunal's 1984-85 Annual Report), the Tribunal
agreed to sulmit to an order being made against it in this case.

B. Canberra and District Racing and Sporting Broadcasters Ltd

24, As reported in paragraph 100 of the Tribunal's 1984-85 Annual
Report, an application under the AD(JR) Act was lodged by Canberra Stereo
Public Radio Inc. (CSPR) against the Tribunal's decision to grant to
Canberra and District Racing and Sporting Broadcasters ILtd (CDRSB) a
Category S public radio licence to serve Canberra and emvirons. The matter
came before Sheppard J in the Federal Court on 9 May 1985. CSPR argued that
(DRSB was ineligible to hold the licence because s.81(4) of the Act
prevented a licence being held by a corporation "the objects of which
include the acquisition of profit or gain for the benefit of its individual
mambers". It was argued that "abjects" should be given a wide meaning, and
that in this case the wider dbjects of (DRSB included increased attendance
at racing and trotting meetings, leading to a corresponding increase in
turmover for the clubs which were members of CCDRSB. Sheppard J , in
essence, agreed with the arguments advanced by CSPR and quashed the
Tribunal's decision on 5 June 1985 .

25, 2An appeal to the Full Federal Court was lodged by CDRSB on 24 June
1985, and was heard on 16 September 1985. On 16 Octaber 1985, the Court
(Fox, Lockhart and Morling JJ) allowed the appeal, and restored the
Tribunal's decision. Their Honours agreed with Sheppard J that "objects"
oould include wider purposes than those stated in a memorandum of
association, but in their view, the acquisition of profit or gain had to be
by the campany itself for the applicant to be autamatically disqualified
under s.81(4). Where evidence before the Tribunal suggested that the
applicant intended to carry on a substantial part of its business for the
parpose of benefitting its members (rather than itself) with no apparent
benefit to the public, that was a matter for the Tribunal to consider in
deciding whether to grant the licence or to impose conditions on the
licence. The Full Court found no grounds on which the matter should be
remitted back to the Tribunal for reconsideration. The Full Court judgment
is reported at (1986) 63 Australian Law Reports 502.

C. The Perth Inquiry Cases

26. In December 1984, the Tribunal commenced a public inquiry into the
grant of a third commercial television station licence in Perth, Western
Australia. That inquiry resulted in a number of applications under the
AD(JR) Act, and the general law, being decided by the Federal Court.
Details of most of these cases were provided in the Tribunal's 1984-85
Annual Report. Since 1 July 1985, several additional cases relating to the
Perth Inquiry have been decided by the Court.

TVW Enterprises Ltd v Duffy.

27. This case was an application under the AD(JR) Act challenging the
validity of the Minister's notice inviting applications for the licence, on
. the ground of lack of consultation required under s.111C(2) of the Act.
Tochey J gave his preliminary decision on the threshold legal issues on 12
July 1985. His Haonour decided that the Minister was dbliged to consult with
TVW about the develomment of television services in Perth and Australia,
but that lack of consultation did not render the Minister's notice invalid



void. His Honour said that s.111C(1)(a) was concerned with planning in its
broadest sense, not with the specific act of giving notice to initiate an
inquiry. If the power to publish a notice was to be constrained by an
obligation to consult first, it would have been easy enough to say so. It
would be necessary to find in the Act a more direct relationship between
s.111C and s.82 and a clearer indication of Parliament's intention that
failure to consult avoids an ingquiry than presently exist. The judgment of
Toahey J is reported at (1985) 60 Australian Law Reports 687. TVW appealed
to the Full Federal Court, and the matter was heard on 19-20 September
1985, The Full Court (Sweeney, Sheppard and Beaumont JJ) dismissed the
appeal on 11 Octcber 1985 for reasons which were substantially the same as
those given by Toadhey J. The Full Court's judgments are reported at (1985)
62 Australian Law Reports 63. Special leave to appeal to the High Court was
refused on 13 Decenber 1985,

Swan Television and Radio Broadcasters Ltd v ABT.

28. As reported in the Tribunal's 1984-85 Annual Report, Forster J
upheld the Tribunal's directions requiring TVW and Swan to produce a range
of financial information, 'advertising logs etc, and make that information
available to other parties to the inquiry. The judgment of Forster J is
reported at (1985) 61 Australian Law Reports 79. Swan appealed to the Full
Federal Court and the matter was heard on 29-30 July 1985. The Full Court
(Sweeney, Toohey and Wilcox JJ) dismissed the appeal on 1 August 1985. The
Court said there was no error of law in the Tribunal's understanding and
application of s.19 of the Act. The 'need to know' test espoused by the
appellants could not be reconciled with s.19. Sections 106, 106A and 106B
did not affect the matter; they were concerned with a different function.
There is not the same balancing process as needs to be undertaken in
relation to s.19, where the public interest in 'open justice' has to be
weighed against the public interest in maintaining an appropriate level of
confidentiality for = private commercial information. The competing
principles are contained in s.19 alone. The Court said that the Tribunal
was entitled to take into account the fact that Swan had entered the
inquiry voluntarily, and the fact that as a licensed broadcaster Swan might
be subject in the public interest to a greater degree of disclosure of
commercial information than would otherwise be appropriate. The Tribunal
had given due consideration to the fact that the three applicants for the
licence were potential campetitors of Swan, and did not fail to take into
account relevant considerations. Finally, the Court noted that it was not
concerned with the reasonableness, and still less the wisdam, of the
Tribunal's directions. The Full Court's judgments are reported at (1985) 61
Australian Law Reports 319.

TVW Enterprises Ltd v 2ABT.

29. Two additional applications were made by TVW under the AD(JR) Act
in the course of the year. The first application challenged a Tribunal
decision to refuse to allow cross-examination of Mr T J Perrott (a director
of one of the applicants for the licence, Westerm Television Ltd) in
relation to his state of knowledge about -certain allegations made
concerning Mr Robert Holmes a Court. The matter came before Tochey J on 19
December 1985, and was dismissed following an agreement between TVW and
Western that the matter would be resolved by a public statement fram
Western. The second application oconcerned a number of rulings by the
Tribunal relating to its decision not to investigate the specific proposal
of TVW for an altermative public television licence in preference to the



third oommercial television licence for which applications were being
considered. The matter came before Muirhead J on 30 January 1986. On 7
February 1986, Muirhead J dismissed the application. His Honour dbserved
that it is inevitable if the Tribunal's investigation of the relevant
matters is to be thorough and the hearing expeditious that the Tribunal
will have to make "considered but hard headed choices between the
submissions of one party and the contrary submissions of another." He said
that upon review, and particularly, in his view, when interlocutory
decisions are challenged, a court should not lightly interfere. Muirhead J
rejected TVW's submission that the Tribunal's decision was a failure to
make a thorough investigation into all matters relevant to the inquiry, as
required by s.25(1) of the Act. Thoroughness of investigation was an
important, lut not paramount cbligation, which must be tempered by the
terms of the inquiry and other statutory guidelines as to the Tribunal's
approach. Miirhead J said that courts in similar applications had tended to
emphasise the statutory responsibilities of thoroughness and natural
justice. He observed: "The history of this inquiry which appears in the
material before me illustrates that the statutory reference to expedition
also has, or should have, an important part to play in the scheme of
things". Muirhead J said that s.83(6)(d) of the Act, which says that the
Tribunal shall not grant a licence if it appears that a licence of the kind
contemplated by the matters set out in the Minister's notice inviting
applications should not be granted, does not require the Tribunal to
investigate other types of service and their feasibility. He said that to
impose such a duty, as TVW had argued, would make the Act '"well nigh
urworkable". The judgment of Muirhead J is reported at (1985) 64 Australian
Law Reports 279.

Capital City Broadcasters Pty Ltd v ABT.

30. This case arose fram an application to the Tribunal by some of the
participants in the Canberra revenue hearing (being a joined hearing into
cammon aspects of the radio and television supplementary licence inquiries)
in which they requested that the Tribunal adjourn the inquiries, in view of
likely legislation to abolish the supplementary TV licence scheme by the
end of 1985. The basis for this application was the work being carried
out by the Forward Development Unit of the Department of Cammunications,
and the attitude of the Minister expressed in a telex to the Tribunal dated
25 September, in which he had suggested that the Tribunal might consider
deferring the supplementary television inquiry. Having heard the
submissions of all the parties the Tribunal decided that the proper course
was to continue the revenue hearing. 2CC and 2CA then sought orders fraom
the Federal Court directing the Tribunal to adjourn the hearing either
generally or until March 1986. Wilcox J dismissed the applications. His
Honour emphasised that it was not for him to decide whether the Tribunal's
decision was wise in the circumstances. The question was only whether the
Tribunal had fallen into an error reviewable under the Administrative
Decisions (Judicial Review) Act. His Honour considered the grounds for
review under that Act, and found that none of them were made out. The
Tribunal had taken into account the matters it cught to have taken into
account and it was not possible to say that the attribution of weight to
those factors was so unreasonable as to attract the intervention of the
court. The judgment has not been reported.



3. As noted in previous Annual Reports, the Administrative Review
Council produced two reports covering the Tribunal's inquiry procedures and
rights of review under the Broadcasting Act: see 1980-81 Annual Report,
p-28;. 1982-83 BAnnual Report, p.11; 1984-85 Annual Report, p.26. The
Broadcasting and Television Amendment Act 1985 and the Australian
Broadcasting Tribunal (Inquiries) Regulations, originated with
recammendations of the Council relating to Tribunal inquiries in 1981. The
report on rights of review is still under further consideration by the
Administrative Review Council.

32. The Administrative Review Council also continued its review of the
Administrative Decisions (Judicial Review) Act. In October 1984, the
Tribunal lodged a sulmission with the Council on aspects of the AD(JR) Act
which concermed it. A staff addendum covering matters arising fram the
Perth inquiry was lodged with the Council on 5 Septamber 1985. In early
1986, the Council published a Discussion Paper ocovering areas of
Camonwealth administration where alleged abuses of the Act had taken
place, especially the alleged use of the Act to frustrate and delay
administrative processes. 'The first of these areas discussed was
broadcasting. In response to that Discussion Paper, the Tribunal lodged a
further submission with the Council on 3 March 1986. As at 30 June 1986,
the Council had not published any Reports on aspects of this review.

33. The following information is provided on the operation of the
Freedam of Information Act 1982 ("FOI Act").

Requests made

34. Forty-eight requests were received for access under the FOI Act in

the period 1 July 1985 to 30 June 1986. Of these, 13 were granted in full,
28 were granted in part, one was granted under the Broadcasting and
Television Act 1942, and two were refused. Of the 4 requests which were
outstanding as at 30 June 1985, three were granted in part and one was
withdrawn. Four requests were outstanding as at 30 June 1986.

35, Exemptions were claimed under ss. 36(1), 37, 40(1)(d), and
43(1)(c).

36. An average of the time taken to notify decisions on reguests was 12
days.

37. The types of information to which access was sought can be

categorised as minutes and records of meetings (37 requests); documents
relating to the commercial interests of the private sector (6 requests);
documents relating to internal administration (4 reguests) and documents
affecting the enforcement of the law (1 request).



38. There were two denials of access in the period, both being requests
for documents (relating to cammercial interests of licensees) which did not
exist.

39. There were no applications in the period for intermal review of
decisions.

Handling of Refusals

40. All persons to whom access was refused or partly refused in the
period were informed of their rights of review and their entitlement to
complain to the Qmbudsman.

41. No complaints were lodged with the Ombudsman on action taken in
relation to requests, and no applications were made to the Administrative
Appeals Tribunal for reviews of decisions.

42. There were no claims for secrecy under s. 38 in the period under
review.

Costs of Freedam of Information

43, The total ocost to the Tribunal for Freedam of Information
activities in the period was estimated at about $12000.

44, A total of $885.50 was received (part notified in 1984-85) and a
total of $892.55 was notified, being the amount payable for the charges
related to processing, retrieval, photocopying etc. One request was
received for review of fees totalling $12.50, and this was granted on
public interest grounds. Outstanding fees as at 30 June 1986 totalled
$99.50. The staff cost was $6730.00 which with 85% overheads of $5720.00
made a total cost of $12450.00.

Internal Procedures

45, No changes were made to the intermal procedures in the period. The
FOI Co-ordinator oversees the processing of requests, refers them to
appropriate branches for handling, monitors progress, and reports to the
monthly meetings of the Tribunal on the status of requests and other
matters related to Freedam of Information. The Principal Executive Officer
(Legislation) has responsibility for the oversight of the requirements of
the FOI Act.

46, The minutes of Tribunal meetings (with deletions in accordance with
the exemption provisions of the FOI Act) and the records of the Tribunal's
general periodic consultation meetings with industry bodies continue to be
placed on public files in the Tribunal's Sydney Office library and also in
its State Offices in Adelaide, Brisbane, Hobart, Melbourne and Perth.

Staff Training and Development in Relation to FOI

47. No instruction courses were offered and no courses were attended in
the period. An in-house seminar is to be arranged in the near future.
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pelegations
48. Those authorised to grant or refuse access are the following:

Chairman - Principal Officer
Reviewing Officer

General Manager - Authorised to grant access to a
document, to grant access to
document with exempt material
deleted, or to refuse access.

49. Those authorised to make decisions to grant access to information
are the following:

Director, Public Inquiry Public inquiries

and Licensing Division and Licensing matters
Director, Program Services Program and advertising
Division matters

Assistant Secretary Personnel and staffing
(Administration) matters

Executive Officer, Children's programming

Children's Program Committee matters

50. In addition, all the above officers are authorised, subject to any
charges which the Tribunal may wish to stipulate, to release documents
which have been prepared for publication.

51. The Chairman and the Vice-Chairman are authorised to conduct
internal reviews.

52. The change to the arrangements since the period reported and in the
1984-85 Annual Report is the result of a change in the designation of the
Chief Executive Officer.

SUBMISSION TO COMMITTEE FOR LEGAL AND CONSTITUTIONAL AFFAIRS

53. In May 1986, the Tribunal lodged a submission with the Senate
Camittee on Constitutional and Iegal Affairs on the operation and
administration of the FOI Act. The Tribunal's submission expressed support
for the objectives of the FOI Act, noting that the Tribunal regarded the
FOI Act itself as a good piece of legislation, resulting in considerable
public benefit. The Act had raised consciocusness about the need for
Tribunal documents to be available for public access, and two major
initiatives had been taken to improve public access to documents since the
cammencement of the FOI Act, i.e. the ABT Manual, and the availability of
meeting records for public inspection. Nevertheless, the public benefit was
gained at the ocost of sane detriment for the Tribunal itself. The
submission said that to a degree that was hard to quantify, the willingness
of the broadcasting industry and other information suppliers to provide
sensitive information had been reduced. The Tribunal was no longer the
final judge of the merits of giving access to a particular document.

"



Cancern had been expressed by people dealing with the Tribunal that even
where an information supplier and the Tribunal agreed that the information
should not be released because of its commercially valuable content, the
Tribunal was not able to guarantee that its opinion would be upheld by the
Administrative Appeals Tribunal or the Federal Court, and even if the
Tribunal's view were upheld, it could be at the end of a long and expensive
case (such as the Actors Equity case).

54. The submission noted that the Tribunal was a major handler of
sensitive commercial information, and was therefore interested primarily in
the scope of ss.43 and 45 of the FOI Act, and the availability of 'reverse-
FOI' procsdures. The submission then discussed a number of legal and policy
issues relating to '"public interest" as a relevant factor in decisions
under s. 43, anamalies in the reverse-FOI process, and the role and scope
of review of FOI decisions by the Administrative Appeals Tribunal.
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PART TWO - PUBLIC INQUIRTES AND LICENSING

55. The Tribunal's public inquiry and licensing activities encampass a
wide range of matters associated with establishing new radio and television
services and the requlation of existing services.

56. The major proportion of the Tribunal's work in this area relates to
the grant and renewal of licences and consideration of changes in the
ownership and control of companies holding licences. Associated activities
include the collection of financial information, grant of test transmission
permits, the assessment and collection of licence fees, and a number of
other regulatory functions.

57. Activities such as licence grants and renewals and ownership and
control changes are often the subject of public inquiries conducted by the
Tribunal - that is, a public hearing is held to assist the Tribunal in
informing itself of the matters under consideration. (As described below,
significant changes affecting the inquiry process came into force during
1985-86). 1In a majority of cases public inquiries are not held. However,
individual decisions must be made on each application, and reports on the
Tribunal's findings and reasons for decision are required on licence grants
and renewals regardless of whether a public inquiry is held. A list of
reports published during 1985-86 is at Appendix T.

58. The number of public inquiries held during the year is therefore
only one indicator of the Tribunal's ¢verall workload in this area. A more
complete picture can be abtained by reference to the number of licence
grant and renewal and ownership and control applications considered during
the year. As listed in Appendixes R and S respectively, there were 32
licence grants and 251 licence renewals under consideration during the
year, as well as 424 share and loan transactions and 8 licence transfers.
The number of licences on issue under the Broadcasting and Television Act
increased fram 474 to 508, according to the following categories:

TYPE OF LICENCE * NO. ISSUED
30 JUNE 1986 30 JUNE 1985

Cammercial radio 139 137
Cammercial television 50 50
Cammercial radio translator 19 18
Cammercial television translator 176 154
National television translator 38 34
Public radio 58 53
Public radio translator 5 5
Television repeater 1 11
Community television aerial system 12 12
TOTAL 508 474

* Includes licences for stations which have not yet commenced service.

59. A table showing the distribution of these licences by type and
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State is presented at Appendix P. Listings of the various categories of
camercial and public stations in operation at 30 June 1986 are contained
in Appendixes E to N.  Totals of all types of services in operation each
year since 1954 are listed at Appendix O.

CHANGES TO THE INQUIRY PROCESS

60. Important changes affecting the nature and application of the
inquiry process took place during 1985-86 with the introduction of the
Broadcasting Act 1942 and the associated BAustralian Broadcasting Tribunal
(Inquiries) Regulations (see Part One - Legislation and Appendix A of this
Report for details).

61. Prior to the introduction of the Broadcasting Act and the
Requlations, a public inquiry (that is, an inquiry which included the
holding of a public hearing as part of the decision-meking process) was
held either because the Broadcasting and Television Act 1942 ('"the previous
Act") so required or because the Tribunal thought it necessary to do so
having regard to the particular issues under consideration. Public
inquiries were also held at the direction of the Minister for
Cawmunications into matters specified in s. 18(2) of the previous Act.

62. Under the new Act and Regulations the Tribunal must hold a formal
inquiry, lut not necessarily a public hearing, whenever it proposes to
exercise a  substantive power as defined in s. 17A(2) of the Act, or
receives an application requesting it to exercise a substantive power. The
Minister's power under s.18(2) to direct the Tribunal to hold an inquiry
has been retained.

63. There are two important points flowing from the introduction of the
Act and Regulations which affected the Tribunal's inquiry activities during
1985-86., Firstly, the Act and Regulations did not apply to licences on
issue at the time the Act commenced (1 January 1986), so that these
licences were still subject to the previous Act. Consequently the renewal
of these licences and changes in ownership and control affecting those
licences were considered in accordance with the provisions of the -previous
Act. This means that the Tribunal has been operating under two parallel
but different legislative and procedural regimes, with the new Act and the
previous Act being applied to "new system" and "old system" licences
respectively.

64. This dual system will continue to apply into 1986-87, pending the
promulgation of regulations to bring inquiries concerning "old system'
licences under the new inquiry process. All "old system" licences will
eventually be comverted to 'new system" licences by the Minister in
accordance with the shift from a "technology based" licensing system to a
"service based" licensing system (see paragraph 7 of the 1984-85 Annual
Report). The new Act and Regulations will then apply to all licences.

65. The sécond point relates to the expansion of the Tribunal's inquiry
role created by the new legislation. As mentioned at paragraph 62 above,
an inquiry must now be held whenever the Tribunal proposes to exercise ‘a
substantive power. Consequently inquiries were commenced during 1985-86
into program standards matters, which were previously outside the
traditional public inquiry process. Details of these inquiries are given
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at paragraphs 82-86 below.
PUBLIC HEARINGS

66. During 1985-86 the Tribunal conducted 83 public inquiries (i.e.
public hearings). This compares with 101 held during 1984-85. As
mentioned at paragraph 137 of last year's Annual Report, the decline in the
nutber of inquiries held in recent years results fram the Tribunal's
determining more licensing matters without holding a public inquiry. This
trend is expected to continue with the phasing in of the inquiry procedures
which are contained in the new Regulations.

67. The number of days taken up with public hearings in 1985-86 was 234
(126 in 1984-85). The number of Member sitting days, which is calculated
by multiplying the number of hearing days for each hearing by the number of
Tribunal Members constituting the Division for the inquiry, was 602 (288
in 1984-85).

68. The large increase in hearing and Member sitting days results from
a number of major inquiries being held during the year, namely the Perth
television licence grant (85 days of hearings in 1985-86), RCTS (19 days),
the News Group Restructuring (19 days) and the Canberra and Mildura
supplementary licence inquiries (14 and 24 days respectively).

69. The table below sets out the number and type of inquiries involving
public hearings conducted during 1985-86 and compared with 1984-85.

1985-86 1984-85
Licence Grants
Camercial radio
Commercial radio translator
Public radio 8 7
Public radio translator 1 5
Camnercial television 1(a) 1(4)
Commercial television translator 1 2
Licence Renewals .
Camnercial radio 27(a) 9
Commercial radio translator 1(b) 2
Public radio 12 13
Camercial television 6(a) 12
Camercial television translator 11(b) 28
Television repeater 6
Ownership and control matters 10(c) 14
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Section 18(1) inguiries 1(a) -

- Section 18(2) inguiries - 1
Supplementary Licence inquiries 4(a)(e) -
83 101
(a) same not concluded at 30 June 1986
(b) held oontawporaneously with ingquiries into renewal of parent
station licences
(c) same "joined" to licence renewal inquiry for relevant station
(4) inquiry commenced in 1984-85 and contimued in 1985-86

(e) the 3 Canberra inquiries are being held contemporanecusly
SECTION 18 INQUIRIES

70. During 1985-86 several inquiries were ocontinued or commenced under
ss. 18(1) or (2) of the Broadcasting and Television Act. Details are set
out below.

Bustralian Music Inquiry

n. The Tribunal is conducting an inquiry into Radio Program Standard 4
which requires stations to broadcast Australian music performances for at
least 20 per cent of the time occupied by music. Hearings of the inquiry
were conducted during late 1983 through to June 1984. A decision on the
inquiry was deferred because of challenges to the Tribunal's Standards (see
paragraph 140 of 1984-85 Anmual Report). Following recent amendments to
the Act ooncerning the Tribunal's powers to determine Standards, the
Tribunal expects to release its decision and report shortly.

"Ghost Crewing" Ingquiry

72. The 1984-85 BAnnual Report, at paragraph 141, referred to the
successful legal challenge to the validity of this inquiry. The Tribunal
decided to terminate the "Ghost Crewing" Inquiry following the Federal
Court's ruling that there was no valid Standard at the time the British
Airways advertisement was broadcast. Although the amendments to the Act
passed in late 1985 permitted future standards to be made concerming the
Australian ocontent of advertisements, they were not retroactive.

RCTS Inguiry
73. On 31 October 1984 the Minister for Commnications directed the
Tribunal under s.18(2) of the Act to hold an inquiry and make

recamendations an the grant of four Remote Commercial Television . Service
(RCTS) licences.
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Western zone - First Report

The first Report which was provided to the Minister in June 1985,
examined the western zone applicants. It also set out the major policies
of RCTS and the criteria against which applicants were to be measured. A
summary of the main issues was published in the 1984-85 Annual Report (see
paragraphs 149 to 162). The Tribunal recommended to the Minister that a
licence be granted for the western zone to a campany owned by Golden West
Network Limited.

Public hearings for the other zones were campleted by March 1986.
North-East zone - Second Report

Public hearings were held in Brisbane an 29-31 July 1985.
Queensland Satellite Television, a consortium of seven regional and two
metropolitan stations in Queensland was the only applicant. The Tribunal's
report was delivered to the Minister on 27 September 1985.

South-East zone - Third Report

77. Public hearings were held in Sydney on 26-29 2August 1985.
Satellite South-East Pty Ltd, a campany camprised of the regional licensees
fron NSW and Victoria and the licensees of stations in the ACT and
Tasmania, was the only applicant for the licence. The Tribunal's report
was delivered to the Minister an 19 December 1985.

Central zone

78. Two applications were considered for the central zone licence.
They were Television Capricornia sponsored by Territory Television Pty Ltd
(NTD-8 Darwin) and Imparja Television sponsored by the Central Australian
Aboriginal Media Association (8KIN-FM Alice Springs).

79. A public hearing was held in Alice Springs fram 6-15 August 1985.
The Tribunal reconvened the hearing on 17-21 March 1986 in order to obtain
further information from the applicants before making a final
recammendation. The Tribunal was particularly interested in information
ooncerning the financial capability of the Imparja application and the
program service -proposed by Television Capricornia.

80. The recommendation had not been forwarded to the Minister at
30 June 1986.

81. The Broadcasting and Television Amendment Act 1985 came into effect
on 1 Janvary 1986. It introduced the concept of "remote licences" and
provided that remote television licences were to be granted in accordance
with the Tribunal's recommendations to the Minister.

SECTION 17C INQUIRIES

82. Effective from 1 January 1986, s.17C of the Broadcasting Act 1942
requires the Tribunal to hold an inquiry before exercising a "substantive
power". The power to determine program standards is defined as a
substantive power. Therefore any determination on program standards,
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undertaken at the Tribunal's initiative or at the request of a party, must
now be preceded by an inquiry.

83. Two program standards inquiries had commenced by 30 June 1986 under
the new inquiry procedures.

Inquiry into Temporary Standard for Classification of Proposed Australian
Children's Drama Programs for Cammercial Television

84. On 9 May 1986, the Tribunal decided to conduct an inquiry into
determining a temporary standard to allow classification at the pre-
production stage of Australian children's drama programs. The issues for
examination are whether the . proposed temporary standard should be
determined, the form it should take, and the period it should remain in
force. The inquiry was advertised and submissions invited. By 30 June,
three submissions had been received. The closing date for submissions is
4 July 1986.

Inquiry into Cammunity Service Advertisements with Foreign Content

85. Following an application from the Hon. Ian Taylor, Minister for
Health in Western Australia, the Tribunmal decided on 13 May 1986 to hold an
inquiry into community service advertisements with foreign content. The
issues being considered in the inquiry are:-

1. Whether the Television Program Standards should be amended to
parmit the |lroadcast of a paid advertisement which:

(a) does not camwly with the current Australian content
requirements in TPS 18 and 19;

(b) is broadcast in the interests of public health or safety;
and

(c) does not promote the name or products of any commercial
concern;

having regard to the fact that such an advertisement can be
broadcast by a licensee as an (unpaid) ocommnity service
announcement .

2. If an amendment of the kind referred to in point 1 is
desirable - the 1level at which the Tribunal should fix the
maximum permissible proportion of the advertisement which was
not filmed in Australia or by Australians.

86. The inquiry was advertised and submissions invited. By 30 June, 40

submissions had been received. The closing date for submissions is 4 July
1986.
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LICENCE GRANTS
RADIO

1984-85 Inquiries Campleted in 1985-86

Port Lincoln and Bordertown

87. In the 1984-85 Annual Report (paragraph 163) it was mentioned that
decisions were pending on the grant of licences to serve the Port Lincoln
and Bordertown areas in South Australia. These matters were completed
during the year and details of the decisions made are as follows:

* the Tribunal decided an 31 July 1985 to grant a commercial radio
licence to Coast and Country Broadcasting Services Pty Ltd. (Report No.
321/84 G (R)).

* the Tribunal decided on 1 August 1985 to grant a public radio
licence (Category 'C') to Tatiara Caumunity FM Broadcasters Incorporated.
(Report No. 317/85 G (R)).

Canberra Public Radio Licence

88. The 1984-85 Annual Report at paragraphs 100-102, and 169-171
referred to the Tribunal's decision to grant a Category S public radio
licence for Canberra to Canberra and District Racing and Sporting
Broadcasters Limited (CDRSB), the judgment of Justice Sheppard of the
‘Federal Court setting aside the Tribunal's decision, and a subsequent
appeal by CDRSB to the full Federal Court against Justice Sheppard's ruling.
On 16 October 1985 the full Federal Court upheld the appeal by CDRSB. A
sumary of the judgment is presented in this report at paragraphs 24-25. .

89. In a Press Release (No. 127/85 of 16 Decamber 1985) the Minister for
Cammunications ruled out the possibility of applications being invited for
a third public radio station in Canberra in the foreseeable future.

1985-86 Inquiries

90. A list of all licence grants considered during 1985-86 is at
Appendix R.

9. The most significant were those ooncerning the grant of
supplementary radio licences to serve Mildura Vic and Canberra ACT.

Supplementary Radio (and Television) Licences

92. Because the radio and television inquiries for Canberra were
joined, they are both reported on in this section.
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93. Under s. 82A of the Act, the licensees of certain cammercial radio
and television stations may lodge applications with the Minister for the
grant of a supplementary licence. A supplementary licence entitles the

- licensee to provide an FM radio or television service additional to that
provided under the existing licence.

9., In Decamber 1984 and January 1985 the Minister referred to the
Tribunal applications relating to the Mildura and Canberra areas.

Mildura

95, Sunraysia Broadcasters Pty Ltd, licensee of radio station 3MA
Mildura, applied for a supplementary FM radio licence to cover the same
service area as its existing AM service. Objecting to the grant of the
supplementary licence are three aspiring independent FM licensees: Cameron
Broadcasting Services Pty Ltd, Mildura News Group Pty Ltd and Murray River
FM Ltd. These four campanies are parties in the Tribunal inquiry.

%. Hearings were conducted, lasting 24 days, between July 1985 and
February 1986. The Tribunal is campleting a report on its findings.
Canberra

97. Applications have been made for three supplementary licences for

Canberra (2 radio and 1 television). The existing AM licensees, Capital
City Broadcasters Pty Ltd (2CC) and Macquarie Broadcasting Holdings ILitd
(2CA), have each applied for a supplementary FM radio licence. BAustralian
Capital Television Pty Ltd (CIC-7) has applied for a supplementary
television licence.

98. Parties to the inquiry interested in independent licences under the
Supplementary Licence Scheme are:

Canberra Telecasters Pty Ltd (television)
Canberra Stereo FM Pty Ltd  (radio)

Capital City FM Pty Ltd (radio)
Triple A FM Pty ILtd (radio)
Monaro Stereo FM Pty Ltd (radio)

Other bodies with limited party status are:

Actors Equity of Australia

Australian Journalists Association

Canberra Stereo Public Radio Inc
Independent Video

Public Broadcasting Association of Australia

99. At the preliminary hearing of the inquiries in July 1985, the
majority of the parties supported the view that because the radio and
television inquiries required the Tribunal to make decisions about econamic
facts, including the likelihood of commercial viability of new stations and
existing radio and television stations, it was useful to have a cambined
hearing into the likely revenue for both radio and television. After such
a cambined hearing the radio and television inquiries could then proceed
separately. The Tribunal decided to follow that course.
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100. Revenue hearings were held in October 1985 and February 1986, and
an Interim Revenue Report (329/85) was released by the Tribunal on 12 June
1985.

101. Co-incidental, but relevant to this inguiry, have been the
Govermment's policy deliberations regarding the future of cammercial radio
and television in non-metropolitan areas.

102. In July 1985 the Departient of Communications released its Forward
Developgment Unit (FDU) report on Future Directions for Cammercial
Television. Arising from this report, the Minister informed the Tribunal
in September 1985 that the present arrangements for  supplementary
television licences were unlikely to continue beyand 1985, and suggested
that the supplementary television inquiry be deferred. The Tribunal
relayed this suggestion to the parties and sought their submissions. At
the revenue hearing in October the Tribunal decided to inquire into 1likely
revermie of radio and television first, then the radio applications,
followed by the television application, to allow time for the television
policy to be clarified further.

103. 20C and 2CA then sought an order from the Federal Court restraining
the hearing of their licence applications (see paragraph 30). They
submitted that the Tribunal erred in law by refusing to grant their
requests for an adjourrment until March 1986. The Court refused to grant
the order.

104. On 9 February 1986 the Minister announced that the FDU, as part of
. its inquiry into the future directions for cammercial radio, would provide
him with an early report on the issues oonnected with the possible
conversion of existing' AM cammercial radio services to FM frequencies.
After receiving this information, 2CC and 2CA again sought to have the
hearing adjourned. After hearing the views of the parties,. the Tribunal
decided to revert to the original plan by proceeding with the television
inquiry first, on the basis that CIC wished to proceed with the television
inquiry and wished to defer the radio, pending possible withdrawal of their
applications should FM frequencies became available for their existing aM
services.

105. In June - the order of proceedings changed again. The Minister
announced  in -Parliament the Government's intention to abolish the
supplementary television scheme in favour of television '"egualisation", a
policy aimed at introducing 3 cammercial television services in most
regional areas by 1990. The Tribunal, after secking the views of the
parties, decided, on the basis that there was by then insufficient time to
prepare for and commence television hearings on the dates set aside in June
and July, to proceed with radio hearings on the scheduled date, 11 August
1986. Television hearings were deferred until the campletion of radio
hearings.
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TELEVISION

1984-85 Inquiries Campleted or Continuing

Grant of Television Translator Licences - Saratoga NSW

106. In paragraphs 167 and 168 of the 1984-85 Annual Report, it was
mentioned that following an inquiry into the grant of 1licences for
commercial television translator stations to serve the Gosford/Wyong area
of New South Wales, the Tribunal decided to grant licences for stations to
be located at each of Gosford and Wyrrabalong Trig Stations. However, it
had been decided to defer consideration of licences for translators to be
located at Saratoga, pending the outcome of engineering studies which had
been initiated by the Department of Cammnications following expressions of
concern by the Sydney licensees that proceeding with the four translators
at that location could preclude immediately available improvements to
Sydney commercial television coverage in the Palm Beach, Brooklyn and
adjacent areas. In its report of the inquiries (No. 267/84 G(T)), the
Tribunal said that the engineering investigation was into the feasibility
and availability of alternmative sites and program delivery arrangements
which will address the needs of those cammunities which would otherwise
have been serviced from the Saratoga site, while at the same time improving
the reception of the Sydney stations in other areas.

107. The engineering study by the consultant has been campleted and a
report with recommendations has been provided to the Department of
Communications for its consideration. A full assessment of the contents of
the report has not yet been campleted by the Department.

1985-86 Inquiries

108. A list of all licence grants considered during 1985-86 1is at
Apperdix R. The most important were the Perth inquiry and the Canberra
supplementary licence inquiry.

Perth Third Commercial Television Licence

109. Paragraphs 172-4 of the 1984-85 Annual Report indicated that the
Tribunal, in February 1985, began in Perth a hearing into the grant of a
licence for a third cammercial television station to serve the Perth
metropolitan area. There had originally been four applications lodged in
response to the invitation in the' Minister's notice. However, one
applicant had subsequently withdrawn and, during this year, another merged
with one of the two remaining applicants.

110. The hearing continued in Perth for a total of 117 days, 85 of which
were in 1985-86. It concluded on 20 March 1986.

11. As with last year, the inquiry continued to be the subject of
Federal Court actions which had a significant effect on the length of the
proceedings. Details are given in paragraphs 26 to 29. The inquiry also.
involved three of the Tribunal's seven Mambers almost full time on the
matter throughout the year. At the date of this report, the Tribunal is
still considering the two applications and the evidence it has received,
and expects to make a decision and release the report shortly.
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Canbarra Supplementary Licence

112. The inquiry into supplementary radio licences for Canberra included
consideration of an application by Australian Capital Television Pty Ltd
(CTc-7) for a supplementary television licence. Because the radio and
television inquiries were joined, they are reported on in the radio section
(see paragraphs 97 to 105).

LICENCE RENEWALS

113. A 1list of all licence renewals considered during 1985-86 is at
Appendix S.
114. Licences may be renewed for a maximum period of three years. The

considerations the Tribunal will generally take into account in deciding
whether the circumstances Jjustify a renewal of a licence for less than
three years are set out in Policy Statement POS 05 'Renewal of a licence
for less than the Maximum Period'.

RADIO

1984-85 Incquiries Campleted in 1985-86

115. At paragraph 182 of the 1984-85 Anmual Report it was mentioned that
decisions had not been made at 30 June 1985 on the renewal of the licences
for the following stations:

7HT Hobart TAS

4BK Brisbane QLD

410 Brisbane QLD

TTHE Hobart TAS
116. ‘During 1985-86 the Tribunal completed its inguiries into these
stations and renewed each of the licences for the maximum three year
period.

1985-86 Inquiries

117. The more important inquiries related to the renewal of the Sydney
and Melbourme comuercial radio licences. Inquiries were held into Sydney
stations 2CH, 2GB, 2KY and 2UE, and all Melbourne stations. All have been
renewed except for 2CH, 2GB, 2KY, 3DB and 3UZ, which were still under
consideration at 30 June. ™he only station to be renewed for less than the
maximum 3 year period was 3AW Melbourme.

118. The decision to renew the 3AW Melbourne licence for two years,
rather than three, was a significant one. In its report of the inquiry,
the Tribunal expressed dissatisfaction with the management of the station
as a result of various breaches of the Act, particularly those relating to
broadcasts of election material as defined in s. 116. The Tribunal said
'although 32W has been successful in achieving high ratings and
profitability its success has been marred, in comparison with other
stations, by the attitude of its management to the responsibilities imposed
on the licensee by the Act'.
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119. At paragraph 5.30 of the report, the Tribunal also.said:

It should also be mentioned that other Melbourne stations do
not appear to have contravened s. 116 with the kind of
material broadcast by 3AW. It may be that, although 3aW
broadcasts more current affairs, those other stations suffered
a competitive detriment because they camplied with s. 116 and
were thus unable to broadcast election material at the time,
or to gain publicity by doing so. All licensees give an
undertaking to comply with the conditions of the licence when
they apply for renewal. Campliance with the Act and Standards
has caused special problems to same licensees whose formats
have made it harder for them to meet the obligations imposed
by, for example, Australian content quotas. Indeed scme have
had to modify their programs, produce their own material and
take other measures to ensure campliance.

120. Also, during the year the Tribunal conducted public inquiries into
the renewal of the licences for cammercial radio stations 6IX Perth, 6BY
Bridgetown, 6VA Albany and 6WB Katanning. A single public hearing of the
four inquiries was held in Sydney in May 1986.

121. The major issue in the inquiries was whether or not Mr M R H
Holmes a Court, who is deemed to control the licences for the four stations,
was an Australian citizen. Section 90G of the Act prohibits a foreign
person, that is a person who is not an Australian citizen, fram controlling
radio licences, directly or indirectly.

122. At the May hearing, evidence was given that Mr Holmes a Court took
out Australian citizenship earlier that month although he had previously
believed that he was already an Australian citizen.

123. The Tribunal was still considering the applications for renewal at
30 June 1986. Mearwhile the licences have continued in force under s.
87(3) of the Act and will do so until decisions are reached on the
renewals.

TELEVISION

1984-85 Incquiries Completed in 1985-86

124, At paragraph 182 of the 1984-85 Annual Report, it was  indicated
that decisions had not been made at 30 June 1985 on the renewal of the
licences for the following oommercial television stations and their
associated translators:

TVT-6 Hobart, TAS
TNT-9 Launceston, TAS
ATN-7 Sydney, NSW
TCN-9 Sydney, NSW
TEN-10 Sydney, NSW
HSV-7 Melbourne, VIC
GIV-9 Melbourne, VIC
ATV-10 Melbourne, VIC
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TVT and TNT

125. On 20 December 1985, the Tribunal decided to renew, for the maximum

“period of three years fram that date, the 1licences for commercial
television stations TVI-6 Hobart and TNT-9 Launceston and their associated
translator stations.

Sydney and Melbourne Television Stations

126. Preliminary hearings into the Sydney licence renewals had been held
in April 1985. The hearings into the Melbourne licence renewals were
conducted in June 1985. " The main hearings into the Sydney licences were
held during July 1985.

127. On 20 December 1985, the Tribunal decided to renew, for the maximum
period of three years from that date, the licences for stations ATN-7 and
TCN-9 Sydney and HSV-7 and GIV-9 Melbourne and their associated
translators.

128. The Tribunal decided not to make decisions on the renewal of the
licences for stations TEN-10 Sydney and ATV-10 Melbourne and their
translators until after the completion of the News Corporation ILtd
restructure inquiry, details of which are given in paragraphs 142 to 150 of
this report. However, it said that, having regard to the stations' overall
performance and to the evidence and other material before it at the licence
renewal hearings, it was not aware at that stage, of any reason (leaving
aside anything that might arise from matters the subject of the restructure
inquiry) for concluding that it would be advisable in the public interest
to refuse to renew the licences. Further the Tribunal knew of no
circumstances that would warrant renewal for less than the maximum period.

129. In early May 1986, the Tribunal published its reports of the
inquiries (interim reports an the TEN-10 and ATV-10 renewals) in two
volumes (with Report Nos 325-327/85 R(T) and 353-355/85 R(T)). The reports
contained not only the individual station reports but also chapters dealing
with the operation of the networks. They also contained a chapter which
dealt with a mumber of general programming areas and other issues,
including the interpretation of the "undertaking", which received attention
during the inquiries.

Repeater Stations

130. The licences, for NEWR-9 Newman, CKWR-10 Koolan Island, CKWR-11
Cockatoo Island, HIWR-7 Mt Tam Price, HIWR-9 Mt Nameless, HIWR-11
Paraburdoo were renewed for two years, to expire on 31 BAugust 1987.
(Report Nos. 343/86 R(T); 344/86 R(T); 345/86 R(T)). The licences for
@VR-8 Nhulunbuy and GEMR-9 Groote Eylandt and were also renewed for two
years, to expire on 30 November 1987 (Report Nos. 374/85 R(T); 400/85
R(T)). In both cases, the period was shortened because of the proposed
introduction of RCTS services.
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Santa Teresa

131. In 1982, the Tribunal decided to grant a licence for a national
television translator station to serve Santa Teresa in the Northern
Territory for a period to expire on 30 November 1985.

132. As an application for the renewal of the licence had not been
lodged by the expiry date, the licence could not be renewed and therefore
lapsed on 30 Novamber 1985.

133. In a notice dated 21 May 1986, the Minister for Cammnications
invited applications for the grant of a re-broadcast licence to re-
broadcast the service of the national television station at Alice Springs
to the Santa Teresa area. However, for technical reasons, the notice did
not comply with the provisions of the Broadcasting Act 1942, and the
Tribunal has been informed that the Minister will shortly revoke that
notice and publish a new notice inviting applications for the licence.

LICENCE TRANSFERS

134. During the year approval was granted under s.89A of the Act for the
transfer of licences for cammercial radio stations as follows:

STATION FROM TO
3UZ Melbourne Nilsen's Broadcasting 3UZ Pty Ltd (name
Service Pty Ltd changed from

Tymandra Pty Ltd)
2DAY Sydney 2DAY FM Ltd Ligdam Pty Ltd

135. Transfers of licences for the following stations were being
considered by the Tribunal at 30 June 1986:

STATION FROM TO

2MC Kempsey Mid-Coast Radio Pty Ltd Wesgo Cammunications Pty Ltd

4KQ Brisbane Labor Broadcasting Station Wesgo Cammunications Pty Ltd
Pty Ltd

2BE Bega Radio 2BE Pty Ltd Wheatley Cammunications Pty

Ltd

2LT Lithgow Midwest Radio Network Midwest Radio Ltd
Pty Ltd

3WM Horsham Cameron Broadcasting Bindig Pty Ltd
Services Pty Ltd

3SH Swan Hill Cameron Broadcasting Ashingo Pty Ltd

Services Pty Ltd

136. The 2LT, 3WM and 3SH transfers are intra-group in nature, but are
to be followed by substantive changes in ownership of the licences.

137. There were no television licences transferred during 1985-86.
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OPERATION OF STATION BY OTHER THAN LICENSEE

138. At 30 June 1986 the following stations were,

under s. 89A of the

Act, being operated by persons other than the licensee:

STATION

LICENSEE

Commercial radio stations

2CH Sydney

3KZ Melbourne

3XY Melbourne

Council of Churches in

NSW Broadcasting Co Pty Ltd

The Industrial Printing
and Publicity Co Ltd

Station 3XY Pty Ltd

Cammercial television stations

NIL

Television repeater stations

' CKWR Koolan Island
HTWR Mount Tam
Price
HTWR Mount Nameless
HIWR Paraburdoo

NEWR Newman

GEMR Groote Eylandt

BHP Minerals Ltd
Hamersley Iron Pty Ltd
Hamersley Iron Pty Ltd
Hamersley Iron Pty Ltd
Mt Newman Mining Co

Pty Ltd

Greote Eylandt Mining
Co Pty Ltd

CHANGES IN OWNERSHIP AND CONTROL

OPERATING COMPANY

2malgamated Wireless
(Australasia) Ltd

3KZ Radio Pty Ltd
(Subsidiary of licensee
company )

Radio 3XY Pty Ltd
(Subsidiary of licensee
campany)

Mining Television
Network Pty Ltd
Mining Television
Network Pty Ltd
Mining Television
Network Pty Ltd
Mining Television
Network Pty Ltd

Mining Television
Network Pty Ltd

Mining Television
Network Pty Ltd

139. Sections 90J and 90JA (for cammercial radio) and ss. 92F and 92FRA

(for commercial television)

of the Broadcasting and Television Act

prescribe the procedures to be followed and the mature of the Tribunal's
powers concerning. share transactions and, for television, loans. The
Tribunal's approval is required when a person acquires, or increases, a
"prescribed interest" in a cammercial radio or television licence.
Applications for approval must be lodged by "prescribed parties" and other
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parties to the transaction. The limitations on the nmumber of prescribed
interests which can be held and details of persons holding prescribed
interests are outlined in a separate publication, issued several times a
year, entitled "Shareholding interests in cammercial radio and television
stations".

140. During 1985-86 a total of 424 applications for approval were
lodged, 148 by prescribed parties (124 in 1984-85) and 276 by other
parties. Of the total, 168 related to radio licensee campanies, 20 were
for loans for television and 236 related to television or television and
radio licensee ocompanies. The more important transactions which were
approved during the year are listed at Appendix Q.

141. The 1984-85 Annual Report (paragraph 194) mentioned the following
transactions, which were at that time under consideration by the Tribunal:

CBN Central Tablelands Area
- CWN Central Western Slopes

The Tribunal conducted a public hearing into acquisitions of
shares in the licensee campany, Country Television Services
Itd (CIS), by "The Examiner" Executives Provident Fund
Management Campany (674,784 ordinary shares). The shares
purchased by "The Examiner" were subsequently disposed of,
311,100 to Roslyndale and the balance to various other
parties. The application by Roslyndale was pursuant to a
partial takeover offer of the licensee campany.

There were three days of public hearings. The Tribunal,
having satisfied itself on the evidence that Examiner and
Roslyndale were at "arms-length'", that there was no agreement
between them relating to the acquisition and disposal by
Examiner of its hold in CTS and on other relevant matters
approved the acquisition of the shares by Roslyndale on
28 Octaober 1985. (Report 324/84 O(RT)).

QTOQ Brisbane

The Tribunal conducted a public hearing into the acguisition
of the whole of the issued capital of Queensland Television
Limited by Fairlanes (WA) Pty Ltd, a subsidiary of Bond
Corporation Holdings Ltd.

Having determined that to give consent would not be contrary
to a provision of the Act or the public interest (as defined
in the Act) and having satisfied itself on other matters
relevant to the transaction, the Tribunal granted its
approval on 20 December 1985 (Report 335/85 O(T)).

- TVQ Brisbane
The Tribunal conducted a public hearing into the acquisition
of all of the issued capital in Universal Telecasters Qld Ltd

by Wilkinson's Timber Industries Pty Ltd and, subsequently, by
Wilkinson's Television Pty Ltd. These two campanies are

28



subsidiaries of Qintex ILtd (Mr C Skase). On 20 December 1985
the Tribunal approved both transactions. The report of the
inquiry has not yet been published.

NEWS GROUP RESTRUCTURING

142. The previous Annual Report (paragraph 195) also referred to the
proposed restructuring of the radio and television interests of the News
Corporation ILtd arising from Mr K R Murdoch's decision announced in DMay
1985 to become a United States' citizen. At that time, the News
Corporation held prescribed interests in the 1licences for commercial
television stations TEN Sydney and ATV Melbourne and cammercial radio
stations 3FOX-FM Melbourne and 42M Atherton-Mareeba.

143, Hearings of the TEN and ATV Renewal Inquiries concluded on 8 July
and 11 June 1985 respectively. Between June and 4 Septamber 1985 a mumber
of applications were received by the Tribunal for approval of various share
transactions relating to the restructuring. Mr Murdoch became a United
States' citizen on 5 September 1985.

144, Sulmissions to the inquiry into the restructuring were lodged by
the Australian Jourmalists' Association (AJA) and Actors' Equity of
Australia (jointly) and by the Free Speech Cammittee. The AJA and Actors'
Equity were granted party status at the hearings, but the Free Speech
Camittee application for standing was refused. The Tribunal auployed
counsel to assist it in the inquiry.

145, Public hearings were held on 26 March, from 30 April to 19 May and
fram 26 May to 6 June 1986 ( a total of 19 days).

146. At the hearings a number of oomplex issues were investigated
including whether, as a result of the restructuring, Mr Murdoch, a citizen
of the U.S.A. and therefore a "foreign person" under the Broadcasting and
Television Act 1942, is no longer in a position to exercise control, either
directly or indirectly, of the campanies holding licences under the Act.
Continued control by Mr Murdoch or by the News Corporation Limited would be
a breach of a condition of each of those licences and the Tribunal could
not approve the share transactions which together resulted in the new
structure.

147. A number of changes to the structure were foreshadowed by counsel
for the applicants during the last two weeks of the hearings. Subsequent
to the oonclusion of the hearing evidence has been received from the
applicants that the foreshadowed changes have been executed.

148. In view of the complexities of the issues involved and the nature
of the arguments put to it, the Tribunal has decided to refer a number of
questions of law to the Federal Court of Australia pursuant to s. 22B of
the Act prior to making its decision.

149. As indicated at mparagraph 128, the Tribunal has deferred its

decisions on renewal of the licences for TEN and ATV until the inquiry into
the restructuring is completed.
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150. In June 1986 the News Group disposed of its interests in the
licence for 3FOX-FM.

OTHER MATTERS PENDING

151. Other important transactions under consideration by the Tribunal at
30 June 1986 were as follows:

STV Mildura

Sabtel Pty Ltd increased its shareholding in the licensee
campany, Sunraysia Television Ltd, to 19.85% of the paid up
capital and subsequently applied for approval of the proposed
acquisition by Sabtél of all the remaining shares (561,000) in
Sunraysia. Submissions were invited and a public ingquiry was
held. One of the issues which emerged during the inquiry was
the question of possible control by a foreign person.

4SS Nambour

Hardenchester Pty Ltd acquired all the shares in Sunshine Coast
Broadcasters Ltd from ENT Ltd. Motherwell Pty Ltd, a wholly
owned subsidiary of Hardenchester, subsequently acquired all
the shares in Sunshine Coast Broadcasters fram Hardenchester.
The question of control by a foreign person may emerge as an
issue relevant to these transactions.

5AU Port Augusta
SRM  Rermark

Festival City Broadcasters Ltd, licensee of 5AA Adelaide,
acquired all the issued share capital in 5AU Broadcasters Pty
Ltd and River Murray Broadcasters Pty Ltd from Adelaide Central
Mission Inc. Concern was expressed by mambers of both
communities ooncerning a change of control effectively to the
South Australian Totalizater Agency Board. This raised the
issue of racing and other sporting information to be carried by
the stations, which are both in single station markets. The
Tribunal held a public hearing to obtain evidence on this and
other issues relating to the transaction.

RVN South Western Slopes and Eastern Riverina
AMV  Upper Murray

Paul Ramsay Communications Pty Ltd acquired all of the issued
capital of Riverina and North East Victoria TV Limited,
licensee of the two stations. The Tribunal conducted a public
hearing to determine, among other things, whether Hambro
Australia Ltd would, as a result of a deed of mortgage of
securities between Ramsay Communications as mortgagor, Paul
Ramsay Hospitals Pty Ltd as oovenantor and Hamhro as-
mortgagee, acquire a prescribed interest in the two licences.
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MIN Upper Murray Irrigation Areas
2RG  Griffith

Linter Group Ltd acquired just over 40% of the issued capital
of Broadcast and Cawmnications Ltd, which in turn holds all of
the issued capital of Broadcast Operations Ltd, licensee of MIN
and 2RG. The Tribunal conducted a public hearing into this
transaction. Subsequent to the hearing taking place the
Tribunal received applications from Linter Group Ltd and
associated persons and campanies relating to the acquisition by
Linter of the approximately 60% in Broadcast and Communications
Ltd it does not now hold.

30Z Melbourne

Tasradio Pty Ltd acgquired all of the issued capital of Tymandra
Pty Ltd (now 3UZ Pty Ltd), licensee of 3UZ. The Tribunal
oconducted a hearing into this transaction, Jjoined with its
hearing into the renewal of the station's licence.

6PR Perth

The Western Australian Trotting Association acquired fraom the
Western Australian Turf Club the 60% of shares it did not
already hold in Lewara Pty Ltd, which in turn holds all of the
issued capital of Western Broadcasting Services Pty Ltd,
licensee of 6FR.

‘152, In addition the Tribunal has received applications relating to the
following transactions:

(1)

(i1)

(iii)

(iv)

(v)

the acquisition by Northern Star Holdings Ltd of approximately
68% of the share capital of Gold Coast Radio Broadcasting Co
Pty Ltd, licensee of 4GG Gold Coast;

the acquisition by Tweed Newspapers Co Pty Ltd of approximately
an additional 67% (to a total of appraximately 100%) of the
share capital of Tweed Radio and Broadcasting Co (Pty) Ltd,
licensee of 2MW Murwillumbah;

the allotment of shares in the licensee of 4MMM Brisbane Stereo
FM Brishane Ltd, to Brisbane TV Ltd thereby increasing that
campany's shareholding from 14% to approximately 51%;

the acquisition by The Triple-M Broadcasting Co Pty Itd,
licensee of 2MMM Sydney, of all of the issued capital of FM
Radio Pty Ltd, licensee of 3EON Melbourne, which is, in turn,
the holder of all of the issued capital of Central Victorian
Radio Pty Ltd, licensee of 3CV Maryboroughj;

the acquisition by TN Channel 9 Pty Ltd, licensee of TCN

Sydney, of all of the issued capital of 2UE Sydney Pty Ltd,
licensee of 2UE Sydney;
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(vi) the acquisition by Wesgo Cammunications Pty Ltd of all of the
issued capital of Radio 2KO Newcastle Pty Ltd;

(vii) the acquisition by Adelaide Stereo FM Ltd, licensee of 5SSA
Adelaide, of all of the issued capital of Broadcast FM Pty Ltd,
licensee of 3FOX Melbourme;

(viii) the acquisition by Tora Bran Naminees Pty Ltd of all of the
issued capital of Universal Radio Pty Ltd which in turn holds
all of the issued capital in Barrier Reef Broadcasting Pty Ltd,
licensee  of 4MK Mackay;

(ix) the acquisition by Solar Naminees Pty Ltd of approximately 67%
of the issued capital of Esperance Broadcasters Pty Ltd,
licensee of 6SE Esperance; and

(x) the acquisition by 135 Naminees Pty Ltd of up to 98% of the
capital of Mid Western Television Ltd, 1licensee of VEW
Kalgoorlie.

REGISTERED LENDER INQUIRY

153. Under s. 91C of the Act a person's loan interest in a television
licensee campany can be disregarded for the purposes of the ownership
limitation rules if the Tribunal is satisfied that the person is not, and
is not likely to be, in a position to exercise a significant influence on
the licence.

154. The previous annual report (paragraph 197) referred to an inquiry
into the status of Westpac Banking Corporation as a registered lender.

155. The Tribunal oompleted the inquiry and decided that "deemsd
control" did not, as a matter of law, amount to "significant influence'
within the meaning of s.91C. This decision was announced on 13 December
1985. The Tribunal intends to ascertain the relationships between the
relevant parties (the licensees of TVW-7 Perth and SAS-10 Adelaide and
Westpac) in order to assess whether there is any significant influence in
existence.

BROADCASTING OF POLITICAL MATTER

156. The provisions governing the hbroadcasting of political or
controversial matter by radio and television stations are set out in
ss. 116, 117 and 117A of the Act.

157. During the year, general elections were held on 7 December 1985 for
the State of South Australia and on 8 February 1986 for the States of
Western Australia and Tasmania. In addition, by-elections were held for
one Federal Seat and for thirteen seats in the Parliaments of five States.

158. In all cases the Tribunal, as provided by s. 116(4) of the Act,
required the licensees of stations whose prugrams were ordinarily received
in the parts of Australia to which the elections related to refrain fram
broadcasting election advertisements in relation to those elections fram
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midnight on the Wednesdays next preceding the polling-days to the close of
the polls. The Tribunal's Policy Statement, POS 02, outlines the
principles the Tribunal applies in determining whether broadcast matter is
an 'election advertisement' for the purposes of s. 116(4) of the Act.

CHANGES TO THE MEMORANDUM AND ARTTICLES OF ASSOCIATION OR CONSTTTUTIONS OF
LICENSEES

159. During the year approval was granted for various changes to the
memorandum and articles of association or oconstitution of licensees.
Changes were approved relating to the memorandum and articles of
association of 15 cammercial radio licensees and 16 commercial television
licensees, and to the constitution and rules of 9 public radio licensees.

FINANCIAL RESULTS OF COMMERCIAL RADIO AND TELEVISION STATTONS

160. Section 123 of the Broadcasting Act provides, inter alia, that a
licensee shall furnish to the Tribunal an audited balance sheet and profit
and loss account, in a form approved by the Tribunal, and other records
relating to the station as the Tribunal from time to time directs. Section
1242 provides that the Tribunal shall assemble information relating to
radio and television in Australia.

161. Generally, financial information gathered by the Tribunal is used
to assist it in its statutory responsibilities relating to:

(a) the cammercial viability of existing radio and television
stations;

(b) -the financial capabilities of licensees and of corporations
which are applicants for licences; and

(c) the financial implications for individual stations, or the
radio and television industries as a whole, of changes in
Tribunal Program Standards.

162. In recent times financial and econamic aspects have became a major
factor in several large inquiries, including Perth, RCTS and supplementary
licences. They are also expected to have a significant impact on the
forthcoming Tribunal reviews of Australian Cantent and other Program
Standards.

163. As well, the Tribunal is receiving a growing number of requests for
detailed financial information by the Department of Communications
(particularly the Forward Development Unit), industry bodies and other
entities. These requests have mainly related to Government initiatives in
the areas of additional commercial services in non-metropolitan areas and
more specific issues such as the relative success of cammercial FM stations
and the question of converting AM stations to FM. It is also anticipated
that implementation of the Government's television "equalisation" scheme
will require an extensive application and analysis of financial
information.

164. The Tribunal's ability to respond to its own demands for financial
information, and the demands of others, has been limited. In particular,
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ious inadeguacies have became apparent in the type of information
ﬁlected and the manner in which it is oolle_cted, stored and used. The
Tribunal's major concern is that the information may not totally reflect
the results of the broadcasting activities of licensees, because of, for
example, the widely varying accounting practices adopted by - licensee
compenies. The Tribunal's last Annual Report, at paragraph 204, indicated
that this matter would be raised with licensees during 1985-86.

165. In March 1986 the Tribunal engaged Ernst and Whinney Services, a
firm of consulting accountants, to provide advice and recommendations which
would improve the effectiveness of the Tribunal's collection and use of
financial information and which would remedy the fundamental deficiencies
in the nature and recording of the information. Progress in these ' areas
will enable more accurate conclusions to be drawn on the economics of
markets and the financial position of stations.

166, The consultant is dealing firstly with cammercial television, then
cammercial radio.

167. At this stage the Tribunal is consulting with representatives of
commercial television stations, and other interested parties, on a draft
annual financial return developed by the consultant. The Tribunal shortly
expects to adopt the return for the purposes of s.106 of the Broadcasting
and Television Act.

1984-85 Results

168. The following particulars have been extracted fram accounts
submitted by the licensees of commercial radio and television stations.

169. The tables show the financial results fram the operation of
stations during the past five years for radio, and three years for
television. Metropolitan and oountry station results are detailed for
1984-85 only. .

170. Advertising Revenue .figures are gross receipts prior to the
deduction of allowable Accredited Agency Commissions. These commissions
are included under Operating Expenditure figures ocutlined in the tables.

17. The "other" revenues from station operations include receipts from
such items as hire of facilities, sale of programs to other stations,
production of advertisements and generally fram other activities relating
to the broadcasting of other matter by stations.

172. Non-operating Profit or Loss included in the tables under non-radio
or non-television operatians cover amounts derived (or lost) from sources
such as dividends on portfolio investments, interest, rent and other sundry
activities of the station. .

173. Part of other revenues included under Radio ‘or Television
Operations and all of non-operating profit or losses detailed in the
tables, relate to amounts derived by licensees which do not form part of
the ‘gross earnings' of stations for licence fee purposes. = In same cases,
these additional amounts form a significant source of revenue for licensee
companies. i .
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174, To preserve aspects of confidentiality in the publication of
financial results, the aggregate amounts only of those items which do not
form part of the ‘gross earnings' of stations for licence fee purposes,
have bsen noted below each table.
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Cammercial Radio

Aggreqgate Finangial Results 1980-81 to 1984-85 Percentage
. . Variation
1980-81 1981-82 1982-83 1983-84 1984-85 1983-84
: . 1984-85

Number of stations
in operation 133 - 134 136 136 136

Radio Operations .

$ $ $ $ $ %
Advertising Reverme : 158,105,506 185,797,096 212,541,400 246,617,881 278,805,309 + 13.1
Other 2,495,186 3,357,698 4,064,158 6,555,832 8,372,163 + 27.7
Total Operating Reverme 160,600,692 189,154,794 216,605,558 253,173,713 287,177,472 + 13.4
Total Operating Expenditure’ 140,670,361 162,334,877 186,912,496 219,251,862 244,615,416 + 11.6
Total Operating Profit (loss) 19,930,331 26,819,917 29,693,062 33,921,851 42,562,056 + 25.5 ©
: el
Non Radio Operations™
Total non-
operating profit (loss) 4,003,633 7,635,697 4,723,748 6,549,863 8,534,865 + 30.3
Net Result
(a) before tax;
after licence fee 23,933,964 34,455,614 34,416,810 40,471,7M4 51,096,921 + 26.3
(b) after tax; ' :
after licence fee -10,878,616 19,661,324 19,548,769 23,531,713 30,880,978 + 31.2

Licence fees paid by stations are shown at paragraph 180.
Revenue, other than amounts forming part of the 'gross earnings' of
stations for licence fee purposes, totalled $11,237,423 during 1984-85.



Cammercial Radio

METROFOLITAN
Sydney Melbourne Brisbane Adelaide Perth and Total
Hobart
Number of stations 9 9 6 5 7 36
in operation
Radio Operations $ $ 3 3 $ 3
w%mﬂﬁmu.b@ revemie 64,152,070 47,428,688 22,196,016 18,512,331 21,166,843 173,455,948
Other 2,549,999 1,785,221 1,201,296 395,323 1,037,628 6,969,467
Total operating reverme 66,702,069 49,213,909 23,397,312 18,907,654 22,204,471 180,425,415
Total operating expenditure 57,995,708 41,058,533 18,397,425 © 18,663,603 18,728,763 154,844,032
Total operating profit (loss) 8,706,361 8,155,376 4,999,887 244,051 3,475,708 25,581,383
Non Radio Ovﬂmﬂﬁ.b:m .
Total non-operating . 851,590 1,714,940 425,744 304,187 370,535 3,666,996
profit (loss)
Net Result
(a) before tax; 9,557,951 9,870,316 5,425,631 '~ 548,238 ) 3,846,243 . 297248,379
after licence fee '
(b) after tax; 5,644,427 5,497,450 3,496,137 538,823 2,077,499 17,254,336

after licence fe=

Reverme, other than amounts forming part of the 'gross earnings' of stations
for licence fes purposes, totalled $5,857,028 during 1984-85. :
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Cammercial Radio

after licence mmm

COUNTRY
NSW & ACT VIC QLD SA & NT WA & TAS Total
Number of stations 36 14 23 7 20 100
in operation
Radio Operations $ $ $ $ 3 $
Advertising revermue 49,062,147 14,482,434 26,257,753 5,398,480 10,148,547 105,349,361
Other 571,049 237,104 347,906 37,163 209,474 1,402,696
Total operating reveme 49,633,196 14,719,538 26,605,659 5,435,643 10,358,021 106,752,057
Total operating expenditure 42,661,522 11,544,740 21,335,114 4,702,809 9,527,199 89,771,384
Total operating profit (loss) 6,971,674 3,174,798 5,270,545 732,834 830,822 16,980,673
Non Radio Operations
Total non-operating 925,315 2,677,227 402,912 10,328 852,087 4,867,869
profit (loss)
Net Result
(a) before tax; 7,896,989 5,852,025 5,673,457 743,162 1,682,909 21,848,542
after licence fee
(b) after tax; 4,752,739 4,378,739 3,028,186 403,426 1,063,552 13,626,642

Reverme, other than amounts forming part of the 'gross earnings' of stations
for licence fee purposes, totalled $5,380,395 during 1984-85.
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Commercial Television

Aggregate Financial Results 1982-83 to 1984-85

Percentage
Variation
1982-83 1983-84 1984-85 1983-84
1984-85
Number of stations
in oparation . 50 50 50
Television Operations .
$ $ $ %
Advertising Reverme 710,745,605 852,466,964 963,074,342 + 13.0
Other 94,030,931 . 113,487,575 140,473,867 + 23.8
Total Operating Reverme 804,776,536 965,954,539 1,103,548,209 + 14.2
Total Operating Expenditure 725,983,690 855,650,992 998,442,617 + 16.7
Total Operating Profit (loss) 78,792,846 110,303,547 105,105,592 - 4.7
Non Television Operations )
Total non-operating profit (loss) 11,271,369 5,745,219 15,043,589 + over 100
Net Result
(a) before tax; .
after licence fee 90,064,215 116,048,766 120,149,181 + 3.5
(b) after tax;
71,665,933 + 5.5

after licence fee 51,327,339 67,907,748

Licence fees paid by stations are given in paragraph 181.

Reverme, other than amounts forming part of the 'gross earmings' of
stations for licence fee purposes, totalled $148,403,485 during 1984-85.
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Commercial Television

METROPOLITAN
Sydney Melbourne Brisbane Adelaide Perth/Hobart Total
Number of stations 3 3 3 3 3 15
in operation
Television Operations $ $ $ $ $ $
Advertising reverme 279,511,472 233,121,609 99,047,006 72,501,334 81,929,941 766,111,362
Other . 57,208,327 32,003,880 3,096,300 4,744,071 35,217,385 132,269,963
Total operating reverme 336,719,799 265,125,489 102,143,306 77,245,405 117,147,326 898,381,325
Total operating expenditure 321,484,233 254,925,691 92,504,792 74,206,655 96,893,012 840,014,383
Total operating profit (loss) 15,235,566 10,199,798 9,638,514 3,038,750 20,254,314 58,366,942
Non-Television Operations )
Total non-cperating 3,460,359 3,477,836 571,138 1,753,259 - .9,262,592
profit (loss)

Net Result
(a) before tax; 18,695,925 13,677,634 10,209,652 4,792,009 20,254,314 67,629,534

after licence fee .
(b) after tax; 10,048,229 8,661,017 6,709,055 3,208,578 13,231,553 41,858,432

after licence fee

Reverme, other than amounts mo.hab.u part of the 'gross earnings' of stations
for licence fee purposes, totalled $139,292,497 during 1984-85.
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COUNTRY

NSW & ACT vic QLD SA & NT WA & TAS Total

Number of stations 12 6 8 4 5 35
in operation
Television Operations $ $ $ $ $ $
Advertising reverme 90,820,485 38,364,141 40,007,508 10,396,017 17,374,829 196,962,980
Other 2,918,042 1,320,874 2,131,372 602,598 1,231,018 8,203,904
Total operating reverme 93,738,527 39,685,015 42,138,880 10,998,615 18,605,847 205,166,884
Total operating experditure 71,350,453 31,831,861 30,481,871 8,629,064 16,134,985 158,428,234
Total operating profit (loss) 22,388,074 7,853,154 11,657,009 2,369,551 . 2,470,862 46,738,650
Non Television Operations
Total non-operating profit (loss) (35,408) " 1,340,203 3,528,954 384,998 562,250 5,780,997
Net Result
(a) before tax; 22,352,666 9,193,357 ._m~.._mm~wmu 2,754,549 3,033,112 52,519,647

after licence fee .
(b) after tax; , 12,798,706 5,429,539 8,152,000 1,566,533 1,860,723 29,807,501

after licence fee

Reverme, other than amounts forming part of the 'gross earnings' of stations
for licence fee purposes, totalled $9,110,988 during 1984-85.
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FEES FOR LICENCES FOR COMMERCIAL RADIO AND TELEVISION STATTONS

175. Fees for licences for commercial radio and television stations are,
payable to the Commonwealth in accordance with, respectively, the
Radio Licence Fees Act 1964 and the Television Licence Fees Act 1964. The
Tribunal acts as the Minister's agent in the assessment and collection of
these fees.

176. Both Acts were amended in 1983 to introduce new scales of annual
licence fees and to increase the previous ceiling on fees rates for larger
commercial radio stations from 5.0 per cent to 5.5 per cent and for largyer
cammercial television stations fram 7.5 per cent to 8.0 per cent of annual

'gross earnings’.

177. Under the Acts a fee based on a percentage of the gross earnings of
the station to which the licence relates is payable on the anniversary of
the date of commencement of the licence. The fees payable are calculated
accarding to formulae contained in the legislation.

178. The Radio Licence Fees Act defines gross earnings in relation to a
commercial radio station as meaning the gross earnings of the licensee fram
the broadcasting of advertisements or other matter. The Television Licence
Fees Act defines gross earnings for television as those fram the
broadcasting of advertisements or other matter but excludes revenue fram
the production and recording on photographic film of matter consisting
wholly of an advertisement.

179. Section 7 of each Act ampowers the Minister to form an opinion as
to whether an amount earned by a person other than the 1licensee of a
station forms part of the gross earnings of the station, to ensure that all
income properly attributable to the licensees is included in gross earnings
for the purposes of the Acts. However, as a result of a Federal Court
action brought by Amalgamated Television Services Pty Ltd in 1984, no one
is empowered by the licence fees legislation or any other Act to obtain the
relevant information to enable the Minister to form the requisite opinions.
As indicated in paragraph 219 of the previous annual report, the Tribunal
raised the need for possible amendment of the legislation with the Minister
and the Department of Cammunications, because of the revenue implications.
On 23 June 1986 the Minister announced that legislative amendments to
clarify the Govermment's powers to collect licence fees would be introduced
in the 1986-87 Budget session of Parliament.

Radio

180. Total licence fees payable by commercial radio stations during the
period 1 July 1985 to 30 June 1986 based on total gross earnings in the
previous financial year of $264,887,103 were $7,396,452. In the financial
year prior to that, total licence fees payable by cammercial radio stations
were $5,901,048. Total fees payable for 1985-86 were as follows:
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Licence Fees Payable

STATE/TERRTTRIES Metropolitan Country Total
$ $ $

New South Wales and Australian

Capital Territory 2,642,089 735,400 3,377,489
Victoria 1,730,668 177,663 1,908,331
Queensland 567,490 397,406 964,896
South Australia and Northern

Territory 470,341 55,336 525,677
Western Australia and Tasmania 524,703 95,356 620,059
Australia 5,935,291 1,461,161 7,396,452
Television

181. Total licence fees payable by commercial television stations during
the period 1 July 1985 . to 30 June 1986 based on gross earnings of
$882,947,045 in the previous financial year were $60,915,505. In the
financial year prior to that, total licence fees payable by television
station licensees were $53,356,643. Total fees payable for 1985-86 were as
follows:

Licence Fees Payable

STATE/TERRTTORTES Metropolitan Country Total
$ $ $

New South Wales and Australian :

Capital Territory 20,257,674 4,158,164 24,415,838
Victoria 16,970,659 1,577,839 18,548,498
Queensland 6,147,850 1,464,250 7,612,100
South Australia and Northern

Territory 4,321,800 226,023 4,547,823
Western Australia and Tasmania 5,200,401 590,845 5,791,246
Australia 52,898,384 8,017,121 60,915,505

PERMITS FOR TEST TRANSMISSIONS

182. Section 126 of the Broadcasting Act empowers the Tribunal to grant
test transmission permits. The criteria which the Tribunal applies in
granting these permits are set ocut in Policy Statement POS 01. A Practice
Note, PRN 03, explains the procedures adopted in considering applications
for permits.

183. During the year ended 30 June 1986 a total of 232 test transmission
permits were granted, including 101 permits to organisations associated
with - the development of new public or commercial radio or commercial
television services. The remaining 131 permits were granted to existing
licensees of commercial radio and television and public radio stations in
relation to testing prior to formal commencement of operations, or testing
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of new technical facilities and new translator services. A number of
applications were not approved because the applicants did not provide
sufficient notice. 206 permits for test transmissions were issued during
1984-85.

ALLOCATION OF CALL SIGNS

184. The Tribunal co-ordinates the allocation of call signs for radio
and television stations through an ad hoc committee for the making of
recommendations to the  Minister. The Tribunal undertakes the
administrative arrangements involved in connection with the committee.

185. The following call signs were allocated by the Minister during
1985-86.

LOCATION COF STATION LICENSEE/AUTHORITY CALL SIGN

Forster/Tuncurry, NSW Great lakes Area FM 2GLA
(Public-FM) Cammunity Radio Limited

Bordertown, SA Tatiara Cammunity FM 5TCB
(Public-FM) Broadcasters Incorporated

Port Lincoln, SA Coast and Country Broadcasting 5CC
(Cammercial-AM) Services Pty Ltd

Canberra, ACT Canberra and District Racing 2SSS
(Public-FM) and Sporting Broadcasters Ltd

Greater Taree, NSW The Manning Media 2BOB
(Public-FM) Co—operative Ltd

Launceston, TAS Launceston Cammunity FM TLIN
(Cat "C" Public-FM) Group Inc.

Ballarat, Vic Ballarat Cammunity FM Radio 3BEB
(Public-FM) Co—operative Society Ltd

Launceston, TAS Launceston Christian TWAY
(Cat "S" Public-FM) Broadcasters Inc

Maoruya, NSW Eurobodalla Access Radio 2NOW
(Public-FM) Inc

186. In addition the Minister approved a change of call sign for

commercial radio station 4CD Gladstone to 4CC Gladstone.

44



PART THREE - PROGRAM SERVICES

PROGRAM AND ADVERTISING STANDARDS
Radio

187. In August 1981, the Tribumal detemmined revised Broadcasting
Program and Advertising Standards following a camprehensive review process.
In its report on the 1981 Standards review, the Tribunal noted that the
revised standards were the outcome of the first major review of the
Broadcasting Standards for almost 23 years. The Tribunal also highlighted
the need for continuing review of the Standards in order to ensure their
relevance to contemporary Australian community attitudes and hroadcasting
practices.

188. In line with its commitment to continuing review of the Radio
Standards, in 1984 the Tribunal began consultation with the Federation of
Australian Radio Broadcasters and the Public Broadcasting Association of
Australia.

189. The purpose of this review was to assess the operation of the 1981
revised Standards in the light of community reaction expressed in camments
and complaints about stations' compliance with the Standards, and evidence
and submissions made in licence renewal inquiries about station programs
.and advertising.

190. Radio is an important source of news, information and entertaimment
for most Australians. Moreover, radio remains a medium of immediacy and
intimacy, factors which bear on the relationship between radio broadcasters
and the audience.

191. The Tribunal took into account the development of radio services.
The significant increase in public radio services and the introduction of
commercial radio services in the FM band over recent years has led stations
in multi-station markets to cater in a more specialised way for the needs
and interests of particular segments of the 1listening audience. The
introduction in many areas of public radio stations licensed to provide
special purpose services, has increased specialisation.

192, The 'I‘ribGnal noted that generally licence renewal inquiries had not
indicated any serious ooncerns about the operation of the standards.
Further, the Tribunal noted a generally low level of ocamments and
complaints in recent years about radio programs and advertising.

193. This result indicated to the Tribunal that the substantial
reduction in the 1level of regulation achieved in the 1981 review of
Broadcasting Standards had generally not produced any sericus results which
are contrary to the public interest. The Tribunal approached this review
fran the basis of applying requlation only where that regulation is
necessary and can effectively produce the desired results.

194, Broadly, the results of the review were: the deletion of several
outmoded provisions of the standards; the elimination of Quplication of
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requirements for compliance with other related legislation, the recasting
of several of the existing standards to ensure their relevance to current
community attitudes, and some additions where Jjustified by community
reaction to aspects of stations' practices.

195. On 30 October 1985 the Tribunal published a notice .of proposed
determination of Radio Program Standards and Radio Advertising Conditions.
Public submissions on the proposals were invited by 30 November 1985. A
total of 62 submissions were received from the cammercial radio industry,
the advertising industry, public radio stations, interested individuals and

public groups.

196. The Tribunal had regard to comments and suggestions contained in
submissions and on 18 December 1985, determined the Radio Program Standards
1986 and the Radio Advertising OConditions 1986, and rescinded the
Broadcasting Program Standards 1981 and the Broadcasting Advertising
Standards 1981.

197. The Radio Program Standards 1986 apply to the programs of
cammercial and public radio stations. The Radio Advertising Conditions
1986 apply to advertisements broadcast by commercial radio statioms.

Television

198. Since 1982, the Tribunal has been conducting an ongoing review of
the Television Program Standards. This has involved the systematic
analysis of selected areas of the standards leading to the publication of
proposals for revised standards and, following industry and public
oonsultation, the determination of revised standards.

199. During 1984 and 1985 the Tribunal's powers under the
Broadcasting and Television Act to determine program and advertising
standards were challenged in the courts. The two principal cases were the
Saatchi and Herald-Sun TV cases. In addition to striking down the
Tribunal's standards requiring that television advertisements be produced
in Australia and children's programs be classified C by the Tribunal prior
to telecast;, these decisions highlighted a narrower interpretation of the
term "standards" than had been applied by the Tribunal or the former
Australian Broadcasting Control Board.

200. In addition to invalidating the specific standards referred to
above, the Saatchi and Herald-Sun TV cases also necessitated the Tribunal's
conducting a wider review of the remaining standards, many of which
remained in substantially the same form as when they were originally
determined in 1956. Consequently fram July 1985 the Tribunal commenced
reviewing the remaining Television Standards with the dbjectives of:

1. achieving greater clarity in the wording of the standards to
ensure that the requirements are clearly understood and
enforceable; and
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2. establishing the television advertising standards as
advertising conditions in accordance with s.16(1)(a) of the
Act.

201. This review also aimed to identify those standards which are now
outmoded in terms of contemporary cammnity attitudes, particularly those
standards which embodied only hroad exhortations about desirable programs
without imposing specific ascertainable requireaments, and to incorporate
into the revised standards operative Circular Letters, which were used in
the past by the former Australian Broadcasting Control Board and the
Tribunal as instruments for amending or determining new standards.

202. With the passage of the amendment Act, responsibility for
classifying programs, other than children's programs, falls on licensees.
The standards therefore include a clear set of criteria regarding program
classification to provide a framework within which licensees can discharge
their responsibility.

203. Prior to determining the Interim Television Program Standards and
Advertising Conditions, the Tribunal consulted with a number of groups as
required by s.16(2) of the Act, including the Federaticn of Australian
Cammercial Television Stations, (FACTS), the Media and Communications
Council (comprising representatives of industry, unions and public interest
groups), the Advertising Federation of Australia and the Film Censorship
Board, n selected areas of the interim standards. Comments and
suggestions fram these organisations were considered by the Tribunal in
determining the interim standards and conditions. However, due to the
constraints of time set by the date of passage of the Amendment Act, the
Tribunal was not able to follow its normal process of oonsulting more
widely by publishing proposed standards for public camment. The Tribunal
oconcluded that the approach of determining interim standards and
conditions, following consultation with principal organisations as a means
of maintaining the public interest abjectives of program regulation, was
appropriate in the circumstances.

204. In the 1light of these circumstances, the Tribunal decided to
determine Interim Television Program Standards and Advertising Conditions,
and to initiate several standards inquiries under the new uniform inquiry
system.

205. In January 1986, when announcing its Interim Television Program
Standards, the Tribunal also. gave public notice of its intention, under the
new uniform inquiry provisions of the legislation amendments, to launch
‘public inquiries into specific aspects of the program standards and
advertising oonditions. These were: Australian Content in programs and
advertisements; advertising time standards; the basis of program
classification; the oontent and subject matter of advertisements in
relation to their scheduling; and all aspects of children's television and
preschool children's television standards.

206. As each of the inquiries is commenced the Tribunal will widely
publicise the issues involved and will invite submissions fram interested
persons. Through these new uniform inquiry procedures the review of these
standards will be conducted on the basis of documented evidence and input
fram both public and industry sources.
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207. In March 1986 the Tribunal announced its decision on the revised
standard for advertising alcoholic drinks on television, for which it had
commenced a review in 1983. Iarge mmmbers of submissions from the public,
as well as from persons representing alcochol, advertising, sporting, media
or public health interests, had been received. Extensive consultation had
also taken place with television, advertising industry, government health
authorities, commnity groups, sporting associations and liquor industry
representatives.

208. The revised standards allow advertising for alccholic drinks
between 8.30 pm on any day and 5.30 am on the following day, or between
12.00 noon and 3.00 pm on schooldays. The alcoholic drinks standards also
allow sponsorship of sporting events televised live on Saturdays and public
holidays.

AUSTRALIAN QONTENT

209. Section 114(1) of the Act requires licensees to use, as far as
possible, the services of Australians in the production and presentation of
prograns.

210. Section 114(2) requires licensees of radio stations to broadcast
the works of Australian camposers for not less than 5 per cent of the time
occupied by the broadcasting of music. In addition, s. 83(5) of the Act
requires licensees to give a written undertaking to, inter alia, 'encourage
the provision of programs wholly or substantially produced in Australia,
ard use, and encourage the use of, Australian creative resources in, and in
connection with, the provision of programs'.

Radio

211. Program Standard 4 of the Tribunal's Radio Program Standards,
determined under s. 16 of the Act, currently requires of radio stations
that:

'A licensee shall ensure that not less than 20 per cent of the
time occupied in the broadcasting of music each day by a licensee
shall consist of performances by Australians.'

212. The current method of assessing campliance by stations with the
Australian music requirements is based on information supplied each year by
commercial and public radio stations during sample periods. These periods
are those used by the Australasian Performing Right Association Limited in
assessing royalties to be paid to camposers whose works have been
broadcast.

213. The following tables show for each station the extent to which it
camplied with the requirement dquring sample weeks:
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BROADCASTING OF AUSTRALIAN MUSIC
COMMERCTAL RADIO STATTIONS 1985/86

STATTON AUSTRALIAN AUSTRALIAN MUSIC PERFORMANCES
COMPOSTITIONS
LOCAL OVERSEAS TOTAL
(Limited to 1%)

% ] % %
Metropolitan
2CH 6.8 22.6 1.7 23.6
2DAY 16.7 20.1 0.6 20.7
2GB 16.4 24.9 1.6 25.9
2KY 15.0 21.5 2.4 22.5
2MVM 22.9 26.1 3.6 27.1
2sM 25.7 26.4 0.7 27.1
2UE 17.7 33.3 2.6 34.3
2uwW 12.8 20.3 2.0 21.3
2WS 17.2 22.0 2.2 23.0
3AK 10.5 20.7 2.2 21.7
3aW 30.3 36.2 1.9 37.2
3R 30.6 49.8 3.8 50.8
3B 24.9 32.9 1.9 33.9
3EON 19.9 26.4 0.7 27.1
3FOX 16.0 19.8 0.6 20.4
3KZ 18.9 20.9 1.8 21.9
3MP 10.5 21.4 1.5 22.4
3uz 13.8 23.5 5.6 24.5
3%y 22.4 22.8 1.1 23.8
4BC 19.5 27.0 1.0 28.0
4BH 12.1 26.7 2.0 27.7
4BK 15.8 23.4 3.1 24.4
410 22.1 22.7 0.6 23.3
4KQ 10.9 28.4 1.6 29.4
4aMM 23.9 23.4 3.5 24.4
S5AA 1.3 22.6 0.3 22.9
5AD 10.6 18.0 1.8 19.0
5DN 20.0 25.1 2.8 26.1
S5KA 25.4 23.4 1.3 24.2
58SA 28.5 29.7 4.8 30.7
6IX 14.8 21.8 2.2 22.8
6KY 7.9 20.3 3.1 21.3
6NOW 23.5 28.4 0.9 29.3
6PM 24.1 21.9 2.8 22.9
6PR 17.7 27.4 2.9 28.4
7HO 18.4 20.0 3.1 21.0
7THT 30.6 33.5 0.6 34.1
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STATION AUSTRALIAN AUSTRALTIAN MUSIC PERFORMANCES

COMPOSITIONS
LOCAL OVERSEAS TOTAL
(Limited to 1%)
% % % B
Country
23D 24.4 29.7 2.9 30.7
2AY 18.7 21.9 0.1 22.0
2BE 23.9 26.2 1.5 27.2
2BH 23.5 31.1 1.2 32.1
2BS 22.2 22.1 1.2 23.1
2CA 18.0 22.3 3.4 23.3
2cC 20.6 21.9 1.6 22.9
2DU 20.2 24.3 1.1 25.3
2GF 20.6 23.1 2.4 24.1
2GN 22.0 24.1 2.2 25.1
20 19.7 22.7 2.7 23.7
2GZ 22.7 26.8 1.7 27.8
2HD 17.3 24.4 0.5 24.9
2KA 25.7 31.4 2.2 32.4
2KO 17.3 : 22.0 2.4 23.0
2LF 25.0 : 25.4 2.9 26.4
2IM 21.0 . 25.0 2.0 26.0
2LT 28.3 30.9 1.6 31.9
MC 25.9 36.4 1.6 37.4
2MG 22.3 24.2 0.4 24.6
2M0 25.1 27.7 0.4 28.1
2MW 17.0 20.7 2.6 21.7
2NM 23.0 24.1 0.7 24.8
2NX -23.3 23.1 1.9 24.1
2NZ 17.9 23.4 0.5 23.9
200 22.8 22.1 4.3 23.1
2PK 21.7 29.5 1.3 30.5.
20N 18.2 23.2 0.4 23.6
ZRE 26.5 27.0 3.4 28.0
2RG 23.2 27.0 1.2 28.0
2sT 15.7 19.1 1.5 20.1
2™ 28.6 38.8 1.0 39.8
2VM 37.2 ) 38.1 0.6 38.7
WG 21.1 23.6 0.9 24.5
2WL 20.2 23.9 0.5 24.4
2XL 31.4 32.9 0.8 33.7
3BA 23.2 27.5 1.2 28.5
3BO 19.0 23.3 2.9 24.3
3CS 21.3 22.9 1.3 23.9
3cv 22.5 23.4 1.8 24.4
3GL 22.3 25.6 2.4 26.6
3HA 26.3 30.6 0.7 31.6
3MA 22.1 27.7 0.8 28.5
3NE 29.5 31.2 1.9 32.2
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STATION AUSTRALIAN AUSTRALIAN MUSIC PERFORMANCES

QOMPOSITIONS
LOCAL OVERSEAS TOTAL
(Limited to 1%)

% 2 % D
3sH 20.7 23.8 2.0 24.8
3SR 31.0 _ 32.9 2.1 33.9
3R 18.3 22.9 0.5 23.4
3UL 23.0 28.9 0.8 29.7
3 25.0 27.7 1.8 28.7
3vB 26.2 32.6 1.9 33.6
4rK 27.2 27.2 3.0 28.2
41 17.5 20.8 2.7 21.8
4ny 20.7 28.8 3.5 29.8
4BU 23.0 26.8 1.1 27.8
aca 20.2 T 23.0 3.1 24.0
acc 18.0 25.0 1.1 26.0
4acc 24.7 27.2 3.7 28.2
466 18.9 20.2 3.7 21.2
4GR 27.6 34.8 3.5 35.8
evs 19.9 23.6 2.1 24.6
4HT 25.2 26.4 1.8 27.4
4Rz 18.7 19.0 3.6 20.0
ac . 25.3 27.9 3.8 28.9
aM 21.7 22.9 3.9 23.9
4B 19