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Amendment Requirements; Re Cable TV 1

F.C.C. 72-1012
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasuingToN, D.C. 20554

In Re Revision of
AMENDMENT REQUIREMENTS FOR PENDING
CaBLe TELEVISION APPLICATIONS AND
PLEADINGS

Novemser 9, 1972.

Tue CommissioN By CommissioNErs BurcH (CHAIRMAN), RoBert E.
Leg, H. Rex Lee, REm aANpD WILEY, ISSUED THE FOLLOWING PUBLIC
NOTICE.

REvisioN oF AMENDMENT REQUIREMENTS FOR PENDING CABLE
TELEVISION APPLICATIONS AND PLEADINGS

On September 14, 1972, the Commission issued a Public Notice
entitled Amendment Requirements for Pending Cable Television
Applications and Pleadings, FCC 72-825, — FCC 2d —. In that notice,
the Commission stated which of its amendments to the cable television
rules adopted in its Reconsideration of Cable Television Report and
Order, FCC 72-530, 36 FCC 2d 326, would be applied retroactively to
applications and pleadings filed before the effective date of the Recon-
sideration,July 14,1972, and which would not.

In that Public Notice, the Commission stated that Section 76.13(b)
(2) of the Commission’s Rules would not ap}I)“ly retroactively. In view
of the need for the information contained in FCC Form 325, the Com-
mission has now determined that Section 76.13 (b) (2) of the Rules will
be applied retroactively to March 31, 1972. Consequently, all applica-
tions filed on or after March 31, 1972, should be amended to supply
the information required by Section 76.13(b) (2) of the Rules.

39 F.C.C. 2d
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F.C.C.73-7
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasuineroNn, D.C. 20554

In Re Petition by
Anprea Rapio Corp., Long IsLanp City, N.Y.
For Waiver of the Comparable Tuning
Rules (Sec.15.68)

JANUARY 4, 1973.
Mr. Emir Joss,
Vice President, Engineering, Andrea Radio Corp.,27-01 Bridge Plaza
North, Long Island City, N.Y.

DEear Mr. Joss: This concerns a progress report filed by Andrea on
May 12, 1972, which was treated as a petition for waiver of the com-
parable tuning rules (47 CFR 15.68), and your supplementarf letter
of October 17,1972. The waiver requested would permit the production,
until January 1, 1974, of one television receiver model which combines
a non-remotable Sarkes Tarzian 70-position UHF detent tuner with
a remoted VHF tuner.

Prior to July 1, 1972, Andrea produced three receiver models, in-
cluding a 25"’ model equipped fgr VHF remote control operation.
The remote control model accounted for 25% of sales. Early in 1970,
Andrea began planning for remoted UHF tuning. Original planning
called for use of the Sickles-Hopt remotable six-position UHF tuner
which Hopt subsequently decided not to produce. Andrea then obtained
and tested a number of varactor tuners. However, each of these tuners
presented engineering problems; an attempt to remote the Sarkes
Tarzian 70-position tuner was unsuccessful; and, by July 1, 1972,
Andrea had ceased production of the remote control model, continuing
to produce two models, neither of which was equipped for comparable
tuning. Andrea now requests permission to introduce a new 25’/ color
model with remoted VHF tuning and a non-remoted T70-position
Sarkes Tarzian tuner. This model is expected to account for 50% of
sales. Andrea would accept from Tarzian only tuners meeting the
+=3MHz tuning accuracy standard. They plan to convert this model
for use of a remoted UHF varactor tuner by January 1, 1974. As of
July 1, 1973, they expect to have replaced the other two models with
models which comply with the comparable tuning rules. Thus plans
call for 679 compliance by July 1, 1973 and 100% compliance by
January 1, 1974. A waiver of the percentage of models requirement
through June 30, 1973, and of the “néw model” requirement through
December 31,1973, would be required to accommodate these plans.

Waivers involving the combination of a remoted VHF tuner and a
non-remoted UHF tuner were recently granted to General Electric
and Packard Bell. In both cases, however, the companies were pro-
ducing sufficent numbers of comparable models to comply with the
percentage of models requirement and required a waiver only because
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Andrea Radio Corp. 3

the remoted receivers were “new models” within the meaning of the
comparable tuning rules. Andrea, on the other hand, has never pro-
duced a comparable model and, if the waiver is granted, will not
achieve compliance with the percentage of models requirement until
July 1, 1973. (Because of the small number of models produced, the
company has not until now been affected by the percentage of models
requirement.) This is an important distinction. If a waiver request
on these facts were presented by a larger firm with more adequate
technical resources which was planning for minimal compliance with
the regulations and was better able to sustain the financial losses in-
volved, we would be disinclined to grant the relief requested. How-
ever, Andrea is a small firm. It appears to have made a considerable,
good faith effort to achieve compliance, and has failed for lack of
adequate technical resources. It now plans for 100% compliance six
months ahead of the date upon which full compliance is required. In
view of the firm’s financial position, enforcement of the rules to pro-
hibit 50% of prospective sales would work an extreme hardship on
the company. On these facts, we are disposed to grant the request.

Accordingly, Andrea is hereby authorized to combine a non-
remotable 70-position UHF tuner with a remoted VHF tuner in
units of one receiver model through December 31, 1973, and to count
that model toward compliance with the 40% of models compliance
figure through June 30, 1973.

By DirecrioNn oF THE COMMISSION,
Ben F. WarpLg, Secretary.

39 F.C.C. 2d
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F.C.C. 72-1003
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHiNgTON, D.C. 20554

In Re Applicati(():? of
Avco Broapcasting Core. . «
For Renewal of License for Station File No. BRCT-45
WOAI-TV, San Antonio, Tex.

MeMORANDUM OPINION AND ORDER
(Adopted November 8, 1972; Released November 15, 1972)

By ™aE CoMM1s810N : COMMISSIONERS JOHNSON AND HOOKS DISSENTING.

1. The Commission presently has before it for consideration (i) the
above-captioned license renewal a%plication for Station WOAI-TV,
San Antonio, Texas, filed by Avco Broadcasting Corporation (Avco) ;
(ii) a timely petition to deny that application, filed July 1, 1971, by
the Bilingual Bicultural Coalition on Mass Media (Coalition); (iii)
Avco’s opposition to the petition to deny, filed August 31, 1971;?
and, (iv) the Coalition’s “Motion to Accept Supplemental Petition to
Deny?”, filed October 26, 1971.2

2. The license of Avco for Station WOAI-TV, San Antonio, Texas,
expired August 1, 1971. Action on the renewal application was de-
ferred pending consideration of the allegations raised by petitioners
in this proceeding.

3. The Coalition, which is composed of representatives from numer-
ous community organizations, “was created specifically to work with
the mass media, including broadcasters, and the Community which
the Coalition represents and to facilitate a dialogue between the
mass media and 3\0 Community. . . .” Therefore, the Coalition bases
its standing on its claim of being a responsible representative of the
listening public. We conclude that the Coalition has standing under
Section 309(d) (1) of the Communications Act of 1934, as amended.
Office of Communmications of United Church of Chrst v. F.C.C.,
359 F.2d 994 (1966).

4. Avco raises a question concerning compliance of the petition to
deny with the procedural requirements of Section 309(d) (1) of the
Act, and Section 1.580(i) of the Commission’s Rules. Both sections
require a petition to deny to be supported by an affidavit of a person
or persons with personal knowledge of the facts alleged. Since the
instant petition to deny is unsupported by any affidavits, it is clearly

10n July 21, 1971, the Commission extended the time for filing the opposition until
Segtember 1, 1971,

On Segtemher 20, 1971, the Commission extended the time for filing the reply until
October 12, 1971. On October 12, 1971, the Coalition filed a “Motion for Extension of
Time" to file a sulpplemental ibetltlon to d'eny. This motion was denied by the Commission on
October 18, 1971, FCC 71-1078. However, the date for filing the reply was extended
until October 26, 1971. No reply has been filed. Instead the petitioner gled the Instant
motion accompanied by a “Supplemental Petition to Deny".
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defective under the terms of the statute and will be dismissed as a
formal pleading. Nevertheless, due to the nature of the matters raised
by the Coalition, we have elected to treat the petition as an informal
og'ection filed pursuant to Section 1.587 of our rules. .

5. The Coalition’s “Motion to Accept Supplemental Petition to
Deny” raises another procedural question. On October 18, 1971, we
denied the Coalition’s request for an extension of time to file a supple-
mental petition to deny. Footnote 2, supra. Nonetheless, the Coalition
filed its supplemental petition to deny accompanied by a motion that
it be accepted. In so doing, the Coalition contends that the Commis-
sion’s letter of October 18, 1971, did not forbid introduction of this
supplemental petition, but only denied an extension of time to prepare
it. Such a petition, however, is not permitted by the Commission’s
rules, whiclg limits pleadings to the petition to deny, an opposition,
a reply, and such other pleadings as may be authorized by the Com-
mission. Therefore, the filing of such a pleading requires specific au-
thorization by the Commission. This authorization has not been
granted and the Coalition has failed to provide any substantial reasons
why we should now permit the filing of its supplemental petition.
Nevertheless, we have examined the supplemental petition to deny
to determine if it contains such information as would require our con-
sideration in this proceeding. The essence of the Coalition’s supple-
mental petition is Snat an aﬂlgdavit by an employee of license . . . was
not a fair representation of the whole truth.” Instead, the Coalition
alleges that “[t]he Station’s threat of loss of employment . . . [was]
. . . & significant reason in his [the employee’s] decision to execute
Affidavit.” However, the only support for the Coalition’s allegations
is an affidavit of Ruben Sandoval, Chairman of the Coalition’s legal
department, who states that the employee involved told him that he
was coerced into making an affidavit by the threat of loss of his job.
Mr. Sandoval further states that the employee agreed to sign an
affidavit refuting his original affidavit as contained in the licensee’s
opposition. Mr. Sandoval states, however, that individual has evaded
him and has not made such an affidavit attesting to this allegation.
In short, therefore, this allegation is based solely upon hearsay evi-
dence. The allegation of ultimate, conclusionary facts or mere general
allegations on information and belief, supported by general affidavits,
are not sufficient to require an evidentiary hearing. Also, it is noted
that Mr. Santos is no longer employed by WOAI-TV and, conse-
quently, we fail to understand why he is now reluctant to withdraw
his initial affidavit if, in fact, that affidavit was executed because of
a threat of a loss of employment. Thus, we conclude that there is no
substantial merit to the Coalition’s supplemental petition.

6. The Coalition bases its request for denial of the renewal of WO.AI-
TV’s license on the station’s failure to meet its public interest obliga-
tions in four areas. Briefly, the Coalition alleges that Avco has (i)
failed to ascertain the problems of the public, in general, and Mexican-
Americans, in particular; (ii) failed to maintain employment practices
which avoid discrimination; (iii) violated Commission rules concern-
ing the availability of a public file; and, (iv) demonstrated lack of good
character by threats and harassment.

39 F.C.C. 24
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ASCERTAINMENT

7. Initially, the Coalition notes that WOAI-TV’s renewal applica-
tion lists five Advisory Conferences held at the station’s studios, and
that such conferences were attended by 28 Mexican-Americans. How-
ever, the Coalition points out that during the six months prior to the
filing of WOAI-TV’s renewal application, the licensee contacted only
27 persons, of whom only eight or 25.9% were Mexican-American.
The Coalition maintains that this small number of persons interviewed
is insufficient in view of San Antonio’s total population of 830,000.
The Coalition notes further that two individuals, Rosie Castro and
Felix Guerra who are listed as persons periodically contacted by the
station, were not, in fact, contacted genodically. ather, the Coali-
tion asserts that they were contacted only once about a news item
concerning a school boycott. Finally, the Coalition submits that in a

rior to license renewal, in order to determine community needs.”
Station may not limit its interviews to a few individuals but must
sample the entire community, its establishment, its academic levels,
and its social activities.”

8. Avco submits, and we agree, that the Coalition, by its failure to
mention all of Avco’s ascertainment procedures, has ignored the com-
prehensive nature of Avco’s efforts. The 27 individuals which the
Coalition alleges were the only ones contacted by Avco during the
six months preceding the filing of the renewal application appear
in a list in Avco’s renewal Exhibit No. 3 under the heading “Com-
munity Contacts”. However, it is clearly stated in the sentence im-
mediately preceding this list that “[i]ncluded in this exhibit are
examples of the kinds of people who were interviewed, six months
prior to license renewal, in order to determine community needs.”
Immediately following the list of 27 individuals is the notation, “For
further details, see Exhibit 3.13.” Exhibit 3.13 indicates that 84 indi-
viduals were contacted in the six months preceding the renewal ap-
plication. Furthermore, 34 of these individuals or about 40¢. were
Mexican-Americans. Avco’s renewal application indicates that ap-
proximately 42% of the population is Mexican-American while the
Coalition submits that about 48% of the population is Mexican-
American. We believe it is unnecessary to resolve the statistical
discrepany since we do not require licensees to consult with minority
groups in proportion to their percentage of the total population. In
this regard, we stated in the Primer on Ascertainment of Community
Problems by Broadeast Applicants, 27 FCC 2d 650 (1971), that low
representation of a particular group in the ascertainment process
would not make a showing defective. Further, “. . . we believe the
question should be one of representativeness, not one of specific num-
bers. However, it should be noted that it is impossible to require a
one-to-one ratio in terms of numbers because most people belong to
several groups, and because groups vary widely as to their member-
ship.” Primer, supra, at p. 668.

9. In addition to the 84 individuals consulted by Avco during the
six months preceding its renewal application, we note some of the
(]i)rocedures utilized in establishing and maintaining a continuing

ialogue with the people of its service area. In the Network Program-
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ming Inquiry of July 1969, FCC 60-970, 25 F.R. 7291, 20 RR 1901,
the Commission stated, “. . . the principal ingredient of the licensee’s
obligation to operate his station 1n the public interest is the diligent,
positive and continuing effort by the licensee to discover and fulfill
the tastes, needs, and desires of his community or service area, for
broadcast service.” In furtherance of this obligation, beginning in
April 1970, WOAI-TV conducted a series of five Advisory Confer-
ences “. . . to develop community needs, as presented by the conferees,
by developing and delivering programming which would aid in re-
solving some of these commumity problems.” The first conference in-
cluded 35 citizens representing a cross section of the population
including 12 Mexican-Americans. Two youth conferences involved
participation with 93 high school and college students, including 24
Mexican-Americans. The Mexican-American Advisory conference was
attended by 28 leaders of the Mexican-American community and the
" Drug Conference was attended by 15 persons representing medicine,
education and law enforcement. At each conference a list of commu-
nity problems was developed. An outgrowth of the Drug Conference
was the establishment of the WOAI-TV Drug Advisory Council
which meets monthly to discuss drug related problems as they can be
related to station involvement. A further method used by Avco to
maintain a personal dialogue with community leaders is the solicita-
tion of community contact reports. Department heads and supervisory
employees are encouraged to contact the public to seek out community
needs and report them to the station management. In this connection,
WOAI-TV contacted some 67 Mexican- Americans between October 1,
1969, and February 1, 1971. WOAI-TV also maintains a Speakers
Bureau to supply speakers for meetings or functions in the San Antonio
area. These speakers distribute survev forms to their audiences in a
further effort to ascertain the community’s needs. . .
10. As a result of these and other methods of ascertainment, the li-
censee determined numerous community problems. Renewal Exhibit
4 lists the following as the top priority problems:
1. Work for equal educational opportunities for all students.
2. Stress the need for more vocational education.
3. Increase bi-lingual education in San Antonio schools.
4. Increase job opportunities for hard core unemployed and encourage a more
industrial economy.
5. Increase awareness of the problems and projects of local, state and national
government,
6. Promote law, order and safety of all citizens.
7. Provide more neighborhood health services and increase supply of nurses
for existing facilities.
8. Stress the dangers of drug misuse.
9. Stress the importance of anti-pollution measures.
10. Publish farm and ranch information and explain farm problems for
consumers.
11. Continue to promote spiritual awareness.
12. Present cultural programs relevant to all citizens of the South Texas area
and promote better understanding between all ethnic groups.
13. Stress the need for improved drainage, street, sewers and transportation
facilities for all citizens of San Antonio.
14. Assist persons in the poverty criteria and the handicapped in order to have

a better life.
15. Offer a meaningful thrust of development for low income housing.

39 F.C.C. 2d
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Avco proposes to meet these needs with specific programs. Among
those proposed in the category of “public affairs”, for example, are
the following:

‘“T'V4 Jobs”, a weekly 30-minute program relating to job opportunities
(Need 4).

“Minority Forum”, a twice monthly discussion program with leaders of minor-
ity communities (Needs 1-3, 7 & 13).

“Generation”, a monthly 30-minute program directed to problems of high
school and college students (Needs 1, 3, 5, 6,9, 12 & 13).

“Conversation”, a monthly 30-minute discussion program of current topics
(Needs 6,8,9,12 & 14).

“The Drug Scene”, a monthly 30-minute program aimed at drug prevention
and rehabilitation (Needs 7 & 8).

“Adelante”, a daily 15-minute program discussing problems encountered by
Mexican-Americans (Needs 2, 3, 4, 7,12, 13 & 14).

“Conflict”, a discussion of controversial issues.

“Report From Austin”, special programs prior to and during legislative ses-
sions concerning actions of State Legislators (Need 5).

“RFD Newsreel”, a weekly 15-minute program of farm and ranch news
(Need 10).

11. On the basis of all of the information submitted in Avco’s renewal
application and its opposikion pleading, some of which has been
detailed above, we conclude that the number and character of persons
interviewed, the problems ascertained, and the programs proposed
satisfy our requirements. Accordingly, there are no substantial and
material questions of fact with regard to Avco’s ascertainment which
require further inquiry in a hearing.

EMPLOYMENT

12. In the area of employment policies and practices the Coalition
alleges that WOAI-TV has violated Section ?3.680 of the Commis-
sion’s Rules. Specifically, the Coalition alleges that the station does
not employ Mexican-Americans in direct proportion to their percent-
age of the total population of San Antonio. Thus, while San Antonio
has a total population of 830,000, of which 48% is Mexican-American,
it is noted that only 12% of the station’s 85 employees are Mexican-
American. This indicates, according to the Coalition, that the station
is practicing “de facto segregation.” Further, the Coalition alleges
that the station “practices patronismo segregation, in that none of
its administrators, managers, officials and decision-makers in higher
positions of responsibility are Mexican-American.” The Coalition
acknowledges that WOAI-TV conducts an informal but effective
training program, and, thus, has the means to establish parity in
employment. However, the Coalition concludes that failure to establish
parity in employment indicates the station is not. making a good faith
effort to recruit and train Mexican-Americans. Further, the Coalition
alleges that 129% Mexican-American employment is a “deceptively
inflated” statistic, since one of the persons listed in its renewal applica-
tion, Judy Chapa, had quit her job months before the application in
disgust over treatment of her by the Station. The Coalition also alleges
that none of the Mexican-American employees at the Station are mem-
bers of organizations responsible to the Community. Finally, the
Coalition alleges that the station has relegated its Mexican-American
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news reporter to menial duties, has restricted him to unimportant
news items and uses him . . . to cover Mexican-American activities
which the Station deems subversive for the purpose not of news
coverage but merely to gather information for the Station to pass
on to the establishment.”

13. Section 73.680 of the Commission’s Rules requires television
licensees to afford equal opportunity in employment to all qualified
persons, and to “‘establish, maintain, and carry out, a positive continu-
g program of sfpeciﬁc practices designed to assure equal opportunity
in every aspect of station enmlo]yment policy and practice.” The Coali-
tion’s conclusion that these rules necessarily require employment of
“. .. a percentage of Mexican-American employees which approxi-
mates the percentages of Mexican-Americans in the total population”
is erroneous. In this connection, we stated in Scripps-Howard Broad-
casting Company, 31 FCC 2d 1090 (1971) : _

The Commission does not requires its licensees to employ numbers of minority
groups in direct proportion to such groups’ percentage of population in the
community. In other words, the Commission does not require broadcasters to
observe a quota system in their employment practices. The Commission does
require that licensees make every effort to eliminate racial considerations from
influencing hiring and promotional practices. . . .

14. As we stated in The Ewening Star Broadcasting Company
(WMAL-TV), 27 FCC 2d 240 (1971), affirmed sub mom., Chuck
Stone v. Federal Communications Commission, D.C. Cir., Case No.
71-1166 (June 30, 1972), rehearing denied, September 1, 1972, simply
indicating the number of minorities employed by a licensee, without
citing specific instances of discrimination or showing a conscious pol-
icy of exclusion, is insufficient to warrant designating a license re-
newal application for evidentiary hearing. There is no showing of
specific 1nstances of discrimination or a conscious policy of exclusion
in this proceeding which would require an evidentiary exploration
into Avco’s employment policies and practices.

15. Further, while an extremely low rate of minority employment
may raise questions requiring appropriate administrative inquiry,
Chuck Stone v. Federal Communications Commission, supra, such is
not the case in this proceeding. Rather, the facts in this proceeding
disclose that the number of minorities employed by Avco fall within
a range of reasonableness when considered in conjunction with the
number of minorities in the San Antonio standard metropolitan sta-
tistical area, which is comprised of 44 percent Spanish-surnamed
Americans and eight percent Negro and other minorities.

16. Hence, a review of Avco’s annual statistical employment profile
reﬁ)orts (FCC Form 395) reveals that in 1971 WOAI-TV had 85
full-time employees of whom 11 were Spanish-surnamed Americans
and four were Black. Thus, minorities represented 17.7 percent of the
station’s total full-time workforce. Moreover, of the 11 full-time
Spanish-surnamed American employees, four were professionals, two
were technicians, three were office and clerical and two were laborers.
Similarly, a review of Avco’s annual statistical profile report for 1972
reveals that WOAI-TV had 90 full-time employees of whom 16 are
Spanish-surnamed Americans and three are Black. Thus, of the sta-
tion’s full-time workforce, 21.1 percent are minorities. Also, of these
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minority employees, three are professionals, three are technicians, one
is a sales worker, four are office and clerical, and five are semi-skilled
operatives.

17. It is also noteworthy that WOAI-TV has, on at least three
occasions, hired qualifiable Spanish-surnamed Americans and trained
them for positions of responsibility. These positions included an on-
the-air news reporter, a news reporter-photographer, and an Assistant
Community Services Director. Additionally, Avco has developed an
affirmative action program designed to assure nondiscrimination in its
employment policies and practices. Among the practices listed by
Aveo in WOAI-TV’s license renewal application (Section VI) to
assure nondiscrimination in recruiting are the placement of advertise-
ments in media which have a significant circulation in the minority
community, recruitment of schools and colleges with significant minor-
ity group enrollments, and maintaining systematic contacts with many
minority-group organizations in the community. No facts have been
submitted which would disclose that Avco’s employment policies and
practices contain barriers to equal opportunity in employment or that
the licensee is not exercising good faith in implementing its equal
employment opportunity program.

18. On the basis of the foregoing, we conclude that the coalition has
failed to raise a substantial and material question of fact regarding
Avco’s employment policies and practices which warrant exploration
in an evidentiary hearing. Further, with regard to the Coalition’s
other allegations, we believe that its assertion that Avco’s employment
statistics are inflated is misplaced. WOAI-TV’s license renewal ap-
plication makes no mention of Judy Capa in any section concerning
the station's employment policies and practices. Further, the Coali-
tion’s charge that WOAI-TV’s Spanish-surnamed American em-
ployees do not belong to organizations responsible to the community
1s irrelevant to our consideration of the station’s employment policies
and practices. If the station were to require membership in certain
organizations as a condition of employment, as the Coalition seems to
suggest, it would then be setting up artificial barriers to employment
which could be in violation of our rules. Finally, we conclude that the
Coalition’s charge, that WOAI-TV’s Mexican-American news re-
porter is relegated to menial duties is without merit. The charge is
unsupported by any factual evidence and is refuted by a sworn affi-
davit of Mr. Richard Santos, the station’s Mexican-American news
reporter to whom Avco believes the Coalition’s charge refers.

PUBLIC FILE

19. The Coalition, in its petition, also charges Aveo with failure to
provide its representatives with access to WOATI-TV’s public file and,
in this respect. alleges that the licensee’s conduct (i) violates Section
1.539 of the Commission’s rules, 47 C.F.R. 1.539, and (ii) constitutes
harassment of citizens’ participation in broadcasting, demonstrating
lack of good character. In its reply, however, the Coalition withdraws
these charges since supporting affidavits from its representatives could
not be obtained. Accordingly, although the pleadings otherwise in-
dicate that \Avco made available to the Coalition’s representatives
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WOAI-TV’s public file within a few minutes of their request, in view
of the Coalition’s withdrawal of its charges no further discussion of
this aspect of the instant proceeding is warranted.

CONCLUSIONS

20. Section 309(d) of the Communications Act provides for grant-
ing renewal applications where the Commission finds, after full con-
sigeration of all pleadings, that there are no substantial and material
questions of fact that a grant of the applications would be consistent
with the public interest. Section 309(d) also provides that where a
petition to deny is filed it must contain specific allegations of fact
sufficient to show that a grant of the application would be prima facie
inconsistent with the public interest. Where the Commission finds that
such a showing has not been made, it may deny the petition. Accord-
ingly, based upon our review of Avco’s renewal application and all
the pleadings filed in this proceeding, we find that the coalition has
failed to raise substantial and material questions of fact which estab-
lish a prima facie case for denial of WOAI-TV’s license. We also find
that a grant of Avco’s license renewal application for WOAI-TV
would serve the public interest, convenience and necessity.

21. In reaching our conclusions, we are not unaware of the concern
being expressed by minority groups about the responsiveness of the
broadcast media to their local problems. The Commission, of course,
cannot waive or ignore the pleading standards set forth in Section
309(d) of the Act to accommodate petitioners. Clearly, if members of
the public choose to wait until the end of a license term and then peti-
tion to deny renewal of license, they must meet the strict requirements
of Section 309(d). This does not mean however that community
groups are left without the means to improve local broadcast
service. We have found that cooperation at the local level is the
best and most effective method of resolving local problems and
improving local service. Accordingly, we wish to reaffirm our prior
expression of policy approving community-broadcaster discussions
throughout the license terms. Obviously, while under an ob-
ligation to ascertain and program for community problems, no
broadcaster can be aware of everyone’s needs all the time.
Therefore, interested members of the public who feel a station’s per-
formance is inadequate should so advise the broadcaster to give him
the opportunity to consider their ideas and suggestions. Such discus-
sions will be more effective if conducted throug%lout the license term
and not only at renewal time.

22. In view of the foregoing and upon review of Avco’s renewal
application for WOAI-TV, we conclude that Avco is legally, tech-
nically, financially and otherwise qualified to remain a licensee and
that a grant of its renewal application would serve the public interest,
convenience and necessity.

23. Accordingly, IT IS ORDERED, That the “Motion to Accept
Supplemental Petition to Deny” filed by the Bilingual Bicultural
Coalition on Mass Media, IS DENIED.

39 F.C.C. 2d
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24. IT IS FURTHER ORDERED, That the “Petition to Deny”
the license renewal application of Avco Broadcasting Corporation for
Station WOAI-TV, IS DISMISSED and when considered as an in-
formal obiection IS DENIED.

25. IT IS FURTHER ORDERED, That the license renewal ap-
Ylication of Avco Broadcasting Corporation for Station WOAI-TV,

S HEREBY GRANTED.

FeperanL, ComMUNICATIONS COMMISSION,
BeN F. WaeLE, Secretary.

39 F.C.C. 2d
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F.C.C. 71349
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasmnegToN, D.C. 20554

In Re
Carrron District Berrer T.V., Inc., ViLLage| CAC-75; CSR-113;
oF CoLoNIEg, N.Y. CSR-140 NY335
CarrroL District BETTER T.V., INC., TowN oF| CAC-76; CSR-114;
CorLonItg, N.Y. CSR-141NY336
For Certificates of Compliance

MemoraNpUM OPINION AND ORDER
(Adopted January 17,1973 ; Released January 29, 1973)

By taE CoMMIssioN : CoMdMIssioNERS JoHNSON aAND H. REx LEk cox-
CURRING IN THE RESULT.

1. On March 31, 1972, Capitol District Better T.V., Inc., filed an
“Application for Certificate of Compliance Pursuant to Section
76.13(b) of the Rules” (CAC-75) in which it proposed to operate a
new cable television system at Village of Colonie, New York, and an
“Application for Certificate of Compliance Pursuant to Section
76.13(b) of the Rules” (CAC-76) in which it proposed to operate a
new cable television system at Town of Colonie, New York, both com-
munities being in the Albany-Schenectady-Troy television market
(the 34th largest). Objections to these applications were filed by
Albany Television, Inc., licensee of Television Broadcast Station
WTEN, Albany, New York, and by Sonderling Broadcasting Cor-

- poration, licensce of Television Broadcast Station WAST, Albany,
New York. In addition, Faith Center, licensee of Station WHCT-TV,
Hartford, Connecticut, filed a “Petition for Carriage” pursuant to
Section 76.7 of the Commission’s Rules. Thereafter, Capitol filed an
“Amendment and Reply” for each application August 17, 1972, and
Albany Television filed a “Response to Request for Special Relief.”

2. The only contested issue regarding the amended applications re-
lates to signal carriage. Capitol first é)roposed to carry the following
television signals on its systems: WAST (ABC), and WTEN (CBS),
both Albany, New York; WRGB (NBC), and WMHT (Educ.), both
Schenectady, New York; WSBK-TV (Ind.), Boston, Massachusetts;
and WOR-TV (Ind.) and WPIX (Ind.), both New York, New York.
This proposal was ¢ allenged by the Albany television licensees as
inconsistent with Section 76.61(b) (2) of the Rules? since the two

1 Section 76.61(b) (2) (1) of the Rules provides that, ‘“For the first and second additional
signals, if any, a cable television system may carry the signals of any independent
televisfon station : Provided, however, That if signals of stations in the first 25 major
television markets (see § 76.51(a)) are carried pursuant to this subparagraph, such signals
shall be taken from one or both of the two such closest markets, where such signals are
available. If a third additional signal may be carried, a system shall carry the signal of
any independent UHF television stations located within 200 air miles of the reference point
for the community of the system (see § 76.53), or, if there 18 no such station, either the
signal of any independent VHF television station located within 200 air miles of the
reference point for the community of the system, or the signal of any independent UHF

television station.
Norp: It 18 not contemplated that waiver of the provisions of this subparagraph will be

granted.
39 F.C.C. 24
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closest markets in the first 25 major markets are Boston and Hartford,
where WHCT-TYV is located. Consequently, Section 76.61(b) (2) of
the Rules would prohibit importation of independent signals from
New York City, the third closest market. Capitol argued that WHCT-
TV’s programs are heavily religious and that it should not, therefore,
be considered as an independent station. During the pendency of these
applications, the Commission considered and rejected this argument,
par. 21, Reconsideration of Cable Television I’eport and Order, 36
FCC 2d 326, 334, and, thereafter, Capitol amended its applications
to propose carriage of WHCT-TV 2 and a waiver of the rules to allow
it nonetheless to carry WOR-TV, WPIX, and WSBK-TV—a total
of four rather than three independent signals.

3. In support of its waiver request, Capitol argues (a) that WHCT-
TV’s programs are limited both in duration and content, hence ineffec-
tive “to get cable moving”; (b) that the public interest places a pre-
mium on in-state New York City signals for Albany viewers; (cg that
there is a community of interest between residents of Albany and New
York City which does not exist with respect to out-of-state cities; and
(d) that grant of the relief requested would not have an adverse im-

act on Albany market stations. We rule on Capitol’s arguments as

ollows: (a) Faith Center has demonstrated that it carries a variety
of nonreligious programs (for single example, New York Yankee
baseball games) of general interest. In these circumstances, we must
reject Capitol’s arguments lest we encourage unnecessary sameness of
independent programs simply to reassure cable operations of the
greater saleability of their service; (b) (¢) Capitol has neither sup-
ported its allegations factually nor otherwise persuaded us of the
great public interest in providing New York City programs to Albany;
and (d) in view of our rulings on (a)-(c) above, this does not appear
relevant. And even if it did, Capitol has not supported the argument.
In these circumstances, Capitol’s waiver request will be rejected.

4. Although not raised by the parties, it is clear that Capitol’s fran-
chises 2 are not entirely consistent with Section 76.31 of the Rules (for
example, both are for twenty year terms). Consequently, although we
find the franchises to be in substantial compliance with our policies, we
will issue certificates of compliance only until March 31, 1977. E.g.,
CATYV of Rockford, Inc., FCC 72-1005, —FCC2d—. The remaining
question for decision is—in view of our ruling in par. 3 above—the
independent signals to be authorized to Capitol. Consistent with Sec-
tion 76.61(b) (2) of the Rules, these will be: WHCT-TV (closest
market in 25 major markets) ; WSBK-TV (2nd closest market in 25
major markets) ; and one independent UHTF television station located
within 200 air miles of the communities, which Capitol may select. A
certificate of compliance will be issued when Capitol advises the
Commission of its choice.

In view of the foregoing, the Commission finds that a grant of the
above-captioned applications would be consistent with the public
interest.

2 Faith Center has only sought carriage of WHCT-TV—It does not seek enforcement
of Sectfon 76.61(b) (2) of the Rules.

2 The franchise for Town of Colonie was Issued August 27, 1964, and the franchise for
Village of Colonie was issued October 28, 1968.

39 F.C.C. 2d
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Accordingly, IT 1S ORDERED, That the “Petition for Carriage”
filed June 16, 1972, by Faith Center IS GRANTED.

IT IS FURTHER ORDERED, That the objections filed May 12,
1972, by Sonderling Broadcasting Corporation ARE GRANTED to
the extent indicated above, and otherwise ARE DENIED.

IT IS FURTHER ORDERED, That the “Response to Request for
Special Relief” filed August 30, 1972, by Albany Television, Inc., IS
GRANTED to the extent indicated above, and otherwise IS DENIED.

IT IS FURTHER ORDERED, That Capitol District Better T.V.,
Inc.’s applications (CAC-75; CAC-76) ARE GRANTED and ap-
propriate certificates of compliance will be issued.

FepErAL CoMMUNICATIONS COMMISSION,
Bex F. WarLg, Secretary.

39 F.C.C. 2d
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F.C.C. 72-986
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasHiNgTON, D.C. 20554

In Re Request by
Tioxas M. SLateN, BEverny Hivrs, CALIF.
For Reconsideration of Grant of Review
of Fairness Doctrine Ruling Re Sta-
tions KNX and KNX-FM

NovemBer 8, 1972.
AIR MAIL

MR. THoMas M. SLATEN,
Post Office Box 5338,
Beverly Hills, Calif.

Dear Mr. StateEn: The Commission has before it your “Ietition
for Reconsideration” requesting reconsideration of our action (34
FCC 2d 733) granting the application of Columbia Broadcasting Sys-
tem, Inc., for review of the Broadcast Bureau’s ruling that Radio
Stations KNX and KNX-FM had failed to comply with the fairness
doctrine with respect to an editorial advocating reform of the Cali-
fornia judiciary. In granting that review, we ruled that in light of
additional facts submitted by CBS showing repeated attempts by the
stations to obtain responsible representation of views contrasting with
the position taken by their editorial, the licensee had made a reason-
able effort, overall, to comply with the fairness doctrine and that, there-
fore, the Commission would not second-guess CBS’s determination that
you were not an appropriate spokesman to present a viewpoint on the
issue of judicial reform.

We believe that the facts pertinent to this matter are fully and ade-
quately set forth in our previous decision and therefore need not be
repeated here.

You first assert that in granting the CBS application for review, the
Commission erred in waiving provisions of Sections 1.106 and 1.115(¢)
of its rules to permit CBS to introduce for original consideration facts
showing additional efforts made by KNX and KNX-FM to present
viewpoints in contrast with that of their editorial. We find no such
crror, for Section 1.3 of the Commission’s Rules provides that “Any
provision of the rules may be waived by the Commission on its own
motion . . . if good cause therefor is shown.” It is manifest that such
additional facts were plainly relevant and material to the issue before
the Commission of whether the licensee, either before or after reject-
ing your offer of reply, had made a reasonable effort to present con-
trasting viewpoints. A proper determination as to the reasonableness
of the licensee's overall performance under the fairness doctrine neces-
sarily requires that all pertinent facts be before the Commission for
review, and that administrative necessity will establish sufficient “good

39 F.C.C. 2d
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cause” for waiver where no element of bad faith is evident. While we
did admonish the licensee for its tardiness in submitting such addi-
tional facts, reminding it of its duty to respond fully to Commission
inquiries, we did not then, nor do we now, find that any bad faith on
its part was indicated.

Your petition next asserts that it was error for the Commission
to consider such additional facts on the ground that this additional
evidence “was not of probative value.” Specifically, you contend that
CBS’s additional allegation of fact that KNX and KNX-FM had
sent copies of the editorial to 550 individuals and groups in their
service area with notice that reply time would be afforded responsible
representatives of opposing viewpoints upon request was ‘“‘unsubstan-
tiated” and hence improperly considered. Since your petition presents
no denial of the truth of the additional facts introduced by CBS, and
does not allege any facts which might be taken to controvert those
submitted by the licensee, your argument that such evidence was im-
properly considered must be rejected.

inally, we note that your petition repeatedly attempts to direct
our consideration to your qualifications as a potential spokesman on
the issue of judicial reform and to the reasonableness of the licensee’s
refusal to accept your offer of reply. We must reiterate that the issue
in this case is not one concerning the personal qualifications of indi-
viduals to present viewpoints on controversial issues of public im-
portance or of any obligation on the part of the licensee to afford
reply time to any particular group or individual.! In this regard, with
exceptions not applicable here, no single group or person is entitled
as a matter of right to present a viewpoint differing from that ex-
pressed on the station. Applicability of the Fairness Doctrine in the
Handling of Controversial Issues of Public Importance, 29 Fed. Reg.
10416 (1964). The issue properly before us here is rather whether the
licensee, in its overall treatment of a controversial issue of public im-
portance, has made a reasonable effort to obtain responsible repre-
sentation of contrasting views. It has been determined that Stations
KNX and KNX-FM did in fact take such reasonable steps to present
contrasting viewpoints thereby complying with the fairness doctrine
and that upon the facts here presented, the Commission will not
substitute its judgment for that of the licensee in matters of spokesman
selection. Your petition raises no new or relevant questions of material
fact to prompt reconsideration of that decision.

In light of the foregoing, your petition for reconsideration IS
DENIED.

Commissioner Johnson dissented and issued the attached statement;
Commissioner H. Rex Lee abstained from voting.

By DirectioN oF THE CoMMISSION,
Ben F. WarLk, Secretary.
1 Similiarly, although our prior review of this matter took note of indications of
personal animus existing between the parties, our ruling was in no way premised upon

&x; én&l::nced by that finding, nor do we deem such evidence relevant to any reconsidera-

39 F.CC. 2d
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DisseNTiING OPINION OF COMMISSIONER NICHOLAS JOHNSON

It would appear that the Commission majority is bent upon gutting
the fairness dlt))ctrine even before its re-evaluation is complete. (see
Notice of Inquiry into the Handling of Public Issues Under the Fair-
ness Doctrine and the Public Interest Standards of the Communica-
tions Act, 30 FCC 2d 26, June 9, 1971). I refer to the dangerous trend
in recent cases toward the finding that zero minutes of time devoted
by a broadcaster to one side of a controversial issue can somehow con-
stitute a “reasonable effort” on the part of the licensee. The Commission
said as much last week, over my dissent, when it found that zero
minutes of coverage of the Presidential campaign of People’s Party
Candidate Dr. Benjamin Spock by two major networks in the last
three weeks of the campaign constituted “fairness.” Letter to People’s
Party, FCC 2d (November 6, 1972). It does so once
again in this case, by its decision that zero times given to the expression
of views opposed to a CBS radio editorial can also, by some incompre-
hensible chain of logic, constitute a “reasonable effort.”

In this case, CBS, the licensee of radio stations KNX and KNX-
FM, Los Angeles, broadcast an editorial critical of the California
judiciary on October 29, 1969. At the end of that editorial, I will
assume the station added the usual trailer regarding the station’s offer
to broadcast “opposing views.” In any event, licensee claims that it
sent copies of the editorial, along with an offer of time to reply, to
some 550 individuals and groups 1n its service area, but that none of
the 550 responded. The only person to request time from the station to
reply to the editorial was Thomas M. Slaten—and his request. was
refused. To all intents and purposes, then, the listeners of KNX-AM
and FM were left with the impression that no one opposed the licensee’s
viewpoint, since zero time was allotted by the station to any other side.
In my absence last April, the Commission found that CBS had not run
afoul of the fairness doctrine. Today the majority refuses to reconsider
that decision.

I dissent.

In its Cullman decision, 40 FCC 576 (1963), this Commission found
that a station was required to make a positive effort to air views on
controversial issues opposed to those already presented in the course of
its programming. At the same time, the Commission stated that in all
applications of the fairness doctrine, “the tvpe of programming and
the amount and nature of time to be afforded is a matter for the good
faith, reasonable judement of the licensee, upon the particular facts
of his situation.” 40 FCC, at 577. Norhere, however, has it been stated
that a licensee, having presented one side of a controversial issue.
could then exercise its “good faith, reasonable judgment” to refuse to
devote any time to the other. Yet that appears to be the Commission’s
holding today.

What the majority in this case seems to forget is that the fairness
doctrine was not designed for the benefit of the licensee, or even for
the henefit of the party who claims the right to respond. It is for the
benefit. of the viewing or listening public, and represents the obligation
of the licensee, the public trustee of the airwaves, to inform that public
as to the various viewpoints that may exist on controversial issues.

39 F.C.C. 24 ‘
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This obligation is especially important when the viewpoint is one being
directly advocated by the licensee itself.

When the whole question of editorializing by broadcast licensees
was considered by this Commission in 1947, it was, in part, “to deter-
mine whether the expression of editorial opinions by broadcast station
licensees on matters of public interest and controversy is consistent
with their obligation to operate their stations in the public interest.”
The answer was yes, editorializing was consistent—but only so long
as the licensee could ensure that opposing viewpoints were sufficiently
represented to prevent an “overemphasis on the side of any particular
controversy which the licensee chooses to espouse.” Report on Edito-
rializing by Broadcast Licensees, 13 FCC 1246 (1949). Thus, at a very
early juncture, the Commission recognized the thin line it would have
to walk between allowing a licensee to propagandize freely—with the
incredible powers of the broadcast media—and stifling a licensee’s
First Amendment rights to freedom of expression. It sought a rather
delicate balance between these conflicting factors, and the fairness
doctrine was the result.

For the fairness doctrine to operate to protect the public interest,
there must be some indication that the licensee has actually presented
some aspect of each side of a controversial issue. Merely solicitin
replies to on-air editorials cannot be a major factor in a station’s ¢
faith effort” to comply with the fairness doctrine, whether CBS soﬁcits
from 500 or even 5000 persons or groups.

This Commission often plays numbers games over fairness issues,
in which it attempts to decide such questions as whether six and one-
half minutes of news coverage might sufficiently balance some 15 one
minute spots. But one game that has not been played until now has
been the determination that a licensee has made a sufficient “effort”
at fairness on the basis of the weight of its “extra-broadcast” activities,
when the time presented on the air has been zero.

I do not claim that CBS had an absolute obligation to air the partic-
ular views expressed by Mr. Slaten. It did, however, have an absolute
obligation to inform the public of views on “the California judiciary”
counter to its own by one means or another. Since there is not one scrap
of evidence that CBS ever did so on its own, and Mr. Slaten did request
time to reply to its editorial, I believe, in this instance, he should have
been given that time. A contrary result would make a mockery of the
fairness doctrine.

I dissent.

39 F.C.C. 2d
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WasHingTON, D.C. 20554

In Re Complaint by
Los ANGELES CHAPTER OF THE NATIONAL ORr-
GANIZATION FOR WOMEN—LoOs ANGELES,
CALIF.
Concerning Fairness Doctrine Re Sta-
tion KN

JaNvary 17, 1973.

Ms. Georoia FRANKLIN,

Los Angeles Chapter, N.O.W.,
8864 West Pico Boulevard,
Los Angeles, Calif.

Drar Ms. FrankLin : This is in response to your complaint filed on
behalf of the Los Angeles Chapter of the National Organization for
Women, stating that Station KNX has refused to comply with the
fairness doctrine. Your letter, referring to a broadcast of December 22.
1971, did not reach the Commission until July 31, 1972. Because the
staff was for many months swamped with complaints and inquiries
related to the 1972 primaries, conventions and general elections, which
would have become moot unless they were resolved at once, it was
necessary to postpone consideration of many other complaints, and we
are only now able to respond to some whicK we normally would have
dealt with much earlier.

You state that KNX broadcast a program titled “Spectrum” on
December 22, 1971 in which commentator Jeffrey St. John stated that
the Women’s Liberation movement “is largel?' a lie and a hoax,” that
its advocates present “dogmatic sloganeering” for their evidence, “and
that Women’s Liberation is a smokescreen for the advancement of
Socialist-populist-political ideas.” ,

You enclose copies of correspondence with Messrs. Ackerman and
Nicholaw of CBS, the licensee of KNX, in which they state in sub-
stance that CBS has provided fair coverage on the subject of Women’s
Liberation, both in the “Spectrum” series and other broadcasts, in-
cluding news programs. As examples of specific programs in which
contrasting views were presented, Mr. Ackerman cites broadcasts on
October 2, 1971 and January 4, 1972, by Shana Alexander and com-
mentaries by Nicholas von Hoffman.

The fairness doctrine requires a station which presents one side of a
controversial issue of public importance to afford reasonable oppor-
tunity for the presentation of contrasting views in its overall pro-
gramming, which, of course, includes statements or actions reported
on news programs. No particular person or group is entitled to appear
on the station, since it 1s the right of the public to be informed which

39 F.C.C. 2d
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the fairness doctrine is designed to assure, rather than the right of any
individual to broadcast his views. It is the responsibility of the broad-
cast licensee to determine whether a controversial issue of public im-
portance has been presented and, if so, how best to present contrasting
views on the issue. The Commission will review complaints to de-
termine whether the licensee has acted reasonably and in good faith.
Where complaint is made to the Commission, the Commission expects
a complainant to submit specific information including, inter alia,
reasonable grounds for the claim that the station or network broadcast
only one side of the issue in its overall programming.

In the present case you have not provided grounds for concluding,
in light of the CBS responses, that KNX has failed to afford reason-
able opportunity for presentation of views in contrast to those ex-
preses by Mr. St. John. Accordingly, no further action by the Com-
mission appears warranted at this time.

Staff action is taken here under delegated authority. Application
for review by the full Commission may be requested within 30 days
by writing the Secretary, Federal Communications Commission,
Washington, D.C. 20554, stating the factors warranting consideration.
Copies must be sent to the parties to the complaint. See Code of Fed-
eral Regulations, Volume 47, Section 1.115.

Sincerely yours,
WiLiam B. Ray, Chief,
Complaints and Compliance Division
for Chief, Broadcast Bureau.

39 F.C.C. 2d
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
‘WasHINGTON, D.C. 20554

In Re Complaint by

A%:URAGY IN Mep1a, INc, WASHINGTON,
.C.
Concerning Fairness Doctrine Re NBC

JaNvary 19, 1973.

Accuracy 1N Mebia, Inc.
501 13th Street NW.,
Suite 1012,

Washington, D.C.

Attention: Mr. Abraham H. Kalish, Executive Secretary.

GENTLEMEN : This will refer to your letter of complaint, dated
August 21,1972, concerning an NBC gocumentary srogram on the nar-
cotics traftic in Southeast Asia which was presented on July 28 as part
of the network’s CHRONOLOG series.

You state that the documentary in question presented three contro-
versial issues of public importance: (1) whether this country’s South-
east Asian allies—Thailand, Laos, and Vietnam—are important
sources of illegal heroin on the U.S. market; (2) charges that U.S.
Government agencies have been involved in assisting those trafficking
in narcotics in Southeast Asia and that the U.S. Government has not
been aggressive in fighting such traffic for fear of hindering the war
effort; and (3) charges that the governments of Thailand, Vietnam,
and Laos are not fuﬁy cooperating in combating the narcotics traffic,
charges which have led to legislative proposals to terminate foreign
aid to those countries. You allege that “all these issues were deliber-
ately treated in a manner that was intended to lead the viewer to the
conclusion that America’s allies were important sources of heroin for
the American market, that the governments of Thailand, Laos, and
Vietnam were not cooperating adequately in putting down the traffic
and that U.S. agencies were themselves involved in supporting the
traffic.” You have further concluded that the program “fails to meet
the Fairness Doctrine requirement that the licensee provide a balanced
presentation of all sides in programming that deals with controversial
1ssues of public importance.”

You cite the following as indicating that NBC, in its news pro-
gramming, has avoided presenting evidence which would lead to con-
trary conclusions concerning the issues in question: that NBC News
failed to cover the Thai Government's destruction of 26 tons of opium
on March 7, 1972 and later referred to such destruction in its docu-
mentary as a “well-publicized extravaganza”; that while NBC News
did not cover General Lewis W. Walt's Congressional testimony of
August 14, 1972, praising the anti-narcotics efforts of the Thai Govern-
ment, the NBC program TODAY on that date featured a 5-minute
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interview with author Alfred McCoy, who discussed his thesis that
Southeast Asia has become a main source of illegal heroin bound for
the U.S. and that both U.S. and Asian government officials are impli-
cated in such traffic and hence are not taking steps necessary to halt
it; that the documentary quoted a “professional estimate” that one-
third of the illegal heroin in the United States is from Southeast Asia,
ignoring other estimates which are much lower and which cite Turkey
as the source of 80 per cent of the U.S. supply; that the documentary
ignored a comparison which would have shown that Turkey, not
Southeast Asia, has been the primary source of illegal narcotics and
that the Thai, Laotian and South Vietnamese Governments have all
moved more rapidly than Turkey in taking steps to curb the traflic;
that while the documentary discussed charges that the CIA and U.S.
military forces were invo{ved in the narcotics traffic, no denial of
such charges was presented; that while the documentary discussed
charges that the U.S. government has deliberately ignored the nar-
cotics problem in Southeast Asia to avoid any deleterious effect on
the war effort, no official refutation of such charges was presented ;
and that while the documentary presented the views of three Con-

ressmen advocating the termination of aid to Thailand because of
1ts alleged failure to deal with the illegal narcotics traffic, no opposing
views were presented.

You also state that the documentary presented a one-sided and mis-
leading impression that the Communist governments of mainland
China and North Vietnam have cracked down on narcotics traffic,
making no mention of charges to the contrary. :

You request that the Commission investigate the CHRONOLOG
documentary and order NBC-owned stations and affiliates to offset
the one-sided presentation of the program with appropriate contrast-
mg views.

WVhere complaint is made to the Commission under the fairness
doctrine, the Commission expects a complainant to submit specific
information indicating, inter alia, the specific issue or issues of a con-
troversial nature of public importance presented by the station or
network ; the basis for the claim that the issue or issues were contro-
versial issues of public importance, either nationally or in the station’s
local arca at the time of the broadcast; the basis for the claim that
the station or network broadcast only one side of the issue or issucs
in its overall programming, and whether the station or network has
afforded, or has expressed an intention to afford, reasonable oppor-
tunity for the presentation of contrasting viewpoints on that issue
or issues. The Commission also requires that a complainant first bring
his fairness complaint to the attention of the station or network
involved before seeking this agency’s review.

In this connection the Commission notes that your letter to NBC con-
cerning CHRONOLOG was not cast in terms of the fairness doctrine:
in fact, it made no mention of the fairness doctrine and was almost
exclusively concerned with the accuracy of the material presented and
the ommission of facts which you believed should have been included.
Thus, the letter appears to have been primarily a complaint on matters
of news judgment and propriety of certain comments. The Commission
has made clear that *“As a public trustee, the broadcaster must scrupu-
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lously eschew intentional and deliberate falsification (slanting or rig-
ging) of the news.” However, as you know, the Commission has stated
many times that it will not substitute its editorial or news judgment for
that of a licensee ; that it is “not the national arbiter of the ‘truth’ of a
news event” and that “It cannot properly investigate or determine
whether an account or analysis of a news commentator is ‘biased’ or
‘true.” ” The Commission will make investigation of such charges only
where it has received extrinsic evidence of deliberate rigging or slant-
ing. See enclosed copy of Letter to Mrs. J. R. Paul.

Thus, the Commission cannot intervene in this case on the basis of
your allegations that the documentary program was in part inaccurate
or omitted certain facts which should have been included, or that the
commentator drew unjustified conclusions.

Turning now to your letter to the Commission which is based upon
the fairness doctrine, we note that although you state that NBC pre-
sented only one side of three controversial issues of public importance
during the CHRONOLOG broadcast in question, you have not claimed
that in its overall programming (which includes newscasts, interviews,
round tables, debates and speeches) NBC has presented only one side
of these issues. As you know, the fairness doctrine does not require a
licensee to present contrasting views on a controversial issue in a single
program or series of programs. What is required is that the station or
network take affirmative steps to afford a reasonable opportunity for
presentation of contrasting viewpoints on such issues in its overall
programming. Moreover, the complainant is expected to “state the basis
for the claim that the station has presented only one side of the ques-
tion.” See Part I of the Commission’s Public Notice of July 1, 1964
titled “Applicability of the Fairness Doctrine in the Handling of Con-
troversial Issues of Public Importance.”

Accordingly, it appears that on the basis of the information which
you have submitted to the Commission, no further action on your com-
plaint is at this time warranted.

The Commission regrets the delay in answering your letter. How-
ever, due to staff limitations and the increased workload of the Com-
mission, particularly during the 1972 election campaigns, this response
could not be prepared and forwarded until the present time.

Staff action is taken here under delegated authority. Application
for review by the full Commission may be requested within 30 days

by writing the Secretary, Federal Communications Commission, Wash-
ington, D.C. 20554, stating the factors warranting consideration.
Copies must be sent to the parties to the complaint. See Code of Federal
Regulations, Volume 47, Section 1.115.
Sincerely yours,
WirLiam B. Ray, Chief,
Complaints and Compliance Division
for Chief, Broadcast Bureau.

S8 F.CC 24
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WasuiNgTON, D.C. 20554

In Re Complaint by
ANI'II:LHONY R. MarTIN-TricoNA, CHAMPAIGN,
Concerning Fairness Doctrine Re Station

WLS, Chicago, Ill.

JANUARY 22, 1973.
Mr. ANTHONY R. MARTIN-TRIGONA,

Box 2058, Station A,
Champaign, [1l.

Dear MR. MARTIN-TRIGONA : This will refer to your letter of com-
plaint, dated April 15,1972, regarding two particular editorials broad-
cast by Standard Broadcast Station WLS, Chicago, Illinois. You state
that the editorials in question “involved airline hijacking news treat-
ment, and drugs” and that your written request for time to air “rebut-
tals” to these editorials was refused by the station for the stated rea-
son that neither editorial dealt with a controversial issue. You also state
that the editorial concerning news coverage of airline hijacking “flatly
stated that a licensee policy of news censorship and management con-
trol of the news department had been implemented (by ) to con-

trol news.” You object to this “stunning policy of censorship.” You
further state:

. . . last year the Commission ruled favorably on a complaint I filed against
the station. Since then, there has been a change in management at the station
and I believe the new management is trying to harass me for having embarrassed
the station and exposed news fraud. Under these circumstances the actions of
the new managers is shocking and illegal and constitutes improper intimidation

of a listener and consumer advocate.

You ask the Commission to review these matters under the fairness
doctrine and to take appropriate action. .

Where complaint 1s made to the Commission under the fairness
doctrine, the Commission expects a complainant to submit sEeclﬁc_ in-
formation in support of his general allegation that a station has failed
to comply with fairness. In addition to the particulars which you have
furnished the Commission, the following specific information is re-
quired before any action may be taken: (1) the specific issue or 1ssues
of a controversial nature of public importance presented by the station

(ypu generally state that the editorials in question concerned “airline

jacking news treatment, and drugs”; however, a more detailed and
specific statement is needed to sufficiently identify the particular issue
or issues which were presented and to which you refer) ; (2) the date
and time when the editorials in question were broadcast; (3) the
reasonable grounds for your claim that the issue or 1ssues were con-

troversial issues of public importance, either nationally or in the
39 F.C.C. 24
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station’s local area at the time of the broadcasts (as in (1) above,
a more specific statement is needed to clarify the particular subject
and substance of your complaint) ; (4) the basis for your claim that
the station has broadcast only one side of the identified issue or issues
in its overall programming (an accurate summary of the particular
view or views broadcast and presented by the station should be in-
cluded) ; and (5) copies of your correspondence with the station or
its licensee indicating the specific reasons for its refusal to comply
with your request. Absent such detailed and specific evidence of failure
to comply with the requirements of the fairness doctrine, it would be
unreasonable to require licensees to disprove vague and general allega-
tions such as those set forth in your instant letter. See A%len C. Phelps,
21 F.C.C. 2d 12 (1969). If, after communicating with the licensee
regarding the above particulars of your complaint, you are not satis-
fied that it has fulfilled its obligations and the Commission is so
advised in pertinent, factual detail, as set forth above, it will in appro-
priate cases request a statement from the licensee and provide the
complainant with an opportunity to comment on the licensee’s state-
ment if the complainant so desires. Thereafter, on the basis of all
available information, the Commission will attempt to determine
whether the licensee’s actions under the circumstances violated any
rule or policy of the Commission.

Tt should be noted in this regard that although the fairness doctrine
requires broadcast licensees to afford a reasonable opportunity for
the presentation of contrasting views upon presenting one side of a
controversial issue of public importance, it 1s the responsibility and
within the discretion of the licensee to determine whether a contro-
versial issue of public importance has been presented and, if so, how
best to present contrasting views on that issue. The Commission will
review fairness complaints only to ascertain whether the licensee can
be said to have acted reasonably and in good faith in making such
determinations.

With regard to your objection to the licensee’s alleged policy of
management control of the news broadcast by its station, 1t cannot
be determined from the facts which you have submitted whether such
licensee procedure is violative of any Commission rule or policy. You
fail to state with sufficient particularity the specific licensee policy
to which you refer and the basis or grounds for your allegation that
such policy constitutes unlawful “censorship”. Absent a more detailed
statement of such particulars, no Commission action can be taken at
this time. It shou]dp be noted, however, that as a general rule the Com-
mission does “not sit to review the broadcaster’s news judgment, the

uality of his news and public affairs reporting, or his taste.” /n re
Yomplaints concerning Network Coverage of the Democratic National
Convention, 16 F.C.C.2d 650, 654 (1969).

Your letter also fails to state any pertinent or relevant facts in
support of your allegation that the management of WLS has been
“trying to harass” you “for having embarrassed the station” in a
matter previously before the Commission. It should be noted here that
the station’s refusal of your request for time to air “rebuttals” to its
editorials does not in and of itself evidence any improper licensee con-
duct for the Commission has consistently ruled that the fairness

39 F.C.C. 2d
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doctrine does not entitle any particular person or iroup to appear on
a station as a matter of right. It is the right of the public to be in-
formed which the fairness doctrine is designed to assure rather than
the right of an individual to broadcast his own particular views.

Staff action is taken here under delegated authority. Application for
review by the full Commission may be requested within 30 days by
writing the Secretary, Federal Communications Commission, Wash-
ington, D.C. 20554, stating the factors warranting consideration.
Copies must be sent to the parties to the complaint. See Code of Fed-
eral Regulations, Volume 47, Section 1.115.

The delay in forwarding this response, due to staff limitations and
the Commission’s increasing workload, is regretted.

Sincerely yours,
WiLLiam B. Ray, Chief,
Complaints and Compliance Division
for Chief, Broadcast Bureau.

39 F.CC. 2d
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WasHiNgTON, D.C. 20554

In Re Complaint by
Doxatp C. SkoNE-PaLmer, Tusunea, CavLrr.
Concerning Fairness Doctrine Re CBS
Television Network

JANUARY 23, 1973.

Mr. Donarp C. SKONE-PALMER,
7147 Apperson Street,
Tujunga, Calif.

DEar MR. SkonNE-PaLmer: This is in reply to your letters of Novem-
léer S28 and December 10 and 28, 1972 concerning a complaint against

BS.

You state that the program called “Sixty Minutes” broadcast on the
CBS television network at 6:00 p.m. on November 26, 1972, was
“slanted, unfair, highly biased and impossible of proof”; and that the
CBS reporters Morley Safer and Mike Wallace, for that segment of
Sixty Minutes dealing with our involvement in Vietnam, referred to
such involvement as “futile” and “immoral”. You further state that
you “wrote to CBS demanding some time to set the record straight
and their answer was to excerpt some of my letter (s) in their next pro-
grams”; and that you subsequently wrote to CBS stating that the
egcerp,i,;mg “was not enough and again demanded time to present your
views.

The selection and presentation of specific program material are re-
sponsibilities of the station licensee, and under the provisions of Sec-
tion 326 of the Communicatons Act the Commission is specifically
prohibited from censoring broadcast material.

However, if a station presents one side of a controversial issue of
public importance, it is required to afford reasonable opportunity for
the presentation of contrasting views. This policy, known as the fair-
ness doctrine, does not require that “equal time” be afforded for each
side, as would be the case if a political candidate appeared on the air
during his campaign. Instead, the broadcast licensee has an affirmative
duty to encourage and implement the broadcast of contrasting views in
its overall programming which, of course, includes statements or actions
reported on news programs. Thus, both sides need not be given in a
single broadcast or series of broadcasts and no particular person or
group is entitled to ap;ﬁear on the station, since it is the right of the
public to be informed which the fairness doctrine is designed to assure,
rather than the right of any individual to broadcast his views. It is the
responsibility of the broadcast licensee to determine whether a con-
troversial issue of public importance has been presented and, if so, how

39 F.CC. 2d
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best to present contrasting views on the issue. The Commission will re-
view complaints to determine whether the licensee can be said to have
acted reasonably and in good faith. For gmr further information, we
are enclosing a cogy of the Commission’s Public Notice of July 1,1964
entitled “Applicability of the Fairness Doctrine in the Handling of
Controversial Issues of Public Importance.”

Neither the Communications Act nor the Commission’s Rules require
the separation of interpretive comment from news, and the individual
broadcast licensee is not required to label programs which int,ergret
the news or contain expressions of opinion. Legislation designed to

uire broadcasters to identify the nature and source of the responsi-
bility for editorial and interpretive comments has been considered by
both Houses of Congress in the past, but none has been enacted.

Before the Commission can take appropriate action with respect to
fairness doctrine complaints it must receive specific information setting
forth reasonable grounds for the complamnant’s conclusion that a
licensee in its overall programming has not attempted to present oppos-
ing views on controversial issues of public importance. Allen C. Phelps,
21 FCC 12, 13 (1969).

You have not provided any grounds for concluding that CBS in its
overall programming has failed to afford reasonable opportunity for
the presentation of views in contrast to those on the program in
question.

Staff action is taken here under delegated authority. Application for
review by the full Commission may be requested within 30 days by
writing the Secretary, Federal Communications Commission, Wash-
ington, D.C. 20554, stating the factors warranting consideration.
Copies must be sent to the parties to the complaint. See Code of Fed-
eral Regulations, Volume 47, Section 1.115.

incerely yours,
WiiLiam B. Ray, Chief,
Complaints and Compliance Division
for Chief, Broadcast Bureau.

39 F.C.C. 2d
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WasHaineToN, D.C. 20554

In Re Complaint by
T.S. CoarrtioN For Lire, ExporT, Pa.
Concerning Fairness Doctrine Re Station
WBZ-TV, Boston, Mass.

JaNvary 17, 1973.

Ms. Ranpy ENGEL,
U.S. Coalition for Life,
165 Hills Church Road,
Export, Pa.

DeAr Ms. Excew: This is in response to your letter with enclosures
dated July 27, 1972, stating that Station WBZ-TV, Boston, broadcast a
program on February 19, 1972 featuring a spokesman for an organiza-
tion called Zero Population Growth, Inc., who advocated limitin
births to two children or less and the need for birth limitation, anc
stressed “the crisis of overpopulation.” You state that the questions of
population and population explosion are issues of national importance
as evidenced by the appointment of a Presidential Commission on
Population Growth and the American Future, among other things.
You state that you have received no answer to your request to the
licensee of the station for an opportunity to present an opposing view-
point on population.

Please excuse our delay in answering your letter. It came during
the months when our limited staff was swamped with complaints and
inquiries relating to the conventions, primary elections and the gen-
eral election, which required immediate resolution lest they become
moot. Thus, we were forced to defer consideration of many other com-
plaints and are only now attempting to deal with them.

Although your complaint does not state specifically that it is based
on the fairness doctrine, it is apparently so based, and will be con-
sidered in that light.

The fairness doctrine requires a broadcast licensee who presents one
side of a controversial issue of public importance to afford reasonable
opportunity for presentation of contrasting views. Contrasting views
need not be presented on the same program or series of programs, pro-
vided that the licensee attempts to do so in its overall programming,
which may include news programs, interviews, round table discus-
sions, debates, speeches, etc. Nor does the fairness doctrine require the
licensee to present any particular person or group as spokesman for
a viewpoint, since the goal of Congress and the Commission is that
the public be informed, rather than that any particular individual be
afforded access to the air. The Commission’s role is not to make such
judgments, which are the responsibility of the licensee in this area,
but only to determine whether the licensee has acted in good faith and

39 F.C.C. 2d
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with reasonable judgment. The Commission’s interpretation of the
fairness doctrine and illustrative rulings are set forth in its Public
Notice of July 1,1964, a copy of which isenclosed.

You will note that in column 3 of the first page of printed text, the
Notice states what information the Commission expects a complainant
to furnish. Such information includes the basis for the complainant’s
belief that in its overall programming the licensee has not afforded
reasonable opportunity for presentation of views in contrast to those
which occasioned the complaint.

Since you have furnished no grounds for a conclusion that
WBZ-TV has not in its overall programming presented views in con-
trast to those which you state were broadcast on February 19, 1972,
no further Commission action appears to be warranted at this time.

Staff action is taken here under dele%:;ted authority. Application for
review by the full Commission may be requested within 30 days by
writing the Secretary, Federal Communications Commission, \k;ash-
ington, D.C. 20554, stating the factors warranting consideration.
Copies must be sent to the parties to the complaint. See Code of Fed-
era Regplations, Volume 47, Section 1.115.

i

ncerely yours,
WiLiam B. Ray, Chief,
Complaints and Compliance Division
for Chief, Broadcast Bureau.

39 F.C.C. 2d
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F.C.C.73-19
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasuiNeTON, D.C. 20554

In Re Application of
Kennrra A. Casey, TrapiNe A8 FRANEKLIN
BroancasTing Co., RUSSELLVILLE, AvLA. File No. BP-18225
Requests 1500 kHz, 1 kW, DA, Day
For Construction Permit

MeMorANDUM OPINION AND ORDER
(Adopted January 4, 1973; Released January 10, 1973)

By t™ie ComMmissioN: CoMMISSIONER JOHNSON CONCURRING IN THE
RESULT.

1. The Commission has before it for consideration (i) the above-
captioned application for a construction permit; (ii) a petition to deny
filed by Franklin Broadcasting, Inc., Yicensee of station WWWR,
I})ussel ville, Alabama; and (iii) pleadings in opposition and reply
thereto.!

2. The petitioner bases its claim of standing as a party in interest
on the allegation that the proposed operation would be located within
its service area and compete with it for listeners and advertising
revenue. The Commission finds that the petitioner has standing as a
party in interest within the meaning of section 309(d) (1) of the Com-
munications Act of 1934, as amended, and section 1.580(i) of the Com-
mission rules. Federal Communications Commission v. Sanders
Brothers Radio Station, 309 U.S. 470,9 RR 2008 (1940).

3. The petitioner contends that the applicant has demonstrated such
negligence, carelessness, or disregard of the Commission’s processes
that it is questionable whether he can be relied upon to fulfill his
responsibilities as a licensee. Specifically, it states that the applicant
violated the Commission’s publication requirements by publishing a
local notice of the filing of his application approximately six months
after the agplication was tendered for filing and not within the time
provided,? by notifying the Commission more than 20 days after the
statement was due that he had published the notice,® and by failing
to have available for public inspection a copy of the application at the
location he specified in the notice. In addition, the petitioner argues

1 The nrplicant's opposition to the petition to deny was not filed timely in accordance
with sectlon 1.45(a) of the Commission rules, but it has been treated and considered
on the merits because it contains facts which we think are necessary to enable us to reach
a decision in this matter.

2 Section 1.580(c) of the rules provides that notice shall be published within a three-
week period immediately following the tendering for ﬂllni of an application, or, if there
18 no daily newspaper published in the community, within the four-week period immediately
following the tendering for ﬂllng of the agrucatlon.

3 Section 1.580(h) provides that within seven days of the last day of publication of
the notice required by 1.580(c), the applicant shall file a statement with the Commission
setting forth the dates and speclﬁcs of publication.

39 F.CC. 24
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that Casey failed to reveal, in his power increase application for station
WKACGC, Athens, Alabama, the extent of his broadcast interests by not
reporting that he had pending an application for Russellville. In light
of these actions, the petitioner requests an inquiry into the character
qualifications of the aﬁplicant.

4. In opposition to the petitioner, the applicant submitted an affidavit
to the effect that he has never filed with the Commission any state-
ment in which he knowingly made any misrepresentations of fact or
omissions or atbemdgts to conceal any fact or mislead the Commission.
He attributes the delay in publishing a local notice to the fact that he
waited for his attorney to give him the exact wording for the notice
and that he received the information in December and had the notice
published at that time. He states that the notice itself complied with
the statutory requirements, and he asks the Commission, due to the
above circumstances, to waive the timeliness provisions of its local
notice requirement and to accept his publication as complying with the

uirements. With respect to his failing to have a copy available for
public insgesction, the applicant claims that his attorney failed to
carry out his instructions, and that once the applicant became aware
of his attorney’s inaction, he had a public copy made available.* In
addition, he argues that despite the untimeliness of the local notice and
tardiness in having a co&y available for public inspection, a petition to
deny was timely filed, thereby demonstrating that the petitioner was
not prejudiced by the applicant’s failure to comply strictly with the
publication requirements. Moreover, Casey claims that there is no
allegation that ang other person was prejudiced because of the minor
deficiencies cited by the petitioner. Finally, the agg}}cznt states that
he made an honest mistake in failing to state, in the C application
to increase power, that he had filed an apﬁ»lication for a standard broad-
cast facility for Russellville, but that the t of his agplications to
increase power and renew the license of C shows that he has the
requisite character qualifications to be a licensee.

5. In a supplementary pleading, the petitioner claims that the appli-
cant’s character qualifications are questioned further by his business
relationship with station WMSL, Decatur, Alabama. It contends that
Casey, in response to a Commission inquiry in 1963, stated that he
would sever his connections with WMSL in the event that his applica-
tion for a station in Athens, Alabama, were granted. The petitioner
argues that the applicant has remained chief en%'.neer of WMSL and
has not revealed this interest in his application. It states that a trade
publication records that Mr. Casey is the chief engineer of WMSL,
that a WMSL receptionist stated that Casey was the chief engineer,
and that the applicant in its responsive pleading stated that he was
employed at WMSL (AM, TV), Huntsville and Decatur, Alabama.

6. In response, the a Elica.nt states that in 1963, he resigned as
chief engineer of WMSL(AM), in accordance with his intention
exp earlier in a letter to the Commission, but that he has re-
mained chief engineer of WMSL(TV). He contends that he had been
called upon to examine the equipment of WMSL(AM) not more than
10 to 15 times a year, and he £d it voluntarily, without contractual

¢ After these episodes, the applicant retained new legal counsel.

89 F.0.C. 2d
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obligation or remuneration. He claims that the very minor amount of
work that he did for WMSL(AM) was in no way inconsistent with
his letter to the Commission, and that it did not involve any conflict
between the operation of WMSL(AM) and WKAC. In addition, the
applicant states that he was not involved with the programming pol-
icies or financial management of WMSL(AM), and he submi an
affidavit stating that since the recent change in ownership of WMSL
(AM), he has not performed and does not intend to perform any engi-
neering services for the new licensee.

7. The applicant was admittedly late in complying with the publica-
tion requirements of our rules, in making a copy of his application
available for public inspection, and in notifying the Commission that
he had given local public notice. He has long since complied with these
various requirements and, in view of his explanation for his initial
failures and the fact that apparently no one was prejudiced by the
late compliance, we will waive the strict time provisions of the rules.
as rex}uested by the applicant.

8. It is evident from the pleadings that the applicant carried out
his 1963 commitment to the Commission to resign as chief engineer of
WMSL(AM). He did, however, perform occasional engineering serv-
ices for WMSL(AM) from 1963-1971, but received no compensation
for these services and retained no managerial role with the station. Fur-
thermore, there is no indication that the continuing relationship with
WMSL involved any conflict of interest with his ownership of WKAC.
Athens, Alabama, or violated any Commission policy or rule, and,
accordingly, the applicant’s performance of services for WMSL (AM)
from 1963 to 1971 does not raise a question concerning his qualifica-
tions to be a licensee of the Commission.

9. In two separate charges, the petitioner claims that the applicant
has been careless in complying with Commission processes and has
violated section 1.85 of the rules. It states that the applicant, in 1968,
submitted an application to increase power for WKAC but failed to
state that he hacf pending an application for Russellville, and that the
applicant, contrary to section 1.65, failed to amend the Russellville
proposal to report the filing and subsequent Commission approval of
an application for the assignment of WKAC from Kennith A. Casey,
tr/as Limestone Broadcasting Company to Limestone Broadcasting
Company, Inc. In response, the applicant contends that, in preparing
the WK AC power increase application, he made an honest mistake in
failing to report the Russellville application: and that he did not
violate section 1.65 since the Commission was aware of both the assign-
ment application and the Russellville application because the assign-
ment application contained an exhibit advising the Commission of
the pendency of the Russellville application.

10. The applicant’s failure to report. in his WKAC power increase
application, that he had pending his Russellville application was a
violation of section 1.514 of the rules, which requires an applicant
to royide all the information called for in a particular application,
including other broadcast interests and applications pending before
the Commission. However, we will accept the applicant’s explanation
that he made an honest mistake in failing to disclose his Russellville
application and will not question his qualifications on the basis of
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this single omission. With respect to the allegations regarding the

applicant’s WKAC assignment application, it is clear that the require-

ments of section 1.65 are not met by filing information in an applica-

tion other than the instant application. In this instance, however, the

assignment of WKAC from Casey as an individual to a corporation

in which Casey is the 98 percent owner cannot be considered a substan- .
tial and significant change in information so as to come within the

purview of section 1.65 of the rules. Accordingly, the applicant’s fail-

ure to disclose the filing of his pro forma assignment application is

not a violation of the Commission’s rules.

11. The petitioner argues also that a financial issue be designated
against the applicant because the costs of construction and operation
are unreasonably low, and the bank loan has expired by its own terms.
It states that the applicant has carelessly prepared and filed a number
of balance sheets that raise a question as to the judgment, if not the
intentions, of the applicant. It states that the original balance sheet
did not categorize current and long-term liabilities; that an amended
balance sheet credited the applicant with assets of its existing facility,
WKAC, without showing &e station’s current liabilities; that the
balance sheet indicates that the applicant is relying on contingent
operating revenues from WKAC, but it does not state the station’s
operating expenses. In response to the g&titioner, the applicant has
submi a number of financial amendments to bolster his initial
financial showing. Defects and insufficiencies in the original financial
information have been cured. The applicant’s data may not have been
totally complete and accurate, but no intent to deceive nor evidence
of carelessness sufficient to warrant designation for hearing has been
shown. A petitioner does not alone possess the right to file supplemental
data, responsive and reply pleadings to support his position, and here
the applicant, by preparing additional data, has demonstrated his
financial ability. An updated balance sheet showing the individual
assets, first-year current and long-term liabilities of Casey was sub-
mitted, together with a recent bank loan commitment letter, describing
in detail the terms of the proposed loan. Examination of the data
indicates that $54,075 will Ee needed to meet first-year construction
and operation costs, consisting of equipment lease payments of $5,600,
for equipment whose total cost over a period of years will be $17,320;
loan payments with interest, $7,175; miscellaneous costs, including
land clearance, $1,500 ; and first-year working capital, $39,800. To meet
these requirements, the aplplica.nt plans to rely on available cash,
$37,500, and a $35,000 bank loan for a total of $72,500. Since the appli-
cant has suhstantiated his ability to meet his financial obligations, he
is financially qualified.

12, Finally, the petitioner contends that the applicant’s transmitter
site is unsuitable and that he fails to meet the requirements set forth
in the Primer on the Ascertainment of Community Problems by
Broadcast Applicants, 27 FCC 2d 650, 21 RR 2d 1507 (1971). Specifi-
cally, it states that a personal inspection of the transmitter site shows
that a building is not available, the land is unsuitable due to the

resence of cedar and scrub trees, and the ground is predominately

imestone and, therefore, unfit for a ground system. Tﬁe community
surveys, the petitioner asserts, are defective because the people con-
39 F.CC. 2d
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tacted are not identified sufficiently, the suggestions are not listed, and
the proposed programs are not related to the suggestions. The appli-
cant, however, subsequently submitted new photographs of the trans-
mitter site which show the area would serve adequately as a site, and
he filed additional programming data which comply with Commission
criteria. The applicant listed the suggestions received and the names of
the more than 100 people contacted and formulated proposed broadcast
services responsive to those needs. Petitioner has not pursued its
challenge to these aspects of the application, as amended.

13. The failure of the applicant to observe the Commission’s pro-
cedural requirements is, indeed, disturbing, and has given us occasion
to examine the application with uncommon care. The substantive
infirmities of the application have been cured by amendment, but there
is no way the applicant can, at this point, purge the record of the pro-
cedural failures. The applicant’s procedural lapses cannot be condoned
or ignored, but, in the particular circumstances of this case, they do not
raise in our minds a significant question of the applicant’s fitness to be
a licensee. We passed favorably upon the question of his fitness when
with this record before us, we granted his application for renewal o
the license of station WKAC. We must, therefore, weigh the ap-
plicant’s lapses against the public interest inherent in authorization
of a new broadcast service to more than 50,000 persons in an area which
only one radio station is now licensed to serve; the scales weigh
heavily in favor of a grant. The applicant and the })eople he proposes
to serve have already incurred the })enalty of a four-year delay in
action on the application because of the applicant’s failure to meet
deadlines and to place his application in a grantable posture. With
the application now in a grantable posture, we cannot find justification
for a refusal to grant the ap]glicatlon solely on the basis of past pro-
cedural failures which, unlike substantive matters, cannot be cured
by amendment. There are no unresolved questions of fact; the sole
question is whether the applicant’s procedural failures were so serious
as to raise a substantial question as to his fitness to be a licensee. We
have determined, in the exercise of our judgment, that they do not.
We find, therefore, that the petitioner has raised no unresolved sub-
stantial or material questions of fact; that the applicant is fully quali-
fied to construct, own and operate the proposed new station; and that
a grant of the application would serve the public interest, convenience
and necessity.

14. Accordingly, IT IS ORDERED, That sections 1.45(a), 1.526,
1.580(c), and 1.580(h) of the Commission’s ruless ARE WATIVED,
the petition to deny filed herein by Franklin Broadcasting, Inc., as
supplemented. IS DENTED, and the application of Kennith A. Casey,
tr/as Franklin Broadcasting Company, IS GRANTED, in accord-
ance with specifications to be issued.

FepErAL CoMMUNICATIONS COMMISSION,
Bex F. WarLe, Secretary.
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F.C.C. 73-55
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasmiNgTON, D.C. 20054

In the Matter of
Leox P. GorMAN, JR., Rmcmd VER ASSIGNOR
an
Du~epin Broancasrineg Co., AssIGNEE BAL-7538
For Assignment of License of Station
WCWR-AM, Dunedin, Fla.

Mr. Eviis J. ParkEr, ITI, Esq.
“M ount Pleasant” B2 2158,
Upper Marlboro, Md.

Drar M. Parker: This refers to the petition to deny filed May 17,
1972 on behalf of James Brown ufidmst the application to assign the
license for radio Station WCWR-AM, Dunedin, Florida from Leon P.
Gorman, Jr., Receiver, to Dunedin Broadcasting Co. (BAL-7538).
The subject application was accepted for filing by the Commission on
March 16, 1972, and our Rules provide for the filing of petitions to
deny within thirty days after the application had been accepted for
filing by the Commission. Since Mr. Brown’s petition was filed more
than 30 days after issuance of the public notice of the acceptance for
filing of the WCWR application, we are treating the document as an
informal objection to the application. (See Sections 1.580(i) and 1.587
of the Commission’s Rules)

Essentially, the petition alleges that your client, James Brown, made
an offer to purchase the subject station on February 7, 1972, and that
at the request of Leon P. Gorman, Jr., a sum of $10,000 was deposited
as escrow “in a Clearwater [Florida] Bank” towards the purchase of
WCWR-AM. Thereafter, on February 25, 1972, it is alleged that Mr.
Brown’s organization learned that Mr. Gorman intended to accept the
offer of the present assignee, even though Mr. Brown's offer was larger
than that of Dunedin Broadcasting Co. It is further alleged that the
control over the sale of WCWR was not exercised by Mr. Gorman as
Receiver but by the attorney for the owner of the assets of the station.

Petitioner requests that the Commission recognize him as a party
to the assignment and that the present application be voided as a
product of unauthorized control of the license by a person other than
the li Mr. Gorman. Finally, petitioner states that he made the
only bona fide offer to Mr. Gorman which should be accepted by the
trustee as directed by the Commission.

In the present c.asei the Federal District Court, Tampa, Florida, has
exercised full control over the appointment of Mr. Leon P. Gorman,
Jr. as Receiver and has conducted and approved the sale of the assets
associated with WCWR~-AM. In this connection, the Court has ap-
Eroved the sale of WCWR-AM to the present assignee, Dunedin

roadcasting Co., subject to our consent. The allegations raised by Mr.
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Brown basically concern the negotiations for the sale of WCWR-AM

between Mr. Gorman and the assignee. These negotiations and the

f(i)l(l)al contract for sale have been passed upon and approved by the
urt.

Section 310(b) of the Communications Act of 1934, as amended,
states that in acting on an assignment or transfer of control
application,

. . . the Commission may not consider whether the public interest, convenience
and necessity might be served by the transfer, assignment, or disposal of the
permit of license to a person other than the proposed transferee or assignee.

Thus, under the Act, the Commission must only consider the qualifi-
cations of the assignee and can only act on the application that is
before it. Since the Court in an exercise of its jurisdiction has approved
the sale of WCWR-AM, we are precluded from going behind the
Court’s decision. Therefore, parties such as petitioner, not related to
the apﬁlication, who have expressed a willingness to purchase a station
but whose offers were not accepted by the licensee must seek their
remedies in appropriate local, state or federal courts. Therefore, the
informal complaint filed by Mr. Brown against the assignment of
license for radio Station W .AM, Dunedin, Florida from Leon P.
Gorman, Jr., Receiver to Dunedin Broadcasting Company is dismissed.

Having found, based on the information before us, that the assignee
is, in all other respects, legally, financially, technically, and otherwise
qualified and that a grant of the application will serve the public
interest, convenience and necessity, we have this day granted the sub-
ject application.

Commissioner Johnson concurring in the result.

By DmrecrioN oF THE CoMMISSION,
BeN F. WarLe, Secretary.
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F.C.C. 72-1004
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

WasHiNgTON, D.C. 20554

G InReAp%lications of Co
REAT Tra1LS BrOADCASTING CORP. .
For Renewal of License for Stations F];%?[_I}fﬁbBR‘ggl
gSOL and WCOL-FM, Columbus,
io

MeroranpoM OpPINION AND ORDER
(Adopted November 8, 1972 ; Released November 15, 1972)

By THE CommissioN : CoMMISSIONER JOHNSON DISSENTING AND ISSU-
ING A STATEMENT; CoMMISSIONER HOOKS CONCURRING IN PART AND
DISSENTING IN PART AND ISSUING A STATEMENT.

1. The Commission has before it for consideration (1) the above-
captioned license renewal applications, filed by Great Trails
Broadcasting Corporation (licensee) ; (2) a petition to deny the appli-
cations, filed August 31, 1970, by a number of persons individually and
as agents for various organizations in ColumbuséeOhio; (3) the li-
censee’s opposition to the petition to deny, filed September 9, 1970,
(4) petitioner’s October 12, 1970, reply to the licensee’s opposition;
and, (5) a letter, filed October 23, 1970, on behalf of the licensee of
Stations WCOL and WCOL-FM.

2. The petitioners describe themselves as individuals and commu-
nity groups concerned with the protection of the rights and advance-
ment of the interests of Black persons as well as the interests of the
entire community. Petitioner Columbus Broadcasting Coalition, is a
coalition of these groups worki.ni to improve the responsiveness of
Columbus broadcasters to the Black community.

3. Petitioners state that the Great Trails Broadcasting Corporation
(hereinafter referred to as “Great Trails”} has failed to adequately
ascertain the needs and interests of the Columbus Black community.
They state that Great Trails’ use of Welcome Wagon surveys in its
ascertainment process is an example of the manner in which Great
Trails denies less afluent Black residents a voice because the “Wel-
come Wagon ogrates basically in the up%er middle income Anglo-
Saxon areas.” Petitioners further state that Great Trails has not
sm:lght the opinions of “the actively progressive Black community,”
and that Great Trails “does not understand that all Black people
are not represented by the Urban League or other such ‘civil rights’
organizations.”

4. Petitioners next state that Great Trails has failed to recognize
the cultural needs of the Black community. They state that during
negotiations, the management of Station WCOL said that the sta-
tion wanted all disc jockeys “to have the same sound,” and that this
requirement that all announcers speak in the “white middle class way”
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denies “Black Americans an opportunity to become involved in what
might be called the most dynamic of all communications methods
which influence the early ang mid-teens of this country.” Petitioners
also state that the news presented on Station WCOL is inadequate and
discriminatory. They state that more time is spent “telling ‘about’
the news” and on advertising than on actual news presentation; that
identification by race on newscasts is limited to Black offenders, and
that white children are treated with greater warmth and endearment
than Black children on newscasts. In conclusion, petitioners state that
the foregoing raises substantial and material questions of fact as to
whether renewal of license for Stations WCOL and WCOL-FM
would serve the public interest and, therefore, assert that a hearing
on the renewal applications is required.

5. In its opposition, Great Trails initially states that many of
the statements 1n the petition to deny are broag generalities which are
incapable of a response. Nevertheless, with regard to its community
survey, Great Trails states that six representatives of Black organiza-
tions were interviewed by its personnel. The licensee also states that the
Welcome Wagon surveys were only a part of its ascertainment process
and that it conducted a mail survey directed to all socio-economic
classes of the community in proportion to each classes’ presence in
the community. Great ils also states that its community survey
revealed problems in the community directly related to the groups

titioners claim to regresent, including racial relations, housing,
job training, drugs and disease, and mass transportation. Great Trails
denies that it has a policy of excluding voices which are not white
and middle class. The licensee states that individuals of varying back-
grounds, races, and religions are Eresented by the stations, and that
the stations presently employ Black announcers.! Further, with regard
to its newscasts, Great Trails denies any policy or pattern of identify-
ing by race Black persons “alleged to have committed some offense
against the white sociological order” or of treating Black children
with less warmth or endearment than white children. The licensee
also points out that no examples of such conduct accompanied the
allegations in the petition to deny. Affidavits of employees of Station
WCOL attesting to the lack of the alleged policies discriminating
against Black persons are included in the response. Great Trails also
details the public affairs programming which it has presented, includ-
ing programs discussing the Vietnam war, student opinion on vari-
ous topics, alcoholism, venereal disease, racial relations, and other
topics. Great Trails also submits texts of many %ublic service an-
nouncements involving organizations within the Black community
which it has presented.

6. In reply, petitioners include an affidavit of Miss Shirley Wiley,
one of the six Black persons Great Trails stated in its response was
interviewed in the community survey, stating that she was never inter-
viewed “in regard to the ascertainment of community needs and in-
terests.” Furthermore, petitioners state that even with Black persons
who were interviewed, there was only a “one shot interview,” never a
continuing dialogue with the station. The petitioners characterize the

1 One of WCOL's news editors and two of its four disc jockeys are Black.
39 F.CC. 2d
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Erog)rams presented by Great Trails dealing with the Viet Nam war,
rotherhood, urban problems, racial relations, drugs, etc., as “racial
tokenism” inadequate to alleviate the frustration of Blacks and inade-
quate to dispel long-standing racial prejudices. Petitioners further
state that Great Trails discriminates against Blacks in pay, promo-
tion, and employment conditions, stating that during the first one-third
of the expiring license period, Great Trails had no Black employees,
and even now, it has only eight percent Black employees. Petitioners
also state that Great Trails does not seek good public relations in the
Black community. As examples, they cite what they consider the
hostile attitude of the manager of Station WCOL to Mr. Tony Roc-
ciano, Coordinator of the Columbus Broadcasting Coalition, and
failure of the station to give news coverage to activities of the Reverend
Johnny Bryant’s church, a WCOL advertiser. In conclusion, the peti-
;ionqrs again request that the renewal applications be designated for
earing.

7. In a letter dated October 28, 1970, Great Trails replied to what
they considered a new charge raised in petitioners’ repl}v—the issue
of whether or not Miss Shirley Wiley was interviewed for the com-
munity survey. Attached to the letter was an affidavit of Collis A.
Young, the general manager of Stations WCOL and WCOL-FM,
stating that the employee who interviewed Miss Wiley is no lonf;er
employed by the station, but that a survey form indicates that Miss
Wiley was interviewed by the former employee on A&ril 6, 1970.

8. Section 309(d) (1) of the Communications Act of 1934, as
amended. 47 U.S.C. § 309(d) (1), provides for a hearing on an applica-
tion where specific allegations raise a substantial and material ques-
tion of fact sufficient to show that a grant of the application would be
prima facie inconsistent with the public interest, convenience and
necessity. Petitioners, as the foregoing statement of facts discloses,
have raised three separate charges concerning Great Trails’ operation
of WCOL~AM and WCOL-FM. We note at the outset, however, that
the discussion in petitioners’ pleadings is only directed at Great Trails’
operation of WCOL-AM. We find, therefore, that petitioners’ plead-
ings do not raise any issues regarding Great Trails’ operation of

OL-FM. Accordingly, petitioners’ petition to deny, insofar as it
relates to WCOL-FM’s license renewal application, will be denied on
the basis of its pervasive lack of specificity.

9. Similarly, petitioners’ pleadings, insofar as they relate to Great
Trails’ operation of WCOL-AM, are also characterized by general
allegations and are devoid of any specific facts. As indicated above, to
merit a hearing under Section 309(d), petitioners must go beyond
mere generalizations and allege some specific facts sufficient to show
that a grant of the application under consideration would be prima
facie inconsistent with the public interest. Thus, petitioners’ petition
to deny WCOL~AM’s license renewal application also warrants sum-
mary denial because of its pervasive lack of specificity.

10. Petitioners charge Great Trails with conducting an inadequate
community survey. Examination of Section IV of WCOL's applica-
tion shows that the applicant compiled a profile or demographic study
of its service area. This study included Xata on such matters as pro-
jected county populations for the Columbus market, racial statistics,
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age distribution within the area, industry employment, income distri-
bution, characteristics of the labor force, and school and university
registration data. The applicant also listed the name, location, and
chief executive officer of approximately 300 civic, social and profes-
sional organizations. In compiling its general audience survey, Great
Trails mailed 550 questionnaires to persons in four socio-economic
groups (“upper” (5%), “above average” (15%), “average” (52%),
and “below average” (28%).) The number of questionnaires directed
to each group was in proportion to that group’s representation in the
Columbus area. Thus, 28 questionnaires were directed to individuals
in the upper socio-economic group, 82 to persons in the above average
group, 286 to people in the average bracket, and 154 to individuals in
the below average up. The selected citizens were asked their
opinions regarding the significant needs and problems of Columbus
and how these problems could be dealt with. In addition, Welcome
Wagon representatives, in cooperation with WCOL, conducted daily
radio surveys throughout the year. %ﬁproximately 12,000 people per
year were contacted in this fashion. The Welcome Wagon representa-
tives mailed their reports to the station on a daily basis. Finally,
management level personnel of Great Trails personally interviewed
103 citizens active in various civic, educational and eleemosynary
organizations. Of this number, five or six interviewees (depending on
whether Miss Wiley is included) were affiliated with “Negro-oriented
oups.” In addition to persons connected with Black groups, Great
rails asserted that it consulted a number of Blacks who were active in
organizations which were not specifically Negro-oriented.

11. The Commission requires a bona fide effort by broadcast licensees
to inform themselves of community problems through consultations
with a cross-section of community leaders and a random sample sur-
vey of members of the general public. Here, the licensee has developed
the demographic composition of the area its stations serve, determined
the groups representative thereof and interviewed leaders of those
groups. The licensee has also conducted a general ;iublic survey, has
analyzed and evaluated the problems ascertained through these sur-
veys and has proposed programming designed to meet these problems.
It is, therefore, concluded that Great Trails has established that it
is aware of the problems of the area to be served and that it will pro-
gram its stations to meet those problems.

12. When a thorough community survey—such as the one presented
here—has been conducted, more than general disagreements as to the
methodology utilized and the conclusions reached is necessary to form

.

the basis of a ﬁmma facie case for denial of a license renewal. As we
have held in the past, the proposition that a community survey must
mirror the exact racial makeup of the community must be rejected.
Universal Communications Corporation, 29 FCC 2d 1022, 1026 (1971).
Rather, we require licensees to interview a broad cross-section of com-
munity leaders, including minority group leaders. Great Trails, as dis-
closed above, has done so in this case. Further, notwithstanding the
fact that the pu of the interview with Miss Wiley may not have
been made entirely clear, we do not believe that one deficient interview
renders an otherwise valid survey unacceptable. Additionally, the
technique utilized by Great Trails of a socio-economic apportionment
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or recipients of its general public survey appears to us meritorious,
not deficient. .
13. Petitioners also charge Great Trails with discriminatory pro-
ing practices and with a failure to program for Columbus’
lack community. Initially, we note that petitioners’ allegations that
the stations’ newscasts were inadequate and discriminatory are con-
clusory in nature and unsupported by specific examples. Great Trails,
on the other hand, states that it has express thcies in this area to the
contrary and there is nothing to indicate that these Folicles are not
followed. Furthermore, as the foregcéinﬁefacts reveal, Great Trails,
during the license period expiring October 1, 1970, did present pro-
gramming concerning problems in the Columbus community, including
programming relevant to Columbus’ minority community.

14. For instance, Great Trails has presented several vignettes con-
cerning Problems which it determined to be of local importance during
its past license term. By way of example, Great Trails presented vig-
nettes entitled “Legal Tips,” featuring material from the Franklin
County Legal Aid and Defenders Association, and “Brotherhood,”
featuring material promoting racial harmony, each of which were pre-
sented approximately 50 times per month during seven months in
1969. Similar programs dealing with health and school drop-out
problems were also aired. A series on cultural history discussed the
careers and contributions of many Black-Americans, e.g., George
Washi%on Carver, W. C. Handy, Ralph Bunche, Louis Armstrong,
Ethel Waters, Garrett Morgan, J%im ope Franklin Sidn? Poitier,
and Whitney Young. WCOL also presented “Ohio State niversity
Forum,” a weekly 30-minute program presenting Ohio State Univer-
sity faculty and special guests discussing varied topics of current in-
terest, and “The Place,” a 30-minute program featuring 25 Columbus
students who discuss such topics as drugs, marriage, military service,
human welfare, etc., using music for emphasis. In the current re-
newal applicatlons, Great Trails states that WCOL will present
“Drugs,” a program warning listeners about the dangers of narcotics;
“Education,” a program encouraging students to remain in or return
to school, and “Cultural History,” a %rogram highlighting the history
of various racial groups in Columbus by noting contributions to society
by members of those groups. “Ohio State University Forum” and
“The Place” will continue to be aired on WCOL.

15. Upon the basis of the above facts, the Commission is of the
opinion that adequate reasons have not been advanced to justify desig-
nating Great Trails’ license renewal applications for hearing on pro-
gramming issues. As noted in Chuck Stone v. Federal Communica-
tions Commission, D.C. Cir., No. 71-1166, Slip Opinion pp. 18-21
(June 30,1972) :

How a broadcast licensee responds to what may be conflicting and com-
peting needs of regional or minority groups remains largely within its discre-
tion. It may not flatly ignore a strongly expressed need; on the other hand,
there 1s no requirement that a station devote twenty percent of its broadcast
time to meet the need expressed by twenty percent of its viewing public. Until

this problem is addressed in a rule-making procedure, the scope of FCC review
remains whether or not the licensee has reasonably exercised its discretion.
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Asthe Court further noted :

The Commission found, and we agree, that plaintiffs’ objections here lack
the requisite specificity. They are largely conclusory and in most instances are
not tied to specific programming deficiencies. Where they are so tied, they fail to
indicate whether non-blacks are accorded different, more positive treatment. For
plaintiffs simply to object to the quality of WMAL-TV’s programming in gen-
eral and conclusory terms offers the Commission little assistance in terms of
the guidelines which it requires to implement policy changes. Furthermore, such
generalized criticisms run the risk of turning the FCC into a censorship board,
a goal clearly not in the public interest. Of course, there must exist in this
area a delicate balance between the maintenance of a free competitive broadcast
system and reasonable restrictions on such freedom in the public interest, in view
of the scarcity of airwaves for breadcasting. In the absence of a competing
broadcast application situation, where a hearing is required, plaintiffs bear a
;ubstantial burden of specificity, a burden they have not met in the case at

ar.

16. Petitioners also charge Great Trails with discriminatory hiring
gractioes. In so doing, however, petitioners have merely noted that

reat Trails only employs eight percent blacks on its staff. As we
stated in The Evening S¥ar Broadcasting Company (WMAC-TV)
27 FCC 2d 316 (1971), affirmed sub nom. Chuck Stone v. Federal
Communications Commaission, D. C. Cir. Case No. 71-1166, June 30,
1972, rehearing denied September 1, 1972, sim;i]ly indicating the num-
ber of minorities employed by a licensee, without citing specific in-
stances of discrimination or a conscious izlicy of exclusion, is insuffi-
cient grounds to require an evidentiary hearing. Furthermore, while
an extremely low rate of minority employment may raise questions

equiring appropriate administrative inquiry, as noted by petitioners
elfg t percent of Great Trail’s staff is composed of minorities. We are
of the opinion that this minority employment profile is within a range
of reasonableness when considered 1n conjunction with the minority
population in the Columbus standard metropolitan statistical area,
which is 11.6 percent black. 1970 Census, General Population Char-
acteristics, PCP? 1)-B Series (October 1971). Moreover, striving for
a certain “sound” 1s not equivalent to discrimination against members
of some racial groups. As noted above, WCOL presently employs two
black announcers. %e conclude, therefore, that the pleadings 1n this
case do not establish any substantial and material questions of fact
regarding Great Trails’ employment practices.

CONCLUSIONS

17. Section 309(d) of the Communications Act provides for the
grant of a license renewal application where the Commission finds,
after full consideration of all pleadings, that there are no substantial
and material questions of fact and that a grant of the application would
be consistent with the public interest. Section 809 (d) also provides that
where a petition to deny is filed it must contain specific allegations
of ‘fact sufficient to show that a grant of the a mtion would be
prima facie inconsistent with the public interest. gghere the Commis-
sion finds that such a showing has not been made, it may deny the
petition. Accordingly, based upon our review of Great Trails’ re-
newal applications and all the pleadings filed in this proceeding, we
find that the Columbus Broadcasting Coalition has failed o raise a
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substantial and material question of fact which establishes a prima
facie case for denial of WCOL-AM-FM’s licenses. We also find that a
ant of Great Trial’s license renewal applications for WCOL and
WCOL-FM would serve the public interest, convenience and necessity.
18. In reaching our conclusions, we are not unaware of the concern
being expressed by the Columbus Broadcasting Coalition and other
minority groups a{)out the responsiveness of the broadcast media to
their problems. Hence, we note with concern the fact that petitioners
herein have filed petitions to deny the license renewal a}ig)ohcations of
a number of stations located in Columbus, Ohio. We also note with
concern that similar petitions-have been filed against many other sta-
tions in cities other than Columbus. The Commission, of course, cannot
waive or ignore the pleading standards set forth in Section 309(d) to
accommodate petitioners. Clearly, if members of the public choose to
wait until the end of a license term and then petition to deny renewsl
of license, they must meet the strict requirements of Section 309(d).
This does not mean however that members of the public are left without
the means to improve local broadcast service. We have found that co-
operation at the local level is the best and most effective method of
resolving local problems and improving local servi¢e. Accordingly,
we wish to reaffirm our prior expression of policy approving com-
munity-broadcaster discussions throughout the license term. Obvi-
ously, while under an obligation to ascertain and program for com-
munity problems, no broadcaster can be aware of everyone’s needs all
the time. Therefore, interested citizens who feel a station’s performance
is inadequate should so advise the broadcaster to previde him the
opportunity to consider their ideas and suggestions.-Such. discussions
will, of course, be more effective if conducted throughout the license
term and not only at renewal time.-Such was not the case herein.
19. In view of the foregoing, IT IS ORDERED, That the petition
to deny filed by the Columbus Broadcasting Coalition IS DENIED.
20. IT IS F%’RTHERED ORDERED, t the above-captioned
license renewal applications for Stations WCOL and WCOL-FM,
Columbus, Ohio, filed lg Great Trails Broadcasting Corporation, ARE
HEREBY GRANTED. '

FeperaL ComMMUNICATIONS COMMISSION,
Ben F. WarLE, Secretary.

DisseEnTINg OPINION OF CoMMISSIONER NICHOLAS JOHNSON

A number of concerned citizens—individually and as agents of vari-
ous community organizations in Columbus, Ohio—brought a petition
to deny the license renewals of stations WCOL (AM & FM). The
Black Broadcasting Coalition (BB‘QV) brought a petition to deny the
license renewals of stations WBB AM & FM) in Youngstown,
Ohio. Both petitions charge that the challenged stations have failed
adequately to ascertain their community’s needs and that they have
discriminated against various minority groups in both their program-
mintg and employment practices.

If true, these claims would surely indicate that these stations have
failed to serve the public interest. See, e.g., Primer on Ascertainment
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of Commumity Problems b% Broadcast Applicants, 271 FCC 2d 650
(1971) ; Radio Station WSNT, Inc., 27 FCC 2d 993 (1971) ; Nondis-
crimination Employment Practices of Broadcast Licensees, 13 FCC
2d 766 (1968), 18 FCC 2d 240 (19692, 23 FCC 2d 430 (19702. How-
ever, b‘y holding that the pleadings of these petitioners have failed to
raise “substantial or material questions of fact” sufficient to show
that a grant of these renewals would be prima facie inconsistent with
the public interest, the majority—with a casual wave of its collective
hand—simply brushes these objections aside and grants the renewals.

Under the majority’s Draconian approach to our vague, yet stringent
pleading rules, these petitioners never really had a chance. I dissent.

In Stone v. F Communications Commission, — F. 2d ——
(D.C. Cir. 1972), 24 RR 2d 2105 (1972), the D.C. Circuit held that,
under § 309(d) (1) of the Communications Act of 1934, a petition to
deny a licensee’s renewal application does not mandate an evidentia
hearing unlees that petition contains specific allegations of fact suf-
ficient to show that a grant of the application would be préma facie
in consistent with the public interest. Like the FCC, the Cfp)::rt merely
parroted the language of the Act—failing to elucidate on the sort of
allegations required.

As a result, the majority today—as it has done repeatedly in the
past—leaves in total darkness those citizens who are concerned enough
about the state of broadcasting in their communities to challege a sta-
tion’s renewal application. These selfless citizens just keep filing their
renewal challenges, and the majority—after some perfunctory anal-
ysis—just keeps telling them that their pleadings have failed to
meet the requisite specificity.

Absent a clearer definition of })recise]y what that specificity “test”
demands, I would think that—if we are truly interested in ensuring
that our licensees are “serving the public interest” (a phrase upon
which the majority has also consistently declined to elaborate)—we
would at least give these challengers an opportunity to amend their
complaints. See my dissent in Letter to George Corey, FCC2d
(1972). Absent such procedural flexibility, we are confronted
with a pure adversary proceeding where the licensee’s lawvers are
pitted against the challengers—challengers who do not seek either con-
trol or ownership of the station, but whose sole desire is that the broad-
caster better serve its community’s needs. In such a system, the licensee
will invariably win ; but the public interest can only lose.

In such circumstances, I should think that this Commission—whose
goals are, at least in theory, rather congruent with those of these
and other challengers—could do better to lielp serve the public interest
by making a greater effort to determine the truth.

For example, the BBC argues that, in ascertaining its community’s
needs, the Mahoning Valley Broadcasting Corporation, WBBW’s
licensee, failed to consult with any members of the community’s
Spanish-speaking minority—a minority which, according to the BBC,
constitutes 8% of the population. This allegation is nowhere denied
by the licensee. Yet. the majority finds no problems with the licensee’s
ascertainment study. Must the pleadings be more specific, or is the
majority actually holding that a licensee need not consult with its
community’s minorities in ascertaining community needs? Surely,
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the majority cannot be reaching the latter conclusion. So, why doesn’t
it at least offer the petitioner some indication of the information it
seeks ?

In the case of WCOL, the petitioners charge the licensee with dis-
criminatory hiring practices, something which our regulations spe-
cifically prohibit. See Nondiscrimination Employment Practices of
Broadcast Licensee, supra, and a problem we have sought recently
to correct—though in a rather chaotic, half-hearted manner. See my
separate statement in the Pennsylvania-Delaware Renewals
FCC 2d (1972), and the subsequent meybvam‘a-l}elawan

, D.C.,

E Em, Opportunity I , —— FCC 2d
9%), ang in thep%aah' ton g Maryland, Virginia, West
irgmia Letters of Inquiry, released this day.

e majority notes that the licensee’s staff 18 8% black and that this
ﬁfure is “reasonable” given the fact that the community is 11.6%
black. Aside from this totally ad hoc, unsupported declaration, the
majority does not even pause to inquire as to the positions held by
these minority members, nor does the majority ask whether this 8%
figure represents a reduction in the number of black employees at
thelsta}t;ions b;:ween;% and 112972. s the FCC agreed that

n Pennsylvania-Delaware Renewals, supra., the t
a reduction in black employment during the last two years should
arouse our icion and should thus warrant further investigation
into a licensee’s hiring practices. Had the majority so inquired of
Great Trails—an im}uxry which demands no more than a glance at
the licensee’s Annual Employment Report, Form 395—the majority
would have discovered that while the station employed eight blacks
in 1971—in both full and part time positions—the station employed
only seven in 1972.

ince the majority is obviously not going to investigate on its own,
it should, at the very least, give the petitioners an opportunity to
amﬁlify their complaint.

deed, the majority has no problems permitting a licensee—who
should not need such favored treatment—the right to amplify and to
ugdate its filings. In response to petitioners’ claim that Great Trails’
efforts at ascertaining its community’s needs for the coming years were
inadequate, the majority suggests that Great Trails could amend its
renewal applications pursuant to §1.522(a) of the rules, 47 CFR
§ 1.522(a), by conducting a further ascertainment of community
problems.

In Stone v. Federal Communications Commission, supra, the Court
held that a licensee could, under § 1.522(a), amend its ascertainment
study grior to Commission scrutiny in a renewal proceeding. How-
ever, the renewal applicant in that case had sought to amend its
ascertainment study on its own motion, well before final Commission
action on both the application and an opposing petition to deny. The
Court held only that new ascertainment eﬂ’olll’a, at that stage of the
proceedings, did not violate our policy against upgrading, on the
theory that ascertainment is prospective 1n nature.

There is some 3uestion—at least in my mind—about whether the
Stone court would reach the same result where a licensee does not,
on its own, find any difficulties with its ascertainment survey, but,
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rather, submits that study to the Commission and rests. In short, I
am not convinced that just because an applicant is able to amend 1ts
ascertainment study prior o a Commission decision upon the merits
of that survey, an applicant may amend its sarvey affer the Com-
mission has it madequate. For, in the latter case, the licensee’s
stubborn refusal to consult properly with its community of service
should, I would think, merit some form of disapprobation.

. But, assuming that the majoi'i(t{v is correct in its ing of Stone,
I cannot see why that majority distinguishes so invidieusly between
a licensee’s right to amend its ascertainment. stu;d({ and, hence, its re-
newal application, and the right of a concerned citizen’s group to
amplify its pleadings. This sort of unequal treatment reveals, better
than I coultf ever hope to accomplish, majority’s preference for
our licensees at the public’s expense. : -

If we are truly concerned about the failure of these petitioners to
offer us the required specificity, then we ought to so advise them
and then give them at least one opportunity to try a{:;in. To do other-
wise, especially while, at the same time, giving our licensees a second
bite of the ascertdinment apple, is not merely inequitable, and not
merely contrary to the public interest which ‘we are directed by Con-
gress to protect—it is simply outrageous. . :

T dissen o
STATEMENT oF OOMIMISSIONER BEnsamin L. ‘Hooxs, CONCURRING IN
Part; DmsSENTING IN ParT '

In Re: Renewal Proceedings in Youngstown and Columbus, Ohio.
I concur with the majority on these cases insofar as its holding
that the petitions to deny filed by the respective community groups

do not attain—or carndidly, even proximately attain-—the procedural .

standard of sgeciﬁcity mandated by the Communications Act.* It is
a hackneyed, but nonetheless true, legal bromide that bad cases make
bad law. Vague invective and wide-brush critique in a legal pleadin
requiring factual ]prooision provides the (justifiably) ideal ]urid.iaﬁ
basis for dismissal. Interested parties must dig deep, make the effort
to pinpoint and factually support the exact abuses of which they com-
plain so as to render summary rejection, with attendant loss of
credibility, illegal if not impossible. '

My point of departure and dissent from my colleagues stems from
the fact that the perceived deficiencies in the petitioners’ pleadings
eliminates only inadequate petitioners from the renewal byplay—it
in no way eliminates the Commission itself. As the principal monitors
of broadcaster performance, we have the main statutory duty to in-
vestigate licensee activities; especially when confronted with earnest
complaints from the neighbors. The Commission frequently acts on

1 Specifically, 47 U.S.C. § 309(d) (1). It must be conceded that Congress intended a strict
standard when amending the statute to permit petitions to deny. Con s expected :

“. . . a substantially stronger showing of a greater probative value than i8 necessary
now in the case of a post dgnnt protest. The alleéa fons of ultimate, conclusiona
facts or mere general afidavits . . . are not sufficlent.” 8. Report No. 690, 86t
Cong., 1st Session, 8 3 (1959).

See Jtone v. F.C.C., Case No. 71-1166 (D.C. Cir. June 80, 1972). But see, Marine Space
Enclosures, Inc. v. FM0O, 137 U.S. App. D.C. 9, 18 (Note 22) (1969) where the court
observed that “[P]rocedurnl requirements depend in part on the importance of the
issues before the agency.”
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its own volition in withholding renewals when it suspects delin-
quencies. It should not stand behind a procedural barrier on the appar-
ent side of a licensee and let the matter ride simply because a
complainant is without the a.ss1dmt&) resources or legal acumen to
mount a perfect attack.® Rather, the Commission she "be on all sides
looking critically in; not at uality of the complainants’ per-
formance—we do not license oomp ainants—but at the activities of
the station.®

Accordingly, while I don’t believe the Commission’s action here is
wholly unwarranted, it certainly could have gone further in fulfilling
its own statutory function in these cases.

3 That the Commission need not de] nd .olely on the procedural suficlency of denial
%e tlon- ln detemmlng the proprle een-e renewal is clearly enunciated in 47
rtiment mﬂ es that the Commission “may
omdally notiee" ( 801(0) (2 ) tactl o,nd etrcuma ces and if the Commission is ‘‘for
any reason umable to make the [public interest, tonvenience and necessity] finding
specified . . . it shall formally designate the application for hearing om the ground or
rea.::lart.he&::umlnf' It 18 axiomatic that before the Commission can find “any reason” it
mu
8 For u as nt remlndu' of the Comminion 8 appropriate role in these renewal
triangles, rgrl opinion in O Oommuniocations of the United Ohurch
of am-mv }00 188 U.B. App. D.C. 11,425 F. 2 548 (1969).

89 F.C.C. 2d
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F.C.C. 73-50
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WasmingToN, D.C. 20554

In Re
Liserry Communications, INc., Brssemer,| CAC-605
Avra. ALOS83
For Certificate of Compliance

MemoranDUM OPINION AND ORDER
(Adopted January 17,1973 ; Released January 29, 1973)

By THE CoMmissioN : CommisstoNER H. REX LEE CONCURRING IN THE
RESULT.

1. On June 9, 1972, Liberty Communications, Inc., filed an applica-
tion (CAC-605) for certificate of compliance for a new cable television
gystem at Bessemer, Alabama. Bessemer, a community of 33,231 per-
sons is located within a major market, Birmingham, Alabama ($#40).
Libert ’F{?posw to c% the following television broadcast signals
WAPIY— £NBC), MG (CBS), %VBRC—TV ABC), 1Q
(Educ.), all Birmingham, Alabama; WCFT (CBS), Tuscaloosa, Ala-
bama; CG-TV (Ind.), Atlanta, Georgia, KPLR-TV gl{nd.), St.
Louis, Missouri; and WRIP-TV (Ind.), Chattanoogs, Tennessee.
Liberty’s application is op by Taft Broadcasting Company, li-
censee of Station WBRC-T'V, Birmingham, Alabama.

2. Taft argues that Liberty’s franchise does not comply with the
requirements of Section 76.31 of the Commission’s Rules; specifically :
that the franchise is for a duration of twenty, rather than fi years;
that there is no provision for significant construction to be accom-
plished within one year after receipt of Commission certification ; that
there is no provision for extension of energized trunk cable to a sub-
stantial percentage of the franchise area each subsequent year; that
there is no provision for service complaints; and that there is no pro-
vision for maintenance of a local business office in Bessemer.

8. In response to Taft’s objection, Liberty amended its application
as follows: it states that its franchise was granted January 25, 1972,
and substantially complies with Section 76.31 of the Rules; it commits
itself to accomplish significant construction within one year of re-
ceiving Commission certification and thereafter to equitably and rea-
sonably extend energized trunk cable to a substantial percentage of its
franchise area each year; it submits regulations specifying procedures
for investigation and resolution of all service complaints which will
be submitted for the approval the City of Bessemer; and it states that
it presently maintains a business office in Jefferson County, Alabama,
within 15 minutes ride of Bessemer, and expects to have one or more
agents who reside in or near Bessemer. We find there is substantial
compliance sufficient to permit grant of the application until March 31,
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1977, CATV of Rockford, Inc., FCC 72-1005, —— FCC 2d ———;
LVO Cable of Shreveport-Bossier City, FCC 12-954, FCC 2d

In view of the foregoing, the Commission finds that grant of the
above-captioned application would be consistent with the public
interest.

Accordingly, IT IS ORDERED, That the ition to Applica-
tion for Cf:ltl%%telg;;%pplianoe”’ filed b ATafIt) %Srfgdﬁaﬁtm Com-
pany, on rected against C-605 .,

7’18 FURTHER GRDERED, That the above-captioned applica-
tion (CAC-605) for certificate of compliance IS GRANTED and an
appropriate certificate of compliance will be issued.

Feprrar, CoMMUNICATIONS COMMISSION,
Ben F. WarLE, Seoretary.
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F.C.C. 72-1001
BEFORE THE ’

FEDERAL COMMUNICATIONS COMMISSION
WasHiNgTON, D.C. 20554

In Re Application of
ManoNing VarLey Broancastineg Core.
For Renewal of ‘Licenses for 3
Station WBBW, YounesTowN, Ouio . File No. BR-2247

and
Station WBBW-FM*, YounestowN, Onro | File No. BRH-935

MEeMorRANDUM OPINION AND ORDER
(Adopted November 8, 1972; Released November 15, 1972)

By THE CoMMI8SION : COMMISSIONER JOHNSON DISSENTING AND ISSUING
A STATEMENT; CoMMissiONER HOOEKS CONCURRING IN PART AND
DISSENTING IN PART AND ISSUING A STATEMENT.

1. The Commission has before it for consideration: (1) the above-
captioned license renewal application filed on July 6, 1970, by Mahon-
ing Valley Broadcasting &rpomtion (WBBW); (2) a petition to
deny each of the above-captioned applications, filed October 1, 1970,
by the Black Broadcasting Coalition and others (hereinafter BhC) 3t
( ; ‘WBBW’ o ition to the petitions to deny, filed October 14,
1970; and, (4) BBC’s reply filed November 4, 1970.2 .

9. WBBW raises a question concerning the standing of the ﬁet -
tioners in this case. The BBC is an “umbrella” organization whose
members include various community organizations in the Youngstown
area. We believe the standing of the BBC is clear. Office of Communi-
cations of the United Church of Christ, et al. v. F.0.C., 123 App. D.C.
328,359 F. 2d 944 (1966).

ASCERTAINMENT

3. BBC criticizes WBBW'’s ascertainment of community problems
on several grounds. It is alleged that a single ascertainment study was
conducted for both WBBW and WBBW-FM. BBC also alleges that
WBBW failed “to include any description of the stations’ service area
or the major groups and interests of which it is comprised,” and that
“no information is provided concerning the sampling technique em-
ployed or the selection of the leadership or general public samples.”
Further, according to BBC, the 46 interviews with community leaders
and 42 interviews with members of the general public are numerically

1 On August 27, 1970, the Commission granted BBC a 30-day extension of time in which
to file petitions to deny WBBW's renewal applications.

3 On October 29, 1970, BBC's request for a more than one month extension of time in
ahl:hlgq, &ﬂe its reply was denied. However, the filing date was extended until Novem-

T 4,

‘Subseqlient to_the filing of pleadings in this proceeding, the call letters of WBBW-FM
have been changed to WQOD ( ), effective May 1, 1972.

39 F.CC. 24




Mahoning Valley Broadeasting Corporation 53

insufficient. Although BBC acknowledges that WBBW . . . made
a special effort to consult with representatives of the Black commu-
nity . . .”, it is alleged that «, . . the station’s overall lack of con-
cern for minority groups remains, as indicated by its total failure to
consult with members of other minority groups, such as the Spanish
speaking community.” BBC also alleges that WBBW has not pro-
vided a detailed discussion of community needs and interests, nor has
there been an attempt to differentiate between the groblems of minority
and majority communities. BBC charges that WBBW’s inclusion of a
listing of Black interest items carried on “Open Mike” shows indicates
the station’s “superficial preoccupation with the Black community”.
Finally, BBC states that WBBW'’s “nebulous description of a con-
temporary music format . . . Yprovidees little or na insight into the
station’s understanding of the Youngstown Community.” .
4. In opposition, BW first states that BBC was incorrect in
stating that WBBW had conducted a single ascertainment survey. On
the contrary, licensee submits that it is continuously ascertaining the
area’s problems «. . . through its Community Service Director, Mr.
Mizell ‘Chick’ Stewart, Sr., gy its continuing contacts with prominent
community leaders and groups as they utilize the public service facili-
ties of the Station, by its public affairs ms and news programs,
by written contacts urging the use of the Station’s facilities, and by
continuing contact witiuzﬁe leaders of the various educational, gov-
ernmental and civic organizations.” WBBW also states that it con-
ducted 104 interviews with members of the general public. In this con-
nection, WBBW points out that the 42 individuals listed in its renewal
exhibit were clearly identified as “A representative list of area resi-
dents with whom dyialogued surveys were conducted.” This is all that
is required, according to licensee, since the Commission does not re-
quire an applicant to submit a list of all contacts made. In opposition
to BBC’s allegation that the station’s ascertainment showing contained
no description of the station’s service area or the groups and interests
of which it is comprised, WBBW points to its list of civic organiza-
tions, interests and groups consulted in the survey. Licensee also in-
cludes as an exhibit in its opposition several tables of population sta-
tistics. Regarding the allegation that it has shown lack of concern for
minority groups, WBBW contends that it consulted with a cross sec-
tion of the community and that the national origin of persons contacted
was not requested. The licensee also states, contrary to BB(’s allega-
tion, that its renewal application does provide a detailed discussion
of community g)roblems. In this connection, WBBW points to Exhibits
3, 4, and 5, of its renewal applications, which list the various indi-
viduals, groups, and organizations in the community which were
consulted, the problems ascertained, and some of the types of programs

proposed. :

5. In defending its inclusion of the list of 28 programs on “Open
Mike” which were of interest to the Black community, WBBW states
that they were . . . merely representative programs where the guests
were all Black.” Further, %VBBW states that it has used the “Open
Mike” show to meet many of the current needs and interests of the
total community, including the Black community. Some of the topics
included were problems of the city, drugs, city transportation, war in
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Vietnam, city health problems, community sewer tax issues, mental
health, welfare, parks and recreation, and many others. In addition,
licensee states that “To Be Equal”, a local weekly program series

roduced in cooperation with the local Urban League, is specificall

esigned for the Black communitg. This pro began in Ma
1970 and is aired each Saturday at 6 :15 p.m. on BW-AM and FM.
The licensee also states that it carries a series entitled “Did You
Know?”, which is dedicated to highlightinﬁ Black history. This series,
according to licensee, appears 30 times each week on both WBBW-AM
and FM. Another rgmm which WBBW states is meeting com-
munity needs is “Job Call”, a weekly 15-minute program presenting
job availabilities within the Youngstown market. “Opportunity Line
and “Life Line” are two other shows which, WBBW contends, serve
the needs of the Youngstown area. Finally, in opposition to BBC’s
allegation that its application contained a “one- nebulous descrip-
tion of a contemporary music format”, W'BB& alleges that no such
description exists in its application since it does not have a contem-
porary music format.

6. In reply, BBC states that it has alleged not a total lack of
consultation with the Black community, but an inadequate consulta-
tion and responsiveness and an overal insensitivit{lto the problems
and needs of the Black community. BBC also challenges several of
the consultations listed in WBBW's application by submitting state-
ments of the directors of three organizations who state that the in-
dividuals consulted by WBBW were not authorized to represent their
respective organizations. BBC also includes the statements of two
other individuals who were consulted by WBBW. These individuals
state, in essence, that the interviews were ineffectual. Petitioner states
that its conclusion that WBBW conducted a single ascertainment
study for WBBW-AM and WBBW-FM was b: on the fact that
the two renewal applications contained “identical” supporting docu-
ments, and by the fact that the licensee submitted a single opposition
and motion to dismiss for both stations. The licensee’s ascertainment,
according to BBC, does not meet the standards of the Commission’s
1968 Public Notice on Ascertainment of Community Needs by Broad-
cast A#licante, 13 RR 2d 1903.* BBC next alle%es in its reply, that
WBBW’s Community Service Director, Mr. Mizell étewart, was hired
without BBC’s being consulted regarding his qualifications. Mr.
Stewart, it is alleged, is unqualified for the position since he works
fulltime for the Youngstown Police Department. It is further alleged
by BBC that Mr. Stewart is an older man who is not attuned to the
attitudes of younger people in the community. Regarding WBBW'’s
claim that it actuallf' contacted at least 104 members of the general
public, BBC acknowledges that the applicant is not required to submit
supporting data. However, petitioner asserts, “Certainly, when a Peti-
tion to Deny has been filed, the licensee ought to find it in his best
interest to indicate exactly what ascertainment efforts were taken.” It
is next all;ged in BBC’s reply that only 18 of the 42 residents were
from the Youngstown area and only two of that number were Black.
Petitioner submits statements from these two individuals which state

3 These reouirements were snhrequently set out in the Primer om Ascertainment of
Community Problems by Broadcast Applicants, 27 FICC 24 650 (1971).
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that they were not personally consulted by WBBW. BBC also asserts
that WBBW has ignored the Spanish-speaking population of Youngs-
town. In this connection, it is alleged that this group includes 8 percent
of the population of Youngstown, that it is a sul tial as well as
cohesive segment of the population, and that its members are readily
identifiable by surname.
7. In its re?ly, BBC further contends that WBBW’s use of call-in
gvr%mns is “a cheap and easy format.” Petitioner also charges that
W failed to submit any evidence in support of its claim that it
carried more than 28 pro, of service to the Black community.
Regarding WBBW?’s establishment of the program “To Be Equal”,
BBC alleges that it is merely “a token ure”, although “[i]t is a
start in the right direction . . .” BBC also contends that the institu-
tion of the vignettes “Did You Know” was a good start, but it is no
way representative of WBBW’s past or proposed p ing and
can barely begin to compensate for its past and pro inadequacies.
In this connection, BBC alleges that the licensee’s other programs,
“Job Call”, “Opportunity Line”, and “Life Line”, are designed for
the community as a whole and not for the Black community in particu-
lar. Petitioner contends that WBBW does not distinguish between its
AM and FM facilities, yet such treatment is somewhat misleading.
Thus, BBC notes that ¢ BW-FM is increasingly a ‘background
music’ station and WBBW-AM is wedded to a call-in format for
public affairs programming.”

PROPOSED PROGRAMMING

8. With respect to WBBW-AM’s proposed programming, BBC
first alleges that the station proposes to reduce the time devoted to
g ms in the categories of news, public affairs, and “other”. Thus,

BC states that news will be reduced from 11.1% to 10.4% ; public
affairs will be reduced from 9.4% to 6.7% ; and “other” programming
will be reduced from 7.9% to 3.7%. Petitioner next alleges that the
WBBW-AM application lists three weekly programs related to Blacks
which it intends to continue in the next license period. BBC claims
that all three of those programs, “Job Call”, “To Be Equal”, and
“Bethel Church of God in Christ”, were begun within the ‘Past six
months as a result of its efforts. It is alleged further that “[t]hese
minimal station gestures are neither sufficiently responsive to the needs
and interests of the Black community to be acceptable nor are they in
any way indicative of WBBW?’s programming record over the past
license period.” Petitioner contends that WBB‘%’S call-in shows, which
it describes as the chief means of discussing public issues, are not
suﬂipc;::g to resolve publilc3 gtées:ﬁms W}ilth ls?%ectftohWBBW—l«]‘lMl::
pro programming, eges that of the time wi
devoted to recorded music, while only 5.3% will be devoted to news,
0.8% to public affairs, and 1.9% to “other” programming. Since peti-
tioner presumes that most of WBBW-FM’s nonentertainment pro-
%mmin will be duplicated from WBBW-AM, it is alleged that

. . . the station . . . will not add to the community’s diversity of
informational, instructional or religious programs.”

89 F.C.C. 2d
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9. In opposition, the licensee maintains that its pra reductions
in the program categories of News, Public Affairs, and All Other pro-
%‘mm.ming, Exclusive of Entertainment and Sports, are insignificant.

he licensee also states that the amount of %rogramming proposed in
these categories is sufficient to meet the problems in the Youngstown
area. The licensee states further that, although it has proposed reduc-
tions in the amount of broadcast time it proposes to devote to these
programming categories, WBBW is nevertheless broadcasting the same
amount of News, Public Affairs, and All Other programming pres-
ently being broadcast. It is the licensee’s position that its AM renewal
Exhibit 5, which lists 33 programs or program series to be broadcast,
meets the needs and interests of the area. In this connection, WBBW
characterizes its 12 hours of public affairs programs a week on its AM
facility as exemplary in comparison with the average radio station.
WBB%V alleges that BBC erred in its conclusion that the three pro-
grams for the Black community were initiated by the station as a re-
sult of the efforts.of the petitioner. Rather, the license contends, all
three programs were begun prior to any dialogue with the petitioner:
“Job Call” on May 18, 1968: “To Be Equal” on March 21, 1970; and
“Bethel Church of God in Christ” on July 21, 1963. Finally, WBBW
disagrees with petitioner’s conclusion that its audience participation
programs, “Open Mike” and “Life Line,” do not contribute to the
resolution of public questions in the Black community or within the
Youngstown community as a whole. Such a conclusion, according to
WBBW, . . . is self-serving and contrary to the Commission’s pro-
nouncements that these types of public affairs programs are wanted
and needed to fulfill the public’s desire to discuss current problems
of any area.” '

10. Petitioner, in reply, contends that the licensee has given no in-
dication of the nature of its contemplated format change or its effect
on the station’s service to the community. BBC also alleges that call-in
shows are informal, unstructured, often lightweight and not exem-
plary programming. -

PAST PROGRAMMING

11. With respect to WBBW’s past programming, BBC alleges that
licensee’s list of past programs which it intends to continue in the
future greatly exceeds its list of typical and illustrative programs
presented during the past year. The only program which offered any
%otential for local participation by minority groups, according to

BC, was “Open Mike”. Petitioner further alleges that no regular
series are li in the areas o:“il;blic affairs, instructional or religious
which relate specifically to Bl or other minorities.

12. WBBW, in opposition, submits that BBC’s allegations regard-

-ing its past programs are in error and not factual. WBBW states
that Exhibit 5 is a list of typical programs and program series which
the station presently broadcasts and plans to continue while Exhibit 7
is a partial listing of programs ¢arried. The following programs listed
in Exhibit 5, licensee asserts, specifically relate to all minorities in the
Youngstown area: “Open Mike”, “Education News Special”, “Con-
sumer Time”, “Watch Your Step”, “Your Social Security”, “The
Veteran’s Show”, “Concert Preview”, “Northwestern Reviewing
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Stand”, “Valley Tales”, “Job Call?, “Georgetown Forum”, “Life
Line”, “To Be Equal”, “Party Line”, Business Review”, “Mt. Calvary
Pentecostal Church” and “Bethel Church of God in Christ”.

13. In reply, BBC states that WBBW has failed to demonstrate the
alleged error in petitioner’s analysis of its past programming. Peti-
tioner further states that the licensee has not supplemented its “par-
tial listing” in Exhibit 7. Finally, BBC characterizes as absurd
WBBW'’s statement that all of the public affairs, instructional and
relitiious programs listed in Exhibit 5 specifically relate to minorities
in the Youngstown area. In this connection BBC questions, inter alia,
whether “Bethel Church of God in Christ” relates to the minority
Jewish or Lebanese communities, or whether “The Veteran’s Show”
relates to the female minority.

COMMERICAL PRACTICES

14. BBC next alleges that the station exceeded the 18 minute per
hour commercial limit set by the NAB Code on two occasions in
the composite week. Licensee states that it exceeded its policy of limit-
ing commercial matter to 18 minutes on two occasions. In one hour it
exceeded its limit by 30 seconds and in the other hour by 20 seconds.
It is licensee’s contention that these two instances do not violate the sta-
tion’s policy or the Commission’s.

PUBLIC FILE

15. Petitioner alleges that on September 29, 1970, Mrs. Margaret
Linton visited WBBW?’s studios to inspect the station’s policy relating
to minorities. However, according to Mrs. Linton’s statement,
the station personnel were unable to produce the document. Peti-
tioner alleges that this is a clear violation of Section 1.580 of the Com-
mission’s rules.* The licensee denies violation of the Commission’s
rule. It contends that Mrs. Linton requested the public file from a
female staff member whose responsibility does not include knowledge
of the location of the public file. All other staff members were out to
lunch, according to licensee. WBBW further contends that if Mrs. Lin-
ton had returned after lunch the public file would have been made
available to her as it had been on another occasion. In reply, BBC con-
tends that the Commission’s rule requiring the availability of a public
file does not contain an exclusion for unchghour.

NEGOTIATIONS

16. BBC contends that WBBW has been totally inconsiderate in re-
%ponding to its efforts to make broadcasting relevant to the needs of

lack people and other minorities. In particular, BBC alleges that it
submitted three specific proposals to the station and on occasion
the licensee’s response showed no genuine interest in seeking solutions
to the many community problems. The licensee, in opposition, states
that it has responded to each proposal presented to it by BBC and
that it will continue its dialogue with petitioner and other representa-

4 Petitioner erroneously cites Section 1.5380. The rule involved is Section 1.526.
89 F.C.Q. 2d
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tives of the community. Further, WBBW submits that it does have a
genuine interest in seeking solutions to the apparent problems of the
Black community.

EMPLOYMENT

17. Finally, BBC alleges that WBBW emnploys only four Blacks out
of a total of 32 persons. Of these four, one is a fulltime custodian, one
a part-time community service director and one a part-time clerk-
typist. It is alleged that this record of employment is not in accord
with the Commission’s rules concerning equal employment opportu-
nities. BBC further alleges that it does not appear that WBBW has
any affirmative plans to conform with the Commission’s rules. The
licensee disagrees with petitioner’s conclusion and asserts that it is an
equal employment opportunity employer. To demonstrate its compli-
ance with the federal and local laws governing employment, WBBW
submits a copy of the station’s employment application. BBC states
in reply that submission of this application is merely an empty gesture
if the station continues to employ only token Blacks in non-policy
making positions.

CONCLUSIONS

18. Petitioner has alleged that the licensee’s past programming has
not been in the public interest. .\s we stated in the 71960 Network Pro-
gramming Inquiry, 25 F.R. 7291 :

. . . the principal ingredient of the licensee’s obligation to operate his station
in the public interest is the diligent, positive, and continuing effort by the licensee
to discover and fulfill the tastes, needs and desires of his community or service
area, for broadcast service. ,

The Commission has never imposed upon licensees any requirement
that they broadcast certain types of programs in order to fulfill their
public interest obligation. Programming is generally a matter left to
the discretion of the individual licensee. It is not the Commission’s
function to sit as a final arbiter to evaluate the propriety of a licensee’s
programming decisions. Rather, it is our duty to determine whether
or not the licensee has made a reasonable effort to deal with the prob-
lems of his service area.

19. The renewal application for WBBW-AM indicates that duri
the composite week the station broadcast 14 hours and 57 minutes o
news (11.1% of total time on the air), of which the licensee estimates
that 33% of this time is regularly devoted to local and regional news.
WBBW-AM also broadcast 12 hours and 43 minutes (9.4% of total
broadcast time) in the category of public affairs, and 10 hours and 36
minutes (7.9% of total broadcast time) in the category of all other
programming, exclusive of entertainment and sports. In addition, the
station also broadcast 211 public service announcements.

20. One of the major programs relied upon by licensee to fulfill its
public service obligation is “Open Mike”. During the past license
period “Open Mike” has served as a forum for a diverse range of com-
munity organizations and groups. Broadcast each weekday morning
for two hours, “Open Mike”, through a varied format of group dis-
cussions, interviews, and call-in participation by listeners, has covered
such topics as sewer taxes, drugs, civil defense, city health, water serv-
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ice, summer jobs for youth, Vietnam, and transportation. “Open Mike”
has also featured interviews and discussions with leaders of the
Youngstown Black community. These leaders have discussed such
issues as the welfare family, rehabilitating homes for the inner city
and civil er:gzlts. Other programs which were broadcast to meet com-
munity n include: “To Be Equal”, a 15-minute program broad-
cast each Saturday and produced in cooperation with the Urban
League; “Did You Know”, 40 to 90-second vignettes about Black his-
tory broadcast 30 times each week; “Job Call”, a 15-minute program
broadcast each Saturday presenting local job opportunities; “Life
Line”, a call-in show produced in cooperation with the Youngstown
Council of Churches; and “Education News Special”, broadcast week-
days and produced by the Ohio Education Association.

21. On the basis of the information submitted in licensee’s renewal
a})plication and its opposition pleading, summarized above, we con-
clude that WBBW-AM’s past pro, ing has been in the public
interest. Petitioner’s arguments concerni BBW'’s past service is
merely conclusory. BBC’s statement that “No regular series are listed
in the areas of public affairs, instructional or religious which relate
specifically to Black or other minorities”, misconstrues the Commis-
sion’s requirement that a station serve the needs and interests of its
community. Where it aﬁpears that a station has followed a discrimina-
tory policy in its over-all programming by failing to serve a substantial
minority 1n the community, a substantial and material question of fact
is raised concerning the licensee’s service in the public interest. Radio
Station WSNT, Inc., 27 FCC 2d 993 (1971). Here, however, there is
no such evidence of discriminatory programming; nor is there any
evidence that non-Blacks have been accorded different, more positive
treatment. Stone v. F.C.C., D.C. Cir. Case No. 71-1166 (June 30, 1972).
A licensee has wide discretion in deciding the best manner in which
to effectively respond to community problems. Therefore, a program
series which discusses numerous community problems, including those
of interest to the Black community, should not be dismissed for failure
to serve the Black community merely because it is not directed specifi-
cally to Blacks. Capitol Broadcasting Co., 28 FCC 1135 (1965). The
Evening Star Broadcasting Company, 27 FCC 2d 316 (1971), affirmed
sub nom. Stonev. F.C.C.,supra.

22. BBC does not make any specific allegations regarding WBBW-
FM’s past performance. Instead, BBC merely states that the station
proposes to continue its good music format. The BBC alleges that this
proposal is insufficient to meet the needs and interests of the Youngs-
town community. This allegation, without more, is too general in na-
ture to require exploration in an evidentiary hearing. Further, most
radio stations follow a specialized format; e.g., top-40, soul, all-news,
classical, country-western, etc. However, the ultimate test of public
service responsibility is not the particular entertainment format
utilized but, rather, whether the station is ]providing informational pro-
gramming—news, public affairs, and all other programming, exclu-
sive of entertainment and sports— to serve the needs and interests of
the public it is licensed to serve. Such programming may, of course, be
tailored to the particular format of the station. See Primer on Ascer-
tainment of Community Problems by Broadcast Applicants, 27 FCC
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2d 650 (1971). In the present case, WBBW-FM broadcast “good
music in stereo” 85 ger cent of its total air time. Also, as disclosed by
its composite week res, WBBW-FM broadcast 5 per cent news,
0.7 per cent public affairs, and 2.9 per cent all other programming,
exclusive of entertainment and sports. Additionally, the station broad-
cast 128 public service announcements. There is no information before
us which indicates that this programming has failed to serve the
needs and interests of the Youngstown community ; and, accordingly,
it is concluded that WBBW-FM’s past programming service has been
in the public interest.

23. Petitioner alleges that the licensee’s ascertainment of community
problems is deficient. Qur review of WBBW?’s ascertainment efforts,
however, leads us to conclude that those efforts are in compliance with
our requirements. The showing required of an applicant in response
to Part I, Section IV-A of the renewal application (Ascertainment)
is set forth in the Commission’s Primer on Ascertainment of Commu-
nity Problems by Broadcast A ioplica.nts, supra. A broadcast applicant
is required to conduct personal consultations with community leaders
representing a cross-section of the community and to survey the gen-
eral public in order to determine the problems, needs and interests
of the community. After ascertaining community problems, the appli-
cant must then evaluate them to determine their relative importance
so that he may propose rogramminﬁ' reasonably designed to meet
those problems, needs and interests. The number of persons consulted
is not the most important factor in judging whether a licensee has
conducted a good survey, because the number of such consultations
often depends on the size of the station’s staff. Universal Communica-
tions Corp., 27 FCC 2d 1022 (1971). Rather, what is required is that
the licensee make reasonable and good faith efforts to consult with a
representative cross-section of the community.

24. WBBW's renewal applications indicate that consultations were
conducted with 46 community leaders representing a wide cross-section
of community interests. Included among those interviewed were rep-
resentatives of the following organizations: NAACP, Neighborhood
Youth Corps, Chamber of Commerce, Civil Defense Office, County
Sheriff, Planned Parenthood Association, Alcoholic Clinic, United
Appeal, and others. The licensee also contacted at least 42 members of
the general public. Although petitioner has alleged that WBBW's
survey ignored minority groups other than Blacks, it has submitted
no factual data to su gort its claim. The one affidavit and five state-
ments appended to BBC’s reply do not detract from the validity of
WBBW’s consultations. These statements allege either that the in-
dividuals interviewed were confused as to the purpose of the interview
or that they were not asked their opinions about WBBW?’s operation.
In this connection, we emphasize that the purpose of these consulta-
tions is to ascertain community problems. Thus, questions pertaining
to the station’s programming policies or employment practices are not
directly relevant to the pur of the consultations. See Primer
Question and Answer 18, 27 FCC 2d at 684, 685. Moreover, there is
no requirement that an applicant must consult with the head of an
orgamzation. To be a community leader, one does not have to hold a
position such as director, president, or chairman. We also note that
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there is no requirement that a licensee conduct a separate ascertain-
ment for each of its stations in the same city. Such a requirement
would amount to an unnecessary duplication of effort, a result which
we have attempted to avoid. See Primer, su, paragraph 15.

25. As a result of its consultations with community leaders and
members of the general public, WBBW compiled a list of 25 prob-
lems includin% among others, the following: problems and dangers
of pollution; the need for higher quality education and better schools;
more adequate law enforcement; stronger controls for the drug an
narcotics problems; more effective methods for the prevention of
crime; more adequate and reasonably priced housing; better under-
standing between blacks and whites; a better transportation system;
more jobs and emrloyment for youth of the community ; and solution
for taxation problems. To meet these ascertained needs, WBBW pro-
poses to continue the same programs it broadcast in the past license
period as discussed at paragraph 18, supra. We believe that a promise
to continue to carry such programs as “Open Mike”, “To Be Equal”,
“Did You Know”, “Job Call”, and “Education News Special” which
have dealt with a wide variety of community problems, constitutes
a sufficient programming proposal to meet community problems in the
new license period. As in the past license period, these program pro-
posals relate only to WBBW-AM. We also conclude for the same rea-
sons set forth in paragraph 22, supra, that the proposed service for
WBBW-FM is adequate to meet the needs and interests of the
community.

26. Petitioner’s allegation that WBBW-AM proposes to reduce
broadcast matter in the categories of news, public affairs, and “other”
fails to raise a substantial and material question of fact which requires
exploration in a hearing. The Commission has not adopted quantita-
tive standards by which to judge a licensee’s performance in the con-
text of a regular renewal. Instead, the amount of such programming
has been left to the sound discretion of the licensee based upon his
ascertainment of community |l))roblems, the format of his station, the
size of his market, the availability of other broadcast outlets in the
markets and other factors which may affect the licensee’s operation
of his station. Absent evidence that the licensee’s percentage proposals
will not meet ascertained community problems or that the licensee has
abused its discretion, the Commission will not seek to second guess the
licensee. No such evidence has been presented here, In view of the num-
ber of variables involved in the operation of a broadcast station, a
licensee’s program proposals are not expected to remain static. What is
important is that a licensee live up to its programming promises. No
question of promise versus performance has %een raised in this pro-
ceeding. In fact, WBBW-AM’s programming during the 1970 com-
posite week in the categories of news, public affairs and “other”
exceeded its 1967 proposals. Finally, we note that although WBBW-
AM’s 1970 percentage proposals are less than its 1967 proposals, the
licensee states, in its opposition, that it is presently carrying the same
amount of programming in the categories of news, public affairs and
“other” as the station carried during the past license period.

27. Petitioner has alleged that the licensee’s employment record is
not in compliance with the Commission’s Equal Emplycrgr]ment Oppor-
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tunity Rules and that the licensee has no affirmative plans to establish
compliance. We note, by way of background, that on June 4, 1969, the
Commission adopted rules to prohibit discrimination in the employ-
ment practices o? broadcast licenses. Nondiscrimination in Broadcast
Employment, Docket No. 18244, FCC 69-631, 18 FCC 2d 240 (1969).
At the same time we issued a Further Notice of Proposed Rule-Making,
34 F.R. 9288, requesting comments with regard to a proposed annual
reporting requirement and a proposed requirement for the prep-
aration of equal employment opportunity programs to be furnished
by existing stations in the applications for construction permits, as-
signments or transfers of control, and renewals of licenses. By Report
and Order adopted May 20, 1970, released June 3, 1970, 23 FCC 2d
430, we adopted a rule, 47 C.F.R. 1.612, requiring broadcast permittees
and licensees to file an annual statistical report on their employment
makeup (FCC Form 395), and a requirement that broadcast appli-
cants and licensees submit an equal employment opportunity program

Section VI of FCC Forms 301, 303, 309, 311, 315, 340, and 342). B

ublic Notice dated October 22, 1970, the Commission advised all
broadcast licensees and permittees that they would be required to file
their initial annual statistical reports of their employment makeup
on or before May 1, 1971. The Commission also advised broadcast ap-
plicants and licensees who would be filing applications on or after
January 4, 1971, that they would be required to file an equal employ-
ment opportunity program in accordance with the guidelines deline-
ated in é);.tion of the various broadcast application forms.

28. Petitioner’s alle%ations concerning EW’S employment poli-
cies and practices are based solely upon information and belief. Peti-
tioner cites the number of minority persons employed by WBBW and
concludes that the licensee has engaged in employment discrimina-
tion on the basis of race. No evidence of specific instances of diserimi-
nation indicating a pattern of discrimination has been submitted.
Nor has petitioner submitted any evidence indicating that the li-
censee’s employment policies contain artificial barriers to employment.
While it is recognized that an extremely low rate of minority
employment may raise appropriate questions requiring administrative
inquiry, the facts in this proceeding indicate that the licensee is mak-
ing reasonable and faith efforts to assure nondiscriminatory
employment policies and practices and, in particular, to improve the
emploYment status of minorities. An examination of the stations’
annual employment reports (FCC Form 395), which are now on file
with the Commission, indicates that the licensee is taking affirmative
steps to improve its minority hiring. The May 1971 report indicates
that WBBW employed 21 persons full time, including one minority
service worker. The stations also employed 11 persons part-time, in-
cluding two minority professionals and one minority office and clerical
worker. The stations’ 1972 report indicates that WBBW emploved 23
persons full time. including one minority professional, one minority
office and clerical worker and one minority service worker. The 1972
report also states that WBBW employed six persons part-time. includ-
ing two minority professionals. These facts also disclose that the
percentage of minorities employed by the licensee (i.e., 13%) fall
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within a range of reasonableness when compared with the percentage
of minorities (apﬁ:roximately 9 per cent) in the Youngstown-Warren
standard metropolitan statistical area.* On the basis of the information
available to us, we conclude that the licensee is making a reasonable
effort to maintain policies and practices which assure nondiscrimi-
nation in emgloyment.

29. We find petitioner’s allegation concerning licensee’s commercial
practices to be without merit. Although the licensee did exceed its self-
1mposed commercial ceiling of 18 minues on two occasions, this does
not constitute a pattern of over-commercialization.

30. Petitioner alleges and licensee admits that on one occasion the
station’s public file was not available for inspection by a representa-
tive of petitioner. Licensee’s explanation that all the employees who
were responsible for the public file were out to lunch is not a satisfac-
tory reason for failure to make the file available. Section 1.526 of the
rules provides that a file be available at the main studio of a broad-
cast station during regular business hours for inspection by the public.
It is the licensee’s responsibility to make any necessary arrangements
to have the public file available at all times during its regular busi-
ness hours. We note, however, that licensee did make its public file
available to petitioner on at least one other occasion and the violation
of Section 1.526 does not appear to be repeated. We believe that no
further action is necessary on this matter.

81. The pleadings indicate the parties have drawn different infer-
ences and conclusions from the facts presented and, to some degree,
have become involved in irreconcilable disputes as to the facts them-
selves, The existence of factual disputes does not give rise in every
instance to the requirement that a hearing be held. This requirement
does not arise under Section 309(d) of the Act unless the Commission
finds that it involves substantial or material questions of fact which
have direct bearing on the determination of whether or not the public
interest would be served by a grant of the application. Stone v. F.C.C.,
supra. Based on our review of the licensee’s renewal applications and
the matters discussed herein, we find that BBC has failed to raise sub-
stantial and material questions of fact which establish a prima facie
case for denial of WBBW’s licenses. We also find that a grant of
Mahoning Valley Broadcasting Corporation’s applications would
serve the public interest, convenience and necessity.

32. In reaching our conclusions, we are not unaware of the concern
being expressed by minority ugs about the responsiveness of the
broadcast media to their local problems. The Commission, of course,
cannot waive or ignore the pleading standards set forth in Section

8 Bureau of the Census, Advance Report on Pogulatlon Characteristics PC (V2)-37,
February 1971, discloses the following population characteristics for Youngstown and the
Youngstown-Warren Metropolitan Area :

Youngstown, Ohjo :

otal population 139, 788
White population 103, 765
Negro population 35, 285
Other __ 738

Youngstown-Warren metropolitan area :

otal population 536, 003
White population 488, 796
Negro population --- 50, 621
Other oo .. - 1, 586

39 F.C.C. 2d



64 Federal Communications Commission Reports

309(d) of the Act to accommodate petitioners. Clearly, if members of
the public choose to wait until the end of a license term and then peti-
tion to deny renewal of license, they must meet the strict requirements
of Section 309 (d). This does not mean however that commum ups
are left without the means to improve local broadcast service. We have
found that cooperation at the local level is the best and most effective
method of resolving local problems and improving local service. Ac-
cordingly, we wish to reaffirm our prior expression of policy approv-
ing community-broadcaster discussions throughout the license term.
Obviously, while under an obligation to ascertain and program for
community problems, no broadcaster can be aware of everyone’s needs
all the time. Therefore, interested members of the public who feel a
station’s performance is inadequate should so advise the broadcaster to
ive him th(:vc:fportunity to consider their ideas and suggestions. Such

igacussions ill be more effective if conducted throughout the license
term and not only at renewal time.

33. Accordintly, IT IS ORDERED, That the petitions to deny filed
by the Black Broadcasting Coalition and others are denied.

34. IT IS FURTHER ORDERED, That the above-captioned ap-
plications for renewal of licenses of Stations WBBW and WQO

_ (formerly WBBW-FM), Youngstown, Ohio, are hereby granted.
Feperar, ComMUNICATIONS COMMISSION,
Ben F. WarLe, Secretary.

DisseNTING OPINION OF COMMISSIONER NICHOLAS JOHNBON

A number of concerned citizens—individually and as agents of
various community organizations in Columbus, Ohio—brought a peti-
tion to deny the license renewals of stations WCOL ( & FM).
The Black Broadcasting Coalition (BBC) brought a petition to deny
the license renewals of stations WBBW (AM & FM) 1n Youngstown
Ohio. Both petitions charge that the challenged stations have tailed
adequately to ascertain their community’s needs and that they have
discriminated against various minority groups in both their program-
ming and employment practices.

If true, these claims would surely indicate that these stations have
failed to serve the public interest. See, e.g., Primer on Ascertainment
of Community Problems by Broadcast Applicants, 27 FCC 2d 650
(1971) ; Radio Station WSNT, Ine., 27 2d 993 (1971); Non-
discrimination Employment Practices of Broadocast Licensees, 13 FCC
2d 766 (1968), 18 FCC 2d 240 (1969), 23 FCC 2d 430 (1970). How-
ever, by holding that the pleadings of these petitioners have failed to
raise “substantial or material questions of fact” sufficient to show that
a grant of these renewals would be prima facie inconsistent with the

ublic interest, the majority—with a casual wave of its collective
and—simply brushes these objections aside and grants the renewals.

Under the majority’s Draconian approach to our vague, yet strin-
glent pleading rules, these petitioners never really had a chance. I

issent. :

In Stone v. Federal Communications Commission, — F. 2d ——
(D.C. Cir. 1972), 24 RR 2d 2105 (1972), the D.C. Circuit held that,
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under § 309(d) (1) of the Communications Act of 1934, a petition to
deny a licensee’s renewal application does not mandate an evidentia
hearing unless that petition contains specific allegations of fact sui-
ficient to show that a grant of the aig ication would be prima facie
inconsistent with the public interest. Like the FCC, the Court merely
parroted the language of the Act—failing to elucidate on the sort of
allegations required.

As a result, the majority