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INTRODUCTION TO 1992 EDITION

This booklet supplements the 1988 edition of the NAB’s Legal Guide to
Broadcast Law and Regulation and covers the period January 1, 1988, to August
10, 1992. It supersedes the 1991 edition of the supplement.

In order to benefit properly from this supplement, the reader must first
examine the Main Volume before using this supplement, which primarily reports
changes in material contained in the Main Volume.

This supplement was prepared by William S. Green, a retired partner of
Reed Smith Shaw & McClay, Washington, D.C., with the assistance of Melissa
Stoll, a senior paralegal of that firm, and Karen Livesay of the NAB staff.

Ben Ivins, the NAB’s assistant general counsel, contributed the chapters
on copyright and cable, and J. Michael Hines and Stephanie M. Loughlin of
Dow, Lohnes & Albertson, Washington, D.C., contributed the material on
taxation. A special thanks to NAB Deputy General Counsel Barry Umansky for
overall editing of this supplement.

In order to increase the usefulness of this supplement to persons seeking
additional information regarding a particular subject, case citations and rule
references have been provided. An Index, Table of Cases, Appendix of many
new FCC application forms and an FCC Filing Fee schedule are also included,
as well as an Appendix of FCC Standards for Assessing Forfeitures.

As with any other work of this kind, the reader is reminded that this
supplement is merely intended as a guide, and that any legal advice pertaining to
a particular problem should be obtained from an attorney. NAB members may
also contact the Association’s Legal Department at (202) 429-5430.

Henry L. Baumann

Executive Vice President
General Counsel
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CHAPTER 1

Application Fees, Reporting Requirements
And Announcements

A. General Considerations
1. Ownership Reports

The responsibility for filing an ownership report begins with the grant of
the construction permit. Within 30 days of the grant, the permittee must file a
report containing all of the required information listed in the Main Volume.!
Because of the extended period of time which often intervenes between the initial
grant and the application for license, an ownership report must also accompany
that application. If the previous report is current and unamended, the permittee
may certify by letter that it has reviewed the report and that it is accurate, in lieu
of filing a new report.

Thereafter, the report or certification is to be filed and a fee paid on the
anniversary of the date on which the station’s license renewal application is
required to be filed pursuant to the Commission’s timetable. (See Table at the
end of this chapter and Fee Appendix.) As pointed out in the Main Volume,
limited partners must be reported unless the licensee (or permittee) certifies that
the limited partner is not materially involved, directly or indirectly, in the
management or operation of the station.

2s Agreements

Some agreements are not required to be filed or kept in the station’s public
inspection file, but must be made available to FCC personnel upon request.
These include time brokerage agreements, subcarrier leasing agreements, time
sales contracts with the same sponsor for more than four hours per day and
contracts with chief operators. "Time brokerage" agreements among stations
must be filed with the Commission and placed in the public file. See Chapter IV.

Contracts with talent, attorneys, performers and labor unions need not be
filed or made available for FCC inspection.
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3. Statements of Program Service

In Office of Communications of the United Church of Christ v. FCC, 911
F.2d 803 (1990), the Court of Appeals upheld the FCC in accepting the following
statement of program service:

(Applicant) intends to offer programming relating to issues of
public concern facing the community of . These issues
will be addressed through a variety of non-entertainment and
public affairs programming.

While this is the minimum which the Court will accept, many attorneys
recommend that a more detailed statement be submitted, if possible. Although
the Court’s decision dealt with a television application, the rationale and language
of the decision would apply to AM and FM as well.

B. Applications

1. Applications for New Stations or Changes in
Existing Stations

The Commission has revised extensively the information requirements for
Form 301, particularly those dealing with financial ownership and integration
qualifications.® (See Appendix of Forms for FCC Form 301, February 1992
edition.) PREVIOUS EDITIONS OF THIS FORM ARE NOT TO BE USED
(Public Notice, May 15, 1992). The Commission now requires that the applicant
estimate the total funds "necessary to construct and operate the requested facility
for three months without revenue." It also requires the applicant to identify each
source of funds, including the name, address and telephone number of the source,
the relationship of the source to the applicant and the amount of funds to be
supplied by each source. The use of the new Form 301 eliminates the need for
filing of a separate Form 155.

In addition to more detailed corporate information, the application also
requires a statement indicating the name of each principal of the applicant who
would, in the event of the grant of the application on a comparative basis,
participate in the management of the station, whether the participation will be
full-time (minimum of 40 hours per week) or part-time (minimum of 20 hours per
week) and a description of the proposed position and duties.

The new Form 301 also contains questions dealing with engineering

information required for the new "post-freeze" AM grants and a certification of
compliance with anti-drug regulations.
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Also the application requires the applicant to state whether it intends to
claim any preference based on:

Minority status

Past local residence
Female status
Broadcast experience
AM daytimer status
Civic activities

e a0 oW

SPECIAL NOTE REGARDING ANTI-DRUG CERTIFICATION: On
December 27, 1991, the Commission released a report and order requiring that
all applicants for authority "by whatever name that instrument may be designated"
file a certification of compliance with Section 5301 of the Anti-Drug Abuse Act
of 1988. 6 FCC Rcd 7551 (1991). A sample certification is enclosed in the
Appendix of Forms.

2. Request for Extension of Time to Construct

In August 1988, the Commission eliminated its long-standing Form 701
and substituted Form 307 as the vehicle for seeking extension of construction
time.* The information to be supplied is generally the same. (See Appendix of
Forms.)

3. License to Cover Construction Permit

There have been certain changes in the applications which are to be used
for licenses to cover construction permits.

Form 347 is to be used for Low Power TV, TV Translators and
TV Boosters.

Form 399-L has been eliminated.

Form 350 is to be used for FM Translators and FM Boosters.

A UHF station which is not in operation, but is assigned to the same
allocated channel on which a 1000 watt UHF translator is authorized, must notify
the translator station in writing at least 10 days prior to going on the air and must

certify that fact to the FCC. (FCC Rule 73.1620(f))

In the application for a license to cover a construction permit (FCC Form
302) and on the first anniversary of the commencement of program tests,
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applicants for new broadcast facilities granted as a result of a settlement or other
decision in a comparative proceeding must report:

(1) any deviations from comparative proposals relating to integration of
ownership and management and diversification of the media of mass
communication contained in their application for a construction permit at the time
such application was granted; and

(2) any deviations from an active/passive ownership structure proposed
in their application for a construction permit at the time such application was
granted.

However, these reports are not required in any case in which the order
granting the application relieved the applicant of the obligation to adhere to such
proposals. (FCC Rule 73.1620(g))

4. Assignment of License or Transfer of Control

Public notice regarding the filing of an application must be completed
within thirty days of the filing.

Newspaper publication must be made in a daily newspaper of general
circulation published in the community in which the station is located, or
proposed to be located, at least twice a week for two consecutive weeks in a
three-week period. If there is no such daily newspaper published in the
community, then publication must be made in a weekly newspaper once a week
for three consecutive weeks in a four-week period. If there is neither a daily nor
a weekly newspaper published in the community, then publication should be made
in the daily newspaper, wherever published, which has the greatest general
circulation in the community, twice a week for two consecutive weeks in a three-
week period. (FCC Rule 73.3580(c)(1)) If the station involved is the only
station service operating in the community, or is a non-commercial station, no
newspaper publication is required. (FCC Rule 73.3580(¢))

5, Applications Regarding Auxiliary Stations

In 1989, the Commission issued a new Form 313, which contains different
paragraphs and questions than the ones used in the Main Volume. Applicants are
cautioned not to use the old form, but to use the November 1989 edition. (See
Appendix of Forms.)

A separate instructional pamphlet issued by the Commission discusses in
detail the requirements of this form. A copy of that pamphlet is included in the
Appendix of Forms. It should be consulted prior to filling out the application.
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6. Applications for Renewal of License

For a listing of renewal application due dates and license expiration dates,
by state, for radio, television and translators, see the Chart at the end of this
chapter.

(i Call Signs

In an exhaustive analysis of relevant factors involved in call letter
protection, the Delaware Chancery Court in Draper Communications, Inc. v,
Delaware Valley Broadcasters Limited Partnership, 505 A.2d 1283 (1985),
enjoined the use of the call letters WBOT-TV by a station in Wilmington,
Delaware, upon a complaint by WBOC-TV, Salisbury, Maryland. The stations’
service contours overlapped in significant population areas. The Court rejected
the Wilmington station’s argument that the public identifies stations by channel
number, not by call letters. The Court noted that the emergence of cable, with
different channel locations for broadcast stations, dissipates the public’s
identification of the TV station with its on the air channel assignment and
increases the importance of call letters.

Call signs are awarded on a first-come, first-served basis. When requests
to change call signs are pending, the call sign to be relinquished is not available
until the effective date of the change. Effective dates for call sign changes are
specified in weekly public notices. Prior to the effective date, no applications for
the relinquished call sign will be accepted. (Public Notice, May 5, 1992).

C. Announcements
1. Station Identification
Effective midnight April 19, 1992, the Commission adopted new AM

technical criteria. 6 FCC Rcd 6273 (1991). These new rules affect station
identification requirements. See p. 77 for a full discussion.

21 Sponsorship Identification

In a significant decision, National Assn. for Better Broadcasting v. KCOP,
4 FCC Rcd 4988 (1989), the Commission addressed the sponsorship identification
requirements in the context of barter programming. In that case, station KCOP
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had made available annually $300,000 worth of station advertising time in
exchange for the rights to 455 showings of "He Man and the Masters of the
Universe." A citizens’ group claimed that the toymaker and program producer
should be identified as sponsors of the program.

Stating that its "concern is solely that the value of what KCOP exchanged
for the programming might have been less than the program’s worth," the
Commission ruled that the station did not have to make the requested sponsor
identification.

After analyzing the legislative history, the Commission concluded that
Section 317 of the Communications Act did not require it "to engage in a detailed
review of the adequacy of a broadcaster’s payment in every case in which a
program discount is alleged.”" The Commission ruled that under the facts of the
case, a $300,000 annual figure was not "nominal" or "token" and that the
producers had extracted from KCOP "the full, fair market value of the program.”
Since KCOP "did not purchase the program in question for only a nominal fee,"
no sponsor identification was required. The Court of Appeals has denied review
of this decision. National Assn. for Better Broadcasting v. FCC, 902 F.2d 1009
(D.C. Cir. 1990).

3 Sponsored PSAs

The Commission has reminded broadcasters that Public Service
Announcements which are paid for by a sponsor must carry sponsorship
identification announcements. PSAs which are broadcast free must carry only the
identification of the entity on whose behalf they are carried. 6 FCC Rcd 5861
(1991).

D. Fee Collection
1. Overview

The Commission has established a new fee filing system which requires
that a special form (Form 155) be used with each application and which requires
that, until new forms are issued, each application contain the pertinent fee type
code.” Moreover, applications which are feeable are now to be sent to
Pittsburgh, PA, not to Washington, DC. (See Appendix B for a schedule of
Fees, Codes and Addresses.)

THE USE OF THE FEBRUARY 1992 FORM 301 ELIMINATES THE NEED
FOR SUBMITTING A FORM 155 WITH THAT FORM.
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In order to minimize the possibility of loss or delay involved in sending
applications to Pittsburgh, the Commission has established a "back-up procedure"
for certain time sensitive applications.

a. Timely Filed Applications

For time critical, feeable broadcast and common carrier applications,
heretofore filed in Washington, D.C., the Commission will accept as timely filed
those applications stamped in by the lockbox bank (Mellon Bank in Pittsburgh,
PA), before 12 o’clock midnight on the next business day following the official
deadline or cut-off date established by the Commission.

For example, if the Commission establishes a deadline date of May 16,
all filings received at the Mellon Bank in Pittsburgh, PA, before 12 o’clock
midnight on May 17, will be considered as timely filed.

b. "Back-Up" Filing Procedures

A back-up filing procedure has been established for only time critical,
feeable broadcast and common carrier applications, previously filed in
Washington, to provide "insurance" against lost or late filings. This procedure
can be used only if applications are being delivered to Pittsburgh via express mail
(U.S. Postal Service) or an established courier service which "normally” may be
expected to deliver an application to Pittsburgh by the next business day after
placement with the service. This procedure is not available to filers who are
mailing via first class mail or delivering by any means other than an established
commercial courier or express mail.

To receive this protection against loss or lateness, two copies of a filled
out fee form (FCC Form 155), one copy of a legible proof of express mailing or
courier receipt, one copy of the application/filing, and one copy of the remittance
(in that order) must be filed with the Office of the Secretary by 5:30 p.m. on the
official deadline or cut-off date established by the Commission.

Copies of these "back-up" filings will be retained in storage by the
Secretary’s Office and can only be accessed by the applicant when an issue
concerning a lost or late filing is raised.

2, Procedure

a. Fee and Form 155 Requirement

Each application or other filing submitted to the Commission for which a
fee is prescribed must be accompanied by a remittance in the full amount of the
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fee due and FCC Form 155.° The filing of an application on FCC Form 301,
February 1992 edition need not be accompanied by a Form 155. (As they are
updated, other FCC Forms will contain the Form 155 information.)

A single FCC Form 155 may be used when paying multiples of a single
type of fee for authorizations that may be requested in one application or request
and/or for up to five different authorizations (with different fee codes) that may
be requested in the same application or request. Applications subject to fees
which are submitted without an FCC Form 155 will be dismissed. Improperly
completed FCC Forms 155 may subject the underlying filing to dismissal.
Filings subject to a fee that are submitted without a fee, with an insufficient fee,
with a fee payment in an improper form, or with a payment instrument that is
uncollectible shall be dismissed and the application returned without processing.
No application or other filing will be deemed sufficient for processing unless the
correct fee is attached.

Applications returned to applicants for additional information or
corrections will not require an additional fee when resubmitted, unless the
additional information results in an increase of the original fee amount. The
additional fee will then be required with the resubmission. The entire fee will be
forfeited if the application is not resubmitted to the Commission by the
appropriate resubmission deadline. Applicants should attach a copy of the
Commission’s request for additional or corrected information, or a stamped copy
of the original submission, to their resubmission.

b. Form of Payment

Fee payments should be by check, bank draft or money order payable to
the FCC. The Commission discourages applicants from sending cash and will not
be responsible for cash sent through the mail. Applicants are required to submit
one payment instrument (check, bank draft or money order) and FCC Form 155
with each application or filing. Multiple payment instruments for a single
application or filing are not permitted. The FCC may accept multiple money
orders as payment for a single application where the fee exceeds the maximum
amount for a money order established by the issuing agency and the use of
multiple money orders is the only practical method available for fee payment.

The FCC may require payment of fees with a cashier’s check when: (a)
a person or organization has, on two or more occasions, made payment with a
payment instrument on which the Commission did not receive final payment and
such failure is not excused by bank error; or (b) the number of expected receipts
for a particular filing window or time frame justifies the use of a cashier’s check
to ensure final payment before the Commission expends resources in processing
the submissions.
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The FCC will not furnish fee receipts. An applicant may request a date-
stamped copy of an application by submitting an extra copy of the filing. Those
filing by mail must provide a stamped, self-addressed envelope.

c. Filing Locations
The locations for fee payments for each form are listed in Appendix B.
While applicants are encouraged to check the Appendix prior to filing, the

following are the addresses for the most commonly used forms:

Commercial TV

Forms
301} Federal Communications Commission
302} Mass Media Services
303-S } P.O. Box 358165

} Pittsburgh, PA 15251-5165
314 } Federal Communications Commission
315} Mass Media Services
316 } P.O. Box 358350

}  Pittsburgh, PA 15251-5350

Commercial Radio

Forms AM EM
301 } Federal Communications Commission Federal Communications Commission
302 } Mass Media Services Mass Media Services
303-S } P.O. Box 358190 P.O. Box 358195
} Pittsburgh, PA 15251-5190 Pittsburgh, PA 15251-5195
314 } Federal Communications Commission Federal Communications Commission
315 } Mass Media Services Mass Media Services
316 } P.O. Box 358350 P.O. Box 358350
} Pittsburgh, PA 15251-5350 Pittsburgh, PA 15251-5350

d. Conditionality of Grant

Any FCC grant will be conditioned upon final payment of the applicable
fee. If final payment is not made prior to a grant, the application or filing will:

(a) be dismissed and returned to the applicant;
(b) lose its place in the processing line; and
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©) not be accorded retroactive treatment if resubmitted
after the relevant filing deadline.

If, subsequent to a grant, the Commission is notified that final payment
has not been made, the Commission will:

(a) automatically rescind that grant;

(b) notify the grantee of this action; and

©) not permit retroactive treatment for the
resubmission of the application or filing if the
relevant deadline has expired.

Upon receipt of a notification of rescission of the authorization, the
grantee must immediately cease any operations initiated pursuant to the grant.

e. Return or Refund of Charges
(a) The full amount of any fee submitted will be returned:
1) when no fee is required;

)] when the FCC determines that an
insufficient fee has been submitted
within 30 calendar days of receipt of
filing, and the filing is dismissed,;

(3)  when the application is filed by an
applicant who cannot fulfill a
prescribed age requirement;

@) when the Commission adopts new
rules that nullify applications already
accepted for filing, or a new law or
treaty would render useless a grant
or other positive disposition of the
application;

&) when a waiver is granted; or

6) when an application for new or
modified facilities is not timely filed
in accordance with the filing window

as established by the Commission in
a public notice specifying the earliest

10
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and latest dates for filing such
applications.

Note: Payments in excess of an application fee will be refunded only if
the overpayment is eight dollars ($8.00) or more.

(b) Applicants designated for comparative hearings will be
entitled to a grant without payment of the hearing fee or a refund of the hearing
fee paid in the following circumstances:

1) When only one applicant files a
Notice of Appearance and pays the
hearing fee, that single remaining
applicant will be entitled to a refund
of the hearing fee upon request if it
is immediately grantable or if all
issues specified in the designation
order and requiring resolution can be
deleted.

2) When a settlement agreement filed
with the presiding judge by the
Notice of Appearance deadline
provides for the dismissal of all but
one of the applicants, and the single
remaining applicant is immediately
grantable, no hearing fee is due.
However, if the application cannot
be granted without resolution of
issues specified in the designation
order, the applicant must pay the
hearing fee. That payment will be
refunded upon request if all
outstanding issues can be deleted.

However, hearing fees paid pursuant to the above will be retained by the
Commission in any case requiring a decision on the merits of an applicant’s post-
designation amendment or evidentiary showing, whether by Summary Decision
or otherwise.

(©) Applicants for first-come, first-served construction permits
will be entitled to a refund of the fee, if within fifteen days of the issuance of a

Public Notice indicating that there is a previously filed pending application for the
same vacant channel, such applicant notifies the Commission that it no longer

11
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wishes the application to remain on file behind the first applicant and any other
applicants filed before his or her application, and the applicant specifically
requests a refund of the fee paid and dismissal of his or her application. 6 FCC
Rcd 5919 (1991).

f. General Exemptions from Charges
No fee shall be required for:

@) Applications filed for the sole purpose of modifying an existing
authorization (or a pending application) in order to comply with new or additional
requirements of the Commission’s rules or the rules of another Federal agency.
(However, if the applicant also requests an additional modification, renewal, or
other action, the appropriate fee for such additional request must accompany the
application. Cases in which a fee will be paid include applications by FM and
TV licensees or permittees seeking to upgrade a channel after a rule making.)

) Applicants in the Special Emergency Radio and Public Safety Radio
Services that are government entities or nonprofit entities. Applicants claiming
nonprofit status must include a current Internal Revenue Service Determination
Letter documenting this nonprofit status.

©) Applicants, permittees or licensees of noncommercial educational
broadcast stations in the FM or TV services, as well as AM applicants, permittees
or licensees who certify that the station will operate or does operate
noncommercially.

(d) Noncommercial entities requesting Commission authorization in any
other mass media service, private radio service or common carrier service
otherwise requiring a fee, if that service is used in conjunction with the
noncommercial educational broadcast station.

(e) Other applicants, permittees or licensees providing, or proposing
to provide, a noncommercial educational or instructional service under certain
specified circumstances.

g. Adjustments to Charges
The Schedule of Charges listed in Appendix B will be adjusted by the

Commission on October 1, 1993, and every two years thereafter, to reflect the
percentage change in the Consumer Price Index.

12
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h. Hot Line

The Commission maintains a Hot Line for fee inquiries. The number is
(202) 632-3337 or 3338.

i. Special Note Concerning Annual Ownership Report Fees

Because it has received numerous inquiries regarding the fee status of
various aspects of "annual” ownership reports (as opposed to those filed in
conjunction with initial licensing or license assignments and transfers), the
Commission, on June 6, 1990, released a Public Notice clarifying these matters.
The following summarizes that Public Notice:

The "annual" ownership report for a single AM, FM or TV
broadcast station would consist of: one Fee Processing Form (FcCcC
Form 155); one or more Forms 323s (depending on the number of
entities which have an interest in the licensee); and a check
covering the required "annual" ownership report fee of $35.00.

Licensees owning multiple stations with different renewal
anniversary filing dates can submit an annual ownership report for
each of their stations on the anniversary date of their choice.

Licensees need file only one Fee Processing Form (Form 155)
when they submit multiple annual ownership reports at the same
time. A single check covering the total required fee should be
included with FCC Form 155.

The annual ownership report is filed on an individual station basis
and the $35.00 report fee is calculated thereon. It is the number
of annual ownership reports or stations for which a report is filed
that determines the total fee due; not the number of FCC Form
323s filed in connection therewith. For example, if the licensee
of six (6) radio stations and two (2) television stations files its
annual ownership reports at the same time, a total fee of $280.00
is due, regardless of the number of FCC Form 323s or "no
change" letters that may be required to be filed.

The annual ownership report that may be required at the same time
that the licensee is filing its renewal application should not be
included with that renewal. Different filing requirements and fees
apply to these submissions. The annual ownership report must be
mailed or delivered in a separate envelope to the Mellon Bank in
Pittsburgh.

13
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A letter submission certifying "no change" constitutes a station’s
"annual ownership report” for that year and is governed by the
same fee and filing requirements as an "ownership report."

The Fee Processing Form (FCC Form 155) allows for the use of
more than one Fee Type Code. Use Fee Type Code MAR on one
line for fees associated with radio stations (both AM and FM), and
use MAT on another line for fees associated with television
stations.

A fee is charged only for the licensee’s submission of an "annual”
ownership report. There are no fees for the filing of an ownership
report (FCC Form 323) that is required after grant of an original
construction permit, when a permittee applies for an initial license,
or after the consummation, pursuant to Commission consent, of a
transfer of control or license assignment. These ownership reports
should be delivered or mailed to the Secretary, Federal
Communications Commission, 1919 M Street, N.W., Washington,
DC 20554.

E. Renewal Considerations

While the basic license renewal themes of the Main Volume remain
unchanged, the following are some significant changes:

(1) The filing fee for renewal applications for commercial broadcast
stations has been raised from $30 per station to $100 per station. (See Appendix
B.)

2) When applying for renewal, applicants should use Form 303-S
dated May 1988. The previous version of the form has been superseded and
should not be used. (See Appendix of Forms.)

3) The changed Form 303-S requires the recasting of the instructions
contained in the Main Volume for the completion of the application. Applicants
are reminded to check the appropriate box indicating whether a fee is enclosed.
Commercial TV applicants must also answer Question 9.

14
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Detailed discussion of questions of Revised Form 303-S

Question 1: This question requires the identification of the applicant.
It is suggested that the information correspond exactly to the information
appearing on the license which is to be renewed.

Question 2: This question requires the identification of the service in
which the station operates.

Question 3: This question requires the identification of any FM or TV
Booster for which renewal of license is also requested.

Question 4: This question asks whether the Annual Employment Reports
and Annual Ownership Reports have been filed with the FCC during the license
term. If the documents have not been filed, or not filed on time, an explanation
of the reasons must be submitted.

Question 5: The applicant is required to certify that the station is in
compliance with the alien ownership restrictions contained in Section 310 of the
Communications Act. This law prevents the FCC from granting a license to:

L any alien or representative of an alien;

° any corporation organized under the laws of any
foreign country;

° any corporation of which any officer or director is
an alien or of which more than one fifth of the
capital stock is owned or voted by aliens; or

° any corporation directly or indirectly controlled by
any other corporation of which any officer or more
than one fourth of the directors are aliens, or of
which more than one fourth of the capital stock is
owned or voted by aliens.

Any corporation which has many shareholders may have to conduct a
stockholder survey in order to complete this question.

Question 6: The Commission has broadened the scope of its inquiry into
character qualifications. In its Policy Statement and Order, 5 FCC Rcd 3252
(1990), the Commission indicated that "conviction for misconduct constituting a
felony will be relevant to our evaluation of...character.” Thus, the inquiry
includes "all felonies and mass media related antitrust or anticompetitive matters."
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Renewal applicants also will be required "to provide information regarding
relevant pending adjudication involving fraudulent representations to governmental
units, felonies and mass media related antitrust or anticompetitive matters."

At press time, the Commission was in the process of amending the
renewal form to reflect these changes, but no specific questions have been
promulgated. Broadcasters are cautioned to consult counsel to determine the
exact status of the form if they believe there are any matters which should be
reported.

Question 7: This question pertains to the possible environmental impact
of a grant of the renewal application. Renewal applicants are cautioned to
examine their operations to determine compliance with environmental regulations,
particularly new developments which may have taken place since the filing of the
last renewal application. In addition, special attention should be paid to RF
radiation matters appearing on pages 36 and 150-152 of the Main Volume and in

NAB’s A Broadcaster’s Guide to FCC RF Radiation Compliance, a copy of
which can be ordered by calling (800) 368-5644.

Question 8: This question pertains to the placement in the public
inspection file of the documents listed on page 33 of the Main Volume. (See p.
61 for a discussion of the location of the public inspection file.)

Question 9: This question applies only to commercial TV stations. It
pertains to children’s TV programming. See Chapter II.

NOTE: Licensees are specifically reminded that a Form 303-S must be
accompanied by an anti-drug certification. See Appendix of Forms.

4) The Renewal Process

(a) Competing Applications and Petitions to Deny

As a result of allegations that the renewal system was being used to obtain
payments or benefits from the renewal applicant, the Commission concluded "that
there is the clear potential for abuse of our license remnewal process.” The
Commission therefore imposed limitations on payments to competing applicants
and petitioners to deny.

The limitations on payment are as follows:
(1) To competing applicants — a prohibition on "all payments to
competing applicants (other than the incumbent licensee) for the withdrawal of an

application prior to the Initial Decision stage of a comparative hearing.
Thereafter, [the Commission] will approve settlements that do not exceed the
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withdrawing party’s legitimate and prudent expenses for filing and litigating the
competing application."

(2)  To petitioners to deny — the Commission will allow monetary
payments to a petitioner "provided they do not exceed the petitioner’s legitimate
and prudent expenses in prosecuting its petition." Citizens’ agreements will be
reviewed on a case-by-case basis. Agreements which call for payments to
petitioners (but not to an unrelated party) will "not further the public interest and
hence will likely be disapproved.” However, this presumption may be rebutted
by a public interest showing.

In addition, the Commission has revoked its so-called Cameron Policy,
which presumed that the competing applicant will have the use of the incumbent’s
transmitter site in the event that the renewal is denied. The Commission
concluded that retention of that policy "makes it more economically attractive for
bogus challengers to file merely to elicit a settlement.” 4 FCC Rcd 4780 (1989).

(b) Comparative Criteria

Recognizing the tension which exists between the licensee’s expectation
of renewal and the challenger’s right to a full hearing, the Commission has
proposed a "two-step” procedure whereby the incumbent licensee would make an
initial showing of its past programming, which the competing applicant would be
permitted to rebut. The ALJ would determine then whether the challenger had
successfully rebutted the incumbent’s presumption of meritorious service. If the
challenger is successful in rebutting that presumption, then the issue of preference
for past service would become an issue in the hearing.” In consideration of this
proposal, two facts are of paramount importance to the broadcaster. The first of
these is the necessity for community oriented programming; the second is the
need for adequate records to document the quality and quantity of that
programming.

While the licensee’s record as a whole is considered in assessing "renewal
expectancy,” where a licensee has instituted a dramatic and permanent format
change, its programming following that change is more probative of its likely
future performance than its programming prior to that change. Monroe
Communications Corp. v. FCC, 900 F.2d 351 (D.C. Cir. 1990).

©) Character Qualifications

The Commission has revised its character qualification policy so that all
felony convictions will now be considered in assessing qualifications, because
such violations are probative of the party’s propensity to disobey the law.
However, mitigating circumstances may be considered. Adjudicated violations
of antitrust or anticompetitive laws involving any mass medium will also be
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considered. The Commission may grant the application subject to the outcome
of pending proceedings.®

Licensees are reminded that they are required to report to the Commission
any adjudications relevant to character qualifications that are issued during the

license term. (FCC Rule 1.65(c)) This report must be filed within 90 days of
the time the licensee learns of the facts. 6 FCC Rcd 3448 (1991). NOTE: The
effectiveness of this section has been suspended, only insofar as licensees (not
applicants for new facilities or assignees) are concerned. (FCC 91-244)

(d) Revised Announcements for LPTV and Similar Stations

By a report and order released April 9, 1992, FCC 92-165, the
Commission simplified the renewal announcements for LPTV stations.
Henceforth, an applicant who files an application for renewal of a LPTV which
originates programming may omit the references to a public inspection file.
Moreover, such an applicant need not publish an ad in the newspaper as
heretofore required. The newspaper publication requirement will, however, apply
to LPTV stations which do not originate programming, TV translator, TV
booster, FM translator or FM booster stations. 7 FCC Rcd 2284 (1992).

The required broadcast announcements are to be made as close to the
standard announcement time as the LPTV’s schedule will permit.

F. New Applications

While the details of the new application’ and the comparative hearing
processes are outside the scope of this work, the Commission has adopted several
procedures for broadcasters involved in applying for new facilities or secking to
transfer or assign existing stations.

Both the comparative process for new applications and the comparative
renewal process are now being reexamined by the Commission. The new
application criteria are subject to a rulemaking proceeding initiated on April 10,
1992. 7 FCC Rcd 2664 (1992). These comparative renewal proceedings have
been pending for many years.

1. Settlements Among Applicants for Construction Permits

The Commission has limited the dollar amount of payments that can be
made to settle competing applications for construction permits for new broadcast
stations, or modifications to facilities of existing stations, to legitimate and

prudent out-of-pocket expenses. These settlements can be made even after the
hearing begins. 6 FCC Rcd 2901 (1991).
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Parties seeking approval of a settlement prior to the start of the trial phase
must submit: 1) certifications that they have not received and will not receive
any money or other considerations in excess of their legitimate and prudent
expenses; 2) the exact nature and amount of any consideration paid or promised;
3) an itemized accounting of the expenses for which they seek reimbursement;
and 4) the terms of any oral agreement relating to the dismissal or amendment of
the application.

These limitations do not apply to bona fide mergers of interest, but the
FCC will scrutinize these mergers to prevent abuse. 6 FCC Rcd 2901 (1991).

& Comparative Hearings

In order to expedite the comparative hearing process, the Commission
adopted rules which will: 1) encourage settlements through earlier payment of
the hearing fee and provide for settlement conferences before settlement judges;
2) expedite discovery through the use of standardized document production orders
and integration statements and improve time limits on discovery; 3) expedite
hearings by encouraging written proceedings and establishing time guidelines for
the various phases of the hearing and the preparation of the Initial Decision; and
4) expedite appeals through limitation on oral argument and impose time
guidelines on the completion of the review process.

The Commission also has modified the so-called Ruarch policy under
which settlements can extinguish the continuing validity of integration and
divestiture commitments made during the comparative hearing process. The
Commission will now permit successful applicants in a "global" settlement (all
applicants) to withdraw divestiture and integration proposals where the settlement
is entered into by the exchange of exhibits deadline. 6 FCC Rcd 3403 (1991).

The Commission declined to eliminate or alter the Anax doctrine, which
permits applicants to exclude limited partners and the owners of non-voting stock
from the calculation to determine the comparative credit for integration of
ownership and management, as well as for diversity. 6 FCC Rcd 157 (1990).

3. Petitions to Deny New Applications, Assignment
and Transfer Applications and Abuse of
Frequency Allocation Proceedings

Where a petitioner to deny seeks to dismiss a petition filed against an
application for a new station or for the transfer, assignment or modification of an
existing facility, each party to the petition must submit a copy of any written
agreement relating to the dismissal and an affidavit: (1) certifying that it has not
received or paid, and will not receive or pay, any money in exchange for the
dismissal of the petition to deny in excess of legitimate and prudent expenses
incurred by the petitioner seeking dismissal; (2) disclosing the exact nature and
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amount of any money or other consideration paid or promised in connection with
the dismissal of the petition to deny; and (3) disclosing the terms of any oral
agreement related to the dismissal of the petition to deny.

Any petitioner seeking reimbursement of expenses under the agreement
must also submit an itemized accounting of its expenses incurred in preparing,
filing and prosecuting its petition for which reimbursement is sought.

As in its treatment of citizens’ agreements in the renewal context, the FCC
will not enforce private contractual agreements related to programming in
citizens’ agreements reached in settlement of petitions filed in new licensing,
modification and transfer and assignment contexts. The renewal process remains
the appropriate setting in which to assert that a licensee has failed adequately to
serve community needs.

The Commission will, however, review citizens’ agreements reached in
exchange for dismissing petitions to deny, or refraining from filing them, for the
limited purpose of determining whether they comport with the public interest.

The limitation on payment of expenses applies not only in cases of filing
a petition to deny, but also to threats of filing such petitions.

In proceedings involving changes in the FM or TV Table of Allotments,
the Commission will limit the amount and type of consideration that may be paid
for the withdrawal of an expression of interest to legitimate and prudent expenses
incurred in preparing and filing the expression of interest. Currently, parties are
required to include an expression of interest in applying for, constructing, and
operating the proposed facility if the allotment is made. These expressions have
the status of representations to the Commission, as do any assertions contained
in pleadings filed with the Commission. Thus, a statement of interest in
operating a station made by a party who, in fact, lacks the requisite intent to
construct and operate the proposed facility will, henceforth, be considered a
material misrepresentation. '
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10.

Endnotes

In addition to the listed information, the report must also contain a listing
of broadcast stations in which the underlying licensee (or permittee) has
an interest.

The Commission’s decision regarding Technical Assignment criteria, 6
FCC Rcd 6273 (1991), eliminated the exemption previously granted to
Class IV stations in the processing of their applications.

4 FCC Red 3853 (1989).

Form 701 is now used for applications in the common carrier and satellite
service and should not be used by broadcast applicants.

This requirement for the filing of FCC Form 155 will be eliminated once
the Commission publishes its application and reporting forms with the fee
type encoded on the form.

This requirement for the simultaneous submission of fees with applications
or other filing does not apply to the payment of fees for which the
Commission has established a billing process.

4 FCC Red 6363 (1989).
5 FCC Red 3252 (1990).

Effective April 5, 1990, the Commission had placed a freeze on the
acceptance of applications for new AM stations, except for specially listed
circumstances. On March 27, 1992, the Commission announced that it
would lift the freeze on April 19, 1992. See Chapter XIII of this
Supplement.

5 FCC Red 3911 (1990).
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Table I: TV LICENSE RENEWALS

Filing
State Date Expiration Date
Alabama 12/02/96 04/01/97
Alaska 10/01/93 02/01/94
Arizona 06/01/93 10/01/93
Arkansas 02/03/97 06/01/97
California 08/02/93 12/01/93
Colorado 12/01/92 04/01/93
Connecticut 12/01/93 04/01/94
Delaware 04/01/94 08/01/94
Florida 10/01/96 02/01/97
Georgia 12/02/96 04/01/97
Hawaii 10/01/93 02/01/94
Idaho 06/01/93 10/01/93
Illinois 08/01/97 12/01/97
Indiana 04/01/97 08/01/97
Iowa 10/01/92 02/01/93
Kansas 02/01/93 06/01/93
Kentucky 04/01/97 08/01/97
Louisiana 02/03/97 06/01/97
Maine 12/01/93 04/01/94
Maryland 06/03/96 10/01/96
Massachusetts 12/01/93 04/01/94
Michigan 06/02/97 10/01/97
Minnesota 12/01/92 04/01/93
Mississippi 02/03/97 06/01/97
Missouri 10/01/92 02/01/93
Montana 12/01/92 04/01/93
Nebraska 02/01/93 06/01/93
Nevada 06/01/93 10/01/93
New Hampshire 12/01/93 04/01/94
New Jersey 02/01/94 06/01/94
New Mexico 06/01/93 10/01/93
New York 02/01/94 06/01/94
North Carolina 08/01/96 12/01/96
North Dakota 12/01/92 04/01/93
Ohio 06/02/97 10/01/97
Oklahoma 02/01/93 06/01/93
Oregon 10/01/93 02/01/94
Pennsylvania 04/01/94 08/01/94
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Table I: TV LICENSE RENEWALS -- cont’d

Filing
State Date Expiration Date
Rhode Island 12/01/93 04/01/94
South Carolina 08/01/96 12/01/96
South Dakota 12/01/92 04/01/93
Tennessee 04/01/97 08/01/97
Texas 04/01/93 08/01/93
Utah 06/01/93 10/01/93
Vermont 12/01/93 04/01/94
Virginia 06/03/96 10/01/96
Washington 10/01/93 02/01/94
West Virginia 06/03/96 10/01/96
Wisconsin 08/01/97 12/01/97
Wyoming 06/01/93 10/01/93
Washington, DC 06/03/96 10/01/96
Virgin Islands 10/01/96 02/01/97
Puerto Rico 10/01/96 02/01/97
Guam 10/01/93 02/01/94
American Somoa 10/01/93 02/01/94
Mariana Islands 10/01/93 02/01/94
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Table II: RADIO LICENSE RENEWALS

Filing
State Date Expiration Date
Alabama 12/01/95 04/01/96
Alaska 10/01/97 02/01/98
Arizona 06/02/97 10/01/97
Arkansas 02/01/96 06/01/96
California 08/01/97 12/01/97
Colorado 12/02/96 04/01/97
Connecticut 12/01/97 04/01/98
Delaware 04/01/98 08/01/98
Florida 10/02/95 02/01/96
Georgia 12/01/95 04/01/96
Hawaii 10/01/97 02/01/98
Idaho 06/02/97 10/01/97
Illinois 08/01/96 12/01/96
Indiana 04/01/96 08/01/96
JIowa 10/01/96 02/01/97
Kansas 02/03/97 06/01/97
Kentucky 04/01/96 08/01/96
Louisiana 02/01/96 06/01/96
Maine 12/01/97 04/01/98
Maryland 06/01/95 10/01/95
Massachusetts 12/01/97 04/01/98
Michigan 06/03/96 10/01/96
Minnesota 12/02/96 04/01/97
Mississippi 02/01/96 06/01/96
Missouri 10/01/96 02/01/97
Montana 12/02/96 04/01/97
Nebraska 02/03/97 06/01/97
Nevada 06/02/97 10/01/97
New Hampshire 12/01/97 04/01/98
New Jersey 02/02/98 06/01/98
New Mexico 06/02/97 10/01/97
New York 02/02/98 06/01/98
North Carolina 08/01/95 12/01/95
North Dakota 12/02/96 04/01/97
Ohio 06/03/96 10/01/96
Oklahoma 02/03/97 06/01/97
Oregon 10/01/97 02/01/98
Pennsylvania 04/01/98 08/01/98
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Table II: RADIO LICENSE RENEWALS -- cont’d

State

Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming
Washington, DC
Virgin Islands
Puerto Rico
Guam

American Somoa
Mariana Islands

Filing
Date

12/01/97
08/01/95
12/02/96
04/01/96
04/01/97
06/02/97
12/01/97
06/01/95
10/01/97
06/01/95
08/01/96
06/02/97
06/01/95
10/02/95
10/02/95
10/01/97
10/01/97
10/01/97

Expiration Date

04/01/98
12/01/95
04/01/97
08/01/96
08/01/97
10/01/97
04/01/98
10/01/95
02/01/98
10/01/95
12/01/96
10/01/97
10/01/95
02/01/96
02/01/96
02/01/98
02/01/98
02/01/98
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Table III: LPTV & TV TRANSLATOR LICENSE RENEWALS

Filing
State Date Expiration Date
Alabama 04/01/93 08/01/93
Alaska 12/02/96 04/01/97
Arizona 08/01/97 12/01/97
Arkansas 04/01/93 08/01/93
California 12/01/92 04/01/93
Colorado 02/03/97 06/01/97
Connecticut 02/01/93 06/01/93
Delaware 02/01/93 06/01/93
Florida 04/01/93 08/01/93
Georgia 04/01/93 08/01/93
Hawali 12/02/96 04/01/97
Idaho 06/03/96 10/01/96
llinois 04/01/93 08/01/93
Indiana 04/01/93 08/01/93
JIowa 10/01/93. 02/01/94
Kansas 08/02/93 12/01/93
Kentucky 04/01/93 08/01/93
Louisiana 04/01/93 08/01/93
Maine 02/01/93 06/01/93
Maryland 02/01/93 06/01/93
Massachusetts 02/01/93 06/01/93
Michigan 04/01/93 08/01/93
Minnesota 12/01/93 04/01/94
Mississippi 04/01/93 08/01/93
Missouri 04/01/93 08/01/93
Montana 04/01/94 08/01/94
Nebraska 08/02/93 12/01/93
Nevada 10/01/92 02/01/93
New Hampshire 02/01/93 06/01/93
New Jersey 02/01/93 06/01/93
New Mexico 04/01/97 08/01/97
New York 02/01/93 06/01/93
North Carolina 04/01/93 08/01/93
North Dakota 12/01/93 04/01/94
Ohio 02/01/93 06/01/93
Oklahoma 06/01/93 10/01/93
Oregon 10/01/96 02/01/97
Pennsylivania 02/01/93 06/01/93
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Table IIl: LPTV & TV TRANSLATOR LICENSE RENEWALS -- cont’d

Filing
State Date Expiration Date
Rhode Island 02/01/93 06/01/93
South Carolina 04/01/93 08/01/93
South Dakota 10/01/93 02/01/94
Tennessee 04/01/93 08/01/93
Texas 06/01/93 10/01/93
Utah 06/02/97 10/01/97
Vermont 02/01/93 06/01/93
Virginia 04/01/93 08/01/93
Washington 08/01/96 12/01/96
West Virginia 02/01/93 06/01/93
Wisconsin 04/01/93 08/01/93
Wyoming 02/01/94 06/01/94
Washington, DC 02/01/93 06/01/93
Virgin Islands 04/01/93 08/01/93
Puerto Rico 04/01/93 08/01/93
Guam 12/02/96 04/01/97
American Somoa 12/02/96 04/01/97
Mariana Islands 12/02/96 04/01/97

On July 28, 1992, the Commission proposed to conform the license
expiration dates of TV translators, FM translators and LPTV stations to the
license expiration dates of the full power stations in the same state. It also
proposed the use of a single renewal form for simultaneous renewal of commonly
owned translators, LPTVs and full power stations having the same renewal date.
(MM Docket No. 92-168)
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Table IV: FM TRANSLATOR LICENSE RENEWALS

Filing
State Date Expiration Date
Alabama 04/01/97 08/01/97
Alaska 12/01/95 04/01/96
Arizona 08/01/96 12/01/96
Arkansas 04/01/97 08/01/97
California 12/02/96 04/01/97
Colorado 02/01/96 06/01/96
Connecticut 02/03/97 06/01/97
Delaware 02/03/97 06/01/97
Florida 04/01/97 08/01/97
Georgia 04/01/97 08/01/97
Hawaii 12/01/95 04/01/96
Idaho 06/01/95 10/01/95
Illinois 04/01/97 08/01/97
Indiana 04/01/97 08/01/97
Iowa 10/01/97 02/01/98
Kansas 08/01/97 12/01/97
Kentucky 04/01/97 08/01/97
Louisiana 04/01/97 08/01/97
Maine 02/03/97 06/01/97
Maryland 02/03/97 06/01/97
Massachusetts 02/03/97 06/01/97
Michigan 04/01/97 08/01/97
Minnesota 12/01/97 04/01/98
Mississippi 04/01/97 08/01/97
Missouri 04/01/97 08/01/97
Montana 04/01/98 08/01/98
Nebraska 08/01/97 12/01/97
Nevada 10/01/96 02/01/97
New Hampshire 02/03/97 06/01/97
New Jersey 02/03/97 06/01/97
New Mexico 04/01/96 08/01/96
New York 02/03/97 06/01/97
North Carolina 04/01/97 08/01/97
North Dakota 12/01/97 04/01/98
Ohio 02/03/97 06/01/97
Oklahoma 06/02/97 10/01/97
Oregon 10/02/95 02/01/96
Pennsylvania 02/03/97 06/01/97
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Table IV: FM TRANSLATOR LICENSE RENEWALS -- cont’d

Filing
State Date Expiration Date
Rhode Island 02/03/97 06/01/97
South Carolina 04/01/97 08/01/97
South Dakota 10/01/97 02/01/98
Tennessee 04/01/97 08/01/97
Texas 06/02/97 10/01/97
Utah 06/03/96 10/01/96
Vermont 02/03/97 06/01/97
Virginia 04/01/97 08/01/97
Washington 08/01/95 12/01/95
West Virginia 02/03/97 06/01/97
Wisconsin 04/01/97 08/01/97
Wyoming 02/02/98 06/01/98
Washington, DC 02/03/97 06/01/97
Virgin Islands 04/01/97 08/01/97
Puerto Rico 04/01/97 08/01/97
Guam 12/01/95 04/01/96
American Somoa 12/01/95 04/01/96
Mariana Islands 12/01/95 04/01/96

On July 28, 1992, the Commission proposed to conform the license
expiration dates of TV translators, FM translators and LPTV stations to the
license expiration dates of the full power stations in the same state. It also
proposed the use of a single renewal form for simultaneous renewal of commonly
owned translators, LPTVs and full power stations having the same renewal date.
(MM Docket No. 92-168)
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CHAPTER 11

Programming Policies and Practices
A. Quarterly Issues/Programs Lists

The importance of the accuracy and completeness of the Issues/Program
Lists cannot be overestimated. Under the proposed comparative criteria, these
lists would constitute a pivotal part of the licensee’s presumption of license
renewal expectancy. (See p. 17, supra.)

B. Fairness Doctrine — Political Broadcasts
Introduction

The Commission has completely revamped its political broadcasting rules
and associated procedures. All references in the Main Volume and in the 1991
update are superseded by the material contained in this volume. 7 FCC Red 678
(1991); 7 FCC Rcd 1616 (1992); FCC 92-210 (1992); 7 FCC Rcd 4123 (1992).

A detailed discussion of the political broadcasting rules can be found in
the NAB’s "Political Broadcast Catechism" dated September, 1992. The ensuing
discussion highlights the new rules and procedures.

) Fairness Doctrine

The abolition of the Fairness Doctrire has been upheld by the Court
Syracuse Peace Council v. ECC, 867 F.2d 654 (D.C. Cir. 1989), cert. denied,
110 S.Ct. 717 (1990). The Court upheld the FCC’s finding that the Doctrine
chilled speech, and that the rationale for the Doctrine — the scarcity of facilities
— was no longer applicable.

Various efforts in Congress to codify the Doctrine were unsuccessful as
of the close of the 101st Congress.

To that extent, the discussion in the Main Volume regarding the
applicability of the Doctrine and procedures thereunder, while no longer

representing prevailing law, may be used by broadcasters as their own guide in
assuring a fair presentation of competing public issues.
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The termination of the Faimess Doctrine has affected the following
"carryover" policies which had been based on the Fairness Doctrine:

a. The Ballot Issue Rule. The Commission held that the
repeal of the Doctrine "because of its chilling effect applies to the fairness
doctrine’s application to ballot issues as well." 7 FCC Rcd 541 (1992). An
appeal of this decision is pending.

b. Political Editorial Rule.  Until further Commission
action, broadcasters are still required to provide notification, transcript and reply
time when a station editorializes for or against a legally qualified candidate.

c. Personal Attack Rule. As of February 14, 1992, the
Staff has ruled that "the Commission has not yet decided the precedental
applicability of the Meredith decision to the personal attack rule." 7 FCC Rcd
1385 (1992).

2. Political Broadcasts
a. Definition of a "Use"

A "use of a broadcast facility” which triggers equal time obligations and
lowest unit charge obligations is a "non-exempt" appearance (by picture of
identified or identifiable voice) of a candidate which is controlled, approved or
sponsored by the candidate or the candidate’s authorized committee once the
candidate has become legally qualified. This is an important departure from
previous interpretations.

b. Definition of "Exempt program"

Appearances on bona-fide newscasts, news interviews, news documentaries
and on the spot coverage of bona fide news events are exempt appearances. The
Commission has ruled regarding the exempt status of many programs such as the
television network "morning" shows and major syndicated "talk" programs.
Broadcasters should check the "exempt" status of these programs before airing
the appearances of candidates.

c. Preclearance and Sponsor ID
A station may not censor a candidate appearing on a non-exempt program.
Stations may "request" candidates to submit their spots in advance to allow
the station to determine whether the ad constitutes a "use” and whether it

complies with the sponsor I.D. requirements. If the candidate refuses, the station
may advise the candidate that the station will take whatever steps are necessary
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to add the appropriate sponsor 1.D. to the submitted spot. The additional time
for the I.D. need not be provided free.

A proper sponsor 1.D. must state that the spot is "paid for" or "sponsored
by" the specific entity, e.g., committee, organization, association, etc., paying
for the spot. If the spot is not paid for by the candidate, the I.D. must state
whether the spot is authorized by the candidate.

All television political spots must contain a visual sponsor 1.D. in letters
equal to at least four percent of the screen height (twenty scan lines) and on the
air for at least four seconds. No audio 1.D. is required.

d. The Political File

A station’s political file must contain all requests for political time and
their disposition, including the schedule of the time provided or purchased, the
dates and times the spots actually aired, the rates charged, the classes of time
purchased, and documentation of any rebates provided.

FCC rules require that the file be maintained in an "orderly manner."

Because of the importance to candidates of timely access to political file
information, the FCC requires that all required information be placed in the file
"as soon as possible." The Commission requires that stations provide some
means by which candidates can determine exactly when opposing spots aired. A
station may meet this obligation by placing the "information concerning the times
ordered by the candidate in the file with a notation that the station will provide
immediate assistance and access to its program logs to candidates requesting
information" as to the time that scheduled spots actually aired. The file must be
currently updated to show that information.

e. Candidate Access

Only candidates for Federal offices have a right of "reasonable access" to
a station’s facilities.

Stations are no longer required to sell any advertising time to candidates
for state or local offices. However, if a station sells to state or local candidates,
equal opportunities, sponsor I.D. and lowest unit charge rules apply, and any
"volume discounts” must be made available.

Federal candidates are entitled to reasonable access, including the ability
to purchase program-length time consistent with a station’s schedule. Stations
may not set specific limits on the amount of time which a federal candidate may
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purchase (such as one spot per hour), but may decline to meet unreasonable
requests for time.

Stations still can refuse to sell advertising time during news programs.

Stations which do not sell political advertising during news programs are
not required to create and sell to candidates a "news-adjacency" class of time.
If they have such a time slot, or create one, the station must not charge more than
the lowest unit rate for the same type of time that otherwise would be offered
during the news program itself. If advertising time during news adjacencies is
sold as part of a regular program rotation, e.g., a prime time rotator or a 10-11
p-m. slot, candidates may be charged the lowest unit rate which applies to that
class of time.

Stations must provide candidates with access to the station to place orders
or change copy during the weekend prior to an election if, during the year prior
to the election period, the station has provided such weekend access to any
commercial advertiser. A station’s weekend obligation to a candidate is
"proportional” to the weekend access afforded commercial advertisers.

f. Advance Payment

A station may require Federal candidates to provide advance payment up
to seven days before the spot is scheduled to air unless its deadline for
commercial advertisers is shorter. In February 1992, the FCC staff elaborated
on this issue, based on the general FCC policy that stations cannot discriminate
between commercial advertisers and candidates. The staff determined that if a
candidate or a candidate’s agency has an established credit relationship with the
station and the candidate or the agency assumes responsibility for payment,
advance payment cannot be required if the station would not so treat commercial
advertisers or their representatives under the station’s customary payment/credit
policies. Thus, stations may still require candidates to pay in advance for spots
unless all of the above criteria are met.

g. Lowest Unit Charge

While the concept of the lowest unit charge appears to be simple on its
face, the complexity of current broadcast selling practices has turned the simple
concept into a difficult and confusing problem.

Under Section 315(b) of the Communications Act, a broadcast stations’s
charges for advertising time purchased for candidate uses while campaigning for
political office during the last 45 days of a primary campaign or the last 60 days
of a general election campaign may not exceed "the lowest unit charge of the
station for the same class and amount of time for the same period.” Outside
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those immediate pre-election periods, the charges to such candidates may not
exceed "the charges made for comparable use of such station by other users."
Subsection (d) of Section 315 directs the Commission to prescribe rules to
implement the statute. The Commission, over the years, has adopted rules,
provided general guidance and issued rulings both orally and in writing in
response to complaints and requests for declaratory relief.

The current Commission policy emphasizes "disclosure” to candidates of
the various options available to them. Licensees are cautioned to exercise great
care in preparing disclosure statements, such disclosure being an affirmative
obligation of a broadcast licensee. Rates provided outside the 45-day and 60-day
"windows" must be disclosed also.

The lowest unit charge complexity has resulted in protracted litigation in
various courts in which candidates have contended that stations have overcharged
them for broadcast time. In order to bring uniformity of procedure and substance
in deciding these controversies, the Commission has preempted state courts from
deciding whether stations violated the "lowest unit charge" requirement of Section
315, and determined that there is no private cause of action against stations under
federal law for candidates who believe they were overcharged. This FCC
preemption encompasses both determinations of liability and the assessment of
damages for any violations. At the same time the FCC adopted new complaint
procedures for determining these controversies.

Under the FCC’s new complaint procedures, candidates who believe they
were overcharged must file a complaint with the FCC. If, after a broadcaster has
an opportunity to respond, the Commission determines that the candidate has
established a prima facie case that he or she had been overcharged, it will order
discovery into the station’s commercial sales practices to determine whether it
afforded candidates the lowest unit charge. If the FCC determines that its
political rules have been violated, it may order rebates to candidates as well as
forfeitures. The FCC established $12,500.00 as the "base fine" for violation of
the lowest unit charge, reasonable access and equal opportunities provisions. 6
FCC Rcd 7511 (1991), rec. den. 7 FCC Red 4123 (1992).

3. Candidate Debates

In Chandler v. Georgia Public Telecommunications Commission, 917 F.2d
486 (11th Cir. 1990), cert. denied, 112 S. Ct. 71 (1991), the court ruled that a
public television station did not violate the First or Fourteenth Amendment by
refusing to invite a Libertarian candidate to participate in a debate in which the
Republican and Democratic candidates appeared.
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4, Station Liability

In DeYoung v. Patten, 898 F.2d 628 (8th Cir. 1990), the court ruled that
"there is no implied private cause of action (for damages) under the Federal
Communications Act to enforce the equal time provision." At press time, there
were suits pending in at least three states seeking to obtain damages.

C. Children’s Television Rules

On April 9, 1991, the FCC adopted a Report and Order implementing the
Children’s Television Act of 1990. Following reconsideration, 6 FCC Rcd 5093
(1991), the new rules are as follows:

1. Commercial Limits

The Children’s Television Act requires that the Commission review at
renewal time the extent to which television licensees have met the commercial
time limits of 104 minutes on the weekend and 12 minutes during the week.

a. "Children’s Programming"

The FCC has applied the new commercial limits to programs "originally
produced and broadcast primarily for an audience of children 12 years old and
under." This definition excludes programs originally produced for a general
audience that are significantly viewed by children. It also excludes programs
intended for a teenage audience.

b. "Commercial Matter"

The Commission defined "commercial matter" as "air time sold for
purposes of selling a product,” in keeping with common parlance and generally
understood practice. "Commercial matter" includes advertising for services, as
well as for products. PSAs sponsored by non-profit organizations and promoting
not-for-profit activities will not be considered commercial matter.

The Commission has excluded from the definition of commercial matter
air time sold for purposes of presenting educational and informational material,
including "spot" announcements, with the only sponsorship mention a "sponsored
by" and the visual appearance of a sponsor’s standard corporate logo, as long as
the logo appears when the sponsor is verbally identified and lasts only as long as
the required sponsorship identification. However, the addition of product
mentions or advertising to such an identification announcement would constitute
commercial matter.
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The mention of a sponsor in a program promo will count as commercial
time, as will the mention of a product or service related to the program or the
sponsor or the mention of a prize furnished by the program sponsor -- so long as
some consideration is given, even as part of a program package. A promotional
announcement will not be considered commercial matter simply because it
includes a mere identification of a product to be used as a prize.

c. Clock Hour Rule

The Commission will "count" commercial minutes by clock hour, rather
than by program segment. Commercials in adjacent positions immediately outside
a program’s clock hour will not be attributed to that hour.

Where a half-hour "island" of children’s programming appears in the
midst of general programming, the hourly limits should be applied on a
proportionate basis. The commercial limits are to be prorated and applied to
program segments of five minutes or longer duration. The commercial time

within an hour of "children’s" programming, even where there are two or more
separate programs within the hour, can be assigned in any configuration.

d. Cable

The commercial limits apply to both television broadcast stations and to
cable operators. Cable network programming is included in the time limits for
which cable operators will be responsible.

e. Commercial Limits Record-keeping and Reporting

Licensees will be required to certify compliance with the commercial time
limits at renewal time and explain all instances where they have exceeded the
limits. They will further be required to maintain records "sufficient to verify
compliance with the commercial limits" and to "substantiate the broadcaster’s
certification of compliance at renewal time." These records must be made
available to the public in the public inspection file.

Stations may keep program logs to meet the record-keeping requirement,
but they are not obliged to. Tapes of children’s programs, so long as they are
made available for viewing by the public, will satisfy the requirement. In
addition, the following types of documentation will also satisfy the record-keeping
requirement: (1) lists of the number of commercial minutes per hour aired during
identified children’s programs; or (2) certified documentation that the station
and/or network/syndicator, as a standard practice, formats and airs identified
children’s programs within the statutory limits of commercials, together with a
detailed listing of any overages. Documentation must identify the specific
programs which the broadcaster believes are subject to the commercial limits.
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Broadcasters may rely on network records or other information, so long as such
records meet the above standards.

These commercial records must be placed in the station’s public file no
later than the tenth day of the quarter following the quarter in which the programs
are aired.

' Programming Requirements

Under the terms of the Act, each television broadcast station is required
to serve the "educational and informational needs of children" in its overall
programming, which is to include "some" programming specifically designed to
serve those needs.

a. Age Range of "Children"

The programming obligation applies to programs "originally produced and
broadcast for an audience of children 16 years of age and under."

The Commission will not require that licensees target programming to all
age groups of the child audience. The Order states that "stations may select the
age groups they can most effectively serve.”

b. Definition of "Educational and
Informational Programming"

The Commission has stated that "programming that furthers the positive
development of the child in any respect, including the child’s
cognitive/intellectual or emotional/social needs, can contribute to satisfying the
licensee’s obligation to serve the educational and informational needs of
children." On reconsideration, it declined to modify that definition.

The Commission will rely on the good faith judgment of the licensee in
making these determinations.

C. Assessment of Needs

The Report and Order requires that licensees "assess" the educational and
informational needs of children in their communities.

As a permissive guideline only, the Commission adopted four assessment
criteria for determining how to meet the educational and informational needs of
children. It suggested that a licensee take into account: (1) the circumstances
within the community; (2) other programming on the station; (3) programming
aired on other broadcast stations within the community; and (4) other programs
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for children available in the broadcaster’s community of licensee. Licensees
would then air programs "intended to meet" the educational and informational
needs of children, responding to this assessment. A licensee has no per se
obligation to monitor other stations or to change its plans based on what another
station airs.

The Commission has made it clear that, if a licensee’s programming and
non-broadcast efforts are meeting the Act’s requirements, the Commission would
not, either in "renewal review or in the context of a challenge, require an
additional elaboration of the licensee’s determination of how to serve children’s
educational and informational needs."

d. Amount and Type of "Specifically
Designed" Programming

The Commission has declined to establish any minimum amount of
"specifically designed" programming that is necessary to be aired to comply with
the Act, stating that the amount is "likely to vary according to other
circumstances, including, but not limited to, type of programming aired and other
non-broadcast efforts made by the station." The legislative history of the Act as
well as the Report and Order do indicate that licensees must air "some"
educational and informational programming "specifically designed" for children.

The Order specifically states that the Commission is not requiring
"regularly scheduled” educational and informational programming, that short
segment programming, including vignettes and PSAs, may qualify. Such
qualifying programming need not be locally produced and need not be live action.

However, qualifying programming cannot consist solely of short-segment
programming, although such programming can contribute to satisfying the
programming obligation. The station must air "some” standard-length children’s
programs in order to fulfill the requirement.

The Commission stated that it is giving licensees "discretion in fulfilling
their responsibility under the Act encompasses consideration of financial and
technical factors and market size in evaluating compliance. "

e. Non-broadcast Efforts

The Act states that, in making its renewal review of compliance with the
programming standard, the Commission may also consider (1) any special non-
broadcast efforts which enhance the educational and informational value of such
programming, and (2) any "special effort” to produce or support programming
broadcast by another station in the licensee’s market that is specifically designed
to serve the educational and informational needs of children.
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If a station produces or buys children’s programs broadcast on another
station, both stations may rely on such programming in their renewal applications.
The extent of support, measured in both time and money, of another station’s
programming will determine the weight afforded it. However, non-programming
efforts will not entirely eliminate the obligation to provide "some" "specifically
designed" educational and informational programming.

) Noncommercial Educational Stations

The Commission has construed the statutory obligation to meet children’s
educational and informational needs as applying to all broadcasters, including
noncommercial educational broadcasters. It has, however, tolled application of
specific record-compilation, filing and submission requirements to noncommercial
stations. The Commission will require noncommercial stations to maintain
documentation sufficient to show compliance at renewal time with the Act’s
programming obligations in response to a challenge or to specific complaints.

g. Programming Record-keeping and Reporting

The Order requires licensees to maintain children’s programming records
and to make these records part of their public inspection file. The records should
contain a summary of the licensee’s "most significant” programming response,
non-broadcast efforts and support for other stations’ programming directed to the
educational and informational needs of children. These reports may be updated
quarterly (as issues/program reports are required to be) or annually.

Licensees must identify their children’s programming records as such,
either as part of the issues/program list or as a separate list. The records must
indicate the time, date and duration and include a brief description of the program
or non-broadcast effort. The records need only contain a general statement
regarding the scheduling of short-segment programming, such as PSAs and
regularly scheduled programs, and need not provide exact times for each and
every airing of these programs. Licensees also need not give the exact time of
a short-segment program that airs within a longer program, nor state the origin
of a program.

A licensee must submit a "summary of the licensee’s programming
response and other efforts directed to the educational and informational needs of
children" and must keep it in its public file. Licensees need not submit
documents identical to those contained in the public file with their renewal
applications. Licensees may format the public file information differently when
submitting it at renewal. However, the factual information and data submitted to
the Commission should be identical to that contained in the public file. Question
9 of the renewal form specifically requires a response regarding a TV station’s
programming efforts and commercial practices.
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3. Program-Length Children’s Commercials

The Order defines a program-length commercial (PLC) as a program
associated with a product in which commercials for that product are aired.

Thus, most current programming that is based on a toy or other product
will not be considered a PLC unless ads for that toy or product are aired within
the body of the program or are not separated from the start or close of the
program by intervening and unrelated program material.

4. Penalties

The Commission will assess forfeitures for violations of the rules if
violations are "willful or repeated." Forfeitures for violations of the
programming standard will be considered only at renewal.

Violations of the Act will be considered along with a licensee’s overall
performance in determining whether it is entitled to a renewal. The Commission
may impose reporting requirements, forfeitures, short-term renewals or other
sanctions and may take violations into account in determining the weight of a
renewal expectancy in a comparative renewal proceeding.

D. Broadcasts During Emergency

By Public Notice of September 27, 1990, the FCC reminded television
licensees that:

If a television station broadcasts any emergency information, that
is, information which is of timely decisional value to the public in
furthering the safety of life and property, it must present the
information visually and may present it aurally as well. Stations
may use any method of visual presentation which results in a
legible message conveying the essential emergency information.
Methods which may be used include, but are not necessarily
limited to, electronic captioning, manual methods (hand printing),
slides or mechanical printing processes. The use of sign language
or symbols may be used to supplement, but not supplant, the other
methods because not all persons with impaired hearing understand
sign language.

The obligation to provide visual displays is incurred whenever
emergency information is broadcast. The obligation is not limited

to those instances in which the EBS is formally activated, a request
is received from a government official, or the information is
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specifically identified as an emergency announcement.
Furthermore, the obligation cannot be avoided because the
emergency information is broadcast during a regularly scheduled
program or is characterized as news or public affairs. It is the act
of transmitting emergency information that triggers the rule.

E. Obscene or Indecent Material

In October 1988, Congress passed legislation requiring the Commission
to promulgate, by January 31, 1989, regulations implementing the ban on
indecent programming on a 24-hour-per-day basis. (Section 608, P. L. 100-459)
After the Commission announced its intention to enforce the Congressionally
mandated ban,' the Court of Appeals stayed the enforcement of that ban on
January 23, 1989.

Responding to the court remand, and to the Congressional action, in July
1990, the Commission adopted a report concluding that the statutory prohibition
of broadcast indecency on a 24-hour basis, as it would be enforced by the
Commission, is constitutional,?

Based upon data collected in the proceeding, the Commission found that
children are in the broadcast audience for both radio and television at all times
of day and night, and that alternatives such as time channeling and technological
restrictions are insufficient to protect them from exposure to harmful indecent
programming.

The FCC also concluded that (1) "children" are appropriately defined as
minors 17 and under; (2) the Commission’s definition of indecency has been
upheld by the courts and will not be changed; and (3) adults have alternative
sources of indecent materials. For purposes of broadcasting, the Commission has
defined indecency as "language that describes, in terms patently offensive as
measured by contemporary community standards for the broadcast medium,
sexual or excretory activities or organs."

In 1991, the Court vacated the Commission’s decision, holding that
Congress "cannot preclude the Commission from creating a safe harbor exception
to its regulation of indecent broadcasts.” Action for Children’s Television v.
FCC, 932 F.2d 1504 (1991). Until such time as a new safe harbor goes into
effect, the Commission’s enforcement authority against indecent broadcast does
not extend to material broadcast between the hours of 8 p.m. and 6 a.m. 6 FCC
Rcd 7548 (1991).

As this Supplement was going to press, the United States Congress had
sent a bill to the President (which he is expected either to sign or simply allow
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to become law without his signature) establishing a midnight to 6 a.m. “safe
harbor" for commercial stations and most noncommercial stations. The measure,
part of the Public Broadcasting Authorization legislation (H.R. 2877/S. 1504),
also provides for a 10:00 p.m. - midnight "safe harbor" for noncommercial
stations not broadcasting past midnight. The constitutionality of these provisions
is expected to be challenged in court.

At this point, it is appropriate to remind broadcasters that it is well
established that the First Amendment does not protect obscene speech, and that,
therefore, the government may have broad authority to regulate obscenity without
reference to First Amendment principles.

F.  Non-Network Territorial Exclusivity

As part of its cable television proceedings, the Commission made changes
in the "territorial exclusivity" rules pertaining to the enforcement of program
exclusivity rules by one television station against another television station (as
opposed to a cable system).

The new rule permits broadcast television stations to acquire national
exclusivity rights for the exhibition of non-network programming against all other
stations. This change also permits broadcast stations to purchase cable syndicated
exclusivity on a national basis whenever they have obtained national broadcast
exclusivity rights. In particular, the revised rule will permit broadcast
"superstations" to obtain full exclusivity rights to programs they present to
viewers nationwide through cable service. Where a station determines that it is
in its best interest to bargain for and purchase national exclusivity rights, and
where the program supplier agrees to sell such rights, no other station will be
able to obtain the rights to exhibit such programming. 3 FCC Recd 5299 (1988).

G. Television Violence
In October 1990 Congress passed legislation providing antitrust immunity
to broadcasters and cable operators to enable them to draft voluntary guidelines

designed to alleviate the negative impact of violence on television. A further
discussion of this subject can be found in Chapter XI of this Supplement.

H. Discontinued Policies
The following additional policy has been discontinued since the publication

of the Main Volume.
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1. TV Colorburst During Black and White Programming

This policy required that colorbursts be omitted during extended
monochrome television transmissions. This requirement, contained in note 8 of
Figure 8 of Section 73.699 of the rules, was deleted although the rules
recommend that colorbursts be omitted. 4 FCC Rcd 2004 (1989).

I. Fines and Forfeitures

In 1989, Congress increased the dollar amount of forfeitures which the
Commission may levy upon the violators of its rule. Broadcasters are cautioned
to bear in mind that the Commission has, over the years, imposed forfeitures
based on a number of different violation of its rules. See Chapter V of the Main
Volume for a detailed discussion of this subject. By a policy statement released
August 1, 1991, the FCC established standards for assessing forfeitures. 6 FCC
Red 4695 (1991). A listing of these forfeiture standards can be found in
Appendix C.

J.  Broadcasting of Hoaxes

Following a series of incidents involving false reports of news events, the
Commission enacted a new rule, 73.1217, barring the broadcasting of "false
information concerning a crime or catastrophe,” if the licensee knows that the
information is false, it is foreseeable that the broadcast will cause "substantial
public harm" and such broadcast does, in fact, cause such harm to occur. Any
programming "accompanied by a disclaimer” will be presumed not to pose
foreseeable harm, if the disclaimer "clearly characterizes the program as fiction"
and is presented in a reasonable manner under the circumstances. 7 FCC Red
4106 (1992).
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Endnotes

1. The FCC held that the primary purpose of Congress when mandating the
24-hour prohibition in 1988 was to protect children from exposure to
indecent material. The Commission promulgated regulations implementing
the statutory requirement, but, when these were challenged, the Court
stayed their implementation pending judicial review. Before briefing and
oral argument, the Supreme Court, in a case raising analogous issues in
the context of indecent telephone transmissions, stated that indecent speech
may be regulated if it promotes a "compelling" governmental interest and
is "narrowly tailored" to serve that interest. In light of the Supreme
Court’s opinion, the Commission was granted its request for remand to
receive public comment and collect data relevant to application of this test
to the broadcast indecency prohibition. 5 FCC Red 5297 (1990).

2. In overturning the Commission’s 24 hour ban, the Court ruled that the
“generic definition of indecency comports with constitutional overbreadth
requirements." Action for Children’s Television v. FCC, 932 F.2d 1504
(1991).
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CHAPTER III

Newsgathering Policies

A. Libel and Invasion of Privacy
1, Libel

The decision of the Supreme Court, in Milkovich v. Lorain Journal Co,
110 S.Ct. 2695 (1990), has, for all practical purposes, eliminated the federal
constitutional defense of "opinion" in defamation suits. The material contained
on pages 76-77 of the Main Volume must be read in light of this recent decision.

Briefly stated, these were the pertinent facts in this case. A newspaper
published a column implying that Mr. Milkovich, the coach of a high school
wrestling team, had lied under oath during an investigation of a fight in which his
team was involved. The coach sued the newspaper alleging that the column had
accused him of the crime of perjury. The state courts held that the column
represented "constitutionally protected opinion” and that the newspaper was
immune from suit.

In reversing the Ohio court, the Supreme Court ruled that so-called
"opinion” statements do not represent constitutionally protected speech. The
Court stated:

If a speaker says, "In my opinion John Jones is a liar," he implies
a knowledge of facts which lead to the conclusion that Jones told
an untruth. Even if the speaker states the facts upon which he
bases his opinion, if those facts are either incorrect or incomplete,
or if his assessment of them is erroneous, the statement may still
imply a false assertion of fact. Simply couching such statements
in terms of opinion does not dispel these implications; and the
statement, "In my opinion Jones is a liar," can cause as much
damage to reputation as the statement, "Jones is a liar."

After reciting a number of existing safeguards to the freedom of speech, the
Court ruled:
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We are not persuaded that, in addition to these protections, an
additional separate constitutional privilege for "opinion" is required
to ensure the freedom of expression guaranteed by the First
Amendment. The dispositive question in the present case then
becomes whether or not a reasonable factfinder could conclude that
the statements in the Diadium column imply an assertion that
petitioner Milkovich perjured himself in a judicial proceeding. We
think this question must be answered in the affirmative.

It should be stressed that the Supreme Court did not rule that the
newspaper had defamed the coach. The Court merely ruled that the newspaper
could not use the "opinion" defense as a bar to Mr. Milkovich’s action.

Because many news reporters and broadcasters have grown accustomed to
the proposition that "opinion" can be interposed as a defense in a defamation
case, it is important that all personnel become aware of this very important
development of law. This Supreme Court ruling does not affect the other
traditional defenses to a libel claim.

Following the Supreme Court’s decision in Milkovich, a number of courts
have applied the newly announced doctrine. Of particular interest to broadcasters
is the decision in Unelko Corp. v. Rooney, 912 F.2d 1049 (9th Cir. 1990), cert.
denied, 111 S.Ct. 1586 (1991). In that case, the court upheld the grant of
summary judgment against a manufacturer who had sued Andy Rooney for stating
that the product "didn’t work." The Court ruled that the humorous tenor of the
Rooney segment on 60 Minutes did not protect the program against libel, but that
the manufacturer had failed to meet the Milkovich burden "of showing falsity"
of the statement.

In another case, Immuno A.G. v. Moor Jankowski, 18 Med. L. Rptr.
1625 (1991), New York’s highest court held that under state law a letter to the
editor criticizing the plaintiff’s use of animals for research was worthy of
particular court protection. "The common expectation of a letter to the editor is
not that it will serve as a vehicle for the rigorous and comprehensive presentation
of factual matter but as one principally for the expression of individual opinion."
The court stated "A citizen troubled by things going wrong should feel free to
write to the newspaper and the newspaper should feel free to publish the letter.
It is often the only way to get things put right." (internal quotations omitted)

The New York Court also ruled in favor of the Donahue program in a
case in which a store owner complained that a guest had made derogatory
remarks about the store and had carried a sign asserting that the store "does not
deliver." Behr v. Weber, 18 Med. L. Rptr. 2237 (1991).
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The Supreme Court of Michigan in a decision addressing the recurrent
question of interpretation of words which may have different meanings held
"... if technical and common parlance yield different interpretations of the same
word, the constitutionally required breathing space affords protection to the
writer’s choice.” Rouch v. Enquirer News, Mich. Sup. Ct. #89799, slip opinion
filed July 15, 1992, p. 26.

2. Invasion of Privacy

While a number of newsgathering organizations have self-imposed codes
regarding the identification of rape victims, there has been a growing number of
suits arising out of the identification of such victims.

In the classic case, Cox Broadcasting Corporation v. Cohn, 420 U.S. 469
(1975), the Supreme Court was faced with a right of privacy action arising out
of the identification of a rape victim’s name during the reporting of the trial.
Georgia law made it a misdemeanor and a basis for civil liability to broadcast a
rape victim’s name. The Court ruled that the First Amendment barred the state
from forbidding the accurate publication of a rape victim’s name obtained from
judicial records that are maintained in connection with a public prosecution and
that themselves are open to public inspection. Freedom of the press provided by
the First and Fourteenth Amendments prevents the state from making the
broadcast the basis for civil liability in a cause of action for invasion of privacy.

The Court held the interest of privacy fades when the information involved
already appears on public record.

In 1989, in The Florida Star v. B.J.F., 109 S.Ct. 2603 (1989), the
Supreme Court reversed the award of damages for invasion of privacy to a rape
victim whose name was obtained from a police record which had listed her name.
Unlike the previous case, there had been no arrest or trial of a suspect — and the
newspaper had a policy of not publicizing the names of sexual assault victims.
The Court recognized the public policy of protecting rape victims but concluded
that:

...where a newspaper publishes the truthful information which it
has lawfully obtained, punishment may lawfully be imposed, if at
all, only when narrowly tailored to a state interest of the highest
order, and that no such interest is satisfactorily served by imposing
liability to appellant under the facts of this case.

Following these decisions, the court has ruled that "when police are
called, a private disturbance loses much of its private character," Scheetz v. The
Morning Call, Inc., 946 F.2d 202 (3rd Cir. 1991),! and that
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"the First Amendment forbids the imposition of civil liability in
a privacy action based upon the truthful publication of matters
contained in open judicial proceedings. The news media have a
significant role in our system of justice by subjecting trials to
public scrutiny in order to ensure that trials are fair.

The First Amendment protects the reporting of private facts
when revealed in connection with newsworthy matters. A
publication which is factually accurate is not tortious when
connected with a newsworthy event, even though it may otherwise
be offensive to ordinary sensibilities. "

A party filing a defamation action generally cannot prevent the defendant
from inquiring into otherwise privileged information material to the case. "... it
would be anomalous, indeed, if a plaintiff could significantly lighten the burden
of proving falsity by using the statutory privilege as a shield to preclude evidence
of truth." Howe v. Detroit Free Press, Mich. Sup. Ct. #9042, slip opinion filed
July 14, 1992, p. 22.

B. Confidentiality

The Supreme Court has ruled that a person giving information to a
newspaper under a promise of confidentiality could sue that newspaper if the
newspaper breaches the confidence. The Court held that "generally applicable
laws [promissory estoppel] do not offend the First Amendment simply because
their enforcement against the press had incidental effects on its ability to gather
and report the news." Cohen v. Cowles Media Co., 111 S.Ct. 2513 (1991).

C. Cameras in the Courtroom

Beginning in July 1991, cameras were permitted in selected Federal
courtrooms under a three-year experiment approved by the U.S. Judicial
Conference. While almost all states permit some form of broadcast or
photographic equipment coverage of their proceedings, this is the first time that
such coverage has been permitted in federal courts.

D. Unauthorized Interception

In 1989, the court ruled that the portion of the Federal Wiretap Statute
which prohibited the unauthorized interception and recording of communications
if made for an "injurious” purpose was unconstitutionally vague. Boddie v. ABC,
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Inc, 881 F.2d 267 (6th Cir.), cert. denied, 110 S.Ct. 737 (1990). The provision
in question has now been eliminated.
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Endnotes

In this case, the plaintiff herself disclosed the allegations of spousal assault
to the police and the court concluded that she "could not reasonably expect
the information to remain secret."”
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CHAPTER IV

Commercial Policies and Practices

A. Deceptive Advertising Practices

One of the most common deceptive advertising practices deals with so-
called "credit repair" services which undertake to restore a person’s credit or
secure a credit card, promising to refund the required fee if they fail to produce
results. A number of such advertisers has refused to make the refunds when they
failed to produce the promised results, and the Federal Trade Commission has
taken action against such advertisers. In one case, the estimated loss to
consumers exceeded one million dollars. Stations should be particularly careful
when carrying this type of advertising. Action Credit Systems, Inc., FTC File
872 3107, March 2, 1989.

B. Children’s Television Advertising

For a discussion of the Commission’s regulations dealing with program
length commercials and the length of commercial continuity, see pp. 36-41,
supra. The following is a brief summary of these requirements. Commercial
matter in programs originally produced and broadcast for an audience of children
12 years and under shall be limited to 12 minutes on weekdays and 10.5 minutes
on weekends. Sponsored PSAs and promos which do not mention a product do
not count as commercial matter. Commercial limits are to be applied on a
"clock-hour" basis.

A program length commercial is a program associated with a product in
which commercials for that product are aired. Unrelated programming material
must be aired between a program featuring a product and a commercial for that
product.

The Commission has not changed its rules which prohibit "host selling”
and which require a distinct break between program matter and commercials.

For a discussion of the Commission’s decision regarding barter
arrangement for children’s television programs, see p. 41, supra. (KCOP-TV).
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C. Lotteries, Contests, etc.

Effective May 7, 1990, the Commission amended its lottery rules to
conform to the revisions in the law as a result of the Charity Games Advertising
Clarification Act of 1988. As of that date, broadcasters are permitted to advertise
lotteries authorized or not otherwise prohibited by the state in which they are
conducted if they are conducted by: (a) not-for-profit organizations; (b)
governmental organizations; or (c) commercial entities, provided the lottery is
clearly occasional and ancillary to the primary business of the commercial
organization. Broadcasts of advertisements of state-conducted lotteries will be
permitted only if they are allowed by the station’s state, and may be on behalf of
the home state or any other state which has a state-operated lottery. The
"adjacent state" rule has been dropped.

Broadcasts concerning lotteries conducted by governmental organizations,
not-for-profit organizations and promotional lotteries will be permitted in any
state, whether or not lotteries are authorized in that state, so long as they are
lawful in the state in which they are conducted.

A not-for-profit organization is "any organization that would qualify as tax
exempt under Section 501 of the Internal Revenue Code of 1986." The same
revised regulations apply also to cable. Advertising of gambling casinos, such
as those in Las Vegas or Atlantic City, continues to be unlawful.

It should be stressed that, under the new regulations, advertising for a
state-operated lottery conducted in a state different from the one in which the
station is located will be permitted only if the station is located in a state that
already runs its own official lottery.

Under the new law, stations will be allowed to promote lotteries of local
government units, and those sponsored by non-profit groups, if permitted under
state law. Thus, church bingo games, for example, will be a legitimate subject
of advertising on radio and TV under the new federal law, if conducted in a state
which permits such games and the advertising of them.

The new federal law permits lottery promotions by commercial businesses
when these promotions are conducted as a sideline and the state does not prohibit
the ads. Thus, advertising an occasional lottery conducted by the local
supermarket would be acceptable so long as such advertising does not violate state
law. Care should be taken to control frequent lotteries by the same sponsor. The
gaming activities of Las Vegas-type gambling casinos, whose main business is
gambling, are specifically excluded from the relaxed regulations and may not be
advertised. 5 FCC Rcd 3019 (1990). The FCC recently has fined stations in Las
Vegas for carrying promotions for local casinos in which players who won games
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at the establishments were afforded more entries into the contest than persons who
obtained "free" entries. 7 FCC Rcd 2923 (1992).

Following the 1988 amendments to the lottery laws, the Court ruled that
a station located in North Carolina (which does not have a state lottery) near the
Virginia border (which has a state lottery) could not be prevented from carrying
advertisements for the Virginia lottery. Such a prohibition, the Court ruled "is
constitutionally invalid." Edge Broadcasting Co. v. U.S., 732 F.Supp. 633, 646,
(E.D. Va 1990). The Appeals Court upheld the decision. It stated that "under
the unique circumstances of this case, the government’s goal to preserve state
lottery policies is not advanced by precluding Power 94 from broadcasting
Virginia Lottery announcements." Edge Broadcasting Co. v. U.S., 70 RR 2d 765
(1992). Because of the facts of this case (only 2% of North Carolina residents
were affected) and because the opinion is "unpublished," the case may have a
limited impact.

Another change in the lottery rules took place, effective June 14, 1989,
when the Commission amended its broadcast and cablecast rules (FCC Rule
73.1211 and FCC Rule 76.213) to conform to the newly enacted Indian Gaming
Regulatory Act (P.L. 100-497). The new rules now permit the carrying of
information under the following circumstances:

1. the game is conducted on Indian lands.

2. the game is owned by an Indian tribe or grandfathered pursuant to
Federal law.

3. the game is permitted by law in the state where it is held; and

4. in the case of games where the participants "play against the house”

instead of essentially against each other (e.g., blackjack, baccarat, slot machines),
the Tribe and the State have entered into a compact to permit such games, and
all requirements of the compact have been met.

Congress noted that five states, Arkansas, Hawaii, Indiana, Missouri and
Utah, ban all gaming. 4 FCC Rcd 4590 (1989).

The National Indian Gaming Commission has published detailed
regulations concerning various forms of games on Indian lands (57 FR 12382,
April 9, 1992). Broadcasters should assure themselves that the particular game
being advertised meets the specific definitions of these regulations.

Inquiries can be addressed to the National Indian Gaming Commission,
(202) 632-7003.
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For further information concerning lotteries and contests, consult Lotteries
& Contests: A Broadcaster’s Handbook available from NAB’s Services
Department, (202) 368-5644.

D. Time Brokerage-Type "LMAs": The Principle and Its Rules

In several significant decisions, the Commission’s staff expanded the scope
of the permissible relationship between independently owned stations in the same
market. For example, in Joseph A. Belisle, 5 FCC Rcd 1825 (1990), the staff
upheld an agreement between separately owned AM and FM stations whose city
grade contours overlap, under which the AM station undertook to provide the FM
station between 12 and 24 hours of programming per day. The FM station had
the right to reject or preempt programming. The staff concluded that, regardless
of the number of hours of programming the FM station chooses to accept from
the AM station, the implementation of the affiliation will be legal, as long as the
FM station continues to meet all of the Commission’s requirements in providing
its local service obligations. These include, but are not limited to: retaining the
right to reject programs not in the public interest; retaining the right to cut into
AM’s programming in case of an emergency; broadcasting station identifications;
maintaining a main studio within the station’s principal community contour;
covering local community issues for its issues/programs list; and maintaining the
public inspection file.

In a similar vein, the staff approved a "time brokerage" arrangement
between two independently owned stations whose contours overlap, whereby a
time broker provided programming from 4:00 a.m. to midnight seven days a
week for 24 months, with the hours from midnight to 4:00 a.m. being reserved
for use of the licensee. One station also acquired an option to purchase the other.
Faced with a complaint by a competitor that the arrangement violated the duopoly
and premature transfer of control regulations, the staff held that the allegation of
unauthorized transfer of control was negated by the licensee’s reservation of
control over programming, the right of preemption and retention of control over
personnel. Roy Russo, 5 FCC Red 7586 (1990).

These staff decisions have now been codified by the FCC. On April 10,
1992, it released rules imposing limits on time brokerage agreements among
broadcast stations effective August 1, 1992. 7 FCC Rcd 2755 (1992). While
these arrangements can take different forms, generally they involve one station
owner acquiring rights for sale of all advertising spots on another local station,
in the same market and same service, and also acquiring the right to supply
programming for that station. The programming may, in some cases, be
simulcast from one of the broker’s stations. Changing economic conditions,
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particularly in AM, have resulted in the emergence of Local Management
Agreements (LMAs) incorporating various forms of time brokerage and other
similar arrangements. Although these arrangements may provide both parties
with economic incentives and advantages, there are restrictions on time brokerage
agreements which should be rigorously observed.

Briefly summarized, the new time brokerage joint venture rules are:

| Filing of Agreements

All time brokerage agreements among stations must be placed in the
stations’ public inspection files and filed with the FCC. Confidential material
may be deleted.

2. Simulcasting

Only 25 percent of programming can be duplicated on two local stations
in the same service. This limitation does not apply to cross-service (AM/FM)
programming, nor to "same service" stations serving different geographic areas,

3). Multiple Ownership

A brokering station’s time brokerage interest is treated as "ownership”
under the multiple ownership rules (See Chapter V), if it brokers more than 15 %
of the hours per week of another station in the same market.

4, Licensee Responsibility

The licensee must continue to be responsible for what is broadcast on the
station. That legal responsibility must remain with the licensee and cannot be
transferred or abrogated. The licensee must retain the mechanism for controlling
station operations and performance.

While a brokering entity may have an option to acquire a station, that
agreement cannot be effectuated without FCC consent, and care must be taken

that it is not exercised prematurely. Since such an agreement affects ownership,
it must be filed with the Commission.

E. Payola

Payola is the unreported payment to, or acceptance by, employees of
broadcast stations, program producers or program suppliers of any money,
service or valuable consideration to achieve airplay for any programming.
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Section 507 of the Communications Act requires those persons who have paid,
accepted or agreed to pay or accept such payments to report that fact to the
station licensee before the involved matter is broadcast. In turn, Section 317 of
the Act requires the licensee to announce that the matter contained in the program
is paid for and to disclose the identity of the person furnishing the money or other
valuable consideration.

The seriousness with which the Commission views the practice of payola
was stressed by the Public Notice of May 18, 1988, in which the Commission
announced a series of indictments resulting from its investigation of the practice.
The announcement stated that the Commission rules require that each licensee
"exercise reasonable diligence to obtain from its employees, and from other
persons with whom it deals," information to enable the licensee to comply with
the sponsorship identification requirements of section 317 of the Act. The
reasonable diligence standard can require a higher duty of care by stations whose
formats or other circumstances make them more susceptible to payola. "Thus,
for example, the FCC expects stations that report to charting services to
demonstrate greater diligence to prevent improper conduct by its principals and
employees than would a station with an all news format. It may fall short of
‘reasonable diligence’ if the licensee of such a reporting station does nothing more
than require its employees to execute affidavits stating that they will not violate
laws and regulations prohibiting payola." 4 FCC Rcd 7708 (1988).

As discussed in the Main Volume (p. 112), broadcasters are reminded of
the seriousness with which the Commission views payola activities.

The Commission called to licensees’ attention that a broadcaster’s failure
to comply with section 317 of the Act and 47 C.F.R., Section 73.1212(b) of the
Rules may result in the imposition of administrative sanctions, including monetary
forfeiture or initiation of revocation proceedings.

F. Special Note Concerning Contests

The Main Volume (pp. 107 et seq.) stressed the need for assuring that
contests are not deceptive and that material facts are disclosed. The deregulation
of some aspects of broadcasting has not lessened that responsibility and the FCC
has insisted on both fairness and disclosure. Thus, the Commission has fined a
station for promoting a contest offering a $1000 prize when no such prize was
given, 6 FCC Rcd 4170 (1991), or announcing "that $100,000 worth of
automobiles would be given away as prizes when, in fact, the prize was one car
worth substantially less than that amount.”" 7 FCC Rcd 3574 (1992). A station
in Iowa is facing a $12,500 forfeiture for broadcasting a contest in which the
winner was promised $10,000 a year for 20 years, but the payment of the prize
money was terminated after two years. 7 FCC Rcd 4474 (1992).
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CHAPTER V

Other Operating Policies and Practices

A. The Public Inspection File

The Main Volume has stressed the importance of (1) maintaining a proper
public inspection file and (2) establishing procedures for facilitating public access
to the file. The importance of these two factors cannot be over-emphasized.
Broadcasters should bear in mind that members of the public have a right to see
the documents which are required to be kept in the file, and that much friction
with community groups can be avoided by treating persons who wish to examine
the file with the same courtesy as would be shown to any business visitor.
Members of the public cannot be required to make a prior appointment to see the
File. 7 FCC Rcd 3972 (1992).

1. Retention Requirements

The fo