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Preface

America’s 200th birthday celebration included a serious scrutiny of the role
being played in this nation by the mass communication industries. Media critics,
journalism professors, politicians and concerned citizens filled magazines, books,
radio and television talk shows and newsletters with enough media criticism to
engage all but the most outspoken opponents of the largely commercial system of
communication developed in the United States.

This third edition—the first was prepared in 1971 during the Pentagon Papers
case and the second in 1973 in the midst of Watergate—attempts to capture repre-
sentative samples of that Bicentennial period media analysis. A new section has
been included here, dealing with **Obscenity, Violence and Drugs,’” because of
the never-ending debates about sexually explicit words and pictures, violence on
film and the influence of the media on youth. As part of this discussion we've
included a selection about the lyrics of popular songs.

During the so-called post-Watergate period writers and broadcasters were
preoccupied with examining the ethics employed in major institutions. We've added
a discussion of news media ethics which should cause some thought about the role
of news persons who hold others up to public exposure.

The book contains many other new pieces—there has been a torrent of new
information about books, movies, magazines, minorities and women—but holds to
balance between **conceptual’” material and articles which describe the function of
the particular medium of communication. Throughout all of this a number of
suggestions are made for improvement of the systems which bring us news. enter-
tainment and opinion. We look forward to the 1980s.

We have followed our regular format, “*Changing Concepts of the Function
and Role of the Mass Media,”” **Revolution in the Mass Media’" and **Multiplying
Media Debates.” Again. in many cases we have presented new ideas with the
understanding that the other side of a situation is part of what we call **conventional
wisdom’ —meaning that the argument is well known and could be further explained
in the classroom. We assume the instructor will assign these articles to supplement
basic lecture information given in perhaps an entirely different order than our table
of contents. To assist the more curious, we have provided a brief bibliography after
each article, a second Media Contents section and an Index to the basic terms and
names.

Overall, we notice many of the problems discovered while preparing the
first collection are still with us and may always be there. We are talking about the
struggle of those attempting to gain access to “‘establishment™ newspapers and
broadcast stations, reporters trying to conceal their sources, persons outside the
media crying for changes within the economic and social makeup of media
institutions.

xi
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Preface

Above all. the one thing that never will change is the tough relationship
between larger and more progressive news media outlets and the federal govern-
ment. Spiro Agnew was gone, as was Richard Nixon. But media cynicism of the
Watergate days was hard to remove and the deep dissatisfaction of the American
public. principally with economic matters but also with foreign policy decisions and
constant revelations of domestic spying and bugging. was reflected in the coverage.
This in turn revealed the hatred held by powerful persons for the major news
organizations and the fragility of the First Amendment in times of stress.

Just as before we sometimes were limited in the selection of articles by space
considerations. Some pieces have been edited for timeliness and clarity but few
substantial changes were necessary. We do not necessarily agree with the opinions
expressed by an author, and in some cases we strongly disagree. But we feel these
writers and critics deserve the attention of those learning about the media in our
challenging times. In that spirit we take full responsibility for the selections and
welcome suggestions for further improvement of the contents.

Michael Emery
Ted Curtis Smythe



Introductory Bibliography

Two standard bibliographic sources for every student of mass communications
are those by Warren C. Price, compiler, The Literature of Journalism (1959) and
by Price and Calder M. Pickett, compilers, An Annotated Journalism Bibliog-
raphy: 1958-1968 (1970), both published by the University of Minnesota Press.
Dr. Pickett’s contribution to An Annotated Journalism Bibliography was substantive
following Dr. Price’s death. These bibliographies offer basic, comprehensive
annotations of most of the books dealing with American mass communications pub-
lished through 1968. A student may start here and build upon this base by seeking
information about contemporary books and articles from other sources.

For an up-to-date, thorough analysis of recent books in mass communications,
a student should consult the following sources: the book review sections of Jour-
nalism Quarterly and Journal of Broadcasting. Eleanor Blum at the School of
Communications, University of Illinois, publishes in mimeograph form, a list of
books which college libraries receive. These are annotated. The list may be avail-
able in some schools and departments of journalism and communication. An excel-
lent source for extensive annotation is Christopher H. Sterling’s Mass Media
Booknotes from Temple University. This mimeographed monthly lists on the front
page the books reviewed in that issue. It is an outstanding source of information on
and criticism of books in the mass communications field.

The standard bibliographic sources of articles in mass communications should
be supplemented by searching the Business Periodicals Index, International Index,
Topicator (which indexes only advertising, public relations and broadcasting pub-
lications). Here, too, the student should consult the back pages of Journalism
Quarterly, Columbia Journalism Review, and Journal of Marketing. All three
journals list and categorize current articles from journals of mass communications.
Using these sources, a student quickly can find up-to-date sources on nearly any
topic of mass communications that is receiving attention in the nation’s periodicals.
Many specialized indexes also are available. A few of these indexes or bibliog-
raphies appear in the appropriate lists which follow each article or topic in the book.

Most of the sources listed in the bibliographies in this edition are of books
dealing with mass media subjects. There are, however, some subjects that have not
yet been covered—or covered well—in a book. In those cases where the material is
either of recent origin or has not been treated in a book, we have listed magazine
articles. Many pertinent articles and books will be printed after this book has gone
to press, and the listing of those that will be available to the student during the
effective life of this book cannot, therefore, be complete. For this reason, we
suggest that students establish a habit of regularly reading some of the following
periodicals. Such a reading practice will help the student to keep abreast of media
issues.

xiii
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Introductory Bibliography

For a general overview of what is happening in mass communications, students
should regularly consult Columbia Journalism Review, the top magazine in the field
of media criticism, Quill, and [More]. There are several journalism reviews
available—some twenty have been established in the past eight years—but at least
seven have ceased publication or have reduced their publishing schedule drastically
as we 2o to press. A student should consult one of the journalism reviews appropri-
ate to his community, state, or area, if one is available.

Excellent sources of industry statistics, news and media practices can be
found in Editor & Publisher, a weekly newsmagazine for publishers; Publishers’
Auxiliary . a publication for suburban and weekly newspaper publishers; Broadcast-
ing, a weekly newsmagazine on radio. television and cable; Variety, a weekly
tabloid dealing with news about broadcasting and film; Advertising Age. a weekly
tabloid on the advertising industry.

In addition to these news publications, students should regularly read The
Bulletin of the American Society of Newspaper Editors, a monthly magazine on
issues as viewed by editors of the metropolitan press; Grassroots Editor, a
bimonthly dealing with issues of press responsibility, law, and practice, primarily
from the small newspaper point of view: Nieman Reports. a quarterly dealing
largely with comment about topics of press practices and press freedom by former
Nieman Fellows; Quill, a monthly dealing with issues of press freedom and news
of broadcasting and newspapers; Freedom of Information Center Reports (Fol),
a biweekly dealing with issues of freedom of information and surveys of current
issues in mass media; Fol Digest, a bimonthly bulletin summarizing Fol news de-
velopments around the United States; Public Relations Journal, a monthly maga-
zine dealing with comment about that field; AV Guide—The Learning Media
Magazine and Media & Methods, both dealing with application of media to teach-
ing; and Film in Review. a magazine issued by the National Board of Review of
Motion Pictures.

There is another classification of publication with which students intent on
mastery of the field should become acquainted. This classification includes the
scholarly publications which give—usually—much greater depth and insight on
media issues, past and present. These publications seldom are able to keep abreast
of the issues in the field; when articles appear in these journals they are usually the
result of comprehensive research conducted with the perspective of the passage of
time. Included in this group are Journalism Quarterly and Journal of Communica-
tion, both of which encompass the entire field of mass media experience; Journal of
Broadcasting; Public Telecommunication Review: Index on Censorship, which
covers free press problems around the world; Gazerte (in English), which deals
primarily with European media subjects, often historical; European Broadcasting
Review, Sec. B, which thoroughly covers the radio and television field in Europe
from an administrative, program, and legal point of view; Public Opinion Quar-
terly , often useful for studies on the effects of mass media; Film Quarterly, which
offers serious comment on the art of the film, and Television Quarterly, Public Re-
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lations Quarterly and Public Relations Review carry thoughtful articles on their re-
spective fields. Journalism History, a quarterly, deals with both print and broadcast
topics.

In a category by itself is the outstanding Handbook of Communication, edited
by Ithiel de Sola Pool, Wilbur Schramm, and others. It is a compilation of special
articles prepared by a galaxy of scholars in communication. The authors give
excellent, general summaries of their fields and include comprehensive bibliog-
raphies. The book is published by Rand McNally College Publishing Com-
pany, 1973.

Students who regularly sample these magazines and journals will find a wealth
of current information and comment on the issues and trends in mass
communications.

XV






Changing Concepts of Part
the Function and Role
of the Mass Media

If the amount of comment about the mass media in American society is any
measure of their power, persuasiveness and impact, then the mass media are very
powerful indeed. For probably never in the history of the American experience have
so many critics written and said so much about the mass media: newspapers,
magazines, broadcasting, film, advertising and public relations. It probably is true
that comment about the mass media, if considered as a percentage of the vast
outpouring of those same media, is not all that large. When the fotal amount of
comment is counted, however, we begin to see that whatever else Americans may
be concerned about, they are greatly concerned about the roles, functions and
performance of their mass media.

There exists, then, a large number of issues to be considered, and this
section—indeed, the entire book—barely scratches the surface of those stimulating
and abrasive media-social issues that both contribute to and reflect the tension and
conflict in our society. Nevertheless, we feel that where we have succeeded in
scratching the surface, we have dug deeply enough to mine nuggets of information,
insight and inspiration. We sought to define areas of concern that were important to
society and then sank shafts in order to bring to the light some of the more important
points in those issues.

One area of current concern grows out of the social activitism of the late
Sixties and early Seventies when there was a movement on behalf of the disen-
franchised segments of our society—the racial, ethnic, religious and sexual
minorities and the poor. One goal of this activism was to secure a voice in or access
to the mass media; to the established agencies of mass communication in the U.S.
In some cases, there was great success; in others the movement met a rebuff both by
the agencies of communication and by the government, including the Supreme
Court.

In Miami Herald v. Tornillo. 1974, mentioned in the readings to follow, the
Supreme Court seemingly wiped out all efforts to re-define the First Amendment so
as to create a requirement that newspapers, in particular, must open their pages to
diverse voices, to political opponents, to whomever wishes to use those pages to
express personal or group viewpoints. As our readings indicate, the access concept
still lives; writers now are suggesting ways of getting around the Supreme Court’s
decision, largely because they feel the need still is there—they argue that in modern
society, access to the mass media must be available to more groups than now
receive access.

Others have sought to harness the press through methods that do not require a
rewriting or a reinterpretation of the Constitution. News councils, national and
local, have been implemented; journalism reviews by professional reporters have
been published; and criticism by informed observers has been undertaken. These
issues are covered in the readings that follow. Yet another type of *'control’” over
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the press has been exerted by the press itself in the form of ombudsmen, those staff
members who represent the public in newspaper editorial and management deci-
sions. See the bibliographical suggestions which follow Chapter 2 for sources of
information about ombudsmen.

Two other issues affecting the function and role of the mass media are closely
related. The first has to do with the on-going public concern over reporting prac-
tices, methods and content. The second grows out of the journalistic concern in
protecting sources.

For decades people have been concerned about the kind and quality of Ameri-
can reporting, a concern shared by professionals as well. Various methods have
been suggested as a means of escaping from straight-forward, objective reporting.
Three approaches to reporting that have found support among many professionals
have been interpretive reporting, backgrounding, and depth reporting. Whatever the
methods were called (and all three denote different reporting concepts) they were
efforts to get beyond the surface story in order to help the reader. In recent years a
‘‘new journalism’’ has arisen which was bound neither to objectivity nor to interpre-
tation. Instead, it shared affinities with a literary school of writing. Other forms of
journalism grew up around the new journalism. however. and our reading helps to
sort out the differences among the several approaches.

Even while debate swirled around the new journalism, certain members of the
press renewed an interest in investigative reporting—intensive and persistent report-
ing which seeks out criminal or anti-social activities in public and private places.
Although this has been an important ingredient in American journalism since the
1880s, the practice of investigative journalism has varied from paper to paper.
broadcast station to broadcast station, and historical period to historical period. We
are in an upswing today. One manifestation of the trend toward more investigative
reporting was the Washingion Post’s handling of the Watergate break-in and related
cover-up activities. Perhaps even the consumer-type reporting practiced by some
newspapers and broadcast stations is related to it. The readings deal with both.

One of the pressing problems in contemporary reporting is the protection of
sources of information because this bears a close relationship to the types of report-
ing we have been discussing. Investigative reporting virtually requires anonymity of
sources, or so reporters feel. The tenuous ties which have bound bench, bar and
police, on one side, to the press, on the other, have been stretched to the breaking
point largely because of the vigor with which investigative reporters have pursued
their craft. As our readings indicate, the concern among all parties is very real; not
all newsmen agree as to the proper way to attack or solve the problem.

Another element in the bench-press confrontation has been resurrected of late
in the form of ‘‘gag laws’’, rules imposed by the courts upon the reporting of
**prejudicial information’’ in pre-trial and trial situations. Despite much discussion
and the development of *‘guidelines’” during the past decade, the problem of judi-
cial restraint of the press continues to exist, in fact it is growing worse. According to
an editorial in the Los Angeles Times, which grew out of increasingly restrictive
decisions by the judiciary, ‘*We have reached a strange point in this country. The
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publicity generated not by the press but by the nature of monstrous crimes is used as
an excuse by the courts to impose censorship on the public. Under the rationale used
by the federal court in Atlanta [which ordered a new trial for the man who abducted
the former editor of the Atlanta Constitution, Reg Murphy] all information about
the Watergate conspiracy could have been suppressed once the Watergate burglars,
the most petty actors in the sordid drama, were arrested and charged. The implica-
tions of this kind of judicial tyranny by the courts need to be thoroughly understood
by the public.”” The Supreme Court acted in the summer of 1976 to reduce areas of
*‘judicial tyranny’’—see Chapter 4.
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The Issue
of Access

Roy M. Fisher is dean of the
school of Journalism of the
University of Missouri and
is a former editor of the
Chicago Daily News.
Reprinted with the author’s
permission, this article ap-
peared in The Trial of the
First Amendment, a
monograph published by the
Freedom of Information
Center, Columbia, Mo.,
1975.

Changing Concepts of the Function and Role

Who Will Take Care of the ‘Damrons’ of the World?
By Roy M. Fisher

The magnificent building that houses The Miami Herald stretches for more
than a city block aside the shallow waters of Biscayne Bay. It rises at the land side
of Mac Arthur Causeway, an architectural bulwark separating the work-a-day world
of the Miami residents from the pleasureland of Miami Beach, on the yonder side of
the bay.

The Herald building rivals the resort hotels in size and opulence. It is of brown
brick, glass, and stone and is properly called The Miami Herald and The Miami
News building, for it houses both newspapers. The first is the powerful flag paper
of the nation’s most vigorous newspaper group, founded in the thirties by Editor
John S. Knight. The second is the once financially anemic News, a sort of kissing
cousin of The Herald. The News is owned by the Cox newspaper chain, but
depends upon The Herald for its business management, advertising sales, printing,
and distribution. While this agreement came into being before Congress got around
specifically to legalize joint operating arrangements, the result was consistent with
the purposes of the Newspaper Preservation Act of 1970. Miami remains one of the
decreasing number of cities to have more than one newspaper voice. Editorially, at
least, the papers are competitive.

The Herald, nonetheless, dominates Miami and most of South Florida. And
while Jack Knight, an unpretentious man, would not build his newspaper’s plant in
the style of a gothic cathedral—as did the late Col. Robert R. McCormick of The
Chicago Tribune—The Herald building on Biscayne Bay obviously bespeaks more
than simply, **This is a newspaper plant."*

Its proportions are monumental. Dominating the west facade which overlooks
the city is a gigantic portico mounted on eight granite columns, each four stories
tall. Even the biggest Cadillac limousine appears underscaled alongside those mas-
sive columns. No one can drive up to the building of The Miami Herald without an
awesome feeling that he is about to enter a Very Important Place; that if, indeed,
this be the free press that defends the freedom of America, this freedom rests in very
strong hands.

The visitor who pulled up under that portico at a few minutes before 11:30
a.m. on September 27, 1972, drove up not in a Cadillac limousine, but in a little
black and white Pontiac Firebird. He was a short dapper fellow wearing modishly
long hair and a sharply tailored suit. He glanced up at the towering portico, gestured
with his head to his attorney who climbed out of the Firebird after him, and strode
through the huge glass doorway. He passed around the escalator that angles up
through the four-story lobby, and together the two men walked to an elevator used
mainly by Herald employees. The visitor punched the fifth floor button that would
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take him and his attorney to the offices of the editor of The Miami Herald, Don
Shoemaker.

The visitor that morning was Pat Tornillo, Jr., whose name has since become
an important part of our constitutional history: the case of Tornillo v. The Miami
Herald. Pat is the peppery little labor boss of the 8,000 Dade County classroom
teachers. His perennial battle for collective bargaining rights for teachers, which led
to an illegal strike, had made Tornillo, over the years, a sort of minor public enemy
in the eyes of Editor Shoemaker. Now Tornillo was running for the State Legisla-
ture, and The Herald had blasted him and his candidacy editorially. The primary
election was only four days away.

Politicians in Miami routinely go to The Heruld building before elections, hat
in hand. to seek the newspaper's endorsement of their candidacy. For the more
timid ones, the thought of advancing through that portico and up that elevator is
enough to keep them awake at night.

Even Tornillo says he felt *“that certain awe’” on that morning as he rose to the
fifth floor editorial rooms. **it wasn't as though | were a stranger there, myself,”” he
said later, bragging a little *>Why, 1 guess 1'd been at the Herald building 50 or 60
times before. Once I even had lunch with Don Shoemaker, himself, in the executive
dining room. Some of The Herald guys are my personal friends, after hours.’

As Pat Tornillo and his attorney, Toby (for Tobias) Simon, reached the editor-
ial offices they were met not by Shoemaker, who was busy, but by one of his
editorial writers, Frederic Sherman. **Hi, Pat. What can we do for you?’’ Sherman
called.

**1 want you to print my reply to that editorial you clouted me with last week,”’
Pat said. **Here's my reply: same number of words, same length. I'd like it on the
same page, just as the law says.”’

As Tornillo recalls the conversation, Sherman looked at Tornillo in disbelief.
**You gotta be kidding."’

**No. I'm not kidding. ['m demanding my right under the law. Here Toby,
read Fred the law.™

Tornillo’s attorney read a 60-year-old Florida statute that provides that any
political candidate depicted unfavorably by a newspaper must be permitted a right to
reply. A criminal statute, its violation could result in an editor's imprisonment and,
a few months earlier, had been used to that end briefly in Daytona, Florida, against
another editor.

**You're threatening us,’” Sherman said.

**No. we're not threatening, we're just telling you that we’re going to court if
you don't follow that law."’

The Miami Herald took it as a threat, although some thought it was more
grandstand politics by Tornillo, who needed publicity to fire up his faltering cam-
paign. The Herald rejected Tornillo’s reply.
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Thus was laid the basis for Tornillo v. The Miami Herald, an exceptional
challenge to the traditional interpretation of the First Amendment to the United
States Constitution, which permits the American people to speak freely, worship as
they please, and publish without legal inhibition. Before the Tornillo case was
concluded the First Amendment, itself, would stand trial.

We will follow the fascinating path of this battle to the highest court in the
land—and beyond into the legislative halls and American homes. where, ulti-
mately, our freedoms are written. But first we should explore more fully the reasons
why Editor Shoemaker, by refusing Tornillo's demand, triggered the case on its
way.

The Miami Herald had long before established a reputation as a fair, honest,
and independent reporter of news. It had opened its columns countless times to
views in sharp conflict with those of the editor. it had, in fact, on many occasions
published previous statements and letters from this same Pat Tornillo. James
Dance, associate editor who sometimes marked Tornillo’s letters for the typeset-
ters, estimates that eight of every ten Tornillo contributions were published by The
Herald without hesitation. **Why,”’ said Dance, ‘*Pat’s publishing record in our
paper was probably better than my own!"" To which Tornillo replied, **i don’t
doubt that—and Jim is a better writer than | am, t0o.”’

This particular demand, however, coming as it did from an active candidate for
public office, fell afoul of one of The Herald's traditional policies: that during a
political campaign The Herald would not permit candidates to preempt editorial
space normally reserved for reader comments. The rationale of Editor Shoemaker
was that during such times The Herald devotes many columns of space to reporting
the candidates and their various campaigns. Thus satisfactory avenues are available
to candidates without using the letters-to-the-editor columns.

But obviously., Shoemaker gave special consideration to this particular Tor-
nillo request. Before making up his mind, he asked the advice of Dan Paul, The
Herald’s attorney. Paul told him that the old right-of-reply statute was obviously
invalid. And, furthermore Paul said he considered Tornillo’s demand, in itself, a
challenge to the intent of the First Amendment: that an editor make his editorial
judgments without coercion.

So Shoemaker rejected the Tornillo demand, muttering that, **No one shoots
his way into The Miami Herald.”” Tornillo, good as his word, beat it to the Circuit
Court of Dade County, where he asked Judge Francis J. Christie to order The
Herald to print his reply and to pay him damages. In an emergency hearing, Judge
Christie held that the old statute was an unconstitutional restraint upon freedom of
the press. On Tuesday. Tornillo was defeated at the polls, in spite of the endorse-
ment by the "‘other’” newspaper, the Miami News.

Undismayed, Tornillo appealed to the Florida Supreme Court, where, in a
decision that surprised even Toby Simon, the court ruled 6 to | in favor of Tornillo.
The Herald took the battle on to Washington, where Chief Justice Warren E.
Burger led the Supreme Court of the United States in a unanimous decision support-
ing The Miami Herald.
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On its way up the judicial escalator. Tornillo v. The Miami Herald picked up a
lot of extra riders. Almost all of the major news organizations. including the
National Association of Broadcasters. joined as friends of the court on behalf of
The Herald. On the other hand. some politicians. including Senator John McClel-
lan (D.-Ark.) and President Richard M. Nixon sided publicly with Tornillo’s
cause. A number of state legislatures prepared to enact right-of-reply laws similar to
Florida's.

Then one morning in April. 1974, the Supreme Court called for oral argu-
ments in Tornillo v. The Miami Herald. now. because The Herald had brought the
appeal. renamed The Miami Herald v. Tornillo. After questioning of Dan Paul,
The Herald's Miami attorney. the court turned its eyes on Professor Jerome Barron,
an outspoken civil liberties lawyer. a former dean of the Syracuse University School
of Law. now a professor at George Washington University. and Tornillos joint
counsel. with Toby Simon.

Before we can understand the position in which Professor Barron found him-
self at that moment. we should know something of his own philosophical views of
the First Amendment.

For some years, Barron had been among those who had deplored the increas-
ing centralization of the mass media in the United States. Newspaper mergers, the
growth of newspaper chain operations, and the common ownership of newspaper
and broadcasting companies, he pointed out. gave a few corporations massive
influence on the media. A combination of economic problems. tax law, and new
technology had made this so.

As newspaper production costs increased and advertisers diverted more of their
advertising dollars to broadcasting. many metropolitan newspapers fell on hard
times. In city after city. competing newspapers merged. partly (as in Miami) or
totally (as was more common). The result: another city with only one newspaper
voice. In the 20 years between 1945 and 1965. the number of American cities
having more than one metropolitan newspaper fell from 117 to 65. Today. news-
paper monopoly exists in 19 of every 20 cities.

While the number of newspapers in metropolitan cities declined, the number of
newspaper owners declined even more sharply as newspaper chain operations
boomed. Tax laws offered tempting benefits to local publishers who would sell their
properties to the big operators. Thus by 1973, two of every three newspaper copies
printed in the United States each day were printed by chain owners.

The advent of television did little to preserve the declining diversity. Three
networks that dominate television news deliver identical programs to all of their
owned or affiliated stations. Furthermore, owners of television stations often are the
same people who own radio stations or newspapers. More than half of the television
stations and 80 percent of the radio stations. F.C.C. records show, are owned by
companies that also own one or more other media outlets, either broadcast or print.

To preserve diversity of news and opinion amidst this increasing standardiza-
tion, Barron had advanced the idea that each newspaper should be required by law
to open its columns to stories and opinions adverse to its own. This, he said, would
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make each newspaper a true community forum, accessible to any person and any
idea regardless of the views of the publisher. Barron contended that in fact this is
what the Founding Fathers had in mind when they wrote the First Amendment.
Picking up a phrase from a previous Supreme Court case, he said this right of access
would encourage “*open and robust debate on public issues.'” Thus Barron argued
that it is no longer enough to guarantee press freedom just **to those who are rich
enough or lucky enough to own a printing press.”” Every man should be assured
access to the press. It so, surely the Florida statute of right-to-reply was consistent
with that objective.

Now here he was in the highest court of the land, faced with the need to
convince the justices that they should reinterpret one of our nation’s basic docu-
ments. He had considered carefully the difficulty of this task before permitting
himself to be persuaded by Tornillo and Simon to join them in the case. At worst,
he had decided. he would be able to project his new doctrine to a large and sensitive
audience. So as the court finished with its questions to Dan Paul and looked now at
him, Professor Barron realized that his historic moment was at hand. He had been
greatly encouraged by his unexpected victory at Tallahassee. He was bolstered
also by what he had construed as being a growing disillusionment by the public in
the mass media. Certainly he could count some benefit from the obvious anti-press
attitude of members of the Nixon administration, whose appointees now dominated
the thinking of the Court. But Professor Barron's hopes were quickly dashed.

In a series of rapid-fire questions by the justices, he began to sense the exis-
tence of a seemingly unlikely alignment of court conservatives and court liberals—
both hostile to his thesis. Conservatives Rehnquist, Blackmun and Chief Justice
Burger, and a liberal, Marshall, began to chip away at Barron’s stated philosophy of
the First Amendment freedom.

Rehnquist, President Nixon’s last appointee, fired an early question at the
professor. To Barron’s contention that the First Amendment was operating only to
guarantee freedom to the owners of the media—not to the public—Rehnquist
wanted to know whether he was suggesting that the First Amendment intended that
one man could commandeer another man’s printing press for his own use. Rehn-
quist’s was a traditional, conservative question based upon a simple statement of
property right. (It’s my ball; [ can play with it as I like. )

Then Chief Justice Burger took a whack: **What if Tornillo announced that on
next Friday night he was going to hold a public meeting and take care of The Miami
Herald, and The Miami Herald informed him that it wanted one of its editors
present to answer Tornillo from the platform at that meeting. Would the newspaper
have that right?”’

Professor Barron replied that that statute wouldn’t apply to that situation.

Then Marshall, the liberal, took the floor: **The Florida statute covers only
candidates for public office, is that right?"

Barron: **[ guess so; it only covers candidates.”’

The Justice: ** Then we must presume that the press can attack to destruction in
Florida anyone excepting a candidate, is that right?"’ To which a puzzled Jerome
Barron replied, **Sadly, that’s true.”
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**So."" said Marshall, **anyone could silence the press by simply becoming a
candidate!™”

Justice Brennan took a small part in the dialogue, Stewart was seen to nod in
agreement from time to time, and Powell and Douglas kept their own counsel. But
any doubt about which way the wind was blowing must have vanished when
Rehnquist added this rhetorical question:

**Mr. Barron, isn’t the First Amendment there for only one reason, this is to
protect the people from the government? The government is the entity that the First
Amendment is there to protect you from. It wasn’t intended to protect one citizen
from the speech of another citizen, was it, Mr. Barron?”’

Barron gamely battled for his thesis, but, even before his final argument was
completed, one justice walked out of the room. And Barron, himself, gave up his
argument with five minutes still available on the clock. He still held hope that he
might have won over a majority of the court, but it was an idle hope.

It was no surprise to most people when the opinion came down, three months
later. By a vote of nine to zero, the United States court overturned a one-to-six
finding of the Florida court: the Florida right-to-reply statute was an unconstitu-
tional infringement upon the First Amendment.

Chief Justice Burger wrote the court’s opin.on himself. While there was little
doubt as to his destination, the chief justice explored a number of paths. Obviously,
the concentration of the press in so few hands bothered him, as well as Professor
Barron. The chief justice said:

**The result of these vast changes has been to place in a few hands the power to
inform the American people and shape public opinion. . ..The abuses of bias and
manipulative reportage are, likewise, said to be the result of the vast accumulations
of unreviewable power in the modern media empires. In effect, it is claimed, the
public has lost any ability to respond or to contribute in a meaningful way to the
debate on issues. . ..

**The obvious solution . . .would be to have additional newspapers. But the
same economic factors which have caused the disappearance of vast numbers of
metropolitan newspapers have made entry into the marketplace of ideas . . .almost
impossible.™”

Thus Justice Burger tended to support Professor Barron’s description of the
problem, but not his proposed solution. He saw no difference between a law that
would force an editor to publish a given story and a law that would prohibit the
editor from publishing a given story. He stated very simply that, *The clear
implication has been that any such compulsion to publish. . .is unconstitutional.”’

Elaborating further, Justice Burger wrote:

**The choice of material to go into a newspaper. . .and treatment of public
issues and public officials—whether fair or unfair—constitutes the exercise of
editorial control and judgment. It has yet to be demonstrated how governmental
regulation of this crucial process can be exercised consistent with the First Amend-
ment guarantee of a free press...."

The court’s opinion was a clear, if perhaps visceral and simplistic, enunciation
of the traditional view of press freedom. It laid to rest the movement in other states

1"
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for Florida-style access laws and shushed the clamor in Washington for a federal
statute of similar intent. In that respect, we all owe a debt to Pat Tornillo for
bringing his confrontation, and to Editor Don Shoemaker for defying a bad law and
refusing to let Tornillo shoot his way into print.

The case confirmed the judgment of Malcolm Johnson, editor of the Tallahas-
see Democrat, who said, **Motherhood is a noble concept, but under compulsion it
is a product of rape and begets illegitimacy.”"

While the Supreme Court of the United States snuffed out a grassroots move-
ment for laws that would infringe upon a newspaper’s editorial judgments, its
opinion leaves untreated a certain social sickness that expressed itself at this particu-
lar time in the Tornillo case, but will break out again on another day in another state
with an entirely different set of symptoms.

Many persons will agree that the American people suffer from a gnawing
anxiety that the press—and the other communications media as well—have grown
too big for their britches, that the economic concentration of media control has
reduced the average citizen’s access.

The public senses—even though it may not articulate its feelings well—that
our civilization has, indeed, entered into a new age. That just as we passed through
the stone age, the bronze age, the iron age, and the space age. we now stand on the
threshold, and are about to enter, the *‘communications age.”" . . . That the man who
controls the world from this time on will not necessarily be the man who commands
the biggest armies or holds the biggest bomb, but rather the man whose finger is
closest to the mechanism that turns on the radio and television stations and controls
the starting and the stopping of our newspaper presses . . . That wars will no longer
be won or lost by the capture of a man’s land or even his body, but by the capture of
his mind . . . And that this will go to him who controls the media.

While we can hail the simple logic of the Burger opinion, we may get a more
ominous view of the threat to press freedom today from the Florida decision, where
six of seven justices held for Tornillo. Theirs was bad law, no doubt, but it may still
have been good politics. And the Florida justices, who sit in their Neo-Greek
whitewashed courthouse in Tallahassee, are, after all, politicians first and Supreme
Court justices later. They must be elected in a partisan campaign, and they must
keep their political fences mended if they are to be reelected after six years. They sit
in the eye of a political hurricane and have learned to read the political skies with
care.

When this writer interviewed the Florida justices in their chambers, he found
they had accepted their federal rebuff calmly. They believe time is on their side,
that if they have misread the law as it stands today, they have not misread the
political realities which ultimately determine all laws. Furthermore, the justices had
more immediate problems distracting them at the moment.

The Florida Supreme Court, which often has had occasion to defend its honor,
was now virtually fighting for its life. Three of the seven justices faced possible
impeachment, another’s capacity to serve was impaired by alcoholism, and a fifth
was being asked to justify the court’s unusual intervention in a parole board matter
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on behalf of a robber who had good connections in the crime underworld. This sorry
state of affairs had resulted from a number of challenges of the court’s integrity and
competency. The Judicial Qualifications Commission had recommended that two
justices be removed for accepting improper help from a utilities lawyer in the
preparation of a decision favorable to the utility (a court-appointed panel later
settled for reprimands only). The commission similarly denounced a third justice
for failing to exclude himself from a deliberation which involved lawyers with
whom he was engaged in real estate transactions. Further undermining the court’s
credibility at the moment was the discovery of a notation written on a court docu-
ment that indicated a strong personal bias against The Miami Herald, although the
justice whose initials appear under the notation denied this was so.

This bad situation does not mean that the court is without any wisdom. To the
contrary, this same court upheld the toughest open meetings law in the land, and
was duly hailed by the press and public spirited groups for its position. The Florida
meetings law, incidentally, guarantees the public (and the press) access to all
meetings of public bodies, regardless of the subjects to be discussed. In Florida,
two members of a local school board who happen to meet on a street corner cannot
legally mention board business without first notifying the public of their intent.

The man who wrote the bold opinion upholding this open meetings law is
Justice James C. Adkins, Jr., who claims with good reason that he has fought
fiercely to protect the rights of the press.

‘1 have no animosity toward newspapers,”” he told us. *‘l wrote the first
opinion construing our Sunshine Law. | believe in the right of the press to be
present at every meeting so that we can have a real marketplace of ideas any time
any public body meets.”’

A little later, however, Justice Adkins talked about some things that make him
uneasy about the press today:

**Twenty-five years ago the editor of a newspaper was a leader in his communi-
ty. He more or less formulated the ideas of that community. If you had a community
project you went to him and you got the support of the newspaper, because he was
s0 closely attuned to the problem. He was looked upon with a great deal of respect,
and people usually followed the newspaper. Today, people look at the newspaper as
being managed by someone outside their own community. When these editors of
outside chains come into communities—especially smaller communities—they are
accepted socially, you understand, but insofar as their thoughts and views are
concerned, the public doesn’t have the confidence in them that they had in those
days when the editor was more accepted as one of them. As a result [ think the
newspapers have lost a great deal of their community influence.”’

So when Justice Adkins explains how he feels about newspapers, he says, in
effect, that they have become sort of outside intruders, not really as *attuned’” or as
much a part of the **in”’ communities as before. Now, there is no law requiring that
an editor be ‘‘attuned’’ to a community, and Justice Adkins did not use such a
reason for casting his vote against The Miami Herald. As he explained later, Justice
Adkins sided with Tornillo on the grounds that Tornillo was a candidate running for
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public office. It has long been established that the government can regulate free
speech as part of the election process. For example, the justice pointed out, the
government can prevent anyone from making a campaign speech or handing out
handbills within 100 feet of the polls. This is a restriction on free speech and free
press, but it is legal. So, why can’t the government also require certain standards of
fairness elsewhere during a campaign? What's the magic about 100 feet? he asks.

One can wonder, after talking with the Florida justices, how much of their
legal thinking had been influenced by their personal opinion that the press has
grown away from the people it serves. This wonderment becomes even stronger
when one learns that the Florida court became greatly preoccupied during its hear-
ing of the Tornillo case with another case, legally quite disassociated. This unre-
ported chapter leads one to believe that the Florida court—essentially Populist in
spirit—decided as it did partly because it had the fortune, or misfortune, to have
sitting with it on the Tornillo case a substitute, Justice J. S. Rawls, who was sum-
moned from the state appellate bench to take the place of a Supreme Court judge
who was unable to be present for this case. In the opinion of some persons most
familiar with the Tornillo case, including Tornillo’s lawyer Toby Simon, Justice
Rawls swung the court to his view.

Imagine if you can the scene in that Florida Supreme Court Building that day
when the Tornillo case was called up on the docket. The seven judges—six elected
judges of the Supreme Court and one six-foot, 235-pound substitute called up from
his lower court bench—were seated in their leather chairs behind one long bench.
Before them sat labor boss Tornillo, his lawyers, and those who represented the
powerful interests of the Knight Newspapers and The Miami Herald, plus friends
of the court, associated by counsel, and a few spectators.

Dan Paul, The Herald’s attorney, was stating the opening arguments on behalf
of The Herald when he was interrupted by an unfamiliar voice from the far end of
the bench:

““‘Mr. Paul, what is The Herald doing about the Damrons of this world?”’

Mr. Paul, perhaps not hearing the remark, continued, but was interrupted
again. “‘The Damrons, what about the rights of the Damrons of this world?”’

The voice this time was identified as that of Justice Rawls, the substitute
judge. While Paul searched for an answer, Toby Simon sat bewildered. Then
Simon jotted down a note on a scrap of paper, and handed it to the bailiff. The
bailiff slowly walked to the end of the bench, proceeded behind six other justices to
Rawls’ chair. He handed Judge Rawis the note. Rawls scribbled an answer, and the
bailiff proceeded slowly back to Simon’s table. He opened the answer and showed
it to Barron, who now recognized the citation: ‘‘Leonard Damron, appellant, v. the
Ocala Star-Banner.”’ From that point on, in the opinion of some informed lawyers,
the Florida court may have been talking about Tornillo that day, but was thinking
more about Leonard Damron. It became preoccupied by what it considered to be a
judicial injustice to Damron, who in 1966 was mayor of the Florida town of Crystal
River, population 1,423.

Leonard Damron was running for the office of county assessor when, two
weeks before the election, a story about a federal perjury charge against his brother,
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James, appeared in the regional newspaper, the Ocala Star-Banner. Because of a
“‘mental aberration,’” the rewriteman who transcribed the story from the court
reporter mistakenly substituted the mayor’s name for that of his brother, James. The
story appeared under a three-column headline on page one. Although the Srar-
Bunner printed two corrections prior to the election, the mayor lost and blamed the
Star-Banner for his defeat.

The mayor sued for libel. He won by directed verdict in the trial court, which
awarded him $22,000 in damages. The Star-Banner immediately appealed to the
Florida District Court of Appeals. There, as fate would have it, sat Justice J. S.
Rawls, now the substitute judge in Tornillo.

The Rawls court upheld a finding of libel against the Star-Banner assessing
compensatory damages for its gross negligence in reporting. The Star-Banner ap-
pealed to the U.S. Supreme Court, which overturned Justice Rawls’ court with a
curt citation of New York Times v. Sullivan. As you know, New York Times v.
Sullivan made libel against a political figure dependent upon proven malice. In
effect, the U.S. Supreme Court spanked Justice Rawls on the presumption that he
should have read the Sullivan case more carefully.

Justice Rawls had been smarting ever since. In Tornillo, he was to get his
retribution. And hence his question, **What are you doing for the Damrons of this
world?"" the innocent people who are wronged by careless or negligent or hurried, or
just simply wrong reporting. If the editor of the Star-Banner had run over Damron
in a street because of careless driving, he would have been liable. What’s the
difference if the instrument of negligence is a printing press instead, Justice Rawls
wanted to know.

If a public figure is to remain immune from libel, the Florida Supreme Court
reasoned, is not a legal right of reply at least an acceptable alternative? So it upheld
the 1913 Florida law, which, incidently, had been introduced by a legislator who
was, himself, a newspaperman, and signed into law by a Florida governor, who was
himself a newspaper publisher.

By such ironies history is made.

Justice Rawls and his one-time associates on the Florida Supreme Court are
not at all persuaded that the Supreme Court spoke the final wisdom in the Tornillo
case.

Justice Joseph A. Boyd makes that clear. Boyd (the **Herald’s man,”” accord-
ing to another justice) is the “*one’" in the Florida Court’s six to one decision. He
alone, of all the court, voted against Tornillo, hoiding that, indeed, the Florida
1913 statute infringed upon the First Amendment.

**The whole bill of rights [ consider a sacred document,”" Justice Boyd said
when we talked with him. **But under the law it is no more sacred than any other
part of our constitution. I remember what happened to the 18th Amendment, that
was extremely popular among some people when it was adopted. But the 21st
Amendment cancelled the 18th Amendment because the people finally decided that
there was not a proper respect being shown for the 18th Amendment.

“*That can happen to the First Amendment, too, whenever the people feel that
there is not a proper respect being shown to it. So in a way, it doesn’t matter too
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much what | said—or what e¢ven the Supreme Court of the U.S. said in Tornillo.
1t’s the attitude of the people of the United States that finally counts.

**My very firm hope is that the Tornillo v. The Miami Herald will be con-
strued by the media as a greater opportunity for them to write what needs to be
written. But to do so in such a way that they will not alicnatc a number of
Americans.”’

Which brings us to the concluding chapter of our narrative.

What lies ahead? If Justice Boyd's fears are well founded—that the American
people are, indeed, capable of repealing the First Amendment—how much rime do
we have, in what form will our new restrictions likely appear, and what steps can we
take to forestall such a tragic and decisive action in the history of freedom?

Perhaps we have less time than we think.

Clay T. Whitehead, former head of the White House Office of Telecommuni-
cations Policy, has observed that even now, **the courts are building precedents that
will lead to do-goodism regulation of the print media.”" He predicts that the First
Amendment will be re-interpreted to apply some sort of so-called **fairness doc-
trine’’ to newspapers, similar to that already imposed on the broadcasting industry.

If this should come to pass, the courts would embrace the basic philosophy
propounded by Professor Barron. In the Tornillo case, such a doctrine wouid no
doubt have required Editor Shoemaker to print Pat Tornillo's reply, regardless of
the editor’s judgment as to its accuracy or its worth. Chief Justice Burger's opinion
would collapse.

Richard M. Schmidt, Jr., general counsel to the American Society of News-
paper Editors, believes that the present Supreme Court has already reined back on
press freedom.

On the same day the court returned its findings in Tornillo, it also handed
down a decision in the case of Gertz v. Robert Welch, Inc. The two opinions were
connected in no way but a happenstance of the calendar, but they spoke to the same
general issue. And they took essentially opposite sides. Whereas the court ruled
clearly for editorial freedom in Tornillo, it ruled against editorial freedom in Geriz.

The decision in Gerz, a case brought by Chicago attorney Elmer Gertz against
a John Birch Society publication, reinterpreted the laws of libel in such a way as to
make it easier for private citizens to establish proof of a newspaper’s wrong-doing.
By further revising the libel laws, the court seriously inhibits newspaper behavior in
the future.

Thus we see emerging two thrusts that would seek to counter the growing power
of the media. One would modify the First Amendment to permit the courts, or some
other agency, to enforce standards of performance, presumably those considered by
that agency to be in the public interest. This would be a simple extension of the
regulatory philosophy already controlling broadcasting. It is the Kind of action
Whitehead has in mind when he predicts that the courts will reinterpret the First
Amendment to include some sort of **fairness doctrine’” for the press. This is what
Justice Boyd warns against, and it is perhaps what Professor Barron believes would
make newspapers the kind of ‘‘public forums®* he envisions.
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Of the two thrusts against media power, this has been the most frequently
discussed and, upon examination, appears as the most radical departure from our
First Amendment concept of a free and independent press. Such a move, in effect,
says the Founding Fathers were wrong when they made government powerless to
preempt the editor’s decisions. To paraphrase Malcolm Johnson, we would have
legalized editorial rape, so long as the rapist carried the imprimatur of government.

The second thrust against growing media power would work within the First
Amendment, seeking to dismantle the financial concentration of the media and thus
to restore local ownership and control. This would mean busting up the group
operations, eliminating cross-ownerships, and restricting the role of the conglomer-
ates. Its wrecking tools would be the anti-trust laws—from which newspapers are
now given special exemptions—and tax reforms that would remove the present
enticement for independents to sell to group owners. The first legislation to bring
such a dismantling was introduced to Congress in 1970 by Senator Thomas J.
Mclntyre (D-N.H.). It was short-lived, but would have prohibited any newspaper
and television cross-ownership in the same market. It also would have restricted the
number of daily newspapers owned by any group to five.

Opponents of this approach point out that dismantling of big business flies in
the face of economic winds. The very essence of capitalism is the use of capital to
increase capital. That’s how the big publishing and big broadcasting companies
grew to what they are today. To attempt to reverse this trend is to attempt an
unnatural economic act. Is it possible, or even desirable? If it could be done, what
would be the fate of the independent companies so created? Would they survive as
economic units against the ever-increasing need for larger capital to meet increased
production and creative costs? Or would these independents ultimately become
economic wards of the government, thereby ending the concept of freedom em-
bodied in the First Amendment?

Chief Justice Burger’s tortuous opinion agonized about the state of the media
today. But within the confines of existing law and the First Amendment, the Chief
Justice had no better alternative to suggest. In this regard, his opinion perhaps
reflects a cautious wisdom which is likely to be overlooked.

If we are seriously to consider reshaping our media, we have little enough time
in which to judge their merit against likely alternatives. For all their faults, Ameri-
ca’s corporate press and broadcast media contribute in many ways to the strength of
our society. They provide American people with the most complete and balanced
news report available anywhere. They report government more thoroughly and
monitor it more effectively. The media serve their respective publics, more solici-
tous of public concerns and more knowing of public habits than any other mass
communication system in the world.

The fact that our media are run as business enterprises—and not as instruments
of political action—shapes their basic character. Typically of business enterprises,
they are beholden ultimately to their customers. Unlike the press and broadcast
systems of most of the world—and of earlier times—the American media do not
answer to any political party or candidate.
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As corporate journalism supplants personal and party journalism, the publisher
himself becomes not so much the entrepreneur as the manager appointed by a
board of directors, which is answerable, in turn, to the stockholders. Ultimately, the
corporate communications enterprise flourishes to the extent that it retains the
respect of the public and is able to satisfy the needs of its customers. The rise of the
professional manager in the publisher’s office coincides with the rise of the profes-
sional editor in the newsroom. Each exists to serve the customer.

With all the faults described by Chief Justice Burger and Justice Adkins, such
a system embodies powerful safeguards for our society. A whole new editorial ethic
has developed to support this new professionalism. So all pervasive is this ethic that
it is a rare publisher who would buck its code to bias a news report even for his own
or his corporate interests. To make such an attempt would trigger a newsroom
explosion and a public outcry. Thus the corporate media possess controls inherent
in their nature. Such controls lie beyond the reach of anyone who would bend them
to his personal ambition, governments included. That is good.

Surely Editor Shoemaker would agree with that, and so also would Justice
Rawls and his colleagues of the Florida Supreme Court, and Chief Justice Burger,
and Professor Barron—and even Pat Tornillo.
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A New Fairness Doctrine: Access to the Media
By Phil Jacklin

Government regulation of broadcasting is under attack. This is nothing new.
Like all industries, the broadcast industry resists regulation. Unfortunately, only the
industry point of view is heard and good people are persuaded by it. Thus, in the
May, 1973, issue of Civil Liberties, Nat Hentoff argues against the Federal Com-
munication Commission’s fairness doctrine. He understands the fairness doctrine in
the conventional way as the obligation imposed on broadcasters to balance their
presentation of controversial issues. More generally, the broadcaster faces an obli-
gation to present programming in the public interest; this general obligation is
particularized by the fairness doctrine which requires the broadcaster to balance
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discussion of controversial issues and to cover and present issues of public
importance.

The standard argument against regulation of broadcast programming goes as
follows:

There is an asymmetry in the regulation of radio and television on the one hand
and the print media on the other. We have government regulation of radio and
television under the fairness doctrine; but the First Amendment is understood to
prohibit government regulation of newspapers under any comparable fairness
doctrine.

There is no longer a justification for this asymmetry. The rationale of the
fairness doctrine (and of all regulation of broadcast content) is the scarcity of usable
broadcast frequencies. But there are now far fewer daily newspapers than there are
radio and television stations (1,749 to 7,458). Few cities (five per cent) have
competitive daily newspapers, but most are served by several television stations and
plenty of radio.

Therefore, in order to be consistent, we should defend freedom of the electric
press and oppose the fairness doctrine.

Hentoff does not affirm this conclusion. He offers it for discussion. As he
says, it is *‘new ground” for him. His argument is all too familiar to those who read
Broadcasting magazine and follow industry attempts to expropriate the First
Amendment. On the strength of it, Senator William Proxmire has recently filed a
bill to end regulation of broadcast programming.

The two premises of the above argument are correct. There is an asymmetry
and there is no basis for it. Still, the conclusion of the argument is a non sequitur.
We need not achieve consistency by changing broadcast law and giving up the
fairness doctrine. We can also achieve it by extending the fairness doctrine from
broadcasting to the print media. We can do this using the media-scarcity rationale as
in broadcasting. If daily newspapers are more scarce than broadcast frequencies, it
does not follow that frequencies are not scarce. There is scarcity when demand
exceeds supply: in the media case there is scarcity when more people want access to
the public than can have it.

We have a choice. Should we extend the fairness doctrine to newspapers which
have no competitors and risk further government involvement? Or should we adopt
the same laissez-faire policy for broadcasting that is traditional in the print media? |
submit that there is a third and better alternative. If we believe in an open society
and political equality, if we want to avoid the domination of mass communications
by a few big corporations, then we must regulate any preponderant message-source
in any medium. But, there is available to us a regulatory strategy which is funda-
mentally different from that involved in the fairness doctrine as presently under-
stood and is wholly consistent with the First Amendment. We can choose to
regulate access rather than content, to insure fairness about who is heard rather than
fairness in what is said.

When, if ever, is there a need (justification or rationale) for government
regulation of media? If there is media scarcity, does that justify regulation? Is there
a way to regulate media without abridging freedom of the press? Answers to these

19



20

Changing Concepts of the Function and Role

questions are suggested by a model well known to political economy. Consider the
following principles—all applicable to the problems of media law:

That a free (unregulated) and competitive marketplace is preferable to a
government-regulated or planned economy.

That when there exists an economic monopoly or a concentration of economic
power, the government must regulate that power to prevent abuses and protect the
public interest. As Adam Smith explained, laissez-faire or the absence of regulation
is desirable only in a condition of natural competition. When merchants must
compete for their customers, the competition insures that people will be well
served. But when economic power is monopolized or concentrated in a few hands,
then competition ends and the government must protect the public interest. This
takes us to a third and less familiar principle.

That, in the absence of natural competition, it is better to regulate so as to
guarantee a competitive marketplace by limiting the extent to which power can be
concentrated (e.g., to establish antitrust laws) than to attempt to regulate the be-
havior of monopoly powers (e.g., by setting production quotas and standards of
quality, and administering prices and wages).

| take the traditional view that democracy absolutely requires the kind of
communications generated in a competitive marketplace of ideas.

The problem is that in a society of millions dependent on the technology of
mass communications, most messages that reach any substantial number of people
are transmitted by means of a very limited number of media. In general, the scarcity
of access to substantial audiences exists, not because there is a physical scarcity of
communication channels, but for economic and sociological reasons. There is no
shortage of *‘channels’” in the print media, no shortage of presses or paper; but most
dailies enjoy absolute monopolies. And, although there are weekly papers and
periodicals, the publisher of the daily newspaper controls eighty per cent of all print
communications on local and state issues.

In most big cities, there are at the present time fifteen to twenty usable televi-
sion frequencies (VHF and UHF)—the same number as will be provided in a
standard cable system. But the three network-associated stations control the pro-
gramming viewed by eighty-five per cent of the total television audience. (Cable
television and future technology will not solve our problem.)

Each of the channels with a substantial audience—print or broadcast—is
wholly controlled by a single large message-source. Thus, in a typical city, control
of mass communications is concentrated in the hands of a single daily newspaper
and three television stations, with the addition in some places of an all-news radio
station. The power of a message-source is a function both of the number of mes-
sages produced (as counted roughly by measuring the space and time they fill) and
of the number of people actually reached by those messages.

It is at this point that the battle is joined by the newspaper and broadcasting
industries, which argue thus: ‘‘Suppose, as is claimed, that media regulation is
necessary when a concentration of the power to communicate reduces competition
in a marketplace of ideas. There is indeed a limited number of important com-
municators, but there has been no showing at all that these communicators have
abused their powers or refrained from a competition of ideas. The press is doing its
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job. Our Watergate experience proves that the system works. It is unnecessary and
foolish to run the risk of government regulation of communications.”’

What, then, is the performance of the media? What, if anything, is left out?
National media coverage is issue-oriented and admirable in that way. But *‘Presi-
dential television’’ and dominance of the media generally led us in the late
nineteen-sixties to the brink of disaster and over. Denied regular television expo-
sure, neither congressional leaders nor the opposition party could check Presidential
power. The Chief Executive dominates national attention. He is the only one with
enough continuity of access to exercise national leadership. On state issues, and
especially on local issues, there is virtually no one with the access appropriate to
leadership except perhaps the press itself.

What ideas are left out? Ask those moved by a conception of the public
interest, those who would seek access to their brothers and sisters in the media
marketplace of ideas, Ask elected officials, consumer advocates, reformers,
ecologists, socialists, the would-be vocal poor, church people, feminists, er al.

On both the national and local levels, the restraints on the competition of ideas
are most apparent in the absence of day-to-day political competition. Political
competition is the competition of leaders and their programs for public support as
expressed in the formation of public opinion. No one except the President has
long-term visibility or the concomitant ability to engage in the long-term communi-
cations essential to leadership.

Why? Part of the answer lies in the fact that the most powerful media are
commercial and business-oriented. There is competition, but it is a competition for
the advertiser’s dollar and not a competition of ideas. We ignore this because we
have been taught to identify the media with the press and to understand the press on
the old model of precommercial, crusading journalism. In the good old days, the
newspaper publisher wrote and edited his own stories and even ran the press him-
self. He was a political activist, a Sentinel, an Observer vigilant in behalf of his
subscribers, an Advocate with the courage to set himself and his paper against the
powerful few. Things have changed. The publisher’s source of revenues has shifted
from subscribers to advertisers and this has changed the newspaper business in two
ways. Advertisers are more interested in circulation than in editorial policy. As a
result, in almost every city the largest daily has slowly achieved a monopoly
position, not because of the superiority of its editorial policy but because it is the
first choice of advertisers. Second, the shift of revenues has changed editorial
policy. It has shifted the editor’s attention from the problems of the many to the
ambitions of a few. As a monopoly message-source on local issues, the paper
becomes, in a technical sense, propaganda. On one hand there is the propaganda of
boosterism and Chamber of Commerce public relations (e.g., in San Jose, a new
sports arena before new schools, airport expansion before noise abatement). On the
other hand, with respect to the problems of ordinary people, and especially the
poor, there is silence, the propaganda of the status quo. Most big city dailies do not
by themselves sustain a marketplace of ideas on local issues.

What, then, is added by the multiplicity of broadcasters? Broadcasters are
typically large corporations, not crusading journalists, not people at all. Corporate
broadcasters program so as to generate the largest possible audiences. Then they
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rent these audiences to advertisers at the rate of four dollars per thousand per
minute. The lawyers and public-relations men who represent them try to identify the
electronic medium with the electronic press. But does the corporation have a First
Amendment right to program exclusively for profit? (The fairness doctrine prohibits
it.) In fact, only about five per cent of the electronic medium is occupied with the
traditional journalistic function—news, documentaries, and public affairs—the rest
is electronic theater. Audience-profit maximization leaves very little place for au-
thentic journalism. Television journalists go unprotected while the First Amend-
ment is interpreted as the right of the broadcasting corporation to edit in order to
maximize profits, and even to make the local news a form of entertainment, to make
of the news itself just another format for stories of sex and violence. What these
corporations seek is not freedom for journalism but freedom from journalism. (They
have succeeded very well. In point of fact, the F.C.C.’s fairness obligation to cover
issues has been enforced in only one case.)

There is nothing wrong with an electronic circus as long as the medium also
delivers the kind of communications required for democracy. We owe very much to
the journalism of the last five years. Still, even the best journalism is no substitute
for free speech. There is a profound reason why this is so. Journalists are supposed
to be objective and non-partisan. They themselves are not supposed to participate in
the competition of ideas, or to lead people to action. The press sustains a competi-
tion of ideas only to the extent that it provides access to spokesmen who are not
themselves journalists.

The question then arises: How can a journalist decide in a disinterested way
what issues and spokesmen to present? There is no solution to this problem. Indeed,
the question is unintelligible. Message-choice, like all choice, presupposes the
chooser’s interests and needs. Journalists usually avoid the problem by reporting
new events relative to something that is already in the news. But in a mass society,
the news is identical with what is reported; and what has not been reported is not yet
news.

How, then, can the journalist decide what new issues and spokesmen should
gain access to the public? He can decide only because he does have values and
interests; hopefully only by making a judgment about what people want and need to
know. Authentic journalism is public-interest journalism. But when businessmen-
publishers and corporations do the hiring and the firing, there is no guarantee that
we will have authentic journalism. Spiro Agnew’s eoncern was not misplaced: ** A
small group of men decide what forty to fifty million Americans will learn of the
day’s events. . . .We would never trust such power in the hands of an elected gov-
ernment; it is time we questioned it in the hands of a small and unelected elite.”’

There is another consideration here which is decisive all by itself. Even if there
were a competition of ideas between five or ten powerful sources that would not be
good enough for democracy. As society is democratic to the extent that all its
citizens have an equal opportunity to influence the decision-making process.
Clearly, communication is essential to this process—just as essential as voting
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itself. (Imagine a society of one thousand in which everyone votes, and all are free
to say what they please, but only five people have the technology and power to
reach all the others. Each of the other 995, except at overwhelming expense, can
communicate only with a small circle of friends. Suppose the **five’’ are wealthy
businessmen.)

The media must be regulated, not only to insure a competition of ideas, but so
that all citizens have an equal opportunity to influence and shape this competition.
**Fine, but is democracy possible in a society of two hundred million people?*’
Representative democracy is possible. As voters, we are represented in city hall, at
the state capitol, and in the Congress by people who, to some extent at least, vote on
our behalf and answer to us. These people are supported at public expense and use
public facilities. All right, we need to establish parallel institutions which give us
representation in public debate, i.e., representation in the media market place.

There are many possibilities. Our elected representatives and their ballot op-
ponents and/or prospective opponents—Ileaders all—might be provided free media
time and space on a regular basis. But we should not limit representation in the
media marketplace to elected officials and party leaders. There are other ways in
which spokesmen representative of whole groups can be identified. Formally orga-
nized nonprofit groups like the Sierra Club and the Methodist Church can select
spokesmen, and membership rolls will demonstrate that these spokesmen are repre-
sentatives. Small, informally organized groups of the type characteristic of much
citizen activity could achieve short-term access by demonstrating by petition that a
substantial number of people supported their efforts (as in the access-by-petition
procedure in Holland). A plan for a system of representative access recognizing
these four kinds of access has been drawn up by the Committee for Open Media.
The details establish the feasibility of the general proposal. The F.C.C. could
establish some such system of access in broadcasting under its present authority, or
Congress could do it. But what about the monopolistic daily newspapers?

It is useful to imagine what a new Communications Act would be like if we
sought to develop a new strategy for media regulation oriented to regulation of
access. We could regulate monopolistic or dominant message-sources in order to
protect a competition of ideas in which all have some opportunity to participate or
be represented. We could create a system of representative access of the sort
sketched above or, alternatively, a new Communications Act might have the four
following provisions:

The One-tenth Concentration Rule

Any dominant message-source (one which controls over one-tenth of the messages
reaching any population of over one hundred thousand) in any medium—be it print
or broadcast—shall recognize an affirmative obligation to provide access to the
public.
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The Tithe in the Public Interest

Each dominant message-source shall make available ten per cent of all message
capacity (time and/or space) for citizen access. Message capacity shall be defined in
terms of time and space and also audience-availability to that time and space. Since
in broadcasting there is a fundamental difference between the function of full-length
programs and spot messages, ten per cent of each would be made available.
(Perhaps there should also be a tithe or tax of ten per cent on all profits to pay for
production of citizen messages.)

The Allocation of Access by Lot

Access to time and space shall be allocated by lot among registered citizens. Every
registered voter is, in virtue of this act, a registered communicator.

The Access-Contribution Mechanism

It shall be permissible for individuals to make access-contributions to designated
representative persons or groups. It will be permissible for the citizen to designate a
representative person or group to use his or her access spot. Individual organizations
will be permitted and encouraged to solicit contributions of access time and space.

The access-contribution mechanism makes possible effective grass-roots sup-
port for various organizations at low cost (in time and money) and may lead to
individual identification with the groups supported. It is a communications institu-
tion which generates community and community organization.

Access designations will, in effect, be votes—expressions of concerns and
priorities—with respect to what is communicated. Everyone will participate in
message-selection. Communication will reflect the needs, values, and priorities of
all citizens.

The great advantage of the access approach is that it provides a strategy for
media regulation which is in the spirit of the First Amendment and wholly consis-
tent with it. The decisive difference between the regulatory strategy of the old law
and the proposed new law is the distinction between the regulation of message
content and the regulation of access. Or, to put the difference another way, it is the
difference between the prohibition of certain message-content and the prohibition of
monopolization of access by any message-source or group of sources.

The First Amendment prohibits government censorship; it prohibits laws reg-
ulating message content. But regulation of access does not entail regulation of
content. Whatever source gains access is free to express any message whatever in
the sole discretion of that source. While it is arguable that total denial of access is a
form of censorship, surely it is not censorship to tell someone who talks all the time
to stop talking for a bit so that others may speak. In contrast, the present law
requires a regulation of content (broadcast programming). It requires *‘govern-
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ment censorship’” in order to protect *‘the public interest’’ and especially to prevent
an imbalance of programming that is not **fair’” to some points of view. The tension
between the Communications Act of 1934 and the First Amendment generates a
choice between finding a way to regulate program content which does not risk
government control of mass communications, and not regulating broadcast pro-
gramming out of respect for the First Amendment. Given the preferences and
power of the broadcast industry, the government has usually opted for no regula-
tion. The fairness doctrine is rarely enforced. Unfortunately laissez-faire—de jure
or de facto—is morally unacceptable in any context in which power is concentrated.

This returns us to the three principles of political economy and the general
theory of regulation. Consider the third principle once more: that, in the absence of
natural competition, it is better to limit the size and power of large entities, so as to
protect competition, than it is to regulate the behavior of these powers. Thus, it is
better for the government to use antitrust laws to force, say, Standard Oil to divest
than for the government to mandate production quotas, set product standards, and
administer prices. Surely, in such a sensitive field as communication, it is better to
regulate access than to rely on government paternalism in the regulation of
message-content. As always, free speech in a marketplace of ideas is our best hope.
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Rights of Access and Reply
By Clifton Daniel

So far as | am concerned, we can begin with a stipulation. 1 am perfectly
prepared to concede that there is a problem of access to the press in this country.
However, the dimensions of the problem have been greatly exaggerated, and the
proposed legal remedies are either improper or impractical.

My contention is that the remedies should be left largely to the press itself and
to the reading public, and that adequate remedies are available.

About the dimensions of the problem: I suppose there are some publishers and
editors who capriciously and arbitrarily refuse to print material with which they
disagree. But I don’t know them.

In an adjudication made two years ago, the British Press Council, which is the
official British forum for complaints against the press, had this to say: “*We are
finding more and more that even quite large localities cannot support more than one
newspaper. We are satisfied, however, that most editors of such newspapers are
now accepting it as a duty to see, as far as possible, that events and views of interest
to all shades of opinion are impartially reported while reserving the editorial right to
come down on one side or the other.”

Exactly the same thing could be said—and truthfully said—about the press in
this country. More than thirty years ago, Eugene Meyer, who had quarreled with
the New Deal, resigned from the Federal Reserve Board, and bought The
Washington Post, set out deliberately to find a New Deal columnist for his news-
paper. He thought his readers were entitled to get the New Deal point of view as
well as his own.

Hundreds of American publishers and editors take the same attitude today.
They go out of their way to find columnists and commentators who are opposed to
their own editorial policies.

New ideas are not being suppressed. On the contrary, a hurricane of dissent is
blowing through the world. It is shaking the foundations of all our institutions. Can
anyone here doubt the truth of that statement?

When and where has it ever before been possible for a man like the Rev. Ralph
D. Abernathy to reach an audience of millions by simply painting a few signs,
assembling 150 poor people, and appearing before the television cameras at the
gates of Cape Kennedy?

The great guru of the right of access, Prof. Jerome Barron of the George
Washington Law School . . .speaks of insuring **access to the mass media for unor-
thodox ideas.”’

1 thought until I got into this argument that the main complaint against the press
was that we were giving too much access to the unorthodox—nhippies, draft-card
burners, student rioters, black militants, and the people who make dirty movies and
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write dirty books. At least, that's the message | get from the mail that comes across
my desk.

In spite of the mail, [ still concede that there is a problem of access to the press.
But its dimensions are not great and the solutions proposed are not practical.

Advocates of the right of access blandly ignore the problems and techniques of
editing a newspaper. Prof. Barron speaks of the press as having **an obligation to
provide space on a non-discriminatory basis for representative groups in the
community.”’

Note the key words: Space. Non-discriminatory. Representative groups.

First: Space! How much space?

The New York Times received 37,719 letters to the editor in 1968. At least 85
to 90 per cent of these letters, in the words of our slogan, were ‘‘fit to print.”’
However, we were able to accommodate only six per cent. If we had printed them
all—all 18 million words of them—they would have filled up at least 135 complete
weekday issues of The New York Times. Yet, every letter-writer probably felt that
he had some right of access to our columns.

Some letter-writers and readers have been aggressively trying to enforce that
presumed right. For many months the adherents of an artistic movement called
Aesthetic Realism have been petitioning and picketing The New York Times,
demanding reviews for books and paintings produced by members of the move-
ment. Criticism, incidentally, would be meaningless if critics were required to give
space to artistic endeavors they consider unworthy of it.

Art galleries in New York plead for reviews. They contend that it is impossible
to succeed in business without a critical notice in The Times. That is probably true.
But no one, surely, is entitled to a free ad in the newspapers. No artist has a right to
a clientele. He has to earn his audience by the forcefulness of his art, the persua-
siveness of his talent. How much more cogently does this apply to political ideas!

Non-discriminatory! Discrimination is the very essence of the editing process.
You must discriminate or drown.

Every day of the year The New York Times receives an average of a million
and a quarter to a million and a half words of news material. At best, we can print
only a tenth of it. A highly skilled, high-speed process of selection is involved—a
massive act of discrimination, if you like—discrimination between the relevant and
the irrelevant, the important and the unimportant.

When | was preparing these remarks, | suggested to my secretary that she buy
a bushel basket, and fill it with press releases, petitions, pamphlets, telegrams,
letters and manuscripts. | wanted to empty the basket here on this platform just to
show you how many scoundrels, scroungers and screwballs, in addition to respecta-
ble citizens and worthy causes, are seeking access to the columns of our newspaper.

Actually, 168 bushels of wastepaper, most of it rejected news, are collected
and thrown away every day in the editorial departments of The New York Times.
Do you imagine that the courts have the time to sort it all out? Do they have the time
and, indeed, do they have the wisdom? Even if judges do have the time to do my job
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as well as their own, I think Ben Bagdikian, the leading critic of the American
press, is right when he says that ‘‘judges make bad newspaper editors.”’

Representative groups! What constitutes a representative group? Who is to
decide? I would say that representative groups already have access to the press. It’s
the unrepresentative ones we have to worry about.

I am not prepared to argue that it’s easy for anybody with a cause or a
grievance to get space in the newspapers. Indeed, it isn’t easy. In my opinion, it
shouldn’t be. When you begin editing by statute or court order, your newspaper will
no longer be a newspaper. It will be *‘little more than a bulletin board,”” as Mr.
Jencks has said, [Richard W. Jencks, [then] President, Columbia Broadcasting
system Broadcast Group] ‘‘—a bulletin board for the expression of hateful or im-
mature views.”’

Nowhere in the literature on access to the press do I find any conspicuous
mention of the hate groups. Does this newfangled interpretation of freedom of the
press mean that an editor would be obliged to give space to ideas that are hateful to
him? Must he give space to advertisements that are offensive to his particular
readers? Must a Jewish editor be forced to publish anti-Semitism? Must a Negro
editor give space to the Ku Klux Klan?

Prof. Barron, it seems to me, looks at these problems in a very simplistic way,
and defines them in parochial terms. All but the most localized media have national
connections of some sort: They broadcast network television programs. They buy
syndicated columnists. They subscribe to the services of the great national news
agencies. An idea that originates in New York is, within a matter of minutes,
reverberating in California.

In determining who is to have access to the press, who would decide how
widely an idea should be disseminated? Must it be broadcast in prime time on the
national networks? Must it be distributed by the Associated Press and United Press
to all their clients? And must all the clients be required to publish or broadcast it?
Just asking these questions shows how impractical it is to enforce access to the press
by law or judicial fiat.

It is impractical in another sense. In contested cases, it might take a year or
more to gain access to the press for a given idea or item of news. And if there is
anything deader than yesterday’s news, it’s news a year old.

Not only is it impractical to edit newspapers by statute and judicial interpreta-
tion, but it would, in my view, be improper—that is to say, unconstitutional.

My position on that point is a very simple one: Freedom of the press, as
defined by the First Amendment, means freedom of the press. It doesn’t mean
freedom if, or freedom but. It means freedom period. Prof. Barron’s proposition,
however exhaustively elaborated, cannot disguise the fact that it involves regulation
of the press—freedom but.

I cannot guess what the makers of our Constitution would have said about
television, but I have a pretty good idea of what they meant by freedom of the
printed word, and they certainly did not mean that it should be controlled, regu-
lated, restricted or dictated by government officials, legislators or judges. Indeed,
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the makers of the Constitution meant exactly the opposite—that officialdom, consti-
tuted authority, should keep its hands off the press, that it should not tell newspap-
ers what to print or what not to print.

To repeat: My proposition does not mean that there is no need for greater
access to the press. It simply means that legislators and judges should not be—
indeed cannot be—the ones to decide how much access there should be. Editors
should decide, under the pressure of public and official opinion, constantly and
conscientiously exercised.

There are effective devices that the newspapers and their readers could
employ. Mr Bagdikian mentions some of them in the Columbia Journalism Review:

1. Starta new journalistic form: an occasional full page of ideas from the most thought-

ful experts on specific public problems.

2. Devote a full page a day to letter-to-the-editor.

3. Appoint a fulltime ombudsman on the paper or broadcasting station to track down

complaints about the organization's judgment and performance.

4. Organize a local press council of community representatives to sit down every

month with the publisher.

Press councils have already been tried in several small cities. They work well.
A press council for New York City—or perhaps a media council, taking in broad-
casters as well as newspapers and magazines—is under consideration by the Twen-
tieth Century Fund. In September, 1969 the Board of Directors of the American
Society of Newspaper Editors went to London to make a study of the British Press
Council. [See Chapter 2 for a report on the National News Council as it now exists in
the United States. ]

There are also other ways, as Mr. Bagdikian says, ‘‘of keeping the press a
relevant institution close to the lives of its constituents.”

One way is hiring reporters from minority groups, as the newspapers are now
doing. Not only is opportunity given to the minorities, but also they bring into the
city room the special attitudes of their communities.

In New York the communities themselves, with outside help, are bringing
their problems to the attention of the press. Community representatives have been
meeting with newspaper editors and broadcasting executives under the auspices of
the Urban Reporting Project. A news service is being organized by the Project to
provide continuous reporting from the neglected neighborhoods to the communica-
tions media.

In one of the neighborhoods—Harlem—a new community newspaper, the
Manhattan Tribune, has been established to train Negro and Puerto Rican
journalists.

| am aware that not everybody with a cause can afford a newspaper to promote
it. It is not as difficult, however, to launch a new newspaper as some people would
have you believe.

In 1896 a small-town publisher, Adolph S. Ochs, came to New York from
Chattanooga, Tenn., borrowed $75,000, bought the moribund New York Times,
and converted it into an enterprise that is now worth $400 million on the American
Stock Exchange.
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They say nobody will ever be able to do that again. But | wonder.

Fourteen years ago, Norman Mailer, the novelist, and Edwin Fancher put up
$5.000 apiece to start an offbeat, neighborhood weekly in Greenwich Village.
Altogether, only $70,000—less than Adolph Ochs needed to gain control of The
New York Times—had to be invested in the Village Voice before it turned a profit.
Its circulation is now more than 127,000—greater than the circulation of 95 per cent
of United States dailies. Its annual profit is considerably more than the capital that
was required to launch it.

From the beginning, the Village Voice has been a forum for those unorthodox
opinions that are said to be seeking access to the press.

1t was the Village Voice that blazed the trail for the underground press. While
you may think that the underground press is scatological and scurrilous, its exis-
tence is nevertheless welcome proof that our press is indeed free, and that the First
Amendment does not have to be reinterpreted, rewritten or wrenched out of context
to give expression to unorthodox ideas.

I had not intended in these remarks to discuss the right of reply. But I think |
should respond to Commissioner Cox, [FCC Commissioner Kenneth A. Cox] who
says that Congress could constitutionally apply equal time and right-of-reply obliga-
tions to newspapers.

1 don’t agree with him. The First Amendment very plainly says—it couldn’t be
plainer—that Congress shall make no law—no law—abridging freedom of the
press.

However, the right of reply does not provide as much of a problem for news-
papers as enforced access to the press. Indeed, the right of reply is widely recog-
nized and accepted. In practice, most newspapers recognize a prior-to-publication
right of reply when dealing with controversial matters.

On The New York Times, we have a standing rule that anyone who is accused
or criticized in a controversial or adversary situation should be given an opportunity
to comment before publication. The rule is sometimes overlooked in the haste of
going to press. It is often not possible to obtain comment from all interested parties,
but the principle is there and the effort is required. More importantly, the same is
true of the news agencies which serve practically every daily paper and broadcasting
station in the United States.

The right of reply after publication is also widely accepted. However, [ would
caution against creating an absolute right of reply or trying to enshrine such a right
in law. Newspapers, it seems to me, must have the right to refuse to publish a reply,
provided they are willing to accept the consequences of doing so—a suit for dam-
ages, for example.
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What Can We Do About Television?

By Nicholas Johnson

Television is more than just another great public resource—like air and
water—ruined by private greed and public inattention. It is the greatest communica-
tions mechanism ever designed and operated by man. It pumps into the human brain
an unending stream of information, opinion, moral values, and esthetic taste. It
cannot be a neutral influence. Every minute of television programing—
commercials, entertainment, news—teaches us something.

Most Americans tell polisters that television constitutes their principal source
of information. Many of our senior citizens are tied to their television sets for
intellectual stimulation. And children now spend more time learning from television
than from church and school combined. By the time they enter first grade they will
have received more hours of instruction from television networks than they will
later receive from college professors while earning a bachelor’s degree. Whether
they like it or not, the television networks are playing the roles of teacher, preacher,
parent, public official, doctor, psychiatrist, family counselor, and friend for tens of
millions of Americans each day of their lives.

TV programing can be creative, educational, uplifting, and refreshing without
being tedious. But the current television product that drains away lifetimes of
leisure energy is none of these. It leaves its addicts waterlogged. Only rarely does it
contribute anything meaningful to their lives. No wonder so many Americans
express to me a deep-seated hostility toward television. Too many realize, perhaps
unconsciously but certainly with utter disgust, that television is itself a drug, con-
stantly offering the allure of a satisfying fulfillment for otherwise empty and mean-
ingless lives that it seldom, if ever, delivers.

Well, what do we do about it? Here are a few suggestions:

STEP ONE: Turn on. 1 don’t mean rush to your sets and turn the on-knob. What I
do mean is that we had all better ‘‘turn on’’ to television—wake up to the fact that it
is no longer intellectually smart to ignore it. Everything we do, or are, or worry
about is affected by television. How and when issues are resolved in this country—
the Indochina War, air pollution, race relations—depend as much as anything else
on how (and whether) they're treated by the television networks in *‘entertainment’’
as well as news and public affairs programing.
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Dr. S. 1. Hayakawa has said that man is no more conscious of communication
than a fish would be conscious of the waters of the sea. The analogy is apt. A tidal
wave of television programing has covered our land during the past twenty years.
The vast majority of Americans have begun to breathe through gills. Yet, we have
scarcely noticed the change, let alone wondered what it is doing to us. A few
examples may start us thinking.

The entire medical profession, as well as the federal government, had little
impact upon cigarette consumption in this country until a single young man, John
Banzhaf, convinced the Federal Communications Commission that its Fairness
Doctrine required TV and radio stations to broadcast $100-million worth of *‘anti-
smoking commercials.”” Cigarette consumption has now declined for one of the
few times in history.

What the American people think about government and politics in general—as
well as a favorite candidate in particular—is almost exclusively influenced by
television. The candidates and their advertising agencies, which invest 75 per cent
or more of their campaign funds in broadcast time, believe this: to the tune of
$58-million in 1968.

There’s been a lot of talk recently about malnutrition in America. Yet, people
could let their television sets run for twenty-four hours a day and never discover that
diets of starch and soda pop can be fatal.

If people lack rudimentary information about jobs, community services for the
poor, alcoholism, and so forth, it is because occasional tidbits of information of this
kind in soap operas, game shows, commercials, and primetime series are either
inaccurate or missing.

In short, whatever your job or interests may be, the odds are very good that you

could multiply your effectiveness tremendously by ‘‘turning on’’ to the impact of
television on your activities and on our society as a whole—an impact that exceeds
that of any other existing institution.
STEP TWO: Tune in. There are people all over the country with something vitally
important to say: the people who knew “‘cyclamates’” were dangerous decades ago,
the people who warned us against the Vietnam War in the early Sixties, the people
who sounded the alarm against industrial pollution when the word ‘‘smog’’ hadn’t
been invented. Why didn’t we hear their warnings over the broadcast media?

In part it is the media’s fault, the product of *‘corporate censorship.”” But in
large part it’s the fault of the very people with something to say who never stopped
to consider how they might best say it. They simply haven’t ‘“‘tuned in”’ to
television.

Obviously, I'm not suggesting you run out and buy up the nearest network.
What I am suggesting is that we stop thinking that television programing somehow
materializes out of thin air, or that it’s manufactured by hidden forces or anonymous
men. It is not. There is a new generation coming along that is substantially less
frightened by a 16mm camera than by a pencil. You may be a part of it. Even those
of us who are not, however, had better tune in to television ourselves.

Here is an example of someone who did. The summer of 1969, CBS aired an
hour-long show on Japan, assisted in large part by former Ambassador Edwin
Reischauer. No one, including Ambassador Reischauer and CBS, would claim the
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show perfectly packaged all that Americans want or need to know about our 100
million neighbors across the Pacific. But many who watched felt it was one of the
finest bits of educational entertainment about Japan ever offered to the American
people by a commercial network.

Ambassador Reischauer has spent his lifetime studying Japan, yet his was not
an easy assignment. An hour is not very long for a man who is used to writing books
and teaching forty-five-hour semester courses, and there were those who wanted to
turn the show into an hour-long geisha party. He could have refused to do the show at
all, or walked away from the project when it seemed to be getting out of control.
But he didn’t. And as a result, the nation, the CBS network, and Mr. Reischauer all
benefited. (And the show was honored by an Emmy award.)

There are other Ed Reischauers in this country: men who don’t know much
about “*television,”” but who know more than anyone else about a subject that is
important and potentially entertaining. If these men can team their knowledge with
the professional television talent of others (and a network’s financial commitment),
they can make a television program happen. Not only ought they.to accept such
assignments when asked, I would urge them to come forward and volunteer their
assistance to the networks and their local station managers or to the local cable
television system. Of course, these offers won’t always, or even often, be
accepted—for many reasons. But sooner or later the dialogue has to begin.

There are many ways you can contribute to a television program without
knowing anything about lighting or electronics. Broadcasters in many large com-
munities (especially those with universities) are cashing in on local expertise for
quick background when an important news story breaks, occasional on-camera
interviews, suggestions for news items or entire shows, participation as panel mem-
bers or even hosts, writers for programs, citizen advisory committees, and so forth.
Everyone benefits. The broadcaster puts out higher-quality programing, the com-
munity builds greater citizen involvement and identification, and the television
audience profits.

Whoever you are, whatever you're doing, ask yourself this simple question:

What do I know or what do I have to know or might find interesting? If you're a
Department of Health, Education and Welfare official charged with communicating
vital information about malnutrition to the poor, you might be better off putting your
information into the plot-line of a daytime television soap opera than spending a life-
time writing pamphlets. If you’re a law enforcement officer, you might do better by
talking to the writers and producers of Dragnet, I Spy, or Mission: Impossible than
by making slide presentations.
STEP THREE: Drop out. The next step is to throw away most of what you've
learned about communication. Don’t make the mistake of writing ** TV essays’ —
sitting in front of a camera reading, or saying, what might otherwise have been
expressed in print. **Talking heads’" make for poor television communication, as
educational and commercial television professionals are discovering. Intellectuals
and other thinking creative people first have to **drop out’” of the traditional modes
of communicating thoughts, and learn to swim through the new medium of
television.

Marshall McLuhan has made much of this clear. If the print medium is linear,
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television is not. McLuhan's message is as simple as one in a Chinese fortune
cookie: **One picture worth thousand words’’—particularly when the picture is in
color and motion, is accompanied by sound (words and music), and is not tied to an
orderly time sequence.

Mason Williams, multitalented onetime writer for the Smothers Brothers, is
one of the few to see this new dimension in communication. He describes one of his
techniques as **verbal snapshots’'—short bursts of thought, or poetry, or sound that
penetrate the mind in an instant, then linger. Here are some that happen to be about
television itself: **I am qualified to criticize television because I have two eyes and a
mind, which is one more eye and one more mind than television has.” ** Television
doesn’t have a job; it just goofs off all day.”’ **Television is doing to your mind
what industry is doing to the land. Some people already think like New York City
looks.™* No one ‘‘snapshot’” gives the whole picture. But read in rapid succession,
they leave a vivid and highly distinctive after-image.

Others have dropped out of the older communications techniques and have
adapted to the new media. Those students who are seen on television—sitting in,
protesting, assembling—are developing a new medium of communication: the
demonstration. Denied traditional access to the network news shows and panel
discussions, students in this country now communicate with the American people
via loud, ‘‘news-worthy,” media-attractive aggregations of sound and color and
people. Demonstrations are happenings, and the news media—Iike moths to a
flame—run to cover them. Yippie Abbie Hoffman sees this clearer than most.

So what the hell are we doing. you ask? We are dynamiting brain cells. We are putting

people through changes. . . .We are theater in the streets: total and committed. We aim

to involve people and use. . . .any weapon (prop) we can find. All is relevant, only *"the
play’s the thing."" . ..The media is the message. Use it! No fund raising, no full-page
ads in The New York Times, no press releases. Just do your thing; the press eats it up.

Media is free. Make news.

Dr. Martin Luther King told us very much the same thing. **Lacking sufficient
access to television, publications, and broad forums, Negroes have had to write
their most persuasive essays with the blunt pen of marching ranks.”’

Mason Williams, Abbie Hoffman, Dr. Martin Luther King, and many others

have set the stage for the new communicators, the new media experts. All dropped
out of the traditional communications bag of speeches, round-table discussions,
panels, symposia, and filmed essays. And they reached the people.
STEP FOUR: Make the legal scene. Shakspeare's Henry VI threatened:
**The first thing we do, let's kill all the lawyers."" Good advice in the fifteenth
century perhaps. But bad advice today. We need lawyers. And they can help you
improve television.

Examples are legion. The United Church of Christ successfully fought two
legal appeals to the United States Court of Appeals for the District of Columbia,
one establishing the right of local citizens groups to participate in FCC proceedings,
and one revoking the license of WLBT-TV in Jackson, Mississippi, for systematic
segregationist practices. In Media, Pennsylvania, nineteen local organizations hired
a Washington lawyer to protest radio station WXUR’s alleged policy of broadcast-
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ing primarily right-wing political programing. In Los Angeles, a group of local
businessmen challenged the license of KHJ-TV, and the FCC’s hearing examiner
awarded them the channel. [Editor’s Note: The challenge was rebuffed by the
Commission.] There are dozens of other examples of the imaginative use of rusty
old legal remedies to improve the contribution of television to our national life.

For all their drawbacks, lawyers understand what | call *the law of effective

reform™’; that is, to get reform from legal institutions (Congress, courts, agencies),
one must assert, first, the factual basis for the grievance; second, the specific legal
principle involved (Constitutional provision, statute, regulation, judicial or agency
decision); and third, the precise remedy sought (legislation, fine, license revoca-
tion). Turn on a lawyer, and you’ll turn on an awful lot of legal energy, talent, and
skill. You will be astonished at just how much legal power you actually have over a
seemingly intractable Establishment.
STEP FIVE: Try do-it-yourself justice. Find out what you can do without a lawyer.
You ought to know, for example, that every three years all the radio and television
station licenses come up for renewal in your state. You ought to know when that
date is. It is an “election day’’ of sorts, and you have a right and obligation to
“‘vote.”” Not surprisingly, many individuals have never even been told there’s an
clection. [Editor's Note: The renewal schedule is given on page 37]

Learn something about the grand design of communications in this country.
For example, no one "‘owns’’ a radio or television station in the sense that you can
own a home or the corner drugstore. It's more like leasing public land to graze
sheep, or obtaining a contract to build a stretch of highway for the state. Congress
has provided that the airwaves are public property. The user must be licensed, and,
in the case of commercial broadcasters, that license term is for three years. There is
no *‘right’’ to have the license renewed. It is renewed only if past performance, and
promises of future performance, are found by the FCC to serve *’the public inter-
est.”” In making this finding, the views of local individuals and groups are, of
course, given great weight. In extreme cases, license revocation or license renewal
contest proceedings may be instituted by local groups.

You should understand the basic policy underlying the Communications Act of
1934, which set up the FCC and gave it its regulatory powers. **Spectrum space”’
(radio and television frequencies) in this country is limited. It must be shared by
taxicabs, police cars, the Defense Department, and other business users. In many
ways it would be more efficient to have a small number of extremely high-powered
stations blanket the country, leaving the remaining spectrum space for other users.
But Congress felt in 1934 that it was essential for the new technology of radio to
serve needs, tastes, and interests at the local level—to provide community identifi-
cation, cohesion, and outlets for local talent and expression. For this reason,
roughly 95 per cent of the most valuable spectrum space has been handed out to
some 7,500 radio and television stations in communities throughout the country.
Unfortunately, the theory is not working. Most programing consists of nationally
distributed records, movies, newswire copy, commercials, and network shows.
Most stations broadcast very little in the way of locally oriented community service.
It’s up to you to make them change.
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You have only to exercise your imagination to improve the programing service
of your local station. Student groups. civic luncheon clubs, unions, PTAs, the
League of Women Voters, and so forth are in an ideal position to accomplish
change. They can contact national organizations, write for literature, and generally
inform themselves of their broadcasting rights. Members can monitor what is now
broadcast and draw up statements of programing standards, indicating what they
would like to see with as much specificity as possible. They can set up Citizens
Television Advisory Councils to issue reports on broadcasters’ performance. They
can send delegations to visit with local managers and owners. They can, when
negotiation fails, take whatever legal steps are necessary with the FCC. They can
complain to sponsors, networks, and local television stations when they find com-
mercials excessively loud or obnoxious. If you think this is dreamy, pie-in-the-sky
thinking, look what local groups did in 1969.

Up for Renewal?

All licenses within a given state expire on the same date. Stations must file for license

renewal with the FCC ninety days prior to the expiration date. Petitions to deny a

station’s license renewal application must be filed between ninety and thirty days

prior to the expiration date. Forthcoming expiration dates* for stations located in the

following states include:

e lowa and Missouri: February 1, 1977; and 1980.

e Minnesota, North Dakota, South Dakota, Montana, and Colorado: April 1, 1977;
and 1980.

e Kansas, Oklahoma, and Nebraska: June 1, 1977; and 1980.

o Texas: August |, 1977; and 1980.

e Wyoming, Nevada, Arizona, Utah, New Mexico, and Idaho: October 1, 1977; and
1980.

e California: December 1, 1977; and 1980.

Washington, Oregon, Alaska, Guam, and Hawaii: February 1, 1978; and 1981.

e Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, and Vermont:
April 1, 1978; and 1981.

e New Jersey and New York: June 1, 1978; and 1981.

Delaware and Pennsylvania: August 1, 1978; and 1981,

Maryland, the District of Columbia, Virginia, and West Virginia: October 1, 1978;

and 1981.

North Carolina and South Carolina: December 1, 1978; and 1981.

Florida, Puerto Rico, and the Virgin Islands: February 1, 1979; and 1982.

Alabama and Georgia: April 1, 1979; and 1982.

Arkansas, Louisiana, and Mississippi: June 1, 1979; and 1982.

Tennessee, Kentucky, and Indiana: August 1, 1979; and 1982.

Ohio and Michigan: October 1, 1979; and 1982.

Illinois and Wisconsin: December I, 1979; and 1982.

*Dates subject to change,

Texarkana was given national attention [in 1969] when a large magazine re-
ported that the city’s population of rats was virtually taking over the city. Of lesser
notoriety, but perhaps of greater long-run significance, was an agreement ham-
mered out between a citizens group and KTAL-TV, the local television station. In
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January 1969, the Texarkana Junior Chamber of Commerce and twelve local unin-
corporated associations—with the assistance of the Office of Communications of
the United Church of Christ—filed complaints with the FCC, and alleged that
KTAL-TV had failed to survey the needs of its community, had systematically
refused to serve the tastes, needs, and desires of Texarkana's 26 per cent Negro
population, and had maintained no color origination equipment in its Texarkana
studio (although it had such equipment in the wealthier community of Shreveport,
Louisiana). But they didn’t stop there. Armed with the threat of a license renewal
hearing, they went directly to the station’s management and hammered out an
agreement in which the station promised it would make a number of reforms, or
forfeit its license. Among other provisions, KTAL-TV promised to recruit and
train a staff broadly representative of all minority groups in the community; employ
a minimum of two full-time Negro reporters; set up a toll-free telephone line for
news and public service announcements and inquiries; present discussion programs
of controversial issues, including both black and white participants; publicize the
rights of the poor to obtain needed services; regularly televise announcements of the
public’s rights and periodically consult with all substantial groups in the community
regarding their programing tastes and needs.

The seeds of citizen participation sown in Texarkana have since come to
fruition elsewhere. Just recently five citizens groups negotiated agreements with
twenty-two stations in Atlanta, Georgia, and similar attempts have been made in
Shreveport, Louisiana; Sandersville, Georgia; Mobile, Alabama; and Jackson,
Mississippi.

In Washington, D.C.,...a group of students under the supervision of the
Institute for Policy Studies undertook a massive systematic review of the license
applications of all television stations in the area of Washington, D.C., Virginia,
West Virginia, and Maryland. They used a number of *‘performance charts’” by
which they evaluated and ranked the stations in amounts of news broadcast, news
employees hired, commercials, public service announcements, and other factors.
The result was a book that may become a working model for the comparative
evaluation of television stations’ performances.* Citizens groups all over the coun-
try can easily follow their example.

I have felt for some time that it would be useful to have detailed reviews and
periodic reports about the implications of specific television commercials and enter-
tainment shows by groups of professional psychiatrists, child psychologists,
educators, doctors, ministers, social scientists, and so forth. They could pick a
show in the evening—any show—and discuss its esthetic quality, its accuracy, and
its potential national impact upon moral values, constructive opinion, mental
health, and so forth. It would be especially exciting if this critical analysis could be
shown on television. Such professional comment would be bound to have some
impact upon the networks’ performance. (The 1969 Violence Commission Report
did.) It would be a high service indeed to our nation, with rewards as well for the
professional groups and individuals involved—including the broadcasting industry.
It is not without precedent. The BBC formerly aired a critique of evening shows
following prime-time entertainment. It would be refreshing to have a television
producer’s sense of status and satisfaction depend more upon the enthusiasm of the
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critics and audience than upon the number of cans of **feminine deodorant spray’”
he can sell.

These examples are only the beginning. Television could become our most
exciting medium if the creative people in this country would use a fraction of their
talent to figure out ways of improving it.

STEP S1X: Ger high (with a little help from your friends). Have you ever made a
film, or produced a TV documentary, or written a radio script? That's a real high.
But if you're like me, you'll need help—Ilots of it—from your friends. If you've got
something to say, find someone who’s expert in communication: high school or
college filmmakers, drama students, off-time TV reporters, or local CATV outlets
with program origination equipment. Bring the thinkers in the community together
with the media creators. CBS did it with Ed Reischauer and its one-hour special on
Japan. You can do it too. Get others interested in television.+

STEP SEVEN: Expand your media mind. Everyone can work for policies that
increase the number of radio and television outlets, and provide individuals with
access to existing outlets to express their talent or point of view. Those outlets are
already numerous. There are now nearly ten times as many radio and television
stations as there were thirty-five years ago. There are many more AM radio sta-
tions, including the ‘*daytime only'" stations. There is the new FM radio service.
There is VHF television. And, since Congress passed the all-channel receiver law
in 1962, UHF television (channels 14-83) has come alive. There are educational
radio and television stations all over the country. There are *‘listener-supported’’
community radio stations (such as the Pacifica stations in New York, Los Angeles,
Houston, and Berkeley). This increase in outlets has necessarily broadened the
diversity of programing. However, since the system is virtually all **‘commercial’’
broadcasting, this diversity too often means simply that there are now five stations
to play the *‘top forty'" records in your city instead of two. In the past couple years,
however. educational broadcasting has gained in strength with the Public Broad-
casting Corporation (potentially America’s answer to the BBC). Owners of groups
of profitable television stations (such as Westinghouse and Metromedia) have
begun syndicating more shows—some of which subsequently get picked up by the
networks.

Cable television (CATYV) offers a potentially unlimited number of channels.
(The present over-the-air system is physically limited to from five to ten television
stations even in the largest communities.) Twelve-channel cable systems are quite
common, twenty-channel systems are being installed, and more channels will un-
doubtedly come in the future. Your telephone, for example, is a **100-million-
channel receiver’” in that it can call, or be called by, any one of 100 million other
instruments in this country.

Cable television offers greater diversity among commercial television
programs—at the moment, mostly movies, sports, and reruns—but it can also offer
another advantage: public access. The FCC has indicated that cable systems should
be encouraged and perhaps ultimately required to offer channels for lease to any
person willing to pay the going rate. In the Red Lion case, the Supreme Court
upheld the FCC’s fairness doctrine and, ncting the monopolistic position most
broadcasters hold, suggested that *‘free speech’ rights belong principally to the
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audience and those who wish to use the station, not the station owner. This
concept—which might raise administrative problems for single stations—is easily
adaptable to cable television.

If someone wants to place a show on a single over-the-air broadcast station,
some other (generally more profitable) program must be canceled. A cable system,
by contrast, can theoretically carry an unlimited number of programs at the same
time. We therefore have the opportunity to require cable systems to carry whatever
programs are offered on a leased-channel basis (sustained either by advertising or by
subscription fee). Time might even be made available free to organizations, young
film-makers. and others who could not afford the leasing fee and do not advertise or
profit from their programing. Now is the time to guarantee such rights for your
community. City councils all across the nation are in the process of drafting the
terms for cable television franchises. If your community is at present considering a
cable television ordinance, it is your opportunity to work for free and common-
carrier "‘citizens’ access’” to the cables that will one day connect your home with
the rest of the world.

Television is here to stay. It’s the single most significant force in our society. It
is now long past time that the professional and intellectual community—indeed.
anyone who reads magazines and cares where this country is going—turn on to
television.
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Broadcast Regulation by Contract: Some
Observations on “Community Control”
of Broadcasting

By Richard Jencks

As America enters the second year of the decade of the Seventies, its most
characteristic protest movement is no longer the Civil Rights Movement—or the
Peace Movement—or the revolt of youth.

Instead. it is that combination of causes which has been summarized by the
awkward word *‘consumerism."" . ..
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The consumerism movement is in many ways typically American. It is reform-
ist in its objectives, populist in its rhetoric, intensely pragmatic in its methods.

On issues ranging from the ecological impact of pesticides to the urgent need
for automobile safety. and from thermal pollution to the SST. consumerism is
persuading the public to demand of government that it reorder its priorities, and that
it pay less attention to conventional notions of progress.

In all of these activities the aim of consumerism was to induce government
action, whether by the executive branch, by the Congress, or by regulatory
agencies.

In broadcasting, consumerism has stimulated regulatory action in a number of
areas, of which one of the most notable was in connection with the broadcast
advertising of cigarettes.

Consumerism is responsible for another development in the broadcast field in
which its role is quite different—in which it seeks not so much to encourage
regulatory action as to substitute for government regulation a novel kind of private
regulation.

That development is a trend toward regulation of broadcasting through con-
tracts entered into by broadcast licensees with private groups—contracts entered
into in consideration of the settlement of license challenges. This form of regulation
has been called the ‘‘community control™ of broadcasting. It begins with the
monitoring and surveillance of a broadcast station by the group. It ends with the
group’s use of the license renewal process in such a way as to achieve a greater or
lesser degree of change in—and in some cases continuing supervision of—a broad-
cast station’s policies, personnel and programing. . ..

A strategy was developed in which a community group would, prior to the
deadline for a station’s renewal application, make demands for changes in a sta-
tion’s policies. If a station granted these demands they would be embodied in a
contract and embodied, as well, in the station’s renewal application. If a station
refused to grant these demands the group would file a petition to deny renewal of the
station’s license. Such a petition, if alleging significant failures by the licensee to
perform his obligations, can be expected to bring about a full-scale FCC hearing.
As a result, there is obviously a powerful incentive in these situations, even for the
best of stations, to try to avoid a lengthy, costly and burdensome hearing by
attempting to reach an agreement with such a group. . ..

Probably the most fundamental demand made in recent license challenges is
that a large percentage of the station’s weekly schedule be programmed with mate-
rial defined as *‘relevant’ to the particular community group—usually an ethnic
group—making the demand. . .. The demands [ am referring to here go far beyond
even what the most responsive broadcast stations have done in the way of local
public service programming or what the FCC has expected of them. In one recent
case it amounted to a demand that more than 40 percent of a station's total pro-
gramming schedule must be programmed with material defined as *‘relevant’” to the
minority group. . ..

Philosophically, this kind of demand raises a basic question as to the purpose
of a mass medium in a democratic society. Should the broadcast medium be used as
a way of binding its audience together through programming which cuts across
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The controversial *“family
hour” plan whereby
shows depicting much
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television.
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Television's
Family Viewing Concept...

A Big Step
Forward!

We believe in Freedom of Expression...

Freedom without responsibility
destroys itself.

Broadcasters are increasingly demonstrating their responsibility through their adoption of the
Family Viewing concept of the NAB Code.

The lamily is the most important organization in our society. There is a crucial need for television
programs that
—effectively communicate the moral standards and vial ideals so essential in
a wholesome society.
—help strengthen the family and the home.

WE ENDORSE THE NAB CODE FAMILY VIEWING CONCEPT AND
SUPPORT ALL THOSE WHO ARE CONCERNED AND ACTIVEIN ITS
IMPLEMENTATION.

*Television 1y a gilt from God....
and God will hold those who utilize this
divine instrument accountable 1o Him.”

—Philo T. Famsworth

Leading Inventor of Television
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racial and cultural lines? Or should it be used as a means of communicating sepa-
rately with differentiated segments of its audience?. ...

It seems possible that there is a strong thread of racial separatism in the demand
for relevance. Like the demand of some black college students for segregated
dormitories, it may be regarded in large part as a demand for segregated
programming. . . .

Connected with the notion of relevance is the interesting idea that program-
ming done as part of a requirement of ‘‘relevance’” must be an accurate reflection of
the *‘life-style’” of the particular minority community.

The director of a national organization whose purpose is to encourage license
challenges by local groups recently spelled out what he meant by the idea of the
truthful portrayal of alife-style. On his arrival in Dayton, Ohio, to organize license
challenges by local groups there Variety described his views as follows: "'If one
third of Dayton’s population is black, then one third of radio and TV programming
should be beamed to the black community. And this should be produced, directed
and presented by blacks.”” Referring to JULIA, the NBC situation comedy, he was
then quoted by Varietv as saying: "*How many black women really live like
JULIA? I'd like to see her get pregnant—with no husband. That would be a real life
situation.”’

Now, I think that was meant seriously and it is worth taking seriously. . . .

Considerations like these go directly to the heart of what a mass medium is,
and how it should be used. We live in an era in which the mass media have been
dying off one by one. Theatrical motion pictures are no longer a mass medium and
less and less a popular art form. They now reach relatively small and diverse social
groups—not infrequently, I might add, with strong depictions of social realism.
They no longer reach the population at large. Magazines, once our most potent
mass medium, are almost extinct as such. There are plenty of magazines to be sure,
but almost all serve narrow audiences. . . .Central city newspapers, as suburbaniza-
tion continues, find their ability to reach megalopolitan areas steadily decreasing. . . .

Television can be said to be the only remaining mass medium which is capable
of reaching most of the people most of the time. Is it important to preserve televi-
sion as a mass medium? I think so. I think so particularly when I consider the racial
problem in this country.

For the importance of television as a mass medium has not been in what has
been communicated to minorities as such—or what has been communicated be-
tween minority group leaders and their followers—but in what has been communi-
cated abour minorities 1o the general public. . . .

Such communication occurs when programs are produced for dissemination to
a mass audience for the purpose of uniting that audience in the knowledge of a
problem, or in the exposure to an experience, not for the purpose of fragmenting
that audience by aiming only at what is deemed ‘‘relevant’” by leaders of a single
minority group. ...

I referred earlier to the excoriation by some black leaders of NBC’s JULIA,
the first situation comedy to star a black woman. The question may well be asked
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whether the shift for the better in white American attitudes about black people is not
more likely to have been caused by programs like JULIA—and by the startling
increase in the number of black faces on other television entertainment programs
which began in the mid-60s—as it is to any other single cause.

No one should doubt that racial attitudes have changed, even though much
remains to be done. A Gallup poll, published last May, asked white parents in the
South whether they would object to sending their children to school where any
Negroes were enrolled. In 1963, in answer to the same question, six out of every ren
white parents in the South had told Gallup pollers that they would object to sending
their children to schools where any Negroes were enrolled. In 1970, seven years
later, according to Gallup, only one parent in six offered such an objection. Other
recent public opinion polls show similar gains in white attitudes toward blacks.

These advances in the direction of an integrated society were made possible in
part, I suggest, by a mass medium which, with all its faults, increasingly depicted
an integrated society. . . . Americans who in their daily lives seldom or rarely deal
on terms of social intimacy with black people have been seeing them on the televi-
sion screen night after night for some years now. . ..

If audience fragmentation to meet the special requirements of minority groups
would destroy television as a local mass medium it would, by the same token, of
course, make impossible the continuance of network television as a national mass
medium. Again, some might welcome this. Some think it might happen anyway.
John Tebbel, writing recently in The Saturday Review, observed: *‘There is no
reason to suppose that network television is immune to the forces that are gradually
breaking up other national media.’” He does not, however, celebrate that possibil-
ity. “‘It is seldom realized,”” writes Tebbel, ‘*how much network television binds
the nation together ... To fragment television coverage into local interests might
better serve the communities, as the egalitarians fashionably argue, but it would
hardly serve the national interest which in the end is everyone’s interest.”’

I have discussed what seems to me to be the basic objective in community
group demands upon the media—the fragmentation of programming to serve what
are perceived as ethnically relevant interests.

The means used by the community groups may have an important impact on
the nature of American broadcast regulation, and in particular upon the FCC.
Commissioner Johnson often has provocative insights and this instance is no excep-
tion. He has praised the idea of regulation by community groups and has called
upon his colleagues on the Commission to, in his words, ‘‘set a powerful precedent
to encourage local public interest groups to fight as ‘private attorney generals’ in
forcing stations to do what the FCC is unable or unwilling to do: improve licensee
performance.”’

This puts the question quite precisely. Should private groups be encouraged to
do what official law enforcement bodies are ‘‘unable or unwilling to do’’? In
particular, should they police a licensee by means of exploiting the power of that
very regulatory agency which is said to be ‘‘unable or unwilling”’ to do so?

It would seem that to ask the question is to answer it. Despite the trend of
vigilantism in the Old West, it is not a theory of law enforcement which has found
many supporters in recent times.
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In the first place, private enforcement is unequal. Although Commissioner
Johnson may refer to the role of these groups as that of **private attorney generals,"
they do not act as a public attorney general has to act: the demands they make on a
television or radio station are rarely if ever concerned with any constituents other
than their own.

In the second place, private law enforcement is hard to control. Whenever law
enforcement depends on the action of private groups, the question of private power
is apt to become all too important. A medium which can be coerced by threat of
license contest into making such concessions to black or Spanish-speaking groups
can as readily be coerced by a coalition of white ethnic groups. More so, in fact,
since in most American cities there is, and will continue to be for some time, a
white majority. To expect a situation to exist for long in which tiny minority groups
can coerce stations into providing special treatment, and not to expect the majority
to seek the same power over the station, is to expect, in Jefferson’s famous phrase,
“*what never was and never will be.”’

Clearly there is at the heart of this matter a broad question of public policy—
namely, whether public control of licensee conduct should be supplemented by any
form of private control. It is plain that the encouragement of “*private attorney
generals™* will result to some degree in the evasion of the legal and constitutional
restraints which have been placed upon the regulation of broadcasting in this
country. . ..

For a weak broadcaster, if not a strong one, will doubtless be found agreeable
to entering into a contract under which he will be required to do many things which
the Commission itself either cannot do, does not wish 10 do or has not yet
decided 10 do. . . .

All this might be questionable enough if community group leaders were clearly
representative, under some democratically controlled process, of the individuals for
whom they speak. However public spirited or bona fide their leadership, however,
this is rarely the case. The groups making these challenges are loosely organized
and tiny in membership. Not infrequently, the active members of a group seeking to
contract with stations in a city of several million number scarcely more than a few
dozen.

So far the effectiveness of community group strategy has rested upon the
paradoxical willingness of the Commission to tacitly support these groups and their
objectives. . . .Many of those who believe that the Commission is a **do-nothing""
agency may not be concerned with where regulation by private contract is likely to
lead. Others may feel that to weaken duly constituted regulatory authority by
condoning such private action is, in the long run, to make the performance of
broadcast stations subject to undue local community pressures. These pressures
may not always be exerted in socially desirable ways.

Not long ago the Commission held that it was wrong for a broadcast licensee to
settle claims made against it by a community group by the payment of a sum of
money to the group even for the group's legal expenses. The Commission felt that
this would open the way to possibility of abuse, to the detriment of the public
interest. But nonmonetary considerations which flow from the station to a commu-
nity group can be just as detrimental. Suppose, for example, a weak or unwise
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station were to give a community group special opportunities to influence the
coverage of news. Is such a concession less damaging to the public interest than the
payment of money?. ... | mentioned early in this talk that the consumerism move-
ment, at its best, is in many ways fully within the American tradition. . . .But it
must be added that the movement is also typically American in its excesses. It is
sometimes puritanical, usually self-righteous and often, in its concern with ends,
careless about means.

The American system of broadcasting, while not perfect, has made real con-
tributions to the public good and social unity. It has done this through the interaction
of private licensees, in their role as trustees of the public interest, on the one hand,
and the authority of government through an independent nonpartisan regulatory
agency. Heretofore in this country when we have spoken about the community, we
have generally meant the community as a whole, acting through democratic and
representative processes.

I suggest that those who are interested in the quality of life in this country—as
it pertains to the preservation of a vigorous and independent broadcast press—
should wish to see that private community groups do not supplant the role either of
the broadcaster or of the Commission.
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Voices on The Cable:
Can The Public Be Heard?

By Barry Head

If things keep going the way they are going now (and that’s what things
generally do), cable communication will soon be chalked up on the Big Board of
our social stock exchange alongside all those other issues: poverty, crime, environ-
ment, war, urban decay, civil rights, transportation, and so on. When that happens
we will have yet one more subject for experts to disagree about and for the rest of us
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to avoid on the ground that there's nothing we can do about it. At that point, we will
doubtless sit around blaming inaccessible experts and shadowy corporations for the
grotesque shape of our wired-up nation.

Then, perhaps in the pages of this very magazine, some irritating social histo-
rian will point out that cable communication was not a **problem’" at all. It was,
instead, an instrument of such enormous power that it held the promise of solutions
to our real social problems. Worst of all, the decisions that finally rendered the
instrument inaccessible, or ineffectual, or both, were not. in fact, made in unreach-
able boardrooms and distant corridors of government: they were made at the munic-
ipal level where franchises to wire up individual communities were handed out—by
local, identifiable, flesh-and-blood decision-makers to whom each of us had access
and whom each of us could have influenced.

As local cable systems begin to interconnect, they will form a kind of elec-
tronic railway system that will span the nation. There will be railheads and switch-
ing yards in thousands of communities, and from these will run dozens of feeder
lines into virtually every home. What will be remarkable will not be the clarity of
picture—which is all most people now associate with "*being on the cable’’—but
the flexibility, the practically limitless capacity. and the viewer-response capability
of this new communications configuration. Freed from the tyranny of one-way
transmission over the airwaves’ limited spectrum space, we will have a cornucopian
abundance of wide, continuous, two-way frequencies that can handle all our com-
munications needs—from an electronic impulse to instantaneous mail transmission
to a printout of any book in the Library of Congress.

It will be tragic indeed if the only cargoes that move on these rails are
thousands of reels of old film, thousands of tapes of game shows and situation
comedies. thousands of exhortations to buy thousands of products, and thousands of
hours of useless information. What is at stake is nothing less than a chance for us,
collectively, to bring coordination to our disjointed society, and for each of us,
individually, to become an identifiable, responsive. and significant member of that
body. More specifically, cable communication could:

e give us new access to our decision-makers:

e provide a survival kit for the disadvantaged by bringing them essential
information on employment, housing, health, nutrition, day care, and other assis-
tance in providing for their needs;

e significantly raise the level of public education uniformly across the nation,
ease overcrowded classrooms, offset the shortage of teachers by giving everyone
electronic access to continuing education;

e provide the means to monitor and combat environmental deterioration;

e open new international perspectives on ourselves and others by clarifying
our different aspirations while emphasizing the commonality of many of our
problems;

e permit the population of our overcrowded cities to disperse, enable those
who remain to form cohesive communities with easy and effective access to each
other and to the central urban entity;

e enable minority interest groups to reach their members, each other, and the
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rest of us, giving the *‘right of a minority to become a majority’” a new practical
validity;

e lessen the likelihood of violence born of the inability to communicate anx-
ieties and grievances;

e bring new methods to bear on crime prevention and control;

e carry family-planning information beyond the reach of field workers to
those who most need it;

e obviate unnecessary business trips by making two-way video communica-
tion, data transmission, and facsimile printout possible.

These are but a few of the more obvious changes that cable communication
could make in our lives. (The details of how they may come about—together with
the new problems cable may usher in—can be found in the sources mentioned at the
end of this article.) But while there is consensus among communications experts that
cable offers us a potent new problem-solving instrument, there is also agreement that
the tool may never take realizable form. The chances of the experts being proved right
increase enormously so long as an uninformed and largely uninterested public
considers the question somebody else’s business. The worst error is the assumption
that the whole thing will one day be properly resolved in Washington.

But wait, you say, there are all those good men in Congress .. .No, there
aren’t. A well-informed official who deals with Congress over cable issues puts it
this way: “*There are perhaps ten men on the Hill who understand what cable
communication is about—and that's being generous.”” Chances are the Con-
gressmen you elected don’t even know what CATYV stands for.

...and there's the Federal Communications Commission . ..In fact, the
FCC'’s vacillating attitude toward the growth of cable has been another clear indica-
tion (as if yet another were needed) that it does not and cannot speak for the public
interest. One of the FCC’s most serious problems is the complete lack of leadership
from Congress. Unsurprisingly, the FCC has a history of mediation between com-
peting industry and government interests rather than one of statesmanlike trustee-
ship of the public airwaves. In addition, the FCC may well be the most under-
staffed, underfinanced, and overpressured regulatory agency in Washington. It
won’t help you in Dubuque.

...and the Office of Telecommunications Policy ... The OTP is the three-
year-old communications arm of the Executive Office of the President. It runs on an
annual budget of $2.6 million, and its functions, according to its controversial
former director, Clay T. (**Tom’’) Whitehead, are as follows:

First, the Director of the Office is the President’s principal adviser on electronic

communications policy. Second, the Office enables the Executive Branch to speak with

a clearer voice on communications matters and to be a more responsible partner in

policy discussions with Congress, the FCC, the industry and the public. Third, the

Office formulates new policy and coordinates operations for the Federal Government's

own very extensive use of electronic communications.

**We like to think that we are representing the public interest,”’ says Brian
Lamb, the thirty-one-year-old assistant to the director for Congressional and media
relations, but clearly there is scant room for that role in the Office’s job description.
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Moreover, there is no identifiable **public’” with which the Office might act as a
*‘responsible partner.”

...and the Cable Television Information Center ...The newly established
CTIC, a semiautonomous unit within the Urban Institute, stands quite apart from
the regulators, the lawmakers, and the policymakers. Funded by $3 million from
the Ford and Markle Foundations, the Washington-based Center is headed by a
wunderkind named W. Bowman Cutter. Faulted by his adversaries for being short
of field experience in cable communication, Cutter—and his youthful staff—is
nonetheless highly knowledgeable about cable and its iplications. **Cable com-
munications,”” Cutter says, ‘‘present the critical test of whether or not we can
manage our technology.’” The Center’s charter is to **provide to government agen-
cies and to the public the results of objective, nonpartisan analyses and studies and
technical assistance about cable television. The Center will also attempt to assist
state governments in their regulatory decisions regarding cable television; and pro-
vide, when needed, information regarding federal government policy toward
cable.”

But though the Center will, according to Cutter, **make clear that its function
is to serve the public interest,”” the individual citizen or citizen coalition will find it
little help: it shuns advocacy. Its job is to provide the facts, just the facts, on
request.

.. .and Publi-Cable, Inc. Springing bravely through the Washington mulch,
Publi-Cable is a voice of pure advocacy with no organization, no office, no money,
and, as of its recent first birthday, minimal influence. **We’re an ad hoc group, a
brush-fire operation,”’ concedes Dr. Harold Wigren, director of Publi-Cable as
well as educational telecommunications specialist for the National Education As-
sociation. **We're trying to alert as many communities as possible to the dangers
and opportunities in the franchise decisions made by their local officials. But there
aren’t many of us and we’ve all got other jobs. We're spread pretty thin.”” Out of
more than 150 individuals representing various groups concerned about cable, a
core of sixty or so meets every month in Washington. They are a well-connected
lot, and their influence, small though it may be, is well directed and quite out of
proportion to their number. Such loose consortia, however, are always prey to
internal dissension, suffer from financial anemia, lack long-range strategies, and
have no way of ensuring the stability or rational behavior of local groups that may
spring up in their wake. Publi-Cable is no exception; it certainly cannot be regarded
as heralding sustained public attention to the future configuration of our wired-up
nation.

But isn’t there a National Citizens Committee for Broadcasting? The NCCB,
Thomas Hoving’s once-bright hope for reforming broadcasting in this country, has
imploded. All that remains in Washington is a tiny holding operation in a signless,
unnumbered room in the back of the United Presbyterian Church’s headquarters
way out by American University. There are a paper board of trustees and a fitful
newsletter. There is vague talk of resurgence.

Who, then, will speak for you during the next several years as our new
communications systems take shape? The simple truth is that there is no voice with

49



Changing Concepts of the Function and Role

a broad public constituency to address the all-important questions of uses and
programming. (Critically short of manpower and resources, even the New York-
based Office of Communications of the United Church of Christ—that redoubtable
and astonishingly effective manifestation of the Church Militant—will reach few
communities.) You will have to make yourself heard where you live, and the costs
and benefits of local action vs. inaction are indicated by two examples.

e By the time that an Illinois state statute authorized municipalities to grant
cable franchises in 1965, Peoria—in a sealed-bid process with no public hearings,
no citizen involvement, and no outside consultation—had contracted an agreement
with General Electric Cablevision that included no specific performance require-
ments. Six years later no cable had been laid. *"In January 1971, says Peoria’s
corporation counsel, Paul Knapp, ‘*we asked GE to renegotiate. Cable technology
had changed a lot, and there were experiences in other cities to learn from. GE
refused and insisted on sticking to the old contract. Because nothing had been
done—no studies, nothing—we declared them in default in February and consid-
ered the contract invalidated. In April GE took us to court to challenge our action.
In December the court decided in their favor, holding that because the city had
failed to act affirmatively during the intervening years it had effectively waived its
rights to invalidation. We appealed. The appellate court sustained the trial court’s
decision. I am now recommending we appeal to the Illinois Supreme Court.”’

The other side of the argument is presented by Boyd Goldsworthy, whose
Peoria firm of Goldsworthy & Fifield is representing GE Cablevision. The trouble,
says Goldsworthy, lay in FCC restrictions on importing programming from distant
markets—in this case bringing, say, Chicago and St. Louis channels to Peoria cable
subscribers. Precluded from offering this inducement to subscribers, GE Cablevi-
sion believed that building a Peoria system would be economically unfeasible—a
contention with which Paul Knapp, naturally, disagrees. Who is in the right may be
a murky question, but for the average Peorian the consequences of inattention are
crystal clear: his city is involved in expensive and lengthy litigation; he has none of
the benefits that cable could bring, and he may lack them for a long time to come.

e The experience in another heartland city, Oshkosh, Wisconsin, was dramati-
cally different. There, the city manager, Gordon Jaeger, had already weathered a
four-and-a-half-year franchise struggle as city manager of Normal, Illinois. Soon
after taking the Oshkosh post, Jaeger recommended to his city council that they
employ a consultant and draw up a model cable ordinance before they were faced
with deciding among contenders. With the help of a veteran consultant, Robert A.
Brooks of the Chesterfield, Missouri, firm of Telcom Engineering, Inc., a model
was duly adopted. Bids were solicited and three subsequently received. The job of
evaluating the competitors was turned over to a small but representative citizens
committee, and the franchise was granted to the Cypress Communications Corpora-
tion of Los Angeles (now a part of Warner Communications), which, unlike the
other two bidders, accepted a September 1973 deadline for commencement of
service. What is Oshkosh getting? A thirty-six channel cable system in which two
channels are reserved for municipal use and two for public access on a first-come
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first-served basis—in both instances an allocation twice the minimum FCC
requirement.

But in addition Oshkosh is getting a separate, two-way, twelve-channel
‘‘loop’’ interconnecting the University of Wisconsin, all public and private schools,
the Fox Valley Technical Institute, the library, and the museum. Robert Snyder,
the coordinator of radio, TV, and film for the university and a member of the
citizens committee, expects a major payoff to be in community-wide curriculum
development and teacher training. **But although the loop will be primarily a closed
circuit,”” Snyder explains, **programs on it can be fed into the regular cable system.
Thus the possibilities for adult education in general are enormous.’” The greatest
danger is that the loop will stand idle. To prevent this eventuality, Gordon Jaeger
has appointed a twelve-member committee to plan now how it can best be
put to use.

Few communities will be as fortunate as Oshkosh in having a knowledgeable
city manager, concerned key citizens, and a progressive cable company with which
to work. The operative question, then, is what can the rest of us realistically try to
do? Influencing the FCC is an unlikely option. Within the FCC’s bailiwick logi-
cally lie considerations of copyright, assurance of service to all sectors of the
public, minimum technical standards and channel allocations, non-discriminatory
access, and limits to concentration of ownership. Shaping even the broad outlines of
these important areas, which is all the FCC will do, should provide ample grounds
for combat, but only the most sophisticated citizens and citizen groups will have the
ability to enter the fray at the national level.

State government is a good deal more accessible and must be forced to play a
leadership role. Governor Patrick Lucey of Wisconsin impaneled a blue-ribbon
citizens committee to hold hearings all over his state—a laudable initiative but one
that also demonstrated the difficulty of arousing citizen interest without local
groundwork by library associations, religious organizations, PTAs, and similar
centers of social concern. (All such associations, at the national, regional, and local
level, should place on their agendas the dual question: ‘*What can cable mean to us
and what can we do about it?’"). Last May, Governor Nelson Rockefeller signed a
bill to create a five-member commission that will regulate the growth of cable in
New York. The commission will set franchising guidelines for local governments,
regulate contract obligations between cable companies and their subscribers, set
rates, and oversee the coordination of separate systems. Few states are taking any
interest in cable, however, and while the layman may well hesitate to enter hassles
over the details of state regulation, there is no excuse for tolerating a recklessly high
level of ignorance and apathy on the part of state officials. We are all adequately
equipped to ask the offices of our secretaries of state what attention is being paid to
the growth of cable and to urge that a responsible commission be established or that
other appropriate action be taken.

But the most important determinations of what we see on our local cable
systems—how much of it and whether it is cumulatively a positive, negative, or
irrelevant influence on our immediate community—will be made much closer to
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home in our town halls. Here, we can help shape the details of the franchise,
applying our own perceptions, needs, and desires. Here, as individuals or in small
coalitions, we can monitor the acquisitiveness of cable interests, the defensiveness
of entrenched broadcasting interests, and the heedlessness of the officials empow-
ered to act on our behalf.

Three actions are immediately appropriate for every citizen:

1. Call your corporation counsel (town attorney) and find out where your
community’s franchise stands. Has one been granted? On what terms? Is a grant
pending? What is your town’s franchising authority?

2. Inform yourself. Two important and comprehensible sources for basic in-
formation on cable communications are On the Cable, the report of the Sloan
Commission on Cable Communications (McGraw-Hill, cloth, $7.95; paper,
$2.95) and Cable Television: A Guide for Citizen Action by Monroe Price and John
Wicklein (Pilgrim Press, $2.95). An excellent survey of the history, technology,
and implications of cable is to be found in The Wired Nation by Ralph Lee Smith
(Harper Colophon, $1.95). Ben Bagdikian’s The Information Machines (Harper &
Row, $8.95) is a useful survey of mass media—past, present, and future.

3. Join a citizens-concerned-about-cable group in your community. If there
isn’t one, start one or act as an individual. The Guide for Citizen Action mentioned
above will help you; if, having read it, you still don’t know how to proceed, get in
touch with Publi-Cable, % The National Education Association, 1201 16th Street,
N.W., Washington, D.C. 20036, phone: (202) 833-4120; or the Office of Com-
munications, United Church of Christ, 287 Park Avenue South, New York, N.Y.
10010, phone: (212) 475-2121.

Finally, though each community will present a different mosaic of issues,
interests, and alignments, at least three principles for citizens action should hold
true in all cases:

1. Insist on widely publicized public hearings well before franchise decisions
are to be made. A community needs ample time to identify all its options and to air
all its viewpoints.

2. Avoid the simplisfic *"good guys vs. bad guys’ trap. There are many
legitimate interests competing in the cable controversy. Speedy cable penetration is
in the public interest, and this means providing adequate economic incentive to
offset the enormous capital investment needed to build a system. Although the huge
multiple-system owners bear watching, they are nor automatically the enemy; they
may be the only entrepreneurs who can afford to extend cable’s range of services.
Wholesale destruction of existing broadcast structures is nor in the public interest,
and this means providing some economic safeguards. Successful pursuit of elusive
public interest is more likely through statesmanlike compromise than through shrill
consumerism.

3. Let nothing be given away for too long and without provisions for frequent
periodic review. Nobody knows for sure what configurations of ownership and
technology will serve what social and economic needs and produce what social and
economic effects. Thus, while it may be necessary to grant a ten-year franchise in
order to ensure incentive, development, and stability, such a franchise should
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stipulate at'least biennial amendment. This is necessarily a period of trial and error;
make sure that what goes wrong today can be set right tomorrow.

These simple actions and basic rules of thumb are well within any citizen’s
capability and, if taken and followed, should have a profound effect on how our
inexpert experts wire us together. The single clear question we all face is this: ** Are
the implications of cable serious enough to warrant my participation?"’ If our
conclusion is no, it should be a no of decision rather than of oversight, and before
arriving at that conclusion it would be well to ponder Fred Friendly's words in Due
to Circumstances Beyond Qur Control:

The great malfeasances against the people of our country are more an indictment of the

society that permitted them to happen than of the individual rogues who committed the

frauds. In the case of television, it isn’t a question of scoundrels or frauds: rather an
indifferent society has given away more than it was ever entitled to, like an executor
who permitted the trust in his care to be squandered.

Noting the imminence of revolutionary new technology, Friendly concluded:

If indifference and ndiveté caused us to give away our electronic inheritance when the
industry was in its untested infancy, to do so again with the stakes so high would be
little short of cultural suicide.

Cultural suicide is a dire eventuality indeed. But if things keep going the way
they are going now (and that’s what things generally do—unless each of us takes a
hand in stopping them), it could just come to that.
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The Messenger's Motives Ethical Stan-
dards
By John L. Hulteng

Through the Side Door. .. "The American press is afflicted with the country club mind. It
doesn’t make much difference how much of a crusading Galahad a young publisher may be
when he starts: by the time he begins to put his paper across he is taken up by the country
club crowd, and when that happens he is lost. He joins the country club, for that is our
American badge of success. And before he knows it, he sees his community from the perspec-
tive of the country club porch, and he edits his paper to please the men who gather with him
in the counmtry club locker room.””—William Allen White

Not all of the situations that put journalists to the ethical test crop up in the
reporter-source relationship, or arise out of conditions peculiar to the craft. Some
may be the result of pressures that are applied subtly and indirectly from outside, or
from within the news-gathering organization itself—usually from the direction of
the offices of the publisher or the advertising director.
When William Allen White of the Emporia (Kans.) Gazette wrote his pes-
simistic prediction about the country club syndrome, some segments of the news-
paper industry were in the big business category. Today most daily newspapers,
television stations, mass circulation magazines, the broadcasting networks—both
radio and television—and some individual radio properties are very definitely clas-
sifiable as big business.
Many of the major media properties are owned by industrial conglomerates
with a wide range of other interests from banking to chemicals. And, increasingly,
the ownership of the channels of communication is being concentrated into fewer
and fewer hands as chains and groups grow and merge with each other.
These trends have a tendency to accentuate the kind of attitudinal alteration
that White was talking about. Ownership may not only begin to reflect the values of
the *‘country club crowd’" but also those of true Big Business—the vast, interlock-
ing corporate structures that sprawl across the nation, or the world.
Now it should be made very clear at this point that the concentration of
ownership, or even conglomerate takeover, doesn’t invariably or inevitably convert
the media managers into ‘*profits-first’’ types. Many present-day publishers and
owners are thoroughly conscious of the social responsibility they must shoulder.
Moreover, the growing professionalism of the men and women who staff the mass  jonq L. Hulteng is dean of
media constitutes a force that is resistant to the compromise of standards in accom-  the School of Journalism,
modation to the interests of conglomerate or corporate ownership. University of Oregon, and a
Yet, when these qualifications have been entered on the record, it is necessary well known researcher and
0 writer in the field of news
to add that there does exist an array of evidence of various kinds to suggest that the  and opinion communication.
basic ethic of the news media is being perverted in numerous ways—sometimes in  This excerpt is taken from
g . " AR his most recent book, The
obvious ways, sometimes in only half-visible ones—because of pressures that are  pocconger's Motives: Ethical
generated by ownership or by the friends and associates of ownership. Problems of the News
When such pressures prevent the journalist from adhering to the professional ~ Media, Prentice-Hall, 1976.
standards he believes are binding, he can protest, resist, even resign—and many Reprinted by permission of

. A T . Prentice-Hall, Inc., copy-
have done all three. But personal and family obligations, the difficulty of locating  right 1976.
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another job, or a weary conviction that it wouldn’t do any good in any event prevent
others from putting their careers on the line in defense of journalistic ethics.

Without attempting to inventory all of the kinds of side-door pressures that can
pose ethical challenges for journalists, let’s look at a representative sampling of
cases and comments in order to get a clear understanding of the nature and dimen-
sions of the problem.

Where the Money Comes From

It is commonplace today to assert that large newspapers are relatively immune from
direct advertiser pressure, and that this sort of thing now rarely occurs; this is a
thesis expressed in most introductory mass media texts, and it is based on sound
reasoning. After all . . .virtually all daily newspapers are in a semimonopoly situa-
tion; in very few communities does any true, head-to-head print competition be-
tween different ownerships survive. An advertiser theoretically shouldn’t be able to
bring off a squeeze play. since he needs the advertising medium represented by the
daily newspaper more than the paper needs any single advertiser. Or so the thesis
goes. And cases can be cited in which advertiser power plays were successfully
resisted by individual papers. But there are other cases to be cited as well.

The Wall Street Journal, whose reporters periodically present some of the
most penetrating analyses of newspaper practices to be found anywhere,
documented an embarrassing instance involving the respected Denver Post.

A reporter for another paper somehow came into possession of an internal
memo from one Post executive to another detailing an arrangement whereby the
newspaper had agreed to run 1,820 column inches of free publicity about a new
shopping center because the shopping center had bought and paid for 30 pages of
advertising. Nor was this the only instance of such cozy quid pro quo arrangements;
the Post had also promised a block of free space to another advertiser, and the news
staff was complaining that there was no more to say about them **short of repeti-
tion,”" even though the promised quota of puffery was far from filled.

More often, of:course, the pressure is not applied so openly or so brutally, and
the puffery is at least partially veiled. According to the Journal writers, the Dallas
Times Herald used to print each Monday from 22 to 3 pages of what was described
as commercial, business, and industrial news of Dallas. Actually, the news space
assigned to a given company was carefully calculated to reflect the amount of
advertising space the company had been buying in the paper.

And, as Carl E. Lindstrom, a former editor of the Hartford (Conn.) Times once
wrote:

Would there be travel pages if travel agencies and airlines didn't advertise? Would there

be recipes in the paper it food advertisers didn’t come in with a bang on Thursday

afternoon and Friday morning? Would there be a stamp column or a dog column if there
were no related revenue?

In the broadcast media the influence of advertisers on the content of entertain-
ment programs has been pervasive and traditional. News departments on radio and
television, by contrast, have attempted to shield themselves from similar pressures.
They have not, however, in all cases been successful. Fred W. Friendly recounted
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in his book Due 10 Circumstances Beyond Our Control how pressures generated by
advertisers affected the nature and content of news and documentary shows under
his direction at CBS. The experience of newsmen at other networks has been
similar.

As John C. Merrill and Ralph L. Lowenstein point out in an overview book of
the media, the influence of advertisers on the content of broadcasting is not neces-
sarily overt and direct:

Sponsors do not act in a positive manner to deliberately censor programming material ,

as is commonly thought. Rather their influence on the total programming picture is

negative. Their reluctance to sponsor a program that is either controversial or likely to
attract a small audience assures that such programs will not be shown frequently.

Still, there are cases in which television advertisers have been known to bring a
more direct pressure to bear to prevent, say, mention of a competitor on a sponsored
news show.

And others have been successful in efforts to prevent a negative reference to
their company or their product from getting attention on broadcast news programs.
Robert Cirino recounts how representatives of Coca-Cola were given an opportun-
ity to preview a documentary depicting the plight of migrant workers; Coca-Cola
was one of the companies depicted as profiting from the work of migrants in
Florida. When the company representatives had viewed the film, they asked the
president of NBC to meet with them before the film was shown, in order to consider
some cuts in the film that would have the effect of softening the impact on Coca-
Cola. The meeting was held and some, at least, of the requested cuts were made
before the documentary went on the air.

How Many Hats?

Another form of awkward internal pressure peculiar to the broadcasting news field
is the prevalent practice of requiring announcers on news programs to serve also as
voices for commercials.

Some of the top network anchormen refuse to switch hats, and because of their
stature they can get away with it. But less prominent newsmen can find themselves
in cowboy costumes (or dog’s heads) to push a product or a program when they are
not busy intoning the latest bulletins.

In a speech to radio news executives in 1970, Walter Cronkite spoke with
teeling for his fellow newsmen:

Reliability is a handmaiden to integrity and | fear that many of us are not as careful as
we might be to keep our escutcheons unbesmirched. It is beyond me to understand how
anyone can believe in, foster. support. or force a newsman to read commercials. This is
blasphemy of the worst form. A newsman is nothing if not believable. And how can he
be believed when he delivers a news item if in the next breath he lends his face, his
voice and his name to extolling in words the public knows he never wrote a product or
service that the public knows he probably never has tested? When a newsman delivers a
commercial he puts his reputation for honesty in the hands of an advertising copy writer
and a client whose veracity is sorely tried by the need to make a buck. It is difficult if
not impossible for the individual newsman who wants to protect his family to stand up
to a management that demands that he indulge in this infamously degrading and destruc-
tive practice.
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On the small-market radio or TV station, Cronkite’s depiction of the vulnera-
bility of the newscaster who is asked to double as huckster certainly does apply. The
trend to the *"happy talk’” format, with the chummy interchanges sliding almost
imperceptibly from the news to the commercial messages, poses the problem in an
even more insistent form for the newscaster.

Yet the growing importance of news on the electronic media, and the discovery
through surveys that increasing numbers of Americans are dependent upon these
media for most of the news that they receive in a given day, ought eventually to
strengthen the hand of the newscaster and give him better leverage with which to
insist that his role as reporter not be confused with the different job (certainly
respectable enough in itself) of the salesman.

Some broadcast newsmen have adhered to Cronkite’s philosophy and have
refused to do the double-hat routine even though their stand has cost them lucrative
opportunities.

When Frank McGee, co-host and news anchorman for NBC’s morning " To-
day’’ show, died in April 1974, there followed a search for the right man to fill the
prized post with its $350,000-a-year salary. The network finally narrowed down the
list to eight, but then discovered that several of the best prospects balked at the
requirement that they would have to read commercials as well as serve as host and
newscaster. One of them, Garrick Utley, said: *’] question whether a reporter does
not lose his journalistic virginity by doing commercials. And can you recover that
virginity later?””

Another, who had appeared to be the most promising of the finalists in the
tryout sessions on the show, was Tom Brokaw, NBC's White House correspondent
at the time. He said flatly: **I find doing commercials repulsive. If that is a job
requirement, it would not be negotiable with me."’

Both stuck to their principles and did not take over the McGee role, but the
network did find someone who would. The stakes were high, since the "> Today™"
show was drawing about five million viewers each moming and reportedly made
$10,000,000 a year for the network. For Utley and Brokaw, however, and for many
others who have had to face similar decisions with less momentous financial conse-
quences, the ethical value involved was more important than the network’s profit
margin—or the impressive salary. [Editors’ Note: Brokaw later became a co-host
without doing commercials.]

By the Bushel

Not all of the pressures that impinge on the journalist from advertiser or outside
corporate institutions come in the form of direct power plays or through the side
door of management influence. Many of them arrive courtesy of Uncle Sam.
Every newspaper city desk, every electronic newsroom, is daily deluged with
vast quantities of public relations releases of various kinds. Every corporation of
any size, most goverment agencies, trade associations, even civic groups and educa-
tional institutions, employ skilled staffs to prepare ‘‘news’” stories to be sent to the
various media outlets—all of them designed to result, if possible, in the publication
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or broadcast of an item that will depict the sending agency in a favorable light
before the public.

Much of this expensively prepared material goes directly into the wastebasket,
but a very large amount of it gets into print or on to the air in some form. Press critic
Ben H. Bagdikian has estimated that if one were to trace down the origins of all the
news items in the columns of a daily newspaper of substantial size, it could be
demonstrated that up to 60 percent of the material started out as some kind of release
from the news source itself.

It is obvious, of course, that most of the material put out by a public relations
officer on behalf of his company or organization is going to include an element of
self-interest, sometimes blatant, sometimes subtle. But it is also true that much of
that volume of paper that flows over the transom each day also contains kernels of
news that the newspaper or broadcasting station might not otherwise come upon.

So the welter must be gone through, and the solid substance of news sifted out
and fed into the media. If the job is done conscientiously, the self-serving spin put
on the releases by the public relations authors will be removed, and the genuine
news will remain. The careless, hurried, or cynical desk man will *‘railroad™ the
copy through without bothering to work it over—and as a result the reader, listener,
or viewer is exposed to adulterated news.

The ethical editor suffers a particularly nasty twinge when the public relations
copy coming over his desk has an invisible *‘must run’’ stamp on it because it in
some fashion involves an organization or a cause in which the publisher is known to
be intensely interested.

On one small-city daily, for example, all staff members knew that anything
involving the Boy Scouts must get special handling, for this was one of the most
sacred cows in the publisher’s stable and always must have tender, loving care—
and plenty of news space.

Perhaps no great harm is done if an organization such as the Boy Scouts gets
the benefit of some extra puffery. But there are more insidious critters in the sacred
cow corral.

Melvin Mencher, a Columbia University professor writing in Nieman Re-
ports, notes:

I know now why so many newspapers use acres of newsprint on year-end bank state-
ments; their publishers serve on the boards of directors of the local banks. Perhaps these
stories are newsworthy. After all. depositors do want to know the state of health of their
banks. But | wonder how many newspapers whose publishers are bank directors will
want to examine the mortgage loan policies of banks, which in many urban com-
munities can accelerate the decline of a neighborhood by refusing to grant home im-
provement loans. This practice, called redlining. is well-known to real estate editors,
but it’s rarely made the subject of hard-digging journalism.

Let me note again that in at least part of the reams of news releases turned out
by public relations officers there is legitimate, significant news to be found. Persons
who work in the public relations field are typically highly skilled, often former
journalists. They frequently make the point that their efforts save reporters and
editors valuable time, both because they dig out hard-to-locate facts and because
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they do at least part of the job of packaging the information for processing by the
news media. These are defensible arguments.

Yet the fact remains that what the public relations man or woman is paid for is
to see to it that the best possible version of the news about his or her organization or
company gets through the media pipelines. The job of the journalist, if he sub-
scribes to the ethical guidelines of his business, is to report the news without bias,
without favor to any organization or cause, exposing the face of reality fully rather
than focusing only on the best profile.

There may be times when these two functions coincide. Much of the time they
do not. And the flood of public relations material through which desk editors must
regularly wade is a wearing test of their principles and their stamina.

Sometimes it would appear that their defenses have indeed been worn down,
and the gates left open wide for the public relations people to pour through. One
example was chronicled by Columbia Journalism Review after its editors had noted
a sudden spate of stories and broadcasts by the New York media about the 75th
anniversary of the birth of composer George Gershwin—hardly a day of national
observance under ordinary circumstances. Among those that voiced tributes, almost
in chorus: the New York Times, Saturday Review/World, Newsweek, Vogue, New
York, NBC's ‘*Today,”” and public television.

When the CJR editors looked into the matter they discovered that the outpour-
ing had been orchestrated by the efforts of Alice Regensburg, staff member of a
New York public relations agency, as a device for promoting the sale of a new $25
book about the composer. As Ms. Regensburg put it, ‘‘People are hungry for
material and if you offer them good, well-planned ideas, they welcome them."’

Journalists with a sense of respect for the integrity of their business will
welcome legitimate news, yes. But they will firmly shut the gates on blatantly
promotional copy, no matter how ‘‘good’” and *‘well-planned.”

Living-Color P.R.

In recent years public relations experts have discovered new dimensions to their
field in the form of the radio or television news release.

Most public relations copy still goes out in the form of paper, handouts printed
or mimeographed in handy triple-spaced format so that they can be sent to the
composing room or the newscaster with a minimum of editing. But much of that
handout material . . .goes into the round file unused. Public relations messages for
broadcast, while much more expensive to produce, stand a far better chance of
getting through to the ultimate target—the consuming public.

Radio and TV stations at the local level—TV stations in particular—need
material to fill out their local news shows. It is expensive to send reporting and
camera crews out to get local footage, and many kinds of local stories are unproduc-
tive in any case; they result only in *‘talkinghead’” interviews with inarticulate city
managers or school board members.
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Then along comes a lively, colorful, beautitully produced short film about an
interesting, topical subject. It’s all free, and it can be used anytime. There's even a
script with it so that the local announcer can *"read over’" the film footage to give
the impression that the item was produced locally. Somewhere in the film there will
be a message subtly promoting the interests of the organization supplying the film;
but it usually won’t be intrusive. It doesn’t have to be. Just a fleeting glimpse of a
recognizable product or a brand name in a favorable setting will be enough to justify
the very considerable expense that has gone into producing the film.

And the beauty of it, from the standpoint of the public relations people, is that
the film is very difficult—by design—for the local station to edit. Whereas the
mimeographed handout can be edited so that the commercial overtones are re-
moved, this is all but impossible with the public relations film.

As the features appear, with the local announcer’s familiar tones reading the
words-over, they all seem to be just parts of the regular news report—during which
they typically are run, particularly by the small-market stations hard up for genuine
local footage to keep the screen alive.

This living-color credibility has quite understandably caught the attention of a
group that classifies as just about the most indefatigable public relations practition-
ers in any field—the politicians. And the results pose a new set of ethical headaches
for the journalists.

Greening the Grassroots

For many years officeholders have been well aware of the advantages of the conven-
tional press release. The oftener a senator or congressman can show up in the pages
of the home-district newspapers, or on the newscasts of stations in the area, the
better name familiarity there will be among the electorate next time polling day rolls
around. Virtually all of the members of the Senate or the House have at least one
former journalist on their staffs, and some have several. These aides crank out the
press releases with a sure knowledge of style, deadlines, news values, and the
names of the right news editors to target.

One Western senator was famous during his incumbency for an expensive but
highly effective gambit—not a single working day went by in the offices of the
major newspapers of his state that some editor in each of these offices didn’t get
either a personal letter, a telephone call, or a telegram from the senator. He could be
pretty certain that when his press releases came around to these carefully cultivated
editors they usually got special treatment. .

In recent years, with the growing importance of the electronic media in cam-
paigning, the politicians have turned to radio and television press releases, emulat-
ing corporate P.R. That is not to say, of course, that the old-fashioned printed press
release has been abandoned. Literally tons of them still go out of legislators’ offices
in a steady stream. But the same factors that make the TV press release so useful to
the corporate public relations men make it attractive to the congressmen.
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One of the impressive sights of Washington—and one hardly ever seen by any
but insiders—are the television studios maintained for members of the Senate and
the House to use in filming "*news’’ footage to be shipped home to key TV stations
nestled in the vital grassroots.

These studios have all the most up-to-date equipment—color cameras, tape
facilities, and duplicating devices for producing multiple copies of video film or
tape. And, according to Ben H. Bagdikian, Washington correspondent for Colum-
bia Journalism Review, the cost to a congressman or senator for producing a
five-minute color video tape in 25 copies for home-district stations is about one-
twentieth to one-tenth of the amount that would be charged by a commercial pro-
production unit.

From these studios the films or tapes are shipped off weekly or monthly to the
home front, there to be presented in some cases as ' ‘reports from our senator (or our
congressman),”” but in many other instances to be fitted into the regular news shows
as though they were the genuine article.

To give these televised press releases as authentic a touch as possible, the
legislators are able to select from several official looking "‘sets.”” As Bagdikian
describes it:

There is a choice of backgrounds for the representative. He can choose a scholarly-
looking *library®” background with legal-bound books. He can also appear in front of a
blue curtain or a carefully contrived photograph of the Capitol as though seen through
his office window. Unfortunately, this view of the Capitol is not seen from the office of
any senator or representative, either in size or perspective, but it has appeared in
thousands of TV shots, implying that the local politician occupies a high-status office
overlooking the great dome.

Another background is a special screen on which a slide or movie (provided by the
member, not the studio) can be projected, either for a stable background or for action
footage that dramatizes the subject the member wishes to discuss.

The other basic set is the “‘office.”’ with a big congressional desk. the standard
black-leather high-backed chair behind it, a desk pen, perhaps the blue and red books,
and the choice of backgrounds. . .

There is one other scene. not exactly a full set. It is a paneled wall with two hooks
on it from which may be hung the standard gold-plated nameplate of every standing
committee of the House— Agriculture, Appropriations, Armed Services, so on; thus,
the member may be photographed as though standing outside a committee room from
which he has just emerged to share with his voters the inner secrets and wisdom. . ..

Last year 352 of the 435 members of the House repaired to their studio, most of
them every week.

It seems obvious that the home stations that integrate such living-color press
releases into their regular news programs, without flagging them for what they
really are, have failed the ethical litmus test. They also may be helping to magnify
the advantages of incumbency to almost unbeatable proportions.

Any incumbent officeholder has an advantage over a challenger, whether the
race is for the presidency or the state legislature. He is likely to be better known,
more often legitimately in the news, and able to use the platform of his office to
generate pseudo-news in the form of releases of various kinds that command at least
some attention simply because they come from a current public official.
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But the advantages accruing to a member of Congress who has learned how to
make the most of his cut-rate private studios for the production of TV news releases
far outclass anything previously known in-politics, particularly as television as-
sumes more and more significance in campaigning.

As one congressman told a committee on ethics of the New York Bar Associa-
tion, " A challenger needs $25,000 just to get even with me.”’

The end result, as Bagdikian points out in his Columbia Journalism Review
analysis, is that there tends to be less and less turnover in Congress as the firmly
entrenched incumbents deluge the home folks with see-it-now evidence of their
impressive labors at the Capitol. The struggling challengers have to be extremely
well heeled, or extremely well known, before they start, in order to overcome the
incumbents’ built-in advantages. And so as Bagdikian writes:

Congressional Quarterly tells us that in the 1870s more than half the members of each

session of the House were newly elected, but that by 1900 only a third were first termers

and that by 1970 the figure had dropped to 12 per cent. Of 330 incumbents running for
re-election in 1972 (the other 135 having retired. died or given up in primaries), only
ten incumbents—3 per cent—were defeated.

Obviously, as these figures show, the renewal of the House on the basis of
performance and changes in public desires is not working. One important reason is that
the news media simply don’t tell the folks back home what their member of Congress
really does. Worse than that, most of the media are willing conduits for the highly
selective information the member of Congress decides to feed the electorate.

As Bagdikian points out, the turnover rate for congressmen has been strikingly
higher in districts where voters have access to newspapers or broadcasting stations
with their own Washington bureaus. Reporters in such bureaus can keep tabs on
what the State’s representatives at Washington are really up to, and relay that infor-
mation to the reader or viewer back home to weigh along with the press-release
picture painted by the legislators and reproduced by complaisant local media. But
few newspapers and even fewer broadcasting stations can afford full-time
Washington bureaus, and the wire service, network, and news magazine bureaus
cannot provide individual coverage of senators or congressmen except in very
special circumstances; the big bureaus quite naturally concern themselves with the
flow of the major news at Washington. The answer, according to Bagdikian, is
more pooling of Washington coverage by papers or stations unable to afford their own
bureaus, and above all more honesty in the handling of the various forms of press
release material—print and broadcast—that come their way.

One Small, Sad Footnote

Before turning from the topic of side-door pressures and the ethical tests these
ubiquitous forces impose on journalists in all media, let’s note one final item that
bears on the subjects that we have been discussing. It pretty much points its own
moral, without any exposition of embellishment.

It is taken from the introductory comment to a searching analysis of the press
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of New England, undertaken in 1973 by newsmen and press observers in the area
with financial support from a foundation.

The editor of the survey report, Loren Ghiglione, himself an editor, observed
in the prefatory comments:

It the editorial page is the newspaper’s soul. then a large number of New England
dailies are in danger of going to hell.

At least one-third of the region’s dailies occasionally—or almost daily—publish
editorials purchased from one of a half-dozen services located outside the region.

These canned editorials are presented in the papers as though they were the
home-written opinions of the local editors. And, as Ghiglione points out:

The services produce editorials for hundreds of papers throughout the country. The
picces discuss nonlocal topics and rarely take a stand on anything more controversial
than motherhood (pro) and heart disease (con).

And Melvin Mencher, a Columbia University professor who served as one of
the evaluators in the New England newspaper survey, adds this:

The Survey gives us a picture of newspapers that will not endorse candidates, will not

take a position on controversial local issues, will not permit statfers to write columns.

Our inheritors of the tradition of Elijah Lovejoy. William Allen White, and Joseph

Pulitzer willingly preside over their own emasculation. But the loss of virility can be

profitable. 1t does keep the newspaper from oftending the partisans among its readers.

The non-combative editorial page tells readers the newspaper has no axes to grind at a

time of public suspicion of the press. . . . Publishers buy up syndicated columnists by the

score to make a sufficient din to conceal their quavering voices.
But is this journalism? Is the journalist. to use a phrase of Harvey Swados, **a
publicly useful man'* when he refuses to put himself on the line?

These comments on the use of *'canned’” editorials were made with respect to
the small-city newspapers of New England, but the practice is by no means charac-
teristic only of that region.

Papers short of manpower—and editors short of ethics—plug up their editorial
columns with mislabeled factory-produced editorials or with **safe’” columnists in
many areas of the country. They represent exceptions rather than the rule, but even
s0 they are too numerous for comfort.
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Ethics and Journalism
By John C. Merrill

When we enter the area of journalistic ethics, we pass into a swampland of
philosophical speculation where eerie mists of judgment hang low over a boggy
terrain. In spite of the unsure footing and poor visibility, there is no reason not to
make the journey. In fact, it is a journey well worth taking for it brings the matter of
morality to the individual person; it forces the journalist, among others, to consider
his basic principles, his values, his obligations to himself and to others. It forces
him to decide for himself how he will live, how he will conduct his journalistic
affairs, how he will think of himself and of others, how he will think, act and react
to the people and issues surrounding him.

Ethics has to do with duty—duty to self and/or duty to others. It is primarily
individual or personal even when it relates to obligations and duties to others. The
quality of human life has to do with both solitude and sociability. We do right or
wrong by ourselves in that part of our lives lived inwardly or introvertedly and also
in that part of our lives where we are reacting and responding to other persons. This
duality of individual and social morality is implicit in the very concept of ethics.
The journalist, for example, is not simply writing for the consumption of others; he
is writing as self-expression, and he puts himself and his very being into his
journalism. What he communicates is in a very real way what he himself is. He
pleases or displeases himself—not just those in his audience. What he does to live
up to some standard within him not only affects the activities and beliefs of others,
but in a very real way, the very essence of his own life.

A concern for ethics is important. The journalist who has this concern obvi-
ously cares about good or right actions; such a concern indicates an attitude which
embraces both freedom and personal responsibility. It indicates also that the jour-
nalist desires to discover norms for action that will serve him as guiding principles
or specific directives in achieving the kind of life which he thinks most meaningful
and satisfying. Ethical concern is important also for it forces the journalist to
commitment, to thoughtful decision among alternatives. It leads him to seek the
summum bonum, the highest good in journalism, thereby heightening his authenticity
as a person and journalist.

What characterizes most journalists today is a lack of commitment and consis-
tency, a lack of a coherent life plan. Before any journalist chooses any particular
ethics he must decide whether or not to be ethical: this is the first and most
important choice facing him. However, it may well be, as Sartre and other Existen-
tialists have believed, that *‘not to choose is already to have chosen’’; that the
*‘refusal to choose the ethical is inevitably a choice for the nonethical.”’ There is a
tendency today to identify as *“*ethics’’ any personal decision to act; anything I want
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to do, I do—therefore, it is ethical for me to do it. Hazel Barnes points out that this
is exactly parallel to what has happened to ‘‘religion.’” She says that **an age which
is willing to apply the term ‘religion’ to communism, aesthetic awe, devotion to
one’s fellow man, and allegiance to impartial demands of pure science has no
difficulty in labeling any guiding motif or choice a personal ethics.”’ If one accepts
this position he is really saying that nobody is really nonreligious or nonethical; all
meaning will have been drained from the concepts ‘‘religious’’ and *‘‘ethical’’ if
nobody can be non-religious or non-ethical.

Ethics is that branch of philosophy that helps journalists determine what is
right to do in their journalism; it is very much a normative science of conduct, with
conduct considered primarily as self-determined, voluntary conduct. Ethics has to
do with ‘‘self-legislation’’ and ‘‘self-enforcement’’; although it is, of course, re-
lated to law, it is of a different nature. Although law quite often stems from the
ethical values of a society at a certain time (i.e., law is often reflective of ethics),
law is something that is socially determined and socially enforced. Ethics, on the
other hand, is personally determined and personally enforced—or should be. Ethics
should provide the journalist certain basic principles or standards by which he can
judge actions to be right or wrong, good or bad, responsible or irresponsible.

It has always been difficult to discuss ethics; law is much easier, for what is
legal is a matter of law. What is ethical transcends law, for many actions are legal,
but not ethical. And there are no ‘‘ethical codebooks’’ to consult in order to settle
ethical disputes. Ethics is primarily personal; law is primarily social. Even though
the area of journalistic ethics is swampy and firm footing is difficult, as was
mentioned earlier, there are solid spots which the person may use in his trek across
the difficult landscape of life.

First of all, it is well to establish that ethics deals with voluntary actions. If a
journalist has no control over his decisions or his actions, then there is no need to
talk of ethics. What are voluntary actions? Those which a journalist could have
done differently had he wished. Sometimes journalists, like others, try to excuse
their wrong actions by saying that these actions were not personally chosen but
assigned to them—or otherwise forced on them—by editors or other superiors.
Such coercion may indeed occur in some situations (such as a dictatorial press
system) where the consequences to the journalist going against an order may be
dire. But for an American journalist not to be able to *‘will’’ his journalistic
actions—at least at the present time—is unthinkable; if he says that he is not so able
and that he ‘*has to’” do this—or—that, he is only exhibiting his ethical weakness
and inauthenticity.

The journalist who is concerned with ethics—with the quality of his actions—
is, of course, one who wishes to be virtuous. Just what a virtuous person, is,
however, is somewhat circular and gets us back to the question: What is a moral or
ethical person? However, the nature of virtue is not really so relative or vague if we
have any respect for the great thinkers of history; there has been considerable
commonality of meaning among philosophers generally, even though *‘virtue’’ has
been conceptualized in terms containing considerable semantic noise.
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The ““Virtuous’’ Journalist

The virtuous journalist is one who has respect for, and tries to live by, the
cardinal virtues which Plato discusses in The Republic. First is wisdom, which
gives *‘direction’” to the moral life and is the rational, intellectual base for any
system of ethics. Wisdom is part natural and part acquired, combining knowledge
and native abilities; it largely comes from maturing, from life experiences, from
contemplation, reading, conversing and study. Second, there 1s courage, which
keeps one constantly pursuing his goal, the goal which wisdom has helped him set
for himself. Courage is needed to help the journalist resist the many temptations
which would lead him away from the path which wisdom shows.

The third virtue is temperance, the virtue that demands reasonable moderation
or a blending of the domination of reason with other tendencies of human nature. It
is this virtue, giving harmony and proportion to moral life, which helps us avoid
fanaticism in pursuit of any goal. And, last, there is justice, distinguished from the
other cardinal virtues in that it refers more specifically to man’s social relationse
Justice involves considering a man’s ‘‘deservingness’’; each man must be consid-
ered, but this does not mean that each man has to be treated like every other—for
example, justice would not require that every person elected to a city, state or
national office receive equal attention on television or the same amount of space in a
newspaper. Equal treatment simply does not satisfy deservingness—does not imply
*‘just’” coverage.

One sign of virtue in journalism may well be a deep loyalty to truth. At least
the pursuit of truth by the journalist surely takes wisdom, courage, temperance and
justice. John Whale, an editorial writer for the Sunday Times of London, contends
that at the base of journalistic ethics is an allegiance to truth. It is the authenticity of
the information contained in the story that is the journalist’s chief ethical concern,
according to Whale. What methods should a journalist use in trying to get at this
*“truth’’? Whale answers: Only those methods which the journalist would be willing
to publish as part of the story. This is one reason why Whale and many others
(including me) are opposed to the passage of *‘shield laws.”’ What is far more im-
portant than keeping a source’s name secret, he maintaigs, is whether what he said is
true. It is hard to verify truth if the source’s name is hidden from the public. This
allegiance to truth, not to some person (source) who reveals information, is what is
important. Too often those who reveal information and elicit the journalist’s promise
not to identify them have motives other than a desire to let the truth come out. Virtue
in journalism, believes Whale, has to do with getting as much truth as possible into
the story—and, of course, the source of the information is parr of the *‘truth’’ of
the story.

The desire to search out and present the truth does, indeed, seem to be one of
the moral foundations of libertarian journalism. Most journalists think of truth as
they do of objectivity—as temporary, splintered and incomplete. Accuracy, fair-
ness, balance, comprehensiveness are generally related to objectivity by the
journalist—and, therefore, have to do with truth.
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Naturally, the main problem with such truth is that it must be considered in
context with editorial determinism. What truth—or what parts of what truth—will a
journalistic medium choose to present? **All the news that’s fit to print,”" replies
The New York Times, proclaiming to all that certain matters (even if truthful or
contributing to the truth) which are not considered *‘fit"’ will not be printed. There-
fore, The Times is explicitly saying what all journalists believe and practice: truth is
what journalists consider fit to call truth, just as news is what they decide is
news—nothing more and nothing less.

Moral philosophers have at least given us a wide variety of alternative stan-
dards for determining virtuous actions. In general, these ethical standards boil down
to two main ones: feleological theories and deontological theories. The first con-
sider the moral rightness or wrongness of an action as the good that is produced.
The second, on the other hand, hold that something other than (but sometimes,
perhaps. in addition to) consequences determine which actions are morally right
or good.

Teleological Theories

Teleologists look at the consequences of an act; they consider consequences
and only consequences as determining the moral rightness or wrongness of actions
Teleologists differ among themselves only as to whose good it is that one ought
to try to promote. Egoists, for example, hold that one should always do what
will promote his own greatest good; this view was held by Epicurus, Hobbes, and
Nietzsche, among others. Utilitarians—or ethical socialists—take the position that
an act or rule of action is right or good if and only if it is, or probably is, conducive
to the greatest possible balance of good over evil everywhere. Some utilitarians
(e.g.. Jeremy Bentham and J. S. Mill) have been hedonists in their view of good
being connected with the greatest happiness (pleasure) to the greatest number.

Ethical egoism, one of the teleological theories, holds that.it is the duty of the
individual to seek his own good. This stance has a great deal to say for itself; for if
we regard the moral end as perfection, it is likely that we can do very little to
achieve the perfection of anybody other than ourselves. A man may influence to
some degree the activities of others, but he can control only his own activities. This
is somewhat related to Kant’s “‘duty ethics’™ whereby man is urged to seek his own
perfection by being obligated to a rationally accepted principle or maxim. Self-
perfection is the goal of a moral life.

The universal or social ethics of utilitarianism, on the other hand, holds that
every person should seck the good of his group, community, nation—or world-—as
a whole. It claims, in a way, to combine the true elements of egoism and
altruism—as the good of the group or community will include, of course, the
agent’s own good. Its appeal is that it sets no narrow limits on the range of moral
obligations. One form of utilitarianism, the extreme altruistic stance, emphasizes
the seeking of good of other individuals with no regard for the agent’s own good;
this is the stance of self-sacrifice, with the emphasis being entirely on orhers.

The social (utilitarian) ethical theory enthrones others—the group, collective
or society generally—and sees the good as that which benefits the life of the group
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or the society. This is usually the ethics of collective altruism, and has been
expressed generally in terms of the utilitarian principle that good conduct is that
which results in the greatest good to the greatest number. There are two practical
problems with this theory: (1) the problem of determining what is really good for
most people, and (2) the problem posed by equating **good’” with majority opinion
or action. The journalist, for instance, in deciding whether or not to present a story,
has no sound way of knowing which action will result in the greatest good to the
greatest number of people. He can only guess—and hope. The second problem
above leads the journalist to a kind of “*give them what they want’" ethical stance,
abdicating personal commitment (and personal reason) for the social determinism of
“‘vote-morality.”’

Deontological Theories

These theories are quite different from the teleological ones just discussed for
they hold that something other than consequences determine which actions are
morally right. Some deontologists say the important thing is the motive of the agent;
Kant, for example, contends that an action is justified if the intentions of the doer
are good, regardless of the consequences that might ensue from the action. A
deontologist believes that producing the greatest possible happiness to the greatest
possible number has nothing (or may have nothing) to do with the morality of the
action. He also believes that personal satisfaction or gain is irrelevant to ethical
action. He sees an action being right or obligatory simply because of some fact
about it or because of its own nature.

Probably the best example of a deontologist is Immanuel Kant, and his basic
principle or rule—the Categorical Imperative—Ilies at the base of his ethical system:
**Act only on that maxim which you can at the same time will to be a universal
law.”” Kant is here offering this **imperative’ as the necessary principle for deter-
mining what more specific and concrete ethical rules we should adopt to guide our
behavior. He is saying, in effect, that a person is acting ethically only if he is—or
would be—willing to have everyone act on his maxim. Or, said another way, a
person is acting ethically if he would be willing to see his rule applied by everyone
who is in a similar situation.

If we ask **Which actions are right”’ we are really asking for some way to
identify right actions. Utilitarians (teleologists) would reply: Those which
maximize utility or which do the greatest service for the greatest number, or some-
thing like that. Kant and other deontologists would claim that those actions are right
which pass the test of some personal and rationally accepted imperative. For Kant,
forexample, virtue has nothing to dowith pleasure or'with any other **consequences.™

If consequences and states such as happiness are not important in determining
ethical actions, then what is relevant must be something to do with basic maxims or
principles. For the deontologists what is important is the principle from which the
action has been performed; and the test applied to the maxim must be something
independent of consequence. The Categorical Imperative is not really a specific
maxim from which one acts—rather it is a principle or general rule which will allow
a journalist (or anyone else) to test all maxims from which he acts. It is a kind of
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“*super-maxim’” which serves to guide thinking about specific rules to be applied in
specific cases. If a journalist accepts the Categorical Imperative, then it is unneces-
sary for him to carry around in his head (or on a printed Code or Creed) specific
rules or guidelines to follow. These he formulates on the basis of his **super-
maxim’” as the various occasions arise. If these guidelines for each case pass the test
of the Categorical Imperative, then his action based on that ‘‘super-maxim’’ is
cthically sound, and the journalist may be considered virtuous.

Although Kant's philosophy has profoundly influenced Western thought, it is
obvious that at least among modern intellectuals his strict and absolutist **duty
ethics’” has lost considerable appeal and force. A kind of relativism or situationism
is in ascendency, an ethics which has a great appeal to those who like to think of
themselves as ‘‘rational.”” This new situationism is a kind of synthesis emerging
from the clash of ethical legalism, on one hand, and ethical antinomianism on the
other. It will be discussed in the following section.

The Appeal of Relativism

The ethics of “*law,”” of **duty’” and **absolute obligation™’ is a little strong for
most thinkers. So this /egalistic stance in ethical thinking has been confronted by its
opposite: what has been called antinomianism. The rebel against Kantianism and
other legalistic ethics has accepted what might actually be considered by some as a
**non-ethics’’—a completely open kind of morality which is against any rules. The
antinomian has, in effect, tossed out all basic principles, precepts, codes, standards
and laws which might guide his conduct. Just as the legalist tends toward absolutist
or universal ethics, the antinomian tends toward anarchy or nihilism in ethics. He is
against standards; he thinks he needs no a priori guidelines, directions or moral
rules. He is satisfied to *‘play it by ear,”” making ethical judgments and decisions
intuitively, spontaneously, emotionally, and often irrationally. He is a kind of
Existentialist—or very closely related—in that he has great faith that personal,
existential instincts will give the ethical direction needed.

The antinomian in journalism is usually found in the free-wheeling ranks of
rebellious journalism where an anti-Establishment stance is considered healthy. The
antinomian journalist affronts mainstream journalism, making his ethical decisions
as he goes—almost subconsciously—about his daily activities. His ethical (or
nonethical) system might be called ‘*whim ethics,”” and his confrontation with
mainstream journalism is not very potent or successful because it is weakened
considerably by a lack of rational force.

From the clash of these two ethical ‘‘extremes’’—Ilegalism and
antinomianism—a kind of synthesis has developed which has a potent impact on
ethical thinking. It is usually known as situation ethics. Although it is related to
code or legalistic ethics more closely than it is to antinomian ethics in most of its
characteristics, it does synthesize certain strains of both orientations. Like code
ethics, it is basically rational, and like antinomian ethics it is relativistic and is not
tied securely to absolute principles. Situation ethics begins with traditional legalistic
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ethics but is willing to deviate from these basic principles when rationality and the
situation call for it.

The journalistic situationist may well be the one who believes that he should
tell the truth as a basi principle, or that he should not generally distort his story,
but who will, after due consideration of the situation in which he finds himself,
conclude that it is all right to distort this particular story, or even to lie. Do the
circumstances in this case warrant a departure from basic—generally held—moral
guidelines: this is the rational question which always confronts the situationist. He
is one, then, who takes special situations into consideration in making his ethical
decisions; he is a relativist to be sure, but a rational relativist, one who thinks before
breaking a basic ethical rule.

One who subscribes to what may be called ‘* Machiavellian ethics’’ is one type
of situationist. Maurice Cranston has pointed out that Machiavelli believed that
persons (statesmen, at least) should not allow their relationships with other states
always to be governed by the same ethical scruples that govern their dealings with
private persons. His ethics, however, were really absolutist, says Cranston; he
accepted one true morality, but he believed the ruler should sometimes disregard it.
As Machiavelli says in The Prince, the ruler *‘should not depart from what is
morally right if he can observe it, but should know how to adopt what is bad when
he is obliged to.’” Machiavelli does not contend that the bad is anything other than
bad; he only contends that bad things are to be done only sparingly—and then only
in a concealed manner, if possible.

Journalists like to point out Machiavellianism in others (especially in govern-
ment officials), but they themselves very often operate under this variant of situa-
tion ethics. They usually contend they believe in absolutes (such as giving their
audiences all the pertinent facts or not changing or distorting quotes from a source),
yet they depart from these principles when they think that ‘*in this special case’’ it is
reasonable to do so. They normally talk about their belief in *‘letting the people
know’’ but they determine innumerable exceptions to this principle—times when
they will not (because of the circumstances of the special situation) let the people
know. And, of course, they are not very interested in letting the people know that
they are not knowing.

The press is much more interested, of course, in pointing out Machiavellian
situationism in government officials. This is natural and it is very healthy for the
press to do this, for certainly our government is filled with myriads of Machiavel-
lian functionaries busy justifying to themselves (and sometimes to others) their
departure from basic moral principles. It is interesting to note how closely members
of the Nixon Administration—especially some of his closest *‘advisors’’—followed
Machiavellian situationism in rationalizing the many unethical practices connected
with the Watergate Affair which got world-wide airing in 1973. Not only did these
officials seem to know that what they had done was wrong or unethical, but they felt
that it would be best if they kept these things secret. Certainly they were not
inclined to reveal them until the press and the Congress (and the courts) forced their
disclosure.

7



72

Changing Concepts of the Function and Role

Very little has been written about journalistic ethics beyond certain repetitious
phrases appearing in ‘‘codes’” and ‘‘creeds’ designed largely for framing and
hanging as wall trappings. Perhaps one reason for this is that most editors, pub-
lishers, news directors and other journalists simply write the whole subject of ethics
off as “‘relative,’” giving little or no importance to absolute or universal journalistic
principles. A newspaper friend put it succinctly recently when he said that he
looked at ethics as *‘just the individual journalist’s way of doing things.”” Certainly
a free journalist has the right to consider ethics in this way, but such a relativistic
concept relegates ethics to a kind of ‘‘nothingness limbo’’ where anything any
journalist does can be considered ethical. Or, said another way, what one journalist
does can be considered just as ethical as what any other journalist does.

If we throw out absolute theories of ethics (exemplified by Kant), then a
discussion of morality becomes merely a discussion of preferences, arbitrary
choices, detached judgments—none of which establishes obligation. The statement
“‘this was the right journalistic decision’’ means no more than ‘I liked this
decision”’—just as one might say *‘1 liked the view of the ocean.”” One form of
relativism in ethics contends that a journalistic practice in Context A may be quite
good—ethical—while if practiced in Context B it might be bad or unethical. In
other words, it would be all right to submit to government censorship without
objection in the Soviet Union but not all right to submit to government censorship in
the United States. Or, taking this further, it would be all right to submit to censor-
ship in the United States ‘‘under certain conditions’” but wrong to do this under
other conditions. Circumstances dictate the ethics; contexts determine *‘rightness’’
or ‘‘wrongness,’”’ say the relativists.

Often I have heard, for instance, that in Mexico journalists often accept bribes
to supplement their meagre incomes; 1 am also informed that many journalists also
work for a newspaper part-time and for some politician as a sort of private *‘press
agent”’—therefore having a conflict of interest. And, I am told, that this is all right
in Mexico—maybe not in the United States—but quite ‘‘acceptable’” (therefore
ethical?) in Mexico where the conditions are different. The relativist’s position here
is: If it’s good in a particular society, it’s good, and if it's bad, it’s bad—there is
really no objective or universal principle. Also I hear from Soviet journalists that
close party-government control of what goes into the press and over the air-waves is
quite “‘ethical’’ in the Soviet Union; it is not only “*all right’” that this happens—it
is actually the best situation, the most moral.

The situationist positions mentioned above can be considered a part of **sub-
jectivist™ ethics for what one does in a certain situation is determined subjectively
by the individual at the time when an ethical decision is demanded. The temper of
the times has thrust the subjectivist into a dominant moral position—at least from
the point of being in the majority. And for many persons today if the majority
believe something ethical, then it is ethical. These are the days of the subjectivist—
the relativist and situationist. These are the days when it is considered unen-
lightened to make a value judgment, to take a stand, to feel a sense of ‘‘duty’” or
have a commitment. These are the days of the person who believes one opinion is as
good as another and that one man’s moral standards are as good as his neighbor’s.
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These are the days of the ‘‘we-are-probably-both-right’’ school of thinking the
days of the tolerant men—the *‘adapters’’—who feel no impulse to speak out loudly
and clearly on moral standards.

Although the relativistic position is indeed intriguing due to its aura of individ-
ualism . . .I must reject it. In fact, at the risk of making a value judgment, I will even
say that it is not really an ethical position at all; rather it is a ‘‘non-ethics’’ or an
*‘anti-ethics.”” When the matter of ethics is watered down to subjectivism, to
situations or contexts, it loses all meaning as ethics. If every case is different, if every
situation demands a different standard, if there are no absolutes in ethics, then we
should scrap the whole subject of moral philosophy and simply be satisfied that each
person run his life by his whims or ‘‘considerations’” which may change from
situation to situation. . ..
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Journalism and Criticism:
The Case of an Undeveloped Profession

By James W. Carey

It is a truism, albeit a contentious one, that in the United States there is no
tradition of sustained, systematic, and intellectually sound criticism of the press.
The press is certainly one of our most important institutions but in serious attention it
ranks slightly ahead of soccer and slightly behind baseball. The press is attacked
and often vilified, but it is not subject to sustained critical analysis—not in public,
and rarely within universities or the press itself.

The task of this paper is to demonstrate that a tradition of press criticism does
not exist in the United States, that a critical tradition is indispensable to the opera-
tion of democratic institutions, and that journalism criticism, properly conceived, is
the criticism of language. . ..

Let us begin from this simple observation, contained implicitly at least, in
everything that has been previously said: democracy is not only a form of politics; it
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is a form of community. As perhaps our greatest theorist on these matters John
Dewey argued, democracy is a form of associated life, of conjoint communicated
experience. But he also argued, in The Public and Its Problems, that today all
individuals find their interests and concerns conditioned by large impersonal or-
ganizations and consequently the possibility of community as well as ethical ful-
fillment is seriously compromised. Dewey insisted upon communication and public
debate as the instrument of realizing society as a process of association, as a
community. This process of criticism, of debate, became in his thought the means
by which human experience can be expanded and tied together not only in the
domain of politics but in all the domains of our experience.

One of the domains of experience shared by members of modern society is that
experience of the media of communication, the newspapers particularly. And this is
a domain about which there is little debate of significance out in the brightly lit
arena where the public lives.

Let us now assume that all areas of experience, all institutions of modern
society, must be subjected to criticism. This criticism must be based upon precise
observation, clear procedure, unemotional language, subject to the cooperative
correction of others, and occurring in the public forum where all affected by the
institution can at least observe and comment on the critical process. Moreover, it
must clarify our experience of the institution and scrutinize the values upon which
the institution is based. The only things sacred in this process are the rules and
procedures by which it is done and the manners necessary to make this a continuing
process.

If we assume that the newspaper press is the most general forum in which this
process can operate, let us look at an omnibus newspaper like the New York Times.
In its pages, particularly the Sunday edition, one finds information, analysis, criti-
cism of every contemporary institution. It treats art, architecture, literature, educa-
tion, politics, business, religion, finance, film, and so forth. We need not discuss
how well it treats these several institutions it covers. The record is, of course, quite
uneven. But that aside, the fact remains that one institution is curiously exempt
from analysis and criticism—the press itself. The Times does, of course, deal with
books and devotes a daily and Sunday column to television. Aside from the quality
and relevance of this, the Times is virtually silent about the newspaper: itself in
particular, the medium in general. A rise in the wholesale price of newsprint will be
reported, but that, we all know, is merely to signal an impending rise in the price of
the newspaper itself. The newspaper does not, perhaps it cannot, turn upon itself the
factual scrutiny, the critical acumen, the descriptive language, that it regularly
devotes to other institutions. And one of the things readers are curious about, one of
the things that is an important fact of their experience, one of the things they must
understand if they are to critically know anything, is something critical about the
newspaper itself.

There are a number of responses to this argument that must be anticipated. The
first argument heard from many editors, namely, that ‘‘we are criticized all the
time, that criticism of the press is abundant,”’ simply will not wash. The critical
literature in all the fields about which newspapers report, from art through educa-
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tion, to government and science, is enormous and often of quite high quality. For
every first-class work of journalistic criticism there are a hundred exemplary works
of literary criticism. There is, simply, no important critical literature concerning
journalism and while the newspaper fosters such literature in every other field, it
does not foster it in its own domain.

It is often argued that criticism of the press is found in the newspaper because
the press reports the statements of its critics and in turn press professionals respond.
But this is wholly inadequate. First. itis altogether too sporadic and undisciplined. . . .
Moreover, it is usually opinions undisciplined on both sides by fact or substantial
analysis, a kind of shouting match that usually talks by the point in question.

In making such responses the press often violates every standard of journalism.
Journalists generally agree that dispassionate language and analysis, where affect is
tightly controlled and information is maximized, are the appropriate mode of rea-
soned public discourse. But any criticism of the press or threat is treated as a matter
of high drama. It calls forth new versions of Armageddon and the most stereotyped,
bloated language imaginable. Norman Isaacs in the Columbia Journalism Review:

The date was June 29, 1972—and while the countdown to 1984 stood at eleven years

and six months, one had to reflect that George Orwell was. after all. author. not

infallible seer. The Supreme Court of the United States. by five to four vote. ruled that
the power of a grand jury took precedence over the heretofore presumed protection of
the first amendment.

The problem here is in Mr. Isaacs’ facts and tone. How can something be
right—the sly inclusion of presumed almost saves it—that has never been recog-
nized in common, constitutional or legislative law? Moreover, the lead violates
every standard of argument known to journalism. He is talking about an important
problem, but he brings to it deceptive high church rhetoric. . . . Rarely does the press
respond in the language [it] expects from others, and all too often banners of
constitutional rights and the people’s right to know are used to paper over real
difficulties.

Let me anticipate two more responses to the argument that the press is perhaps
the least criticized of our important institutions. Editors often point to attempts on
the part of some newspapers to create columns about the press or to create a new
role within the newspaper. that of ombudsman. | applaud both of these gestures,
look upon them as promising, and wish to say nothing that would discourage them. . . .
Neither of these practices is completely sufficient. . . .. [Both suffer] from the same
ailment of being within the newspaper, internal to it rather than outside of it. ..
While [they] enlarge the critical compass, [they do] not create a sufficiently diverse
forum for the critical examination of the newspaper. . ...

A final defense against criticism is usually expressed as the belief that the
public does not, and probably cannot, understand newspapers, and that independent
critics, because they are not journalists, are not qualified to criticize the press. This
is argument by mystification. When a university president rejects criticism directed
against him and his institution because journalists are not academics and cannot
hope to understand the university, the press quite properly points out that every
institution attempts to protect itself by hiding behind special mysteries of the craft,
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mysteries decipherable only by the initiated and that the mystery behind the mystery
is that there is no mystery at all. Newspapers defend themselves against outside
criticism in the same terms they properly reject when offered by the institutions they
cover. . ..

I sometimes feel, and I do not wish to be overly argumentative here, that the
press has been corrupted by its own influence. Since World War Il we have wit-
nessed a decline in the independent influence of character-forming, culture-bearing
agencies such as religion, the family. the ethnic group and neighborhood. The
Commission on Freedom of the Press recognized this, perhaps even encouraged it,
and argued that the press itself would have to become an authoritative source of
values, would have to, along with the schools, enter the vacuum left by the decline
of older agencies of culture and character. The press has happily stepped into this
vacuum not only for the profit it brings but also for the influence it yields. Jour-
nalists, particularly those drawn in from the arts and the "'new journalists,’’ have
also sensed the new avenue to power and fame through the press. But as the press
has become more important, as it has become more professional, as it has become
the spokesman for the community, it has also become more remote from community
life. And whenever there is remoteness of an institution, a critical community grows
to mediate between that institution and the community itself.

The emergence of a critical community should not be resisted by the press: it
should be encouraged. .. .The criticism of the press in America, as sporadic, as
inadequate, as ill-intended as it often is. is a tribute to the importance of the press in
American life, an importance felt not only by government officials but by the
community generally. The proper response is not a retreat behind slogans and
defensive postures but the encouragement of an active and critical tradition and an

But how does a newspaper connect with its community? The most generally
accepted method of connection is through the roles of the representative and spec-
tator. Here the newspaper is the eyes and ears of the audience; it goes where the
reader cannot go, so that the newspaper is representing the audience at city hall
because the audience as an assembled community, a public. cannot be present. It is
in this vein that the newspaper takes itself to be representing the public, or more
fashionably these days, the people. . ..

In fact, I think it is not a system of representation at all. The reporter at city
hall less represents his audience than he represents his profession in both its com-
mercial and literary aspects. . . . The newspaper becomes effectively responsible to
itself: to its own professional standards and to its own commercial needs. In the
process it loses contact with its audience [which], like the spectator at the construc-
tion of a new building grotesquely marring a community, [is] asked to bow to the
standards of the professionals constructing the building when those standards are
not even explained let alone defended.

A second and more desirable method of connection is through criticism; that
is, through the creation of an ongoing process of judgment that sets standards for the
production, distribution and consumption of journalism, and in which the commu-
nity participates in significant ways. There are, at the moment, three modes of
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criticism: two of them are inadequate and it is to the third that I wish to pay major
attention.

The first form of criticism is what we might call criticism by standards of
public or social responsibility. This is the form of criticism that we have largely
talked about up to this point. It involves the discussion of freedom, rights and
objectivity. As a critical process it largely involves various government officials
and members of the press who have, at this point, largely succeeded in talking by
one another and the public. The weakness of this situation has led to the recommen-
dation for national and local press councils to be the vehicle of assessment of social
responsibility.

Are such institutions the answer? I think not. In the United States national
press councils are likely to be presided over by blue-ribbon panels though run by a
professional staff. That is, the blue-ribbon panel is selected so as to represent the
community under the theory that the press itself does not and cannot adequately
represent the public interest. This interest also cannot be represented by govern-
ment. . .. The operation of these councils is likely to be invested in the hands of
professional staffs and the blue-ribbon panel is likely to be remote from their
everyday operation. . . .In the United States press councils are likely to become one
more bureaucracy.

What about local press councils? Perhaps they will work, but I am not san-
guine for the reasons announced above. The people who are expected to participate
in the details and time-consuming work of such councils—participation absolutely
necessary if they are not to become bureaucratized—are already riddled by over-
participation. This crisis in participation has already defeated some of the best
elements of the public and does not augur well for local councils.

A second critical tradition to connect the public with the media is that proposed
by the social scientists and might be called scientistic criticism. Here the standards
for judging the press are not abstract rights, or codes of press performances or press
council evaluations of responsibility—all things on which social scientists are rather
quiet—but standards derived from scientific studies of the impact of the media upon
audiences. The prototype here is the national commissions on violence and pornog-
raphy where the fitness, rightness, and suitability of the material are judged not by
intrinsic merit or abstract rights but by the effect the material has on audience
attitudes and behavior. This standard of criticism is simply wrongheaded. Its disas-
trous results already can be seen in the report of the Commission on Obscenity and
Pornography, for the social scientific standards are in a general way destructive of
culture. The questions permit no consideration of the quality, truth, or reasonable-
ness of material, and it is obvious that any criticism of the press cannot merely test
audience reactions—this would enshrine public opinion into an even more unbear-
able niche than it now occupies—but must work toward autonomous standards in
which the audience participates but which does not allow the mere criterion of
audience appetite to dictate the cultural terms of journalism.

A third tradition of criticism can be termed cultural criticism and defined, first
of all, by what it excludes. Cultural criticism is not debate over abstract shibboleths
such as the people’s right to know, problems of access, protection of reporters’
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sources or standards of press performance derived from abstract canons. As much
as these items may occasionally enter the critical tradition, they do not constitute
such a tradition in any significant measure. By cultural criticism | mean an ongoing
process of exchange, of debate between the press and its audience and, in particular,
those among the audience most qualified by reason of motive and capacity to enter
the critical arena. But what is the substance of this criticism, toward what is it
directed? Earlier on | argued that a democratic tradition of criticism required at least
three things: a set of procedures for indicating how we observe what we observe, a
language relatively neutral in terms of affect or emotional coloring, and a forum in
which an active response can be made to the procedures of observation and the
language of description. In addition I indicated certain habits of mind were neces-
sary: a desire to take account of contrary findings, to correct errors and revise
postulates. These are the terms and manners of press criticism at the highest level of
development and also the form and character of criticism that are in the shortest
supply.

I am arguing that press criticism is essentially the criticism of language: it is a
vital response on the part of the public to the language the press uses to describe
events and to the events that accepted standards of journalistic language allow to be
described. It is fully analogous to literary criticism or criticism of any cultural
object: an assessment of the adequacy of the methods men use to observe the world,
the language they use to describe the world, and the kind of world that such methods
and language imply is in existence. It requires therefore close public attention to the
methods, procedures and techniques of journalistic investigation and the language
of journalistic reporting. Moreover, this scrutiny must occur before the same audi-
ence that every day consumes the end product of these procedures and language.
This is the basic critical act in journalism, or so [ take it, but I take it also to be the
case that little criticism of this kind is in existence and that which is in existence—
found largely in the reviews—rarely reaches the public.

It is a remarkable fact that each year most of us read more words by a reporter
such as Homer Bigart of the New York Times than we do of Plato and yet today
2500 years after Plato wrote there is more critical work published on Plato every
year than there is on Bigart. In fact, there is nothing published on Bigart, here used
as an archetypal reporter, yet what he writes provides the critical diet for a major
segment of the natioral *'elite”” community. | myself have read more words by
James Reston than perhaps any other human, living or dead, yet | have never seen
this work *“reviewed™” or criticized except when a few pieces are collected in book
form and then the review is inevitably by a comrade in the press. It is an anomalous
fact that all of us consume more words by journalists than any other group and yet
our largest and perhaps most important literary diet is never given close critical
scrutiny in any systematic way. In universities we critically review the work of men
in every field, devoting thousands of hours to the perceptions, methods and style of
obscure 18th-century Romantic poets, yet never consider that journalists, who daily
inform our lives, require, for their good and ours, at least the same critical attention.
In journalism schools, preoccupied as they are with teaching the givens of the craft
plus the academic asides in press history and law, critical attention is rarely given to
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journalistic procedure or writing or the major figures whose work exemplifies the
strengths and limitations of journalism practice. Moreover, unlike other profes-
sions, journalists rarely gather to critically review one another's work, to expose its
weaknesses, errors of commission and omission, and its failure to live up to profes-
sional let alone public standards. Let me make the judgment general: journalists, of
all groups who expose their work to the public, are less critically examined by
professional critics, the public or their colleagues. At journalistic gatherings profes-
sionals do not critique one another’s work; they give one another awards.

Why should this be true? There are a number of reasons deriving from the
nature of journalism but a fundamental reason is that journalism is rarely thought of
as a literary act, parallel with the novel, the essay and the scientific report. How-
cver, journalism is, before it is a business, an institution or a set of rights, a body of
literature. Like all literature journalism is a creative and imaginative work, a sym-
bolic strategy: journalism sizes up situations, names their elements and names them
in a way that contains an attitude toward them. Journalism provides what Kenneth
Burke calls strategies for situations—""strategies for selecting enemies and allies,
for socializing losses, for warding off evil eye, for purification, propitiation and
desanctification, consolation, and vengeance, admonition and exhortation, implicit
commands or instructions of one sort or another.”” Journalism provides audiences
with models for action and feeling, with ways to size up situations. It shares these
qualities with all literary acts and therefore like all literary acts must be kept under
constant critical examination for the manner, method and purpose whereby it carries
out these actions.

Journalism is not only literary art; it is industrial art. The inverted pyramid, the
5 W’s lead, and associated techniques are as much a product of industrialization as
tin cans. The methods, procedures and canons of journalism were developed not
only to satisfy the demands of the profession but to meet the needs of industry to
turn out a mass-produced commodity. These canons are enshrined in the profession
as rules of news selection, judgment, and writing. Yet they are more than mere rules
of communication. They are, like the methods of the novelists, determiners of what
can be written and in what way. In this sense the techniques of journalism define
what is considered to be real: what can be written about and how it can be under-
stood. From the standpoint of the audience the techniques of journalism determine
what the audience can think—the range of what is taken to be real on a given day. If
something happens that cannot be packaged by the industrial formula, then, in a
fundamental sense, it has not happened., it cannot be brought to the attention of the
audience. If something happens that is only rendered in distorted fashion by the
canons of journalism, then it is rendered in such distorted fashion, often without
correction.

Now [ am overstating the case to give a deliberate emphasis. We do not think
of the conventions of journalistic investigation and reporting as stylistic strategies
which not only report the world but bring a certain kind of world into existence.
These canons, as I think I could demonstrate if space allowed, were derived from
19th century utilitarianism and today reflect a basically utilitarian-scientific-
capitalistic orientation toward events. The conventions of journalism implicitly
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dissect events from a particular point of view. It is a point of view that emphasizes,
as one would expect from utilitarianism, the role of personalities or actors in the
creation of events and ties the definition of news to timeliness. What these conven-
tions lack, to engage in a little criticism of my own, are precisely those elements of
news which constitute the basic information on which popular rule rests: historical
background and continuity, the motives and purposes of political actors, and the
impact of technology, demographic change and other impersonal forces which
contribute so much to the shape of contemporary events.

We must, in short, devote continuous critical attention to the methods and
conventions of journalism for these methods and conventions order the world we
live in into a comprehensible or baffling whole. Many of the conventions in which
journalism is rooted—the inverted pryamid style, the obsessive reliance on the
interview as a method of observation—are products of the 19th century and their
contemporary existence implies a silent conspiracy between journalists and audi-
ences to keep the doors of the house locked tight even though all the windows have
blown out. What we lamely call the conventions of journalism were developed for
another time and place. They were designed to report an orderly world of politics,
international alignments, class structure and culture. Such conventions reflected and
enhanced this order and fleshed out with incidental information an already settled
mode of life. Human interest, entertainment, trivia, political events could be ren-
dered in a straightforward 5 W's manner for they occurred within a setting of
secure meanings and structures. Today the structure is not set and the meanings are
not firm. Politics, culture, classes, generations, and international alignments are not
at all orderly, yet we still filter them through conventional glasses which reduce
them to type, which exorcise the realities of the world through conventional stylis-
tics and conventional names. Indeed, this is what is meant by the now occasionally
heard epithet that ‘‘communications is a menace.”’

Let me give three examples of the way in which journalism as a stylistic
strategy renders a disservice to its audience. The examples are not new or unusual;
in fact, they are well known. The first case is the reporting on Viet Nam. Allow me
an extended quote from an essay I wrote in 1967:

How does one render the reality that is Viet Nam in intelligible terms? The question is
not merely rhetorical, for increasingly the ability of the American people to order and
enhance their existence depends on their ability to know what really is going on. But we
have this great arrogance about *‘communications.’’ We treat problems of understand-
ing as exercises in message transmittal. So here we sit shrouded in plastic, film,
magnetic tape, photographs and lines of type thinking that two minutes of film or four
column inches of canned type adequately render what is happening in Viet Nam or for
that matter anywhere else. In point of fact, the conventions of broadcast and newspaper
journalism are just about completely inadequate to *“tell’’ this story. | am not merely
caviling about turning the war into an elaborate accounting exercise of hills, tonnage
and dead (after all, that is the only measure of hope and progress one has in such a war).
But why is this after all a war of accounting exercises? What are the political realities
that underscore the day to day events? They are known—dimly of course—and can be
found in the pages of more esoteric journals of opinion and in a half hour conversation
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with a war correspondent when he is not talking through an inverted pyramid. But this is
not a war that affects elites alone nor is it a time when we can all spend after hours with
exhausted correspondents. What is sinful is that what is known about the war, and, what
is the same thing. the stylistics that can render this knowledge rarely make their way to
the television screen or the newspapers. There the conventions of the craft reduce what
is a hurly-burly. disorganized. fluid. non-rectilinear war into something that is straight,
balanced. and moving in rectilinear ways. The conventions not only report the war but
they endow it. pari passu, with an order and logic—an order and logic which simply
mask the underlying realities. Consequently. for opponents and advocates of the war, as
well as those betwixt and between, the war haunts consciousness like a personal
neurosis rather than a reality to be understood.

... Viet Nam might have been a story but it is not like one of those we read in our
youth.

Second, American journalism is still absurdly tied to events and personalities.
American journalists are, in general, at a loss for what to do on the days when there
isn’t any news breaking. We have not learned how to report to the underlife of the
country, how to get at the subterranean and frequently glacial movements that
provide the meaningful substructure which determines the eruption of events and
the emergence of personalities that we now call news. We still do not know how to
bring to life the significance of the invisible: a slow shift in Black migration patterns
out of the South, the relation between grain sales to the Soviet Union and grain
elevators failing in small Illinois towns, the significance of the reduction of the
birthrate and the strains created by radically unequal age cohorts, the relatively
rapid embourgeoisment of Blacks—all these *‘events’” which, because they are not
tied to personalities or timeliness, escape daily journalism yet constitute the crucial
stories determining the American future.

A third example 1 draw from a colleague, Howard Ziff. The conventions of
journalism have led to an increased distance between “‘the Press and the pace and
detail of everyday life.”” The ordinary events of everyday lives—things which in
their meaning and consequence are far from ordinary and insignificant for the
audience—have no place in daily journalism. We lack the techniques of investiga-
tion and the methods of writing to tell what it feels like to be a Black, or a Pole, or a
woman—or, God forbid, a journalist or professor today. This mainstream of
overwhelming significant ordinary life—what a literary critic would call the “*felt
quality”’ of life—is a main connection between the newspaper and its audience, yet
we do not know how to report it well. As a result the newspaper reports a world
which increasingly does not connect with the life of its audience in the most
fundamental sense that the audience experiences life.

The basic critical act in journalism is public scrutiny of the methods by which
journalists define and get what we call news and the conventions by which they
deliver it to the public. This criticism must not only be sustained and systematic, as
with literary criticism, but it must also occur in the pages of the newspaper itself, in
front of the audience that regularly consumes, uses or digests what is presented.
Who should do it? In a certain sense, everyone. | have suggested that the newspaper
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itself must bring this critical community into existence. It must search out and find
within its public those laymen that can and are interested in making a critical
response to what they see and read daily. Hopefully such people will come from all
strata of the public and represent its major segments. But such a community will not
come into existence if the press passively awaits its appearance. The press must
recognize that it has a stake in the creation of a critical community and then use its
resources to foster it. For it is only through criticism that news and the newspaper
can meet the standard set out for it by Robert Park: *‘ The function of news is to
orient man and society in an actual world. Insofar as it succeeds it tends to preserve
the sanity of the individual and the permanence of society.”’
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NNC Statement on Media Ethics

The following **Statement on General Ethics™ was approved by the National News

Council on December 10, 1974, at a meeting of the Council in Boston, Mass. Prepared

by Norman E. Isaacs, Council Adviser, the statement was presented to the Council by

the Council’s Freedom of the Press Committee.

The issue of *‘full disclosure of association’ by syndicated columnists has
escalated strongly since the National News Council held that the National Confer-
ence of Editorial Writers was quite correct in objecting to Victor Lasky and the
North American Newspaper Alliance not making clear to editors being serviced
with the column that he had received a $20,000 fee from the Committee to Re-Elect
the President.

Although no new formal complaints have as yet been filed, the National News
Council has figured in editorial comment and in tart correspondence in three other
cases.

Two of the episodes have focused on columns written by Tom Braden (Los
Angeles Times Syndicate) and William Buckley (Washington Star-News Syndi-
cate), both defending Vice President-designate Nelson Rockefeller in the matter of
gifts, loans and other payments made by him, or in his behalf. The third has been a
controversy prompted by a letter from the president of the National Conference of
Editorial Writers to Publishers-Hall Syndicate over a trip made to the Peoples
Republic of China by columnist Ann Landers as a delegate of the American
Medical Association.

In a column defending Mr. Rockefeller’s gifts, Mr. Braden failed to state that
he had sought and received a $100.000 loan from the former New York Governor.
Mr. Braden's friendship with Mr. Rockefeller was of long standing, the loan was
repaid with interest and the record on the transaction is clear and clean.

The Des Moines Register & Tribune made the essential point that while the
column appeared to be the viewpoint of a disinterested observer, it was *‘instead,
the sentiments (of) a man who was himself a beneficiary of Rockefeller's
generosity.”’

The issue was identical in the episode of Mr. Buckley's column, which de-
voted itself to commentary about the book written by Victor Lasky about Arthur
Goldberg and financed by Laurance Rockefeller to assist his brother’s campaign.
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Mr. Buckley was not aware of all the nuances when he wrote his column, but
certainly he was cognizant of the fact that the publisher of the book, Arlington
House, is a subsidiary of Starr Broadcasting, Inc., of which he (Mr. Buckley) is
chairman. In his column, however, Mr. Buckley saw fit only to describe Arlington
House as a conservatively oriented publishing firm and that the editor **happens to
be a good friend of mine.”

After the matter had been publicized, Mr. Buckley acknowledged the point
candidly and said in one of his regular columns that on any such future issues, he
would notify editors of any possible conflicts.

The dispute surrounding Ms. Landers’ trip to China was different in that it
raised the issue of financing of a trip by an outside organization as well as whether
ample disclosure had been made. Both Ms. Landers and the syndicate insist that the
disclosure was clear. Some editorial writers hold that it was not. That the confusion
exists at all indicates some lack of clarity. More important in this issue is the
financing. Where do news organizations draw the line on journalists serving as
delegates for outside organizations? It is obviously a matter deserving far more
thought and consideration than American news organizations have seen fit to
give it.

The year 1974 has been one of breakthrough in the long battle waged within
journalism for higher ethical standards. The National News Council has played a
vital part in this growing movement, if it is not indeed the fulcrum of the central
drive for a more responsible journalism. Hence the Council cannot but approve the
spirit which has brought a determined *‘patrolling of the precincts’ by various
national news organizations, including the American Society of Newspaper
Editors, the Associated Press Managing Editors Association, the Society of Profes-
sional Journalists/Sigma Delta Chi, the National Conference of Editorial Writers,
and those organizations representing photographers and business and food writers.

Many editors hold that the national syndicates have been remiss in not impos-
ing and maintaining strong standards. The syndicates have a rational defense in that
they are primarily service agencies selling and distributing the work of independent
producers. However, the News Council is impelled to remind both the independent
writers and artists and the syndicates that awkwardness for them is certain to grow
unless there comes a general recognition that all communicators are under the
obvious obligation to live under the same standards they demand of those who hold
public office.

It is the Council’s view that every journalist should either refrain from com-
menting upon matters in which he or she has a familial or financial interest or make
those interests so clear there can be no misunderstanding.

Twenty-seven years ago, the Commission on Freedom of the Press issued its
report on mass communication. In that report was this brief passage:

**Freedom of the press can only continue as an accountable freedom. Its moral

right will be conditioned on its acceptance of this accountability. Its legal right will
stand unchallenged as its moral duty is performed.’*

The National News Council subscribes to that concept. It is the Council’s
considered view that American journalism faces the immediate responsibility of
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moving with all the means at its command to accept the principle of full accountabil-
ity in ALL of its functions.

COMPLAINT NO. 46 (Filed September 7, 1974)

ACCURACY IN MEDIA

against

JACK ANDERSON

Nature of Complaint: Accuracy in Media complained of Jack Anderson column
(United Features Syndicate) published in New York Post on August 3, 1974,
and in many other newspapers on or about that date.

The column asserted that *‘students at the International Police Academy,
a school run by the State Department to train foreign policemen, have de-
veloped some chilling views about torture tactics.”” In support of this statement
it quoted from papers written by five students at the Academy—two from
South Vietnam, one from Nepal, one from Colombia and one from Zaire.
AIM asserted that the quotations were taken out of context, and misrepre-
sented the attitudes of the students in question on the subject of torture. Mr.
Anderson and his associate, Joseph C. Spear, denied this.

Members of the Council staff visited Washington and examined the five
papers in full and in detail. They found that the quotations by Anderson did in
fact misrepresent the attitudes of the students toward torture as set forth in their
papers. In addition, they found that all five papers were written in the years
1965-1967, a fact not mentioned in the Anderson column (which gave the
impression that they were reasonably contemporary).

Response of News Organization: In a letter dated December 30, 1974, Mr. An-
derson insisted that the statements in his column were supported by sources
whose identity he could not reveal, and suggested that members of the Council
staff ‘*spend a couple of months talking to Amnesty International and the
National Council of Churches.’” as well as with Sen. James Abourezk and
unnamed members of his staff—all of whom, it was suggested, would support
Anderson’s charges.

Conclusion of the Council: If such support as was alleged by Mr. Anderson
exists, it is up to him, not this Council, to develop and publish it. AIM’s
complaint alleged simply that the five quotations set forth and relied on in the
original Anderson column misrepresented the views of the writers; and the
complaint is quite correct.

Nor can Mr. Anderson escape responsibility for the misrepresentations by
pointing to the second sentence of his column, which stated, ** After a lengthy
investigation, we found no evidence that the academy actually advocates
third-degree methods.'” In the first place, exculpating the academy itself does
not excuse leaving a false implication with respect to the views of the five
named students. In the second place, the sentence was simply inconsistent with
the general thrust of the column, which Mr. Anderson’s own syndicate titled
**The Torture Graduates.""

Case Study |
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In the circumstances, we believe the complaint is justified.
Concurring, COONEY, DILLIARD, FULD, McKAY, OTWELL and
RUSHER.
Dated: February 4, 1975
Note: Since adoption of the above conclusion, the Council has learned that the title
to the article as prepared by Mr. Anderson’s syndicate, was **U.S. Trained
Foreign Cops Prefer To Stick To Torture.”” The title ‘“The Torture
Graduates'" was placed on the column by the New York Post. The Council’s
conclusion is accordingly amended to reflect these facts. Approved by the full
Council at its April 8, 1975 meeting.

COMPLAINT NO. 47 (Filed November 11, 1974)
HAYDON
against
NBC-TV

Nature of Complaint: John Haydon, former governor of American Samoa, com-
plained that an NBC-TV **Weekend"" program was inaccurate and ‘‘designed
deliberately to malign the Samoan people, the administration of the territory,
the Department of Interior.™

The program was telecast on NBC-TV on October 19, 1974. The particu-
lar segment complained about was approximately twelve minutes in length. In
his complaint, the complainant pointed out that the NBC crew spent several
weeks in American Samoa filming material.

The complainant submitted his own lengthy analysis of the **Weekend"’
transcript, concluding with the statement:

The film is viciously slanted and untrue. Its consistent and deliberate use of
erroneous material makes it appear obvious that the producer and NBC came to
American Samoa to make a film that would be controversial and would serve to
give their new “*Weekend'" series a good kickoff. . ..

Response of News Organization: The Council held a public hearing on February
3, 1975, at which expert testimony was taken from Dr. Margaret Mead and
Mr. M. G. Bales, a retired official with the Department of Interior’s Office of
Territorial affairs.

NBC News responded to the Council’s inquiry and to the invitation to
participate in the public hearing with the following statement:

NBC will not have a representative at the hearing. As Mr. Richard Wald
stated in his letter of November 14, 1974 to Mr. William B. Arthur, NBC News
is interested in maintaining standards of fairness and objectivity; but NBC News
does not believe that any purpose is served by debating comments such as those
made by Mr. Haydon except before the Federal Communications Commission, to
which NBC, as a licensee is accountable.

NBC has cooperated with the Council in providing transcripts of the

“*Weekend”’ program involved in the Haydon complaint and in arranging for a
viewing of a tape of the program.
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In view of NBC'’s refusal to participate in the Council’s investigation, the
staff consulted with additional experts. These included:

John M. Flanigan, an educator in the school system of American Samoa for
six and a half years.

Robert F. Williams, a television teacher in American Samoa who served also
as Director of Education for a period during his stay of six years in American
Samoa.

Lyle M. Nelson. an educator. presently Chairman of the Department of
Communication at Stanford University, who has been associated with the Samoan
educational system for almost ten years.

Judge Joseph W. Goss, an administrative judge who served in American
Samoa with the High Court during the administration of Governor Haydon.

William Wohlfeld. who served as Special Assistant to Governor Haydon
during his first year in American Samoa and who acquired particular tamiliarity
with American Samoa while employed in the Department of Interior’s Oftice of
Territorial Affairs, the Department of State, the Bureau of the Budget. and vari-
ous fiscal policy and management oftices.

John R. Dial. who served as comptroller in American Samoa for two and
one-half years, eight months under Governor Aspinall and the remainder under
Governor Haydon.

Carl Mussen, who served as the Treasurer of American Samoa for six years,
the first year under Governor Aspinall and the remainder under Governor
Haydon.

Melvin Ember, Professor of Anthropology at Hunter College and Executive
Officer of the Ph.D program in Anthropology at the Graduate School and Univer-
sity Center of the City University of New York.

Dan Klugherz, producer of the 1967 television documentary entitled
* American Samoa: Paradise Lost?"

A. P. Lutale, the present Washington delegate-at-large from American
Samoa.

In addition, the Council examined a study of instructional television in
American Samoa by Wilbur Schramm of the Institute of Communication Re-
search, Stanford University; reports of various hearings before the Subcommit-
tee on Territorial and Insular Affairs of the House of Representatives; and
newspaper articles which appeared in The New York Times and the Los
Angeles Times.

Conclusion of the Council: The Council first viewed the television program com-

plained of, then received the oral testimony of two witnesses: the distinguished
and well-known anthropologist, Dr. Margaret Mead, and Mr. M. G. Bales, a
government official who served in American Samoa under Governor Rex Lee,
and thereafter in the Department of Interior until his retirement in 1973,
visiting Samoa about twice a year. The staff also interviewed a number of
other experts who offered additional views on various points. It is upon the
Council’s evaluation of this extensive record that this opinion is based.

In Mobil against ABC, the Council held that a television producer is not
required, in producing a documentary, to meet the test of absolute fairness.
Under the principles of free speech, the Council believes he is entitled to very
considerable latitude in determining which facts he will stress and which he
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will play down or totally ignore. The result may not—indeed, probably will
not—be altogether **fair,”” balanced or dispassionate, but the disadvantages of
what is often described as robust journalism are surely preferable to any
attempt—certainly by this Council—to suggest a standard that is probably
unattainable in any case. We must. and do. have confidence that a free inter-
play of biased views is likelier to produce effective guidance than a determined
effort to compel adherence to a highly hypothetical **objectivity.™

But while great latitude must be accorded to television producers in the
case of any given documentary, that is not to say that there is not, or ought not
to be, a limit to the degree of distortion and misrepresentation that a producer
can indulge in. We believe that the NBC documentary on Samoa clearly
exceeds that limit.

One of the most egregious single instances of misrepresentation in the
documentary is its comparison of American Samoa with (formerly British)
Western Samoa. The latter has ten times the area, and is capable (as American
Samoa is not, and may never be) of sustaining itself economically. Political
and economic solutions perfectly suited to Western Samoa are simply not
applicable to American Samoa, according to expert after expert, and the
documentary’s clear implication to the contrary is seriously misleading.

But it is not the comparability (or otherwise) of Western Samoa, or any
other single assertion in the documentary, that has led us to our conclusion. It
is the over-all effect of a series of distortions and misrepresentations in the
production, writing and editing, effectively contradicted by impressive witnes-
ses in whom the Council has confidence.

We do not find or imply that Governor Haydon's administration of
Samoa, or the entire American presence there, has been beneficial—or other-
wise. There are clearly various opinions on both questions. Nor do we pass on
Governor Haydon's charge that misrepresentations and distortions were delib-
erate: that is unclear, and its determination is in any case, unnecessary. But we
do find, on the basis of the detailed testimony of Dr. Mead and Mr. Bales, that
the aforesaid distortions and misrepresentations go well beyond any that could
be justified under the rubric of robust journalism, and to that extent we find the
complaint warranted.

Concurring, COONEY., DILLIARD, FULD, GHIGLIONE,
HEIGHT, IVINS, OTWELL, RENICK, RUSHER and STRAUS.

Abstentions: BRADY.
Dated: April 8, 1975
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How ‘The Washington Post’
Gave Nixon Hell

By Aaron Latham

The men Bob Woodward was after had worked burglar’s hours, and if he was
going to catch them he would have to work burglar’s hours, too. Sometime after
midnight, the reporter would leave the newsroom on the fifth floor of the
Washington Post building and ride the elevator down to ground level. He would get
in his car and drive through the empty Washington streets. The streets were deserted
because the residents of the nation’s capital were afraid of getting mugged. The
Nixon Administration had promised to do something about crime in Washington,
but it seemed simply to have added more crime of its own.

Woodward would arrive at a dark garage and park outside. He would go inside
the echoing building, where he would walk down ramp after ramp, deeper and
deeper into a subterranean world which seemed like a metaphor for the twisting,
convoluted, shadowy plots he was uncovering.

Two stories beneath ground level, Woodward says, a man would appear out of
the shadows. The reporter and his wary informant would huddle between empty
cars and talk about political espionage. The stories which the reporter would later
write would in a literal sense be Notes from the Underground.

Woodward would climb back up out of the ground and drive back to The Post,
passing near the White House. He would find Carl Bernstein waiting in the news-
room, anxious to learn what he had found out. The two reporters had worked
together on the Watergate story from the beginning. They were both young—
Woodward 30, Bernstein 29—and neither had been in the newspaper business very
long. And yet it was they against the entire White House propaganda ministry.
What happened was as unlikely as if the Hardy Boys had begun snooping into a
burglary and ended up shaking the President and the Presidency. They helped force
Richard Nixon, who went on television twenty years ago to announce that he was
not going to give up his dog Checkers. to go on television [one] week and say that
he was going to give up Haldeman, Ehrlichman, Kleindienst and spaniel-like Dean.

But, best of all, Woodward and Bernstein forced a personal apology from the
Administration and from White House press secretary Ron Ziegler, who had been
accusing The Post of 'shabby journalism'® and 'character assassination’” since
[October, 1972]. Such sublime vindication was not always forthcoming even for the
Hardy Boys.

The White House is not the only institution that has been tormented by the two
young reporters who are known around the newsroom as *"the kids™': The New York
Times has been rocked by them, too. One night a few weeks ago, word was passed
in The Time's New York newsroom to open for an extraordinary eight-column
head.

Reporters asked, **What happened?’”

One reporter guessed, "' The first edition of The Washington Post just arrived
at the Washington bureau.”’

He was right.

The Lessons of
Watergate

Aaron Latham, a former
Washington Post reporter,
restructured in the style of a
traditional newspaper yarn
the story of how the Water-
gate scandals made page
one. His article is reprinted
with the permission of New
York Magazine, where it
originally appeared May 14,
1973. © 1973 by NYM
Corp.
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Night after night, for months, reporters and editors at The Times have been
able to do little but sit around waiting for The Washington Post.

At one time, The New York Times reportedly platooned the Watergate story
with a troop of reporters; The Washington Post's combination of Woodward and
Bernstein still beat them. The Post's young reporters not only embarrassed their
rival, The Times, but they also defeated a whole system of journalism. The Times
covers Washington with correspondents who see themselves not so much as re-
porters but as ambassadors. News sources are expected to seek an audience
with them.

Just before the boil burst, The Washington Post had planned a party to thank
everyone who worked on the Watergate story. But then the resignations started
coming. The Washington Post called its party off. Executive Editor Benjamin
Bradlee said that he did not want it to seem that The Post was dancing on any
graves.

But in the Washington Post newsroom, the reporters and editors could not hide
their elation. The Nixon Administration had called the paper every kind of name.
And everyone at The Post had known that if the paper was wrong about the
Watergate, then it meant that Richard Nixon was right about The Washington Post
and American journalism. It was beginning, however, to look more and more as if
The Post was not only right but conservative in its coverage of the scandal.

Katharine Graham, the publisher of The Washington Post, had come under
especially heavy pressure and criticism. John Mitchell, the former Attorney Gen-
eral of the United States, had told a Post reporter, **Katie Graham is going to get
her tit caught in a big fat wringer.”” It would seem, however, that Mitchell may
have been the one who got caught where it hurts, and much of the rest of the
Administration with him. The grand jury and the Ervin committee have turned into
wringers through which the Nixon men must pass.

Ten months ago, another wringer—Woodward and Bernstein—had gone to
work on the saboteurs in the Nixon Administration.

On June 17, 1972, Howard Simons, the managing editor of The Washington
Post, got a call at about eight in the morning. It was a tip. Someone told him that
there had been a break-in at the Democratic National Committee headquarters.
Simons was especially intrigued by one detail: the burglars had been caught wearing
surgical gloves.

Since it was a local crime story, Howard Simons called Metropolitan Editor
Harry Rosenfeld at home and alerted him. Then Simons called Mrs. Graham and
told her, **You will not believe what is going on.™"

Harry Rosenfeld called Barry Sussman, his District of Columbia editor.
Sussman called two people: Alfred Lewis, one of his most experienced reporters,
and Robert Woodward, one of his least experienced.

Bob Woodward graduated from Yale in 1965 and then went into the Navy for
five years, working his last year in the Pentagon. He had planned to go to law
school but he managed to get a job at The Montgomery County [Maryland] Sen-
tinel . After six months or so, Woodward began calling Harry Rosenfeld at The Post
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to ask if there were any openings. Rosenfeld said no. Woodward would call every
three or four weeks. Rosenfeld always put him off. Then Rosenfeld went on
vacation. He spent it at home painting his basement. One boiling afternoon, Rosen-
feld was up on top of a ladder with paint all over him, mad at the world, when his
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wife yelled to him that he had a phone call. It was Woodward. Rosenfeld trans-
ferred his anger about the weather and the ladder and the paint to the young reporter
and told him, more or less, don’t call us, we'll call you.

When Rosenteld angrily hung up the phone, his wife, Annie, said, **lsn't this
just the kind of reporter you're always saying you want?"’

Rosenfeld decided that she was right. In September of 1971, he hired Wood-
ward, who by then had worked for The Sentinel for a year. Woodward went to work
for Rosenfeld and began bothering other people with his insistent and persistent
phone calls. His first day at The Washington Post he made close to a hundred calls
looking for a story. He did investigative pieces on restaurant health violations, the
drug traffic, and police corruption. Someone in the newsroom told Katharine
Graham that Woodward was going to be the next managing editor of The Post.
Mrs. Graham told her son, Donald (the heir apparent to the Post empire who has
worked for the paper in every capacity from reporter to assistant production man-
ager), but he disagreed about Woodward's future. Hg said that Woodward would
not be the next M.E. because he would be dead first. He would work himself
to death.

When Woodward went to work on the Watergate break-in, he had been with
The Wushington Post for only nine months. That first morning, Barry Sussman sent
Al Lewis down to the Watergate. All of the other reporters from all of the other
papers and television and radio stations waited downstairs for someone to come out
and tell them what had happened. Al Lewis went upstairs to the Democratic
National Committee headquarters. The police let him, perhaps because they had
seen him around the police station for so many years that they thought he was a cop.
Lewis called Sussman to report that two ceiling panels were out near the office of
Democratic National Committee Chairman Lawrence O’Brien. Right away they
suspected bugging.

Bob Woodward was dispatched to a hearing given the burglars caught inside
the Watergate. He sat up in the very first row. The judge asked McCord what he did
for a living. McCord said that he was a “*security consultant.”’ The judge asked for
whom he had worked in the past. McCord whispered: **C.I. A."* Woodward, sitting
in the front row, overheard.

Meanwhile. Carl Bernstein was back at the office hovering around Sussman.
Bernstein always had a nose for a good story and he was not shy about sticking that
nose in whether it was wanted or not. He wangled an assignment writing a sidebar
on who the suspects were. Bernstein's story included the information that Wood-
ward had overheard: McCord had worked for the C.I1.A.

Woodward and Bernstein, who were to work together on the story from then
on, could hardly be more different. Other reporters call them **the odd couple.™
Woodward is a preppie Yalie: Bernstein dropped out of the University of Maryland
after three years without a degree. Woodward is a neat, patrician WASP, the son of
a Republican judge: Bernstein is Jewish, sloppy, and looks like a delivery boy.
Bernstein started at The Washington Evening Star as a copyboy and came to The
Post in 1966. He had been the protege of a former city editor until the editor walked
into the District Building newsroom one afternoon and found Bernstein fast asleep
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on a couch. Since then he had had mostly sleepy assignments.

On the morning of June 18, The Washington Post carried the Watergate as the
second lead of the paper. Their coverage included 83 inches of copy. The New York
Times carried a thirteen-inch story on an inside page. The pattern for the next ten
months had already been established.

Two days later, Eugene Bachinski. a Post police reporter, found the name E.
Howard Hunt in two address books which had been in the possession of captured
Watergate conspirators. In one book, someone had written *W, H."" beside Hunt's
name; in the other. the name was followed by the notation **W. House."" It did not
take Bachinski long to guess that the W. House might be the White House.

Bob Woodward telephoned Richard Nixon's residence to find out. A White
House switchboard operator located Hunt's extension and rang it. No one an-
swered. The operator then volunteered. **There is one other place he might be—in
Mr. [Charles] Colson’s office.”” She dialed the number.

A secretary said, **Mr. Hunt is not here now. ™

The operator then suggested that Woodward try calling Robert R. Mullen &
Co.. a public-relations firm right across the street from the White House where
Hunt moonlighted as a copywriter. Woodward tried Hunt there and got him. The
reporter told the White House spy about the address books.

E. Howard Hunt said, **Good God!"" Then he hung up and disappeared.

The Washington Post had established a tenuous link between the Watergate
and the White House and the story was developing nicely, but then the vacations
started coming. While reporters and editors went to the beach or painted their
basements, the story seemed to sag and presumably the President’s men sighed with
some relief.

In July, Howard Simons went to Barry Sussman and told him that he did not
think the paper was working hard enough on the Watergate story. Sussman decided
to put Bernstein and Woodward on the story full time.

Woodward and Bernstein say that their first job was knocking down all of the
misleading **leaks’’ that were coming out of the White House. seemingly designed
to throw them off the trail. Most of the leaks had to do with what came to be called
the **Cuban connection.”” The White House leaked a story that the whole operation
was organized by a right-wing Cuban exile group known as Ameritas. Ameritas
turned out to be a real-estate firm.

(The New York Times wasted even more time on the ‘‘Cuban connection’’
than did The Post, and that was evidently one of the reasons they got so far behind
that they could never catch up. They assigned their Cuban expert Tad Szulc to the
story. He was the reporter who uncovered plans for the Bay of Pigs invasion before
it happened—but The Times [had ‘*down played’] the story. The Watergate
**Cuban connection™ was to prove his own Bay of Pigs.)

Carl Bernstein wanted to go to Florida. The request gave Barry Sussman some
pause because, as the editor says, “*Bernstein had spent more money covering the
Virginia Legislature than Murrey Marder had spent on the peace talks in Paris.”’
Sussman finally agreed to send Bernstein south, but he warned the reporter that if
the expenses were too high, he would be off the story for good—the Republicans
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might throw money away but the Washington Post Co. did not. Since Bernstein was
considered a spendthrift, Sussman did not tell his superiors that he had sent him to
Florida until he was already gone.

Bernstein located a Florida prosecutor investigating several of the Watergate
suspects who lived in the state. The reporter nagged the prosecutor endlessly, with
no luck, while Woodward and Sussman waited nervously in New York for some
kind of break in the story. Finally, the prosecutor, pestered to distraction by Bern-
stein, threw up his hands and said something like: **I have a murder [ have to go out
on. Here's the file.”’

Bernstein looked through the file and found a copy of a $25,000 check signed
by Kenneth Dahlberg. He called Sussman at about 9 p.m. on the evening of July
31. No one had ever heard of Kenneth Dahlberg. Racing against deadline, Sussman
and Woodward immediately searched the Washington Post morgue for old news-
paper stories about anyone with that name. They found a five-year-old yellowing
picture of a Kenneth Dahlberg posing with Hubert Humphrey.

By checking directories, they managed to locate two Kenneth Dahlbergs, one
in Florida and one in Minnesota. They suspected that the Florida Dahlberg was the
one they wanted, but he did not answer his phone, so they tried the Minnesota
Dahlberg.

Bob Woodward’s first question to the Kenneth Dahlberg who answered the
telephone in suburban Minneapolis was: **Mr. Dahlberg, | was trying to reach you
at your home in Florida. What is that, a winter home?""

Kenneth Dahlberg said, *‘Yes.™

Fortunately for Woodward, he happened to call Dahlberg on a day when he
was particularly upset and off guard. Dahlberg’s neighbor was the Minneapolis
socialite who had just been kidnapped in a celebrated ransom case. (She would later
be found handcufted to a tree in the wilderness.) Woodward and Dahlberg talked
about the kidnapping and then they talked about what interested the reporter: the
mysterious check.

Dahlberg said that it was a campaign contribution that he had personally
handed to Maurice Stans, former Secretary of Commerce and Nixon's chief fund-
raiser. For the first time, The Post had evidence that the Watergate conspirators had
been paid with money contributed to the Nixon re-election campaign.

When Woodward told Sussman what he had found out, the editor said, **We
have never had a story like this.”" (The New York Times reportedly had had the
Dahlberg check for over a week but had not known what to make of it.)

The Washington Post’s Dahlberg-check story triggered an audit by the General
Accounting Office which located a safe in Maurice Stans’s office from which
hundreds of thousands of dollars were doled out secretly for clandestine operations.
The secret fund was reported by Philip S. Hughes of the G.A.O., who immediately
became a hero to Post reporters.

Woodward and Bernstein settled down to weeks of gumshoeing. They got a
G.A.O. report that listed all of the employees of the Committee for the Re-election
of the President (C.R.P.). The list also gave vague titles, home addresses, and
salaries. Rather than attempting to reach these people in their official capacity
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during working hours, they went out in the evenings and knocked on doors. They
were usually turned away, but occasionally someone would invite them in “‘for a
few minutes’’ and they would end up staying until midnight. They began to look to
see who had resigned from the re-election committee and knocked on their doors.
Most of the people to whom they talked only knew 4 piece of the story, but slowly
they were able to put together the pieces.

Their first important sources were Republicans who worked inside C.R.P.
(‘*Creep,”’ as reporters call it) but were upset about what was happening. Finally
Woodward and Bernstein got hold of a *‘Creep’’ telephone directory. Since so little
of the story was on paper, they were delighted to have something that they could
really study, even if it was only a phone book. They poured over it as though it were
a Rosetta Stone or a Kremlin Letter. (Bernstein says, “*C.R.P. was set up like
the K.G.B.”") They were able to work out who shared offices and who shared
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secretaries. Slowly they branched out from C.R.P. and developed sources in
the Justice Department and the White House itself.

They found one source right inside the Washington Post newsroom. Marilyn
Berger, an attractive Post reporter whose beat is foreign affairs, happened to talk to
Ken Clawson, who had been a reporter at The Post but had quit to take a job as
deputy director of White House communications. Ms. Berger will not say what the
circumstances of the conversation were, but while they talked, Clawson bragged to
her that he had written the famous **Canuck’ letter to The Manchester Union
Leader. The letter charged that Senator Edmund Muskie condoned calling Ameri-
cans of French-Canadian descent **Canucks.™

Marilyn Berger did not know what to make of Clawson's admission and
decided to wait until David Broder returned from covering the campaign trail and
ask him what he thought. When he did return, Broder listened to Ms. Berger and
then told her that *“the boys™* on the metropolitan desk were working on a story into
which her information might fit. As it turned out, Woodward and Bernstein had
already traced the letter to the White House.

At about the same time, someone mentioned to Woodward and Bernstein
casually that a friend of his had been approached by someone trying to enlist
political spies and saboteurs. The reporters contacted the source's friend and dis-
covered that the recruiter’s name was Donald H. Segretti. They also learned that
F.B.I. reports estimated that there were at least 50 undercover Nixon spies and
saboteurs who were attempting to disrupt the Democratic campaign.

On October 8, a Sunday, Woodward and Bernstein, under the direction of
Sussman, went to work writing what was to be their seminal story. Executive Editor
Ben Bradlee had already laid down the rule that the paper would not print anything
about the Watergate or political espionage that could not be confirmed through two
or more sources. They checked and double-checked facts. Sussman and the two
reporters worked until two o'clock in the morning so that they would have a
finished story to show their bosses on Monday morning.

The next day, Bernstein, Woodward and Sussman were virtually put on trial.
Harry Rosenfeld, Howard Simons, and finally, Ben Bradlee each cross-examined
them. When they were satisfied with the story, Bradlee called Mrs. Graham and
told her what the paper planned to publish. He was not actually asking permission to
print the story, but he knew and she knew that she could stop it. She didn't. Nor did
she ask to read it before it went into the paper.

The next morning. October 10, Mrs. Graham, Richard Nixon, and other
readers of The Washingron Post read a lead story which began: **F.B.1. agents have
established that the Watergate bugging incident stemmed from a massive campaign
of political spying and sabotage conducted on behalf of President Nixon's re-
election and directed by officials of the White House and the Committee for the
Re-election of the President.”

The Post followed its October 10 story with later reports that Dwight Chapin,
the President’s appointments secretary, was Donald Segretti’s White House con-
tact; that Herbert Kalmbach, the President’s personal attorney, was authorized to
approve payments out of the secret political espionage fund; that H. R. Haldeman,
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the President’s White House chief of staff, was also authorized to approve such
payments. In the last story, The Post made its one acknowledged mistake: the paper
said Haldeman had been accused of approving secret payments in testimony before
the grand jury. The Post still stands behind its story that Haldeman was authorized
to approve these payments but concedes that there was no such testimony before the
grand jury.

The Nixon Administration treated The Washingion Post as though it were the
one guilty of a felony. Administration sources accused The Post of ‘‘guilt-by-
association,”” *hypocrisy,”" and of being George McGovern's *‘partners-in-mud-
slinging.™’

Some evidence suggests that the Nixon Administration may have decided to
put the stock of the Washington Post Co. through a wringer. On December 29, that
stock had reached an all-time high, $38. Since then it has fallen drastically to $23'%.
While Nixon has been losing credibility, the Post Co. stockholders have been
losing money. The fall in the price could be traced in part at least to challenges to
the renewal of the licenses of the Post Co.’s two television stations in Florida. The
challenges have reportedly been led or planned by a former counsel of C.R.P., a
Nixon fund-raiser, and a man who made his house available to Agnew during the
Republican Convention. Even if the company successfully rebuffs the challenges.
the cost of defending itself in hearings which could go on for years could be half a
million dollars.

Mrs. Graham will not attribute the license challenges directly to the White
House, but she does say. "'I've lived with White House anger before [Lyndon
Johnson's] but I"ve never seen anything that achieved this kind of fury and heat.”" She
says she never considered putting a brake on The Post’'s Watergate coverage, but
she does concede, *'There was a private point with me when I got a congealed
feeling that there was a High Noon situation developing, that this really was for
keeps. that this was the toughest thing you had ever faced, by far tougher than
publishing the Pentagon Papers. We asked ourselves if there was some enormous
Kafka plot, if we were being led down a road to discredit the paper. The reputation
of The Post was totally at stake.”

It was about two years ago that The New York Times broke the Pentagon
Papers story. The Washington Post picked up the story but attributed it to The
Times from one end of the article to the other. Ben Bradlee says, ** There was blood
on every paragraph.’”

Now things have changed. Bradlee says, *‘In the Pentagon Papers case, we
were second, a strong second, but second. In the Watergate story, we were first and
we were way first. And we were alone.”

This time The New York Times is the one that has been beaten and it has not
always been a graceful loser. For example, when The Post printed its October 10
story about widespread political sabotage carried on by the Republicans, The Times
picked up the story but wrote it in such a way that The Washington Post’s name did
not appear until the article had jumped inside the paper.

Managing Editor Howard Simons says of The Times, *‘It is awfully hard for
the Yankees to swallow the fact that the Senators are just better.”’
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The Post’s coverage of the Republicans’ political sabotage story is in many
ways a much more impressive reporting job than The Times's coverage of the
Pentagon Papers because there is no **Ellsberg™ figure in the Watergate story to
simply dump all of the relevant documents in their laps. In fact, other than an
occasional internal directory, there have been very few documents at all.

One of the few *‘scoops’ The Times has gotten reportedly came in a phone
call from Mitchell to William Safire, a former White House special assistant whom
the paper had hired to write a column. Safire passed along the message that Mitchell
admitted to sitting in on meetings where bugging was discussed although the former
Attorney General claimed that he had been against it. Safire reportedly bypassed
Managing Editor Abe Rosenthal and called R.W. Apple Jr. in the paper’s
Washington bureau. After an internal squabble, The Times ran the story with no
by-line. The Times's answer to Woodward and Bernstein had turned out to be a
former Nixon press agent. (The Times's coverage has dramatically improved, how-
ever, since it put Seymour Hersh on the case.)

Carl Bernstein and Bob Woodward recently went to the White House press
corps’ awards dinner to pick up first prize. The President sometimes hands out the
awards, but this year he was late arriving at the ceremonies. The prizes were given
out before he got there.

Woodward and Bernstein, who are, after all, city reporters, and who have
never risen very high on the Washington dinner party circuit, did not know many
people at the banquet. Reporters who knew the ropes escorted them around the hall,
introducing them to various dignitaries. Woodward and Bernstein found themselves
being introduced to two of their sources, men they had talked to on the telephone
but had never met. Absolute lack of recognition was feigned on both sides.

A few days later, Woodward went up to the White House to check on some-
thing. While he was there, he was introduced to a high government official. He
pretended not to know the man. But again the official was one of Woodward’s
sources.

Since the scandal has broken in earnest, Woodward and Bernstein have de-
veloped more and more White House sources. Almost everyone, it seems, wants to
open a line of communication with them, to plant his version of what has been going
on, to try to find out how much the young reporters know. Woodward says,
**We've just about been invited to the prayer breakfasts.”’

The reporters’ White House sources may soon shrink, however, if they have
not shrunk already. Bernstein says, **Some of our people may be in the slam.”

I was in The Washington Post cafeteria having lunch with two Post reporters.
One of them said that working in the same newsroom with Bernstein and Wood-
ward was ‘‘like living next door to Fabian.”" A color television was turned on and it
played daytime soap operas. Suddenly CBS interrupted its regular programming to
broadcast a special news bulletin. Patrick Gray had just resigned as acting director
of the F.B.I. Then CBS returned to its regular programming—As the World Turns,
The Guiding Light, or whatever it was. One soap opera had been interrupted to
bring the nation a chapter of an even better soap opera. Not only was it important,
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scandalous, faithshaking—it was also entertaining. Richard Nixon had become the
Clifford Irving of 1973.

We left the cafeteria and went upstairs to the fifth-floor newsroom. Reporters
and editors were gathered in front of long strips of A.P. and U.P.1. wirecopy which
had been hung on the walls. They could hardly believe it: the Gray resignation, the
Ellsberg caper. The Washington Post had plugged away almost alone when every
story required a dozen nocturnal visits and now, suddenly, the scandal was rising
like the Mississippi. flooding the whole Administration. They were swimming in
stories. Vic Gold, Agnew’s former press secretary, wandered about talking to
reporters; suddenly news was walking in off the street through the front door.

The Watergate flood may not have crested yet. . . .

THE WHITE HOUSE
WASHINGTON

- August 9, 1974

Deax Mr. Secretary:

I hereby resign the Office of President of the
United States.

. Sincerely,

The Honorable Henry A. Kissinger
The Secretary of State
Washington, D.C. 20520
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Investigative Reporting: Is It Getting Too Sexy?
By Timothy Ingram

I think it's going to get incredible,"” says Melvin Mencher of the Columbia
School of Journalism, who was teaching seminars on investigative reporting when it
was still considered a grubby trade. **Every little paper in the country and every
reporter on a beat is going to want a scalp.’” As journalism schools, including his
own, bulge with would-be Woodwards and Bernsteins, and reporters on every paper
in the country try to nail a prominent hide to the wall, *“*investigative reporting™’ has
become the profession’s most popular—and most worrisome—gimmick.

““Ninety percent of these smaller newspapers have no tradition of this kind of
digging, no editors with experience in it,”" Mencher says. ** A lot of poor devils in
public office are going to catch hell for simple mistakes. When the movie comes
out, | guess it’s going to get worse.’"

**The movie,"” of course, is the Robert Redford All-Star version of the Wa-
tergate case; the apprehension is that it may exaggerate the set of double standards
under which many people publicly denounce political dirty tricks while glamorizing
the dirty tricks of journalists who pressure middle-aged bookkeepers for information
or filch private telephone or credit records. [Ed. Note: It didn’t.]

According to Ben Bagdikian, a former Washington Post national editor and
ombudsman, this trenchcoat psychology could easily lead to frivolous exposes and
shoddy reportorial practices. The added pressure to unearth the *‘big stories,"”
Bagdikian says, will make it almost impossible for reporters to resist pursuing the
*‘easy fish,”" the scandal stories where information is obtained by dubious means.
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**Editors want to look like investigative editors—but on the cheap.’’ explains

usually results in stories based on half-information and bad sources.""

Even the tabloids are boasting of their tough muckraking approach. The Nu-
tional Star. **America’s Lively Family Newspaper,’ recently headlined **Two
New Shocks in the Kennedy Saga™ under the credit, *'by Star Investigating
Team."" The transition from kidnappings and mutilated babies to the political inside
story has been made.

No newspaper has calculated the promotional value of *‘investigation'" more
closely than the Detroit Free Press, whose day-to-day coverage is mediocre but
which pulls out all the stops on 10 or 12 investigative stories each year. The stories
are designed to win Pulitzers, and often do. Even when they do not, they give the
Free Press a national reputation out of all proportion to its daily performance.

Clearly. we are in the midst of an investigative craze—a craze that has obvious
potential for good, even as it presents a less obvious danger of harm to both the
profession of journalism and the public at large. It is with these dangers that this
article is concerned. We see five that concern us the most.

Seducing the Source

The first hazard of investigative reporting concerns the actual means used to
collect the facts. There are many methods of investigation, some of which are
clearly improper. Others, however, are well within the commonly accepted rules of
this rough game. A journalist may pretend. for example. to know all about X in
order to seduce his subject into confirming his information; this confirmation, in
turn, may reveal bits about fact Y, the checking of which may lead for the first time
to Z. Generally the reporter approaches his source indirectly: **We have enough to
run with now, but in the interests of accuracy I'd like your version of what hap-
pened.”” A variant is to convince the source that you have heard an incredibly
shocking tale about him but are uncertain whether to print it. In his anguish, he is
bound to spill his side of the story.

Sometimes these calls will be timed to catch people off guard: phoning the
subject at home in the evening after he has a chance to unwind from the day, and
perhaps is loosened by a sip of Scotch; or at 6 a.m. in hopes of catching him
half-asleep.

Perhaps the most accomplished telephone technician is Seymour Hersh, now
of The New York Times. who unearthed the My Lai massacre, and since has been
generally regarded as the best investigative reporter in the country. Hersh’s
technique is to wear down reluctant sources through tenacious pursuit by phone—
often badgering, terrorizing, insulting. **I don’t know of anyone other than Don
Rickles who can be as disgustingly insulting, yet have the right touch for getting
someone to respond,”’ says a former colleague. Hersh makes one phone call after
another, trading on fine bits of information, and then milking more with sarcastic
bursts of ** Ah-h, come awwn.'" Those who have experienced the Hersh treatment
are usually either amazed by it. or appalled. **What’s with this guy?’" one subject
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said afterwards. **I tell him honestly I don’t know anything, and he’s yelling and
screaming at me and going into tantrums.”’

James Angleton, who resigned from the CIA last December the day after a
Hersh story charged him with being the overseer of a ‘*massive, illegal”” domestic
intelligence operation against antiwar activists, had one term for Hersh: ‘*son-of-a-
bitch.’” Angleton said Hersh had awakened him one morning at seven to interrogate
him about a story in that day’s Washington Post. Angleton told a Post reporter, ‘I
find Hersh’s prose offensive to the ear. And his speech. ..l won’t go into how I
find that.”’

Free Enterprise

Angleton, not unexpectedly, considers such calls improper. It should be re-
membered, though, that the subjects of Hersh's aggressive, often vulgar, approach
are public servants. While they do have a right to privacy and a good night’s sleep,
they must be prepared to answer questions about their official conduct, even when
the questions come in unorthodox forms. And, when dealing with a man like Hersh,
the officials have fair warning that he represents the Times and is looking for
information he can publish. At the opposite extreme is the reporter who hides his
connection with a newspaper, and obtains a story under false pretenses. The
distinction—between the Seymour Hersh who announces he is a reporter and the
journalist who masquerades as a cop, a waiter, or whatever, in order to trick his
source—is significant, although the ethical guidelines are not always easily drawn.

Al Lewis, The Washington Post’s veteran police reporter, for example, was
the only newsman inside the Democratic headquarters at the Watergate on the
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morning the five burglars were arrested. Wearing white socks and looking very
much the cop, Lewis simply accompanied the acting police chief past the 50
reporters and cameramen cordoned off from the Watergate complex by the police.
Once inside, Lewis took off his jacket, sat down at a desk, and occasionally pecked
at a typewriter. He looked for all the world as if he was supposed to be working
there. With a phone at his desk, he was able to provide the Post with a description of
the office floor plan, details about the surgical gloves and lock-picks and jimmies
used, and the name of the security guard who foiled the break-in. Lewis sees
nothing deceitful in his actions—all he was doing was remaining anonymous. He
never rold anyone he was a policeman, and presumably had anyone asked, he would
have disclosed his true identity.

A similar case occurred in the spring of 1969, when Richard Helms, then-
director of the CIA, was scheduled to speak at a dinner meeting of the Business
Council, an organization of some 150 top businessmen at the Homestead in Hot
Springs, Virginia.

Helms’ speech was officially off-the-record and closed to the press; moreover,
Helms would not be briefing the press on his remarks afterwards. This caused some
grumbling among the reporters at hand, but individually they began to make their
own arrangements to have friends in the audience fill them in later. As followers of
last summer’s impeachment hearings have learned, such second-hand accounts are
not always the most accurate.

Jim Srodes, then with UPI, was in Hot Springs for his honeymoon. When he
learned about the speech he went into the hall outside the dining room and twisted
doorknobs until he found himself in the hotel kitchen. Helms’ voice was booming
through the room; a loudspeaker had been set up so that waiters would know when
the speech was over and they could go in and clear off the tables. Srodes simply
stood there and started taking notes.

Was this ethical? Most reporters would agree his actions showed more enter-
prise than deceit. The speech, as it happened, was a diatribe about the horrors of
communism. Helms made a number of policy assertions which would normally be
considered beyond his purview, referring to the **morally bankrupt Kremlin lead-
ers”’ and the futility of disarmament talks. Russia and its satellites, in Helms" terms
were “‘the bear and its pack of wolves."’

Once he had the story, however, Srodes’ troubles had only begun. UPI refused
to use it. When Srodes called in his exclusive, he says, the UPI night editor told him
the story would hurt UPI’s world-wide relations with the CIA and its ability to get
other stories. The story finally ran, Srodes is convinced, only because a Washington
Post reporter to whom he told his tale that night had the Post make a client request
to UPI for the story—the gun-to-the-head for the wire services, where a client paper
in effect says we know you have the story and we want it.

At a certain point, however, the reporter crosses the line that separates enter-
prise from deceit. Harry Rosenfeld, then the Washington Post’s metropolitan
editor, says that shortly after Howard Hunt became a suspect in the Watergate
break-in, Rosenfeld could have obtained Hunt’s telephone records through imper-
sonation. The usual method of doing so is to call the phone company’s business
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office and, posing as the person being investigated, claim that you don’t recall
making certain long-distance calls charged to you. You then request the business
office to double-check the numbers and dates of the calls and report them back to
you. (A similar pose is used with credit companies to *‘re-confirm’” a loan, or with
airlines to check a passenger’s flight travel.) Rosenfeld says that Posr executive
editor Ben Bradlee vetoed the subterfuge.

Not all journalists are so moral. There was Harry Romanoff of the now-
defunct Chicago American, a police reporter who, without leaving his desk, would
assume a dozen different disguises in his pursuit of a hot lead. Harry’s colleagues
referred to him as **the Heifetz of the telephone.”’ He would work a phone 12 hours
a day, masquerading as sheriff, governor, sympathetic stranger, or whatever charac-
ter fit the occasion. After the 1966 mass murder of eight Chicago student nurses, he
managed to get the gory details of the deaths from a policeman after introducing
himself as the Cook County coroner, and to interview the mother of the suspect,
Richard Speck, by pretending to be her son’s attorney.

Few reporters use trickery as freely as Romanoff, but many have been temp-
ted. What is wrong with this practice is not just its dishonesty—although that is no
insignificant point. As James Polk of The Washington Star, who won a Pulitzer last
year for his reporting on campaign spending, puts it: ** The ethical question is clear.
If reporters are dedicated to openness in government and openness in subjects they
cover, then they can’t use covert methods themselves.”’

There is, moreover, a practical problem—false premises can result in false
information. A reporter conceals his identity in order to hear things the source
would not intentionally tell the press. But he may also hear things the source would
not tell the press because they are untrue: the source may be lying to impress a
stranger; the information may be wrong, or couched in terms that are misun-
derstood; the person may be careless in what he says because he doesn’t think he is
speaking for the record.

The ethical rationale for misrepresentation, then, is that an individual has a
right to keep his thoughts private and to know whom he’s talking to. The practical
rationale is that the reporter may get stuck with bad information.

The Star’s Polk explains: I think it’s more effective to identify myself as a
reporter for a Washington paper because, frankly, it carries a little more clout. Most
persons you start asking questions of want to explain what they do, and why.
They're leery of really getting a rap in the press and think if they turn the reporter
off by being uncooperative they’ve got more chance of getting rapped—which is
possibly true. So, if, instead of asking them to defend what they’ve done, you ask
their help in explaining what they know about something so you can sort it out in
your own mind—why, then you get results.”

Private Sins

If the first hazard of investigative reporting lies in the way the facts are
collected, the second is in their use: is a reporter justified in publishing damaging
material about people or institutions, even if the facts are true? In the aftermath of
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the Wilbur Mills {and Wayne Hays] episodes, we seem certain to be treated to a * ‘new
candor’” in the coverage of public officials. This would be fine if it meant a less
deferential treatment of their public activities. But the apparent effect has been open
season for comment on the private lives of public figures. Whatever sins against the
Republic John Mitchell may finally be called to account for, it is hard to imagine how
the public interest is served by seeing the pilfered records of his checking account,
which New York magazine published last year to prove that he had been
short-changing Martha in their divorce proceedings. This is what we're calling
**investigative reporting'" these days, and such examples show that, when deciding
whether to publish or remain silent, reporters and editors are not asking the most
basic question: Is ir significant? The same press which has a duty to fearlessly
publish information about the performance of public officials also has a duty not to
needlessly defame them.

The distinction doesn’t seem clear to many reporters. On a recent television
talk show, a respected political writer said, ‘I dread the first time I spend a day with
a politician and find out he’s a fag. It’ll hurt me, but I'll write it.”” If the politician’s
sexual taste affected the way he performed his job—if, like Hadrian, he abused
public office for the satisfaction of private desire—then, it seems to me, the story
should be written.

Raking Muck

A third abuse in investigative reporting is when reporters start working with
the institutions of public power they're covering, so that, in effect, they help create
stories they will later report.

To give a classic Washington illustration, reporters who cover congressional
hearings often chafe with frustration when listening to mushy questioning which
leaves major gaps in testimony or whole areas of inquiry unexplored. Although
officially they are only observers, some reporters will feed questions and leads to
the committee. During the Senate Watergate proceedings, reporters phoned com-
mittee staffers after hours with tips or to swap information; some actually sent notes
to the senators” table. More traditional reporters, wary of the appearance of collu-
sion, would list the unanswered questions from the day's proceeding in their stories,
thereby sending their message to the committee.

The reporters were not asking the committee for special favors; they were
acting as any outside citizen might, to provide information. This kind of coopera-
tion between reporters and public officials is not wrong, but there is another that has
far more frightening implications. It is best illustrated by an investigation that took
place in upstate New York four years ago.

Ray Hill is a hard-drinking Canadian, a bulldog of a reporter. He looks like a
cross between TV's **Cannon’’ and Brendan Behan. His approach is that of pro-
secutor. He credits his investigations into suburban corruption with 23 convictions
and one acquittal. Once his targets have been sent up the river, he takes pride in
ensuring they remain there and are not paroled early through political dealings.
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In the summer of 1970 the Buffalo Evening News assigned Ray Hill and Dan
Perry to the city of Lakawanna, just south of Buffalo, with instructions to *‘shake
the trees and see what falls.’” Perry, then 25, had been a leader in a young-turk
revolt in the city room, and assignment to Lakawanna was a convenient way to
direct his fire outside of town. Also, for the conservative Buffalo paper, writing
about Lakawanna was like writing about California: it was politically safe.

Lakawanna, with its giant steel mills and rust-covered rooftops, is a polyglot
community of working class Irish, Poles, Italians, blacks, and Arabs. The town is a
muckraker’s utopia, where palms are crossed and pockets filled at every political
level. Finding corruption, says Hill, is *‘like tracking a bleeding elephant through
fresh-fallen snow.”

Within a year, as a result of articles by Hill and Perry a special grand jury had
indicted nine members and officers of the Lakawanna school board; six were finally
convicted. They were found guilty of accepting bribes, approving phony vouchers
for non-existent school equipment, and shaking down local contractors. The series
won a first place from the New York Publishers Association and was a finalist in
the Associated Press Managing Editors awards.

Hill and Perry’s first stories were based on solid evidence, such as the canceled
checks and vouchers showing that the school board had kept a dead man on the
payroll for four years and had paid out $2,645 for a tractor that was never supplied.
They were followed by articles about mismanagement, bidding irregularities,
thefts, and skimmings.

But like The Washington Post’s coverage of Watergate, after the grand jury
was empaneled to look into the charges generated by the paper, the direction and
momentum of the reporting changed. In an attempt to keep the momentum going,
the reporters kept grinding out pieces, just to show that the story was still alive.
Often they resorted to artificial exposés by the most dubious techniques.

The following tactics evolved:

Feeding the Mills. Hill fed recalcitrant sources straight to the District Attor-
ney’s investigators. **We would tell them, ‘Interview X. He won't speak to us; but
he’ll be able to tell you this and this. We know because we have two others in our
backpocket who can verify it. If he tells you something else, he’s lying to you.’
That’s how we fortified our investigation all along."’

Laundering Rumors. **We'd pick up a rumor,”’ says Perry, *‘such as a
Mafia-owned construction company having received a special contract with the
board. Then we'd call the D.A.. give him the tip, and ask, *Are you going to look
into it?” He'd say, *Yes," so we'd run a story the next day, *Grand jury investigating
charges that. .. .” We used the D.A. and the grand jury as a springboard to get our
stories printed.”’

Quid Pro Quo. Hill would turn information over to the D.A. only in return
for other information. **Do you want to play ball with me? I want to know what
information you're presenting to the grand jury—and I don’t want the opposition
paper to know."’ Hill would plea-bargain with a source in return for turning over
evidence on higher-ups. His activities went further than bargaining for information.
He eventually negotiated legal immunity with the prosecutor for a key source. For
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example, Hill and Perry located a local contractor who told them he had been
approached in a contract bidding shakedown, but he was hesitant to be more
specific. **“When we talked to the guy,’’ Hill explains, *‘we told him, *‘We can’t get
you immunity for murder, but if you want immunity for this specific testimony, we
won’t mention your name in the story and we will go to the D.A. for you.” ™" Hill
then persuaded the prosecutor to guarantee the man’s immunity in return for testify-
ing before the grand jury. Then he ran the contractor’s story.

**What happens frequently,”” says James Doyle, the press aide for the Wa-
tergate Special Prosecutor’s office, **is that reporters call up and say, ‘Listen, |
want to tell you such-and-such; and the next day you read ‘The Watergate special
prosecution force is aware of . . . ." Okay. He tricked me. But if that guy calls back,
I tell him, *Hey, shove it buddy; | know your number, and I don’t even want to talk
to you.” "’

New York Times reporter David Burnham had interviewed Frank Serpico and
Inspector Paul Delise in February 1970 and had written Serpico’s story of corrup-
tion within the New York City police. According to Peter Maas’s biography of
Serpico, by late April the story had not appeared. Then Burnham met Mayor
Lindsay’s press secretary at a cocktail party and let slip that the Times had a story
involving police corruption in the works, and that it was dynamite. Two days
later—to blunt the expected Times story, Mayor Lindsay announced that a commit-
tee was being formed to look into allegations of police corruption. The Times
editors at last had an obvious, undeniable hook for the story and Serpico’s charges
were headlined the next day: **Graft Paid to Police Here Said to Run into
Millions.”

If the Times’ editors were confident in the story, there was no reason at all for
them to have waited for the newspeg—nor should they wait on similar investigative
stories. If its editors are satisfied that the story is strong, the paper should be willing
to put its own name behind the story instead of waiting to quote the grand jury. On
the other hand, if the case is nor complete, then the grand jury newspeg is a
fraud—and, unfortunately, a most common form of fraud. It reflects again the
ineradicable journalistic belief that **responsibility’’ consists of diligent quoting of
official sources. Real *‘responsibility’’ means putting the paper’s imprimatur on the
line as a guarantee that the stories it publishes are accurate—and that the paper will
take the consequences if they are not.

Paying the Piper

The fourth abuse of investigative reporting is the boldest of all—*‘buying’’
information. The great danger of buying is that journalists may end up staging the
news they have paid for. In the mid-sixties CBS is said to have bid more than
$30,000 for exclusive film rights to a planned *‘rebel army’” invasion of Haiti. The
network apparently had second thoughts when it realized that instead of buying
coverage of an invasion it might be subsidizing one.
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Newsweek

. GOSSIP!

Most reporters say they would hesitate to pay for news, and would consider the
purchased information tainted. In eight years of listening to newsmen at American
Press Institute seminars, the API's Malcom Mallette says that ‘‘only a few have
ever related situations where they've paid. There's more chance of error, that
they’ll get caught with inaccurate information.’’ Informants who talk to the press

113

Gossip, when checked
out, plays an important
role in all phases of
news, not just in-
vestigative reporting.
Some publications, of
course, feature nothing
but gossip.



114

Changing Concepts of the Function and Role

may have many ulterior motives: revenge, ego, ambition to destroy an opponent,
public conscience, liking the reporter—but no motive is so suspect as the
mercenary one.

One of the most controversial of these arrangements was Life’s purchase in
1959 of the astronauts’ **personal stories.’’ Aside from the question of whether
government employees should be allowed to profit from recounting publicly-
financed experiences, there was a more basic objection. Since Life had a vested
interest in the success of NASA’s space program, the magazine would not be likely
to encourage dogged and objective reporting and analysis of the space effort.

Life’s purchase of the astronauts’ stories had a more profound effect, which
helped shape the public reaction to its later investigative efforts, such as the story of
Supreme Court Justice Abe Fortas. It was openly speculated that Life had kept
several Justice Department employees on the payroll to get the information.

Denny Walsh, who joined Life's investigative unit very shortly after its incep-
tion in 1967, insists that money was never passed to informants. ‘‘The Fortas
story,”” says Walsh, "'it was a disgruntled bureaucrat, a guy who saw something
happening he didn’tlike. Simple as that.”” But Walsh also says that because of Life’s
reputation of paying for the astronaut story and other **exclusives,’” every potential
informant wanted a hand-out. **Not government people, but others approaching us
every day in every way—letter, telephone, in person—with stories and a request for
compensation.”” Walsh swears, ''I'll never work anyplace else where every guy
crossing the threshold holds his hand out. That was the case with Life, in spades.”

Because of its many pitfalls, the purchase of information—even more than the
other investigative tactics—should be a last resort, the journalistic equivalent of an
act of war. As one illustration of the circumstances that mighr justify it, consider
this case:

Jack Nelson, the Washington bureau chief of the Los Angeles Times, once
paid a Mississippi detective $1,000 for police files on two local informants. The
story Nelson broke was a complicated one: it involved the FBI, which had paid two
Klu Klux Klansmen to set a trap for two other Klansmen, so that this latter pair
could be caught in the act of bombing a home. While the Klansmen were attempting
to place a bomb in the garage of a prominent Jewish businessman, the police
attacked with guns ablaze, killing one of the Klansmen outright and wounding the
other. There was evidence that the police never intended to take either Klansman
alive. In his story, Nelson questioned an arrangement in which the FBI, in effect,
hired murderers and agents provocateurs.

The detective had told Nelson about the incident and what the police files
contained, and suggested that Nelson give him "*credit’’ for the documents. Nelson
says, 'l think I could’ve gotten it for $250.”" But it was a hell of a story, Nelson
says, and the man risked his skin to get the files. **1 don’t regret paying, not a bit.”’
Nelson says he did not feel uncomfortable because he was not buying the man’s
word which might be altered or influenced by the money; rather, the detective was
leading Nelson to documents which Nelson could independently verify with the
FBI and other sources. Nelson viewed it as a finder’s fee.
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The Other Side of the Coin

The responsibility we advocate on the part of the investigative press should be
accompanied by a burden of responsibility on the part of those whom it investigates
and who take it to court. A recent $5-million suit against the worthy but impecuni-
ous Texas Observer is a reminder of the potential disaster a libel suit represents for
all but the richest publishers. Even if the Observer wins the suit, the legal fees could
easily drive it into bankruptcy. This is a publisher’s worst nightmare—that a
well-heeled and determined plaintiff will destroy him even when he is telling the
truth, simply by appealing to court after court until the publisher runs out of money.
This moment will come sooner than later for many of the.more interesting and
provocative periodicals for whom fiscal fragility is a chronic condition.

A solution would be for our federal and state legislatures to enact a statute
providing that a plaintiff pay the defendent’s legal fees in any case where the
plaintiff is found not to have had a reasonable ground for asserting that he had been
defamed. Or, in a reform that would strike fear into the hearts of litigants who are
frivolous or vindictive at the same time that it would embolden those who are in the
right, the law could provide that in every case all legal costs would be paid by
the loser.

Many laymen think this is the way it is for now. It is not. Only in a tiny
minority of cases are the winning side’s fees paid by the losers.

Malcious Intent

The fifth and by far the greatest danger in investigative reporting is lack of
fidelity to the facts. Developments in the law of libel during the 1960s tended to give
some reporters the feeling that they could get away with less than the truth. The
Supreme Court said in the famous case of New York Times v. Sullivan, **The
constitutional guarantees require, we think, a federal rule that prohibits a pub-
lic official from recovering damages for a defamatory statement relating to his
official conduct unless he proves that the statement was made with ‘actual malice’
—that is, with knowledge it was false or with reckless disregard of whether it was
false or not.”’ -

When reporters think they can safely go to the borderline of recklessness, there
is a danger some will cross the line. A recent case illustrates that danger:

James Sprouse was the state Democratic candidate for governor of West Vir-
ginia in 1968, running a tight race against then-Congressman Arch Moore, now the
governor. Ten days before the November balloting, the Charleston Daily Mail
unveiled its explosive headlines: **Pendleton Realty Bonanza by Jim Sprouse Dis-
closed; Cleanup of Nearly $500,000 In View.’” A second set of banners appeared
the next day, reporting on a news conference called by Moore: **Moore Asks
Federal Probe Into Sprouse’s Pendleton Land Grab; Dummy Firm Seen Proving
Corruption.”” An accompanying editorial, comparing Sprouse’s candidacy to **ask-
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ing the horses to clean their own barn,"" asked: '*More of the Shabby Same or Some
Cleansing Change."”

Arch Moore was quoted as saying that the *"land grab’” was achieved with a
**dummy corporation set up in the dark of night.”” The stories implied that Sprouse
and his real estate partners had relied on inside information that the U.S. Forest
Service would purchase most of the recently acquired property for a recreation area,
and balloon the value of Sprouse’s remaining sector. One fact was repeated four
times in the articles—that the land company had been set up one month before plans
for the federal recreation project were announced.

The story had been brought to the Dailv Mail’s political writer, Robert Mel-
lace, by Arch Moore’s campaign manager and press aide, and Mellace said he
relied on their investigative talents. Before the story was published, a copy was
delivered to Moore’s campaign aides, who distributed it to all daily and weekly
papers for simultaneous publication throughout the state.

The reporter never interviewed Sprouse or any of the owners, or the real estate
agent handling the deal. Instead, accompanied by the Moore PR man. Mellace
went to see the property, and placed an appraisal value of $1,000 an acre on an
estimated 400 acres remaining in the plot. He arrived at that figure by asking a local
motel owner his estimate, as well as a stranger he met in a grocery store while
buying a Coke. A land staff officer at the Forest Service who had surveyed and
appraised the Sprouse property reportedly showed Mellace land charts indicating
that there were less than 100 acres in the parcel, worth no more than $50,000 total;
but this was not included in Mellace’s story.

Mellace acknowledged in court that the sale was completely legitimate. Mel-
lace said there was never any concealment of the public records listintg Sprouse as
the land company’s president, and admitted he had found nothing to indicate
Sprouse and his partners had any inside tip about the Forest Service's plans. As for
the $500.000 "’bonanza,’’ the remaining property later sold for $34,000, with
Sprouse’s share less than $14,000.

Sprouse lost the election by less than 10,000 votes. A jury awarded Sprouse
$750.000. The State Supreme Court upheld the verdict but reduced the amount to
$250.000.

[With a Daily Mail appeal], it is possible that the Supreme Court [would] find
that Mellace’s behavior did not meet the Sullivan test of recklessness. It is also possi-
ble that the Supreme Court will revise the test by making it negligence instead of”
recklessness. In other words, the test would become: Did the reporter exercise the
care of a reasonably prudent man in carrying out the investigation that produced the
story and did he have reasonable grounds for the allegations in his story, even if the
allegations turn out to be untrue and defamatory? Whether the courts move towards
this test or not—in the view of many libel lawyers, it, rather than recklessness, has
been the test most consistently implied by the concepts of **abuse of privilege™” and
**actual malice’"—it certainly should be the minimum test that each reporter and his
editors bring to the decision of whether to publish a possibly defamatory story.
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Rules of Thumb

[ believe there are two rules of thumb which reporters should employ in devel-
oping a story. The first is the rule of full disclosure. If the contents of a closed-door
speech are so significant that a reporter must disguise himself to gain entry. or if a
secret report involves such a crucial issue that the reporter is willing to steal a copy,
then he and the paper should be willing to disclose the means by which they
obtained it. Then the public will have the necessary data to decide for itself whether
the reporter’s calculation of ends and means was correct.

The second rule of thumb is the natural companion of the first: the reporter
must be willing to accept responsibility for his actions. Careless defamation should
be recognized throughout the world of journalism as a firing offense. Too many
reporters now think of themselves as virtuous Davids who can do no wrong bringing
down overbearing Goliaths. They could turn the coming wave of investigative
reporting into a nightmare.
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The New Journalism: How it Came To Be
By Everette E. Dennis

It was a time when old values were breaking down; new knowledge exploded
all around us: people worried about drugs, hippies, and war. We talked of violence,
urban disorder, turmoil. New terms like polarization, credibility gap and counter-
culture crept into the language. It was during rhis time, somewhere between 1960
and 1970, that the term ‘‘new journalism’’ also began to appear in the popular
press. Almost as rapidly as the term became a descriptive link in the vernacular, it
was used and misused in so many contexts that its meaning was obscured. First

117

New Journalism/
Consumer
Reporting



118

Everette E. Dennis is on the
faculty of the School of
Journalism and Mass Com-
munication, University of
Minnesota. He is co-author
with William L. Rivers of
Other Voices: The New
Journalism in America,
1974, co-editor of New
Strategies for Public Affairs
Reporting, 1976, and editor
of The Magic Writing
Machine, 1971, from which
this selection was taken.
Permission to reprint was
granted by the School of
Journalism, University of
Oregon.

Changing Concepts of the Function and Role

accepted and used by its practitioners, the term found its way into older, more
established publications by the mid-Sixties. Time called former newsman-turned
author Tom Wolfe *‘the wunderkind of the new journalism,” while Editor & Pub-
lisher described Nicholas von Hoffman of the Washington Post as an **exponent of
the new journalism.’” And there were others: Lillian Ross, Jimmy Breslin, Norman
Mailer, Truman Capote, Gay Talese, and Pete Hamill, all were designated *‘new
journalists’” by one medium or another. At the same time a number of different
forms of communication, from nonfiction novels to the underground press, were
being labeled *‘new journalism.™’

By 1970 few terms had wider currency and less uniformity of meaning than
new journalism. Yet one wonders whether this curious mix of people, philosophies,
forms and publications has any common purpose or meaning. To some the term had
a narrow connotation, referring simply to a new form of nonfiction that was using
fiction methods. Other critics were just as certain that new journalism was an
emerging form of advocacy in newspapers and magazines which previously had
urged a kind of clinical objectivity in reporting the news. Soon anything slightly at
variance with the most traditional practices of the conventional media was cast into
the new journalism category.

While the debate over definition droned on, it began to obscure any real
meaning the term *‘new journalism’ ever had. The scope and application of new
journalism was not the only point of contention, though. Some critics looked
peevishly at the jumble of writers, styles, and publications and suggested that
“‘there is really nothing very new about the new journalism."

And it was true. One could trace every form and application of the new
journalism to an antecedent somewhere, sometime, The underground press, for
example, was said to be a twentieth century recurrence of the political pamphleteer-
ing of the colonial period. **And isn’t the alternative press simply muckraking in
new dress?”’ And on it went.

Although much of the criticism of new journalism has concentrated, unproduc-
tively I believe, on whether or not it is new, no attempt will be made here to resolve
this question. Perhaps we should think of the new journalism as we do the New
Deal or the New Frontier. No one argues that using these terms means one believes
there was never before a deal or a frontier. So it is with the new journalism.

What began as a descriptive term for a kind of nonfiction magazine article has
been mentioned previously. As one who is viewing these journalistic developments
I know that a number of dissimilar forms are called **new journalism.™” This is the
reality of the situation. I will not argue with this commonly used and loosely-
constructed definition of new journalism, but will look instead at its various forms,
outlets, content and practitioners. Much of what is regarded as new journalism can
be judged only by the most personal of standards. It is, after all, a creative endeavor
of people seeking alternatives to the tedium of conventional media.

Carl Sandberg used to say every generation wants to assert its uniqueness by
crying out, **We are the greatest city, the greatest nation, nothing like us ever
was.”” If this is so, one might conclude that every generation will have its own
“‘new journalism™’ or at least that it will regard its journalistic products as new.
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Creative journalists have always tried to improve upon existing practices in writing
and gathering news. The history of journalism chronicles their efforts. But even
when one accepts the notion of each generation having its own new journalism, the
decade of the Sixties still stands out as an unusually productive and innovative
period.

Magazines and newspapers. having felt the harsh competitive challenge of the elec-
tronic media, realized that the public no longer relied upon them for much entertainment
in the form of short stories and longer fiction. As the public demanded something new,
the new nonfiction. an attempt to enliven the traditional magazine article with descrip-
tive detail and tife-like dialog. emerged.

Newsmen who tired of the corporate bigness of metropolitan dailies and their
unwillingness to challenge establishment institutions, founded their own papers. We
will, they said. ofter an alternative to traditional journalism, the chain papers and their
plastic personnel.

Other newsmen, who stayed with the conventional papers. were arguing against
the notions of balanced news. objectivity. and stodgy use of traditional sources
of news. They sought and were granted opportunities for open advocacy in the news
columns.

The alienated young constructed a counter-culture which would reject most of
the underlying assumptions of traditional society. Needing communciations media that
were equally alienated trom the straight world. they created the underground press
which was, as one writer said. “"like a tidal wave of sperm rushing into a nunnery.™

Still other journalists found the impressionistic newsgathering methods of the
media to be crude and unreliable measures. They would apply the scientific method and
the tools of survey research to journalism, thus seeking a precision before unknown in
media practice.

Any look back at the Sixties and the swirl of journalistic activity has the
appearance of a confused collage of verbal and visual combatants, seeking change
in the status quo but not knowing quite what or where in all that was happening; a
concern for form, for style often seemed to supersede content. John Corry, who
worked with the New York Times and Harper's during this period, offers this
recollection:

It happened sometime in the early 1960’s and although no one can say exactly when, it

may have begun in that magic moment when Robert Frost. who always looked marvel-

ous. with silver hair. and deep, deep lines in his face, read a poem at the inauguration of

John F. Kennedy. and then went on to tell him afterwards that he ought to be more Irish

than Harvard, which was something that sounded a lot better than it actually was.

Hardly a man today remembers the poem. which was indifferent, anyway. but nearly

everyone remembers Frost, or at least the sight of him at the lectern, which was perhaps

the first sign that from then on it would not matter so much what you said. but how you
said it.

With similar emphasis on form, Tom Wolfe recalls his first encounter with the
new journalism: **The first time I realized there was something new going on in
journalism was one day in 1962 when I pick up a copy of Esquire and read an article
by Gay Talese entitled ‘Joe Louis at Fifty.’ ’* Wolfe continues, ** ‘Joe Louis at
Fifty" wasn’t like a magazine article at all. It was like a short story. It began with a
scene, an intimate confrontation between Louis and his third wife:

*Hi, sweetheart!” Joe Louis called to his wife, spotting her waiting for him at the Los
Angeles airport.
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She smiled, walked toward him, and was about to stretch up on her toes and kiss

him—but suddenly stopped.

*Joe,’ she snapped, "where's your tie?’

*Aw, sweetie,’ Joe Louis said, shrugging. 'l stayed out all night in New York and

didn’t have time.’

*All night!" she cutin. *When you’re out here with me all you do is sleep, sleep, sleep.’

‘Sweetie,’ Joe Louis said with a tired grin, 'I'm an ole man.’

"Yes.” she agreed. “but when you go to New York you try to be young again.”
Says Wolfe, ‘*The story went on like that, scene after scene, building up a picture
of an ex-sports hero now fifty years old.”’

Talese, who gained little recognition until the late Sixties, in the introduction to
Fame and Obscurity cautions those who deceptively regard the new journalism as
fiction:

**It is, or should be, as reliable as the most reliable reportage although it seeks
a larger truth than is possible through the mere compilation of verifiable facts, the
use of direct quotations, and adherence to the rigid organizational style of the older
form.™"

To Talese the new journalism *‘allows, demands in fact, a more imaginative
approach to reporting, and it permits the writer to inject himself into the narrative if
he wishes, as many writers do, or to assume the role of detached observer, as other
writers do, including myself."*

In the search for a definition of new journalism, Tom Wolfe explains ‘it is the
use by people writing nonfiction of techniques which heretofore had been thought of
as confined to the novel or the short story, to create in one form both the kind of
objective reality of journalism and the subjective reality that people have always
gone to the novel for.”” Dwight MacDonald, one of Wolfe's severest critics, dis-
agrees, calling the new journalism *‘parajournalism,’” which he says, ‘‘seems to be
journalism—the collection and dissemination of current news—but the appearance
is deceptive. It is a bastard form having it both ways, exploiting the factual authority
of journalism and the atmospheric license of fiction. Entertainment rather than
information is the aim of its producers, and the hope of its consumers.”’

Dan Wakefield finds middle ground suggesting that writers like Wolfe and
Truman Capote have ‘‘catapulted the reportorial kind of writing to a level of social
interest suitable for cocktail party conversation and little-review comment. .. .”” He
continues:

Such reporting is “"imaginative’ not because the author has distorted the facts, but

because he has presented them in a full instead of a naked manner, brought sight,

sounds and feel surrounding those facts, and connected them by comparison with other
facts of history, society and literature in an artistic manner that does not diminish, but
gives greater depth and dimension to the facts.

Each of the other forms of new journalism mentioned previously (alternative,
advocacy, underground and precision) have also sparked vigorous criticism, re-
lated both to their content and their form. If there is one consistent theme in all the
criticism, it is probably the McLuhanistic ‘‘form supersedes content.”’ The real
innovative contribution of the new journalism has been stylistic. This theme will be
expanded later as we examine examples of new journalism.
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The theory of causality is of little use in chronicling the development of new
journalism. Most of the innovations in form and approach have occurred simultane-
ously. Some were related to each other; some were not. The new journalism is an
apparent trend in American journalism which involves a new form of expression,
new writers and media, or an alteration in the patterns of traditional media. It has
been suggested that this trend can be traced to the early 1960’s and is related to (a)
sociocultural change during the last decade, (b) a desire by writers and editors to
find an alternative to conventional journalism, and (c) technological innovations
such as electronic media, computer hardware and offset lithography.

Rarely has any decade in American history seen such drastic upheaval. Be-
yond the immediate surface events—rioting, student unrest, assassinations, and
war—lies a pervasive youthful alienation from traditional society and the begin-
nings of a radical rejection of science and technology. Calls for a new humanism
were heard. Young people, rejecting the materialistic good life, sought new mean-
ing through introspection, drugs, and religion. The decade witnessed the beginnings
of what some would call a counter culture: **a culture so radically disaffiliated from
the mainstream assumptions of our society that it scarcely looks to many as a culture
at all, but takes on the alarming appearance of a barbaric intrusion.”’

The new journalism, especially the new nonfiction and the writing of under-
ground editors, seemed to respond to youthful needs. The practitioners of reportage
attempted to bring all of the senses to bear in their journalistic product—with special
attention to visual imagery. Thus Norman Mailer gave us sight, sound, and inner
thoughts as he sloshed through great public events, and issues. It is probably too
early to determine how much the social upheaval and its resulting influence on the
young affected the organizational and perceptual base that the new journalists would
use. Writers like Jimmy Breslin and Studs Terkel would go to the periphery of an
event, calling on a spectator instead of a participant to summarize the action. Tom
Wolfe thought the automobile and the motorcycle were better organizing principles
than war or race relations. Ken Kesey, the central figure in Wolfe's The Electric
Kool-Aid Acid Test, introduces the reader to the Age of Acid, while a small town in
western Kansas is a vehicle with which Truman Capote orchestrates a nonfiction
novel about violent crime and its effects.

Journalism would also be influenced by television. Technological change in
communications has always meant new functions for existing media. With televi-
sion bringing electronic entertainment into our homes, we had less need for the
Saturday Evening Post’s short stories. The ratio of fiction to nonfiction in
magazines would change as would the nature of the package of the newspaper. The
days when newspapers serialized books blended into the distant past. Even the
traditional comic strip seems at times to be threatened. Television changed the
programming habits of radio, just as it changed magazines and newspapers.

The technological innovation of greatest importance to the new journalism was
probably offset printing. It suddenly became possible to produce a newspaper
cheaply, without having to invest in typesetting equipment or presses. The rapid
reproduction of photo-offset meant that a single printer could produce dozens of
small newspapers and that the alternative or underground paper could be produced
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rapidly at limited cost. Offset also allowed for the inclusion of freehand art work
without expensive engravings, thus permitting efforts of psychedelic artists to
merge with the underground journalists.

Although **new journalism™ is used most often to describe a style of nonfic-
tion writing, the definition has been further expanded to include alternative jour-
nalism and advocacy journalism. Although the reiteration of these terms may be
following the fads, they do provide some shades of meaning which contribute to an

A Schematic Look at the New Journalism

Form Medium Content Practitioners
The new non- Newspaper Social trends Tom Wolfe,
fiction also called columns Celebrity pieces  Jimmy Breslin,
reportage and Books The ""litle Gay Talese,

parajournalism

Magazine articles

people™’
Public events

Norman Mailer,
Truman Capote,
others.
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called “*'modern
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Alternative news-

papers
New magazines

Exposes of wrong-
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tions, attacks on
bigness of institu-
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Editor and writers
for San Francisco
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Cervi's Journal,
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Village Voice.

Advocacy Newspaper Social change Jack Newfield,
journalism columns Politics Pete Hamill,
Point-of-view Public issues Nicholas von Hoff
papers man, others.
Magazines
Underground Underground Radical politics Editors and writers
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areas, at univer- The drug culture  and Washington
sities, high Social services Free Presses,
schools, military  Protest Berkeley Barb,
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Other, many
others.
Precision Newspapers Survey research Editors and writers
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papers, other
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understanding of the richly expansive scope of new journalism. These descriptive
categories are offered more as a tool for analysis than a definitive up-to-the-minute
classification of the rapidly proliferating output of the new journalists. Through an
examination of a few of these new journalistic developments it is hoped that there
will be fuller appreciation and awareness of what may be an important trend in the
evolution of the mass media.

Reportage

In the early 1960's it occurred to Truman Capote, who already had a reputation
as a writer of fiction, that *‘reportage is the great unexplored art form.”* While it
was a metier used by very few good writers or craftsmen, Capote reasoned that it
would have ‘‘a double effect fiction does not have—the fact of it being true, every
word of it true, would add a double contribution of strength and impact.”’ Some
years after Lillian Ross used a nonfiction reportage form in the New Yorker, Capote
and other writers had experimented with reportage in magazine articles. Picture
(1952), a nonfiction novel by Miss Ross, had been hailed as a literary innovation.
“Itis,”” one critic said, ‘‘the first piece of factual reporting to be written in the form
of a novel. Miss Ross’ story contains all the raw materials of dramatic fiction: the
Hollywood milieu, the great director, the producer, the studio production chief and
the performers.’”” Another of the new nonfiction reportage innovators was Gay
Talese, whose articles in Esquire ‘‘adapted the more dramatic and immediate
technique of the short story to the magazine article,”” according to Tom Wolfe.
Wolfe says it was Talese's **Joe Louis at Fifty'’ that first awakened him to the
creative potential of reportage.

Some of the best early examples of the new nonfiction, in addition to the
writing of Miss Ross and Talese, are articles by Wolfe collected in an anthology
with an unlikely title: The Kandy-Kolored Tangerine Flake Streamline Baby
(1965). Wolfe, like Talese, used scenes, extended dialog, and point of view. A few
years later Wolfe described this period of his life as a time when he broke out of the
totem format of newspapers. He had worked as a reporter for the Washington Post
and New York Herald Tribune but later found magazines and books a better outlet
for his creative energies. Another new journalist, Jimmy Breslin, was able to
practice the new journalism in a daily newspaper column. Breslin, whom Wolfe
calls **a brawling Irishman who seemed to come from out of nowhere,”’ is a former
sportswriter who began using a reportage style in a column he wrote for the New
York Herald Tribune. Breslin breathed life into an amazing assortment of charac-
ters like Fat Thomas (an overweight bookie) and Marvin the Torch (an arsonist with
a sense of professionalism). Breslin met many of his characters in bars and demon-
strated conclusively that the *‘little people of the street’” (and some not so little)
could say eloquent things about their lives and the state of the world. More impor-
tant, Breslin brought the expectations and intuitions of these people to his readers in
vivid, almost poetic style. In doing so, he as much as anyone else added the
nonauthority as a source of information to the concept of new journalism.

123



124

Changing Concepts of the Function and Role

Truman Capote tried the experimental reportage form on two articles in the
New Yorker (one on the **Porgy and Bess'” tour of Russia and the other on Marlon
Brando) before writing his powerful /n Cold Blood (1966). As Capote describes it:
**1 realized that perhaps a crime, after all, would be the ideal subject for a massive
job of reportage 1 wanted to do. I would have a wide range of characters, and more
importantly, it would be timeless.”" It took Capote nearly seven years to finish the
book which he himself described as **a new art form.™

Contributing yet another variation on the new nonfiction theme during the
1960's was Norman Mailer, who like Capote, had already established himself as an
important fiction writer. To new journalism reportage Mailer contributed a first-
person autobiographical approach. In Armies of the Night (1968), an account of a
peace march on the Pentagon, Mailer ingeniously got inside his own head and
presented the reader with a vivid description of his own perceptions and thoughts,
contrasting them with his actions. This was a variation on the approach Talese had
used earlier in describing the thoughts of persons featured in his articles and books.
He called this description of one’s inner secrets **interior monolog.™”

Examples of nonfiction reportage, in addition to those previously mentioned
are: Breslin’s The World of Jimmy Breslin (1968), Miss Ross’ Reporting (1964),
Talese’s The Kingdom and the Power (1969), and Fame and Obscurity (1970),
Wolfe’s Electric Kool-Aid Acid Test (1969), The Pump House Gang (1969), and
Radical Chic and Mau-mauing the Flak Catchers (1970). Frequent examples of
new nonfiction reportage appear in Esquire, New York and other magazines.

Alternative Journalism

While Tom Wolfe would like to keep the new journalism pure and free from
moralism, political apologies and romantic essays, increasingly the term '‘new
journalism®" has been broadened to include the alternative journalists. Most alterna-
tive journalists began their careers with a conventional newspaper or magazine but
became disillusioned because the metropolitan paper often got too big to be respon-
sive to the individual. Certain industries or politicians become sacred cows, the
paper gets comfortable and is spoiled by economic success. At least this was the
view of one of the most vigorous of alternative journalists, the late Eugene Cervi of
Denver. In describing Cervi’s Rocky Mountain Journal, he said,

We are what a newspaper is supposed to be: controversial, disagreeable, disruptive,

unpleasant, unfriendly to concentrated power and suspicious of privately-owned

utilities that use the power with which | endow them to beat me over the head politi-
cally.

Alternative journalism is a return to personal journalism where the editor
and/or a small staff act as a watchdog on conventional media, keeping them honest
by covering stories they would not have touched. The alternative journalists are in
the reform tradition. They do not advocate the elimination of traditional social,
political, or economic institutions. In their view the institutions are all right, but
those who run them need closer scrutiny.
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Little has been written about the contribution of the alternative journalists who
have established newspapers, newsletters, and magazines which attempt to provide
an alternative to conventional media. ‘*The traditional media simply are not cover-
ing the news,’’ says Bruce Brugmann, editor of San Francisco’s crusading Bay
Guardian. Brugmann, a former reporter for the Milwaukee Journal, asserts that the
kind of material produced by his monthly tabloid is ‘*good, solid investigatory
journalism.”” The Bay Guardian has been a gadfly for San Francisco, attacking
power companies, railroads, and other establishment interests. One crusade of long
standing is a probe with continuity of the communications empire of the San
Francisco Chronicle, which Brugmann calls **Superchron.”” The Bay Guardian is
a lively tabloid with bold, striking headlines and illustrative drawings which are
actually editorial cartoons. Cervi's Journal, for years a scrapping one-man opera-
tion, is being continued by the late founder’s daughter. Cervi, sometimes called the
La Guardia of the Rockies, was a volatile, shrill, and colorful man who, while
providing news of record to Denver’s business community (mortgages, bankrupt-
cies.etc.), fearlessly attacked public and private wrongdoing. Cervi's Journal has
taken on the police, local government, business, and other interests. Unlike the Bay
Guardian, which has been in financial trouble almost since its founding, Cervi's
Journal seems to have found a formula for financial success.

Other publications operating in an alternative-muckraking style are The Texas
Observer in Austin, I.F. Stone's Bi-Weekly in Washington, D.C., [Stone retired and
closed his publication] Roldo Bartimole's Point of View in Cleveland, and the
Village Voice in New York City. All of these publications (including the Villuge
Voice, which began as an early underground paper in 1955), are read by a middle and
upper-middle class audience, although all espouse a decidedly left-of-center position
on social and political issues. Brugmann and several of his fellow alternative editors
agree that their function is to make the establishment press more responsible. While
conveying a sense of faith in the system, the alternative press has little tolerance for
abuse or misuse of power.

Also a part of alternative journalism are a little band of iconoclastic trade
publications—the journalism reviews. Shortly after the Democratic National Con-
vention of 1968 when newsmen and students were beaten by police in the streets of
Chicago, a number of working journalists organized the abrasive Chicago Jour-
nalism Review, which confines most of its barbs to the performance of the news
media in Chicago. Occasionally, other stories are featured, but usually because one
of the Chicago dailies or television stations refused to run the story first. The
journalism reviews are perhaps the most credible instrument of a growing inclina-
tion toward media criticism. The writers and editors of the reviews continue as
practicing reporters for traditional media, at times almost daring their bosses to fire
them for revealing confidences and telling stories out of school. Other press criti-
cism organs include The Last Post in Montreal, the St. Louis Journalism Review,
and The Unsatisfied Man: A Review of Colorado Journalism, published in Denver.
[See bibliographical notes to James Carey’s article in Chapter 2.]

A talk with the editors of the various alternative press outlets makes one
wonder whether they wouldn’t secretly like to put themselves out of business. As
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Brugmann puts it: *‘In Milwaukee, a Bay Gurardian type of publication could
never make it because the Milwaukee Journal does an adequate job of investigative
reporting.”” Perhaps if the San Francisco media had such a record, the Bay Guar-
dian would cease to exist.

Advocacy Journalism

The alternative journalist sees himself as an investigative reporter, sifting
through each story, reaching an independent conclusion. He does not openly pro-
fess a particular point of view, but claims a more neutral ground. The advocacy
journalist, on the other hand, writes with an unabashed commitment to a particular
viewpoint. He may be a New Left enthusiast, a professed radical, conservative,
Women’s libber or Jesus freak. The advocacy journalist defines his bias and casts
his analysis of the news in that context. Advocacy journalists, usually though not
always, suggest a remedy for the social ill they are exposing. This is rarely the case
with the alternative journalist who does not see the development of action programs
as his function.

Clayton Kirkpatrick of the Chicago Tribune says advocacy journalism is really
“"the new propaganda.”” He contines, ** Appreciation of the power of information to
persuade and convince has been blighted by preoccupation and is a primary influ-
ence in the activist movement that started in Europe and is now spreading to the
United States. It threatens . . .a revolution in the newsroom.’* John Corry, writing
in Harper's says, ‘‘the most important thing in advocacy journalism is neither how
well you write or how well you report, but what your position in life is. . .”" Corry
sees advocacy journalists as persons who are not concerned about what they say, but
how they say it. The advocacy journalists ‘‘write mostly about themselves, al-
though sometimes they write about each other, and about how they all feel about
things,”” Corry says.

Advocacy journalism is simply a reporter expressing his personal view in a
story. ‘*Let’s face it,"”" says Jack Newfield of the Village Voice, ‘‘the old jour-
nalism was blind to an important part of the truth .. .it had a built-in bias in its
presentation: Tom Hayden alleges, while John Mitchell announces.” In the old
journalism, Newfield continues, **authority always came first. The burden of proof
was always on minorities; individuals never get the emphasis that authorities get."’
Central to advocacy journalism is involvement, Writers like Newfield, who is an
avowed New Leftist, are participants in the events they witness and write about.
They debunk traditional journalism's concern about objectivity. ‘*The Five W's,
Who Needs Them!"’, declares an article by Nicholas von Hoffman of the
Washington Post. Von Hoffman, a community organizer for Saul Alinsky's Indus-
trial Areas Foundation in Chicago before joining the Chicago Daily News, has
established a reputation as an advocacy journalist who shoots from the hip and calls
shots as he sees them, according to Newsweek. His coverage of the celebrated 1970
Chicago conspiracy trial likened the courtroom and its participants to a theatrical
production. Von Hoffman produces a thrice-weekly column, **Poster,”” which is
syndicated by the Washingion Post-Los Angeles Times News Service. In his search
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for advocacy outlets, Von Hoffman has written several books: Mississippi
Notebook (1964), The Muliiversity (1966), We Are The People Our Parents
Warned Us Against (1968), and a collection of his newspaper columns, Left at the
Post (1970).

Jack Newfield, who writes regularly in New York as well as in the Village
Voice, has produced A Prophetic Minority (1966), and Robert Kennedy: A Memoir
(1969), said to be the most passionate and penetrating account of the late Senator’s
life. Another of the advocacy journalists is Pete Hamill of the New York Post.
Hamill, who seems at times to wear his heart on his sleeve, writes about politics,
community problems, and social issues for the Post and a variety of magazines
ranging from Life to Ladies Home Journal. He also writes regularly for New York
where his concern for the unique problems of urban crowding show through in
articles like **Brooklyn: A Sane Alternative.™

Publications such as Ramparts and Scanlan's are examples of advocacy jour-
nalism. The Village Voice seems to fit into both the alternative and advocacy
categories as do a number of other publications. Many of the social movements of
the recent past and present needed organs of communication to promote their
causes. Thus Young Americans For Freedom established what is regarded as a new
right publication, Right-On. Jesus freaks have a publication with the same name.
The Women's Liberation movement has spawned a number of newspapers and
magazines. Ecology buffs also have their own publications as do the Black Panthers
and other groups too numerous to mention.

The Underground Press

While the literature about underground journalism is growing rapidly—even in
such staid publications as Fortune—a clarifying definition is rarely offered. Under-
ground journalism has its phycho-social underpinnings in the urban/university
counter-culture communities of the 1960’s. The underground newspaper is a com-
munications medium for young people who are secking alternative life styles. Often
these persons feel alienated from the message of conventional media. The Los
Angeles Free Press is regarded as the first underground. Editor Arthur Kunkin
explains, ‘*the underground press is do-it-yourself journalism. The basis for the
new journalism is a new audience. People are not getting the information they
desired from the existing media. The LA Free Press is aimed at the young, Blacks,
Mexicans and intellectuals.”’ Kunkin says his paper is open to ‘‘anyone who can
write in a comprehensible manner.”” He believes the underground press serves as a
**mass opposition party.’” He urges his contributors to **write with passion, show the
reader your style, your prejudice.”” [Kunkin no longer edits the Free Press.]

Some critics, however, are not as generous in their descriptions of under-
ground journalism. Dave Sanford, writing in New Republic said:

There is nothing very underground about the underground press. The newspapers are

hawked on street corners. sent to subscribers without incident through the U.S. mails,

carefully culled and adored by the mass media. About three dozen of them belong to the
Underground Press Syndicate, which is something like the AP on a small scale; through
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this network they spread the word about what is new in disruptive protest, drugs, sex.

Their obsessive interest in things that the **straights’” are embarrassed or offended by is

perhaps what makes them underground. They are a place to find what is unfit to print in

the New York Times.

Early examples of the underground press were the East Villuge Other, pub-
lished in Manhattan’s East Village, not far from that latter-day Bohemian, the
Villuge Voice, the Chicago Seed, Berkeley Buarb, Washington Free Press, and
others. The undergrounds are almost always printed by offset. This ‘‘takes the
printing out of the hands of the technicians,”” says editor Kunkin, a former tool and
die maker. The undergrounds use a blend of type and free hand art work through-
out. They are a kind of collage for the artist-intellectual, some editors believe. The
content of the undergrounds ranges from political and artistic concerns (especially
an establishment v. the oppressed theme), sexual freedom, drugs, and social ser-
vices. Much of their external content (that not written by the staff and contributors)
comes from the Underground Press Syndicate and Liberation News Service.

In addition to the larger and better known undergrounds, there are underground
papers in almost every sizable university community in the country. Most large
cities have a number of undergrounds serving hippies and heads in the counter-
culture community. Newer additions to the underground are the high school under-
grounds and the underground newspapers published on and adjacent to military
bases, both in the U.S. and abroad. Some critics foresee the end of the underground
press, but the larger undergrounds are now lucrative properties. This, of course,
raises another question about how long a paper can stay underground. Can a paper
like the Los Angeles Free Press with a circulation of 90,000 stay underground?
When does an underground paper become a conventional paper? These are among
the many unresolved questions about the underground press. The undergrounds
have been called the most exciting reading in America. Even David Sanford reluc-
tantly agrees: **at least they try—by saying what can’t be said or isn’t being said by
the staid daily press, by staying on the cutting edge of ‘In’ for an audience with the
shortest of attention spans.”’

Precision Journalism

Perhaps the persons least likely to be classified as new journalists are the
precision journalists, yet they may be more a part of the future than any of their
colleagues in the new journalism ranks. Richard Scammon and Ben Wattenberg,
authors of The Real Majority, a 1970 analysis of the American electorate, declare:
*‘we are really the new journalists.”” They are concerned with an analysis of people
that is as precise as possible. Or, at least as precise as the social survey research
method allows. These men try to interpret social indicators and trends in prose that
will attract the reader and are doing something quite new in journalism.

A leading practitioner of precision journalism is Philip Meyer, a Washington
editor for the Knight Newspapers. Meyer, who has written a book which calls for
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application of behavioral science methodology in the practice of journalism, con-
ducted a much-praised study of Detroit Negroes after the 1967 riot. Meyer and his
survey team interviewed hundreds of citizens of Detroit to probe the reasons behind
the disorder. His study, Return to 12th Street, was one of the few examples of race
relations reporting praised by the Kerner Commission. Meyer is a prolific writer
with recent articles in publications ranging from Public Opinion Quarterly to Es-
quire. Whenever possible he uses the methods of survey research, combined with
depth interviews to analyze a political or social situation. For example, early in
1970 a series of articles about the Berkeley rebels of 1964 appeared in the Miami
Herald and other Knight newspapers. An editor’s note explained the precisionist’s
approach:

What happens to college radicals when they leave the campus? The whole current

movement of young activists who want to change American society began just five

years ago at the University of California’s Berkeley campus. In a landmark survey,

Knight newspapers reporters Philip Meyer and Richard Maidenberg located more than

400 of the original Berkeley rebels, and 230 of them completed detailed questionnaires.

Of the respondents. 13 were sclected for in-depth interviews. The results based on a

computer analysis of the responses, are provided in a series beginning with this article.

Says Meyer, ‘**“When we cover an election story in Ohio we can have all the
usual description—autumn leaves, gentle winds—but in addition we can offer the
reader a pretty accurate profile of what his neighbors are thinking.’” The precision
journalists combine the computer with vivid description. Meyer and his colleagues
at the Knight Newspapers are also planning field experiments in which they will use
the methods of experimental psychology to test public issue hypotheses in local
communities. Of the future Meyer says, ‘*We may never see a medical writer who
can tie an artery, but a social science writer who can draw a probability sample is
not unheard of."”’

**I like to think,”” Ben Wattenberg says, ‘‘that we are the new journalism—
journalism which is not subjective but which is becoming more objective than ever
before. We've got the tools now—census, polls, election results—that give us
precision, that tell us so much about people. Yet, at precisely the time when these
tools become so exact, the damn New Journalists have become so introspective that
they’re staring at their navels. The difficulty is that when you put tables in you bore
people. Yet when I was in the White House, {he worked for L.B.J.] knowing what
was going on, reading the new journalists was like reading fairy tales. They wrote
political impressionism."’

There are an increasing number of precision journalists—some of them are
writers and editors who are integrating social science research into stories for news
magazines and other mass circulation periodicals. They are, at present, the unsung
heroes of the new journalism. Yet, their work is so boldly futuristic that they cannot
long remain in the background. The work of precision journalists differs from the
traditional coverage of the Gallup or Harris polls in the amount of information
offered and the mode of presentation. The precision journalists extract data, add
effective prose and attempt to interpret trends and conditions of concern to people.
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How It Came To Be

The various forms of new journalism—new nonfiction, alternative, advocacy,
reform, underground and precision—all grew up in the 1960’s. The reasons for
these developments are not easily ascertained in the short run. However, there were
coincidental factors—a break away from traditional news format and style; bright,
energetic journalists on the scene; established literary figures who wanted to exper-
iment with reportage; urgent social issues and the advancement of technology. But
it was more than all this. There was a mood and a spirit which offered a conducive
milieu for new journalism.

In the late Fifties and early Sixties those on the management side of the
American press were worried. Enrollments in schools of journalism were not
increasing at the same rate as other area of study in colleges and universitites. This
was only one manifestation of the tired, staid image of the American press. One
editor on the speaking circuit in those days used the title, **You Wonder Where The
Glamour Went,”’ trading on a toothpaste advertising slogan in an address rebutting
the notion that American journalism had lost its glamour. Such a defensive posture
says something about the journalism of the day. It was true that youthful enthusi-
asm for journalism had waned considerably since the time when foreign and war
correspondents had assignments any young person would have coveted. The
glamour and excitement simply were not there. Journalism was increasingly being
viewed as stodgy by many young people. Economic pressures had reduced the
number of newspapers in the country. One-newspaper towns, without the lusty
competition of another day, were becoming commonplace. Journalism—both print
and broadcast—had taken on a corporate image. Personalities of days past gave way
to teams of little gray men, and it was a foregone conclusion that starting your own
paper was next to impossible. This image may not have represented the reality of
the situation, but it was the dismal picture in the minds of college students at the
dawn of the Sixties.

To many bright, young writers the form of journalistic writing itself seemed to
constrict creativity. The inverted pyramid, which places elements of a news story in
a descending order of importance, and the shopworn *‘five w’s and the h”’ seemed
to impose a rigid cast over the substantive issues and events of the day. Many
writers, especially those like Wolfe and Breslin, found the traditional approach to
journalism impersonal and dehumanizing, at a time when there was little debate in
the trade journals about the concept of objectivity, an ideal to which every right-
thinking journalist adhered.

The new journalists’ assault on objectivity is displaced, press critic Herbert
Brucker believes:

.. .critics of objective news are not as much against objectivity as they make out. What
they denounce as objectivity is not objectivity so much as an incrustation of habits and
rules of news writing, inherited from the past, that confine the reporter within rigid
limits. Within those limits the surface facts of an event may be reported objectively
enough. But that part of the iceberg not immediately visible is ruled out, even though to
include it might reveal what happened in a more accurate—indeed more objective—
perspective.
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It is probably too early to assess all of the elements of the Sixties that set the
stage for the development of the new journalism. Yet, one might cite as factors the
verve and vitality of the early days of the Kennedy Administration, the ascendency of
the civil rights movement, the evolution of a counter-culture, the drug scene, the
war in Southeast Asia, student unrest, riots, and urban disorder. The media were
affected by these events.

Historian Theodore Roszak speaks of the uniqueness of the Sixties in The
Making of a Counter Culture:

It strikes me as obvious beyond dispute that the interests of our college-age and adoles-

cent young in the psychology of alienation, oriental mysticism, psychedelic drugs, and

communitarian experiments comprise a cultural constellation that radically diverges
from values and assumptions that have been in the mainstream of our society at least
since the Scientific Revolution of the seventeenth century.

Reporters who covered the turbulence of the Sixties were wont to maintain
traditional objectivity or balance, and few claimed to have the necessary detach-
ment. At the same time the dissent abroad in the land pervaded the newsrooms so
that by 1969 even reporters for the Wall Street Journal, the very center of establish-
ment journalism, would participate in an anti-war march. Today, the traditional
news format is under fire. Subjective decision-making at all stages of the reporto-
rial process is evident. As one reporter put it: ‘*Subjective decisions confront
reporters and editors at the stage of assignment, data collection, evaluation, writing,
and editing.”” **Who,’’ the reporter asks, ‘‘decides what events to cover, which
ones to neglect? When does the reporter know he has gathered enough information?
What if there are fifteen sides to a story—instead of the two usually acknowledged
by the theory of objectivity? Finally, writing and editing are purely subjective
acts.”

Certainly the turmoil over objectivity has touched conventional media and
enhanced the climate for the new journalism. The critics, however, had justifiable
concern about some of the practices of new journalists. The work of writers like
Breslin involves a good deal of literary license. Some new journalists are simply not
as concerned with accuracy and attribution as are their more conservative col-
leagues. Some say the new journalism is simply undisciplined, opinionated writing.
But it is difficult to determine whether the new journalism threatens any semblance
of fairness the media has developed in the four decades since the era of jazz
journalism, when sensationalism and embellishment were in full force. Many who
criticize the new journalism are simply not ready for the diversity now available in
the marketplace. Even a writer like Jack Newfield, perhaps the most strident advo-
cacy journalist in America, says many of the new approaches including his own
must serve as part of a total continuum of information which would include many of
the traditional approaches to news gathering and dissemination.

As others have pointed out, most of the new journalists developed their style
after learning the more conventional newspaper style. They are breaking the rules,
but they know why. Even the most forceful advocates of the new journalism praise
the organizing principles of the old journalism, in much the same way that
Hemingway hailed the style book of the Kansas City Star. They part ways on
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matters of substance and content, but in the early organizing stages, nothing, they
say, is better discipline. The inverted pyramid and the fetish for objectivity may
have been too rigid, but these methods do offer something in terms of succinct
treatment and synthesis of complex. inter-related facts. Perhaps the ideas and ac-
tions of the Seventies are too complex for such simplistic treatment.

The new journalism offers rich detail and what Tom Wolfe calls **saturation
reporting.’’ The new journalism in all its forms is a more sophisticated kind of
writing aimed at a more highly educated populace than that which gave life and
readers to the old journalism. The new journalism is in its earliest stages of de-
velopment. It has not yet arrived. It is not yet—and may never be—the dominant
force in American journalism. Perhaps, like minority parties in American politics,
it may suggest opportunities for innovation and thoughtful change. The media will
do well to listen to the sounds of the new journalism and the resultant response of
the new audience. It may be the stuff that the future is made of.
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Is TV Ready for Consumer Reporting?

By Liz Roman Gallese

Gillette was “‘incensed.’’ There was Sharon King knocking its product in
front of the several million viewers of the WBZ-TV nightly news.

Miss King had spent the previous two days walking back and forth tracing a
thin, shaky line on a 25-foot piece of wrapping paper, first with Gillette's Flair
felt-tipped pen and then with its five major competitors. Her conclusion, as she told
viewers on her three-minute consumer spot, was that the Bic felt-tipped pen costs
less per mile of writing than the Flair.

Gillette was particularly annoyed because it has a battery of $8,000 machines
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running eight hours a day doing exactly the same test. And, says the company, its
machines show Flair is **the superior product.™

It didn't help Gillette executives' blood pressure that earlier Miss King had
knocked the company's Earth Born shampoo, which is promoted for its low alkalin-
ity. Miss King had taken the product to four competitors and three hairdressers and
all said, she reported on WBZ, that low alkalinity isn’t *‘critically relevant™ to
washing hair **cleaner, shinier and bouncier,’” as the Gillette ads proclaim.

Companies just don't like that sort of thing. **We're upset to have some diddly
consumer person get on the tube to five million people and blow our integrity to
bits.”* huffs a man with one offended company. But viewers think it's just great.
And at 31 Sharon King has become a star (in Boston, at least) among a new breed of
television personality: the *‘warts-and-all”® consumer reporter.

“I'm Evening Up the Score”

She gets lots of fan mail, has her own assistant, and WBZ has just given her
her own one-hour daily talk show for women (the new show probably has resulted
in the doubling of her $20,000-a-year salary.) Companies, she says, *‘just don’t tell
you the whole truth'" in their advertising. **So I'm evening up the score and giving
them a dose of their own medicine.™

Consumer reporting in a medium not particularly noted for fierce indepen-
dence from advertisers’ influence isn't a particularly easy route to fame. Most
television consumer reporters stop short of biting the hands that feed their stations.
**They are held back by a station’s dependency on advertising revenue,’” says Carol
Tucker Foreman, the executive director of the Consumer Federation of America.

About 50 other local television stations now have consumer reporters, up from
only five in 1970. But only a handful are allowed to be as open as Miss King. More
often than not the sort of financial pressure that a company can exert becomes
too great.

WCBS-TV in New York, for example, has killed its consumer affairs beat
apparently because two companies have filed libel suits for a total of $26 million. In
one case, CBS, which owns the station, is being sued by a computer training school
because former consumer reporter John Strossel reported that the school’s graduates
have trouble finding jobs. In the other case. an apartment referral agency is suing
because Mr. Stossel said most of the places on the agency’s $35 list of apartments
for rent were identical to those found in newspapers and that most were already
rented.

“Antagonistic” Advertisers

Other stations are equally nervous. In Denver, David Minshall, a reporter for
KOA-TV, charges he was pulled oft the consumer beat because his stories were too
hard-hitting for advertisers (the station, however, says he was removed for *‘jour-
nalistic’” reasons). And in Oklahoma City, Byron Harris resigned as consumer
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reporter for KWTYV because the station agreed to sit on an adverse report on local
auto dealers until after a local trade-association meeting. (The station says it agreed
to do this because the dealers had become *‘antagonistic’’ to the station over earlier
stories.)

Not that WBZ, which is an NBC affiliate and is owned by Westinghouse
Broadcasting, doesn’t approach the knocking of advertisers with some trepidation.
When the station hired Miss King away from her publicigy job at the Massachusetts
Consumer Protection Agency 3% years ago, any script mentioning products by
name first had to be approved by a lawyer and the news director. She has far more
leeway now, but even so the station refuses to name companies that have either
complained to the station or have withdrawn their advertising.

On one occasion a large soft-drink company pulled its ads off WBZ for a month
after Miss King had read a list of **10 terrible foods’* compiled by the Center for
Science and the Public Interest, a Washington, D.C. consumer group. The list
included sugar, Procter & Gamble's Pringles potato chips, Wonder bread, bacon,
Gerber baby food and Coca-Cola.

“No Sacred Cows”’

However, the station supported Miss King. **We tell companies who complain
that there aren’t any sacred cows around here,”’ declares Sy Yanoff, the station’s
general manager.

Not that all of Miss King’s three-minute spots on the 6 p.m. news are that
hard-hitting. On occasion she’ll sit there telling the folks in a rather nasal monotone
how to do such things as read the fine print on **cents-oft™’ food coupons (some say
that with her healthy good-looks she should be back home in Grand Forks, N.D.,
doing the morning farm report).

Some of her reporting is puffy enought to be worthy of Sue Ann Nivens on the
Mary Tyler Moore Show. Recently, for instance, she devoted a full report to
Tetley’s new ‘‘unsinkable’” tea bag and concluded that it brews tea more evenly
than conventional tea bags. Other times she will give shopping tips, such as where
to buy the fattest tunafish sandwich for the money in Boston or how to save a
quarter by making your own Italian salad dressing.

But other times she will produce an imaginative report that will both help
consumers avoid pitfalls and keep companies on their toes. For one report she lined
up 14 different brands of ice cream under the hot TV studio lights and pointed out
that they contained 25% to 50% air and so many additives that several of them
wouldn’t melt. Another time she sliced cucumbers on several razor-sharp dish-
washer spray arms.

Miss King's habit of broadcasting consumer groups” findings (such as the **10
terrible foods’") particularly enrages corporate advertising, marketing and public-
relations people. “*You’re trying to ruin the good name of Burger King,* a lawyer
for the fast-food chain, owned by Pilisbury, once blurted out to her assistant. The
lawyer was angry because Miss King planned to quote from a Consumer Reports
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magazine story that called the **typical meal"* at Burger King nutritionally inferior
to the **typical meal’" at McDonald's. (Despite the lawyer’s wrath, Miss King went
ahead and used the item.)

Another favorite tactic is to try to reproduce the product demonstrations often
seen in TV commercials. She once rounded up six hungry dogs and turned them
loose in front of the camera on plates of dog food. But unlike the dogs on the Alpo
dog food commercial she was trying to recreate, only two of the dogs chose the
Alpo. Two ate a competing brand and two refused to eat anything.

More recently she hauled a camera crew to a local diner to try to reproduce the
Bounty paper-towel strength test. But unlike Rosie, the waitress in the commercial,
Miss King found that none of the brands of paper towels she tested. including
Bounty. would hold a full cup of coffee without tearing. She did find, though, that
Bounty and another would stay together if held in a certain way.

Proctor & Gamble, Bounty’s maker, wasn’t amused. A spokesman says the
company doesn’t expect others to be able to reproduce its demonstrations although
it does *‘in fact have a basis’ for its claims.

Shortly afterwards, Miss King asked Procter & Gamble for help in recreating
its Pampers disposable diapers commercial, which purports to prove that a special
protective liner ‘‘keeps baby drier’" than cloth diapers. But the company declined to
help. Its policy now, it says, is to refrain from giving so many details about
demonstrations ‘‘as to burden the average person."’

On-screen testing of products is necessary because with Miss King’s limited
budget she can’t afford to pay for laboratory testing (for example, she spends only
$50 to $75 a week for products and props). It could be that her methods are better
understood by most consumers than scientific data are. She once tested 10 brands of
maple walnut ice cream for walnut content, based on cartons bought in a su-
permarket. She found the fewest walnuts in the ice cream made by Brigham’s, a
division of Jewel Cos. The company explained that the amount of walnuts in each
box works out to a set average, which was actually more than found in her carton.
Miss King replied, **Consumers don’t care about your average. They care about
their individual box."’

This type of reporting has given Miss King a large audience in the Boston area.
This was quickly discovered by Zayre discount stores last year when she called 10
Zayre stores on the third day of a sale and found they were out of four of the 10 sale
items she was looking for. ‘It was absolutely devastating.’” says Stanley Berkovitz,
a Zayre executive. ‘‘Some people very possibly haven't come back to Zayre to this
day.””

Some companies *‘are absolutely panicky about the kind of power they think |
have,"’ says Miss King. There’s certainly a healthy respect. Once Leroy Raffel,
chairman of the Arby’s fast-food chain flew to Boston from Youngstown, Ohio, to
try to stop her from using a report by a consumer group that Arby’s used *‘additives’’
in its roast beef sandwiches. Miss King listened to Mr. Raffel and did indeed avoid
the word **additives™" in her report. Instead she said that Arby’s used *‘saltwater
and sodium tripolyphosphate’’ to hold sliced chunks of beef together.
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About 25% of her ideas are suggested by viewers, many of whom have come
to view her as an ombudsman for their own personal consumer troubles. She says
she recently helped straighten out a viewer’s quarrel with Bloomingdale's depart-
ment store over damaged furniture. And Gretchen Grezina of Cambridge, Mass.,
says Miss King’s intervention resulted in a refund on a rented U-Haul truck after
three dealers had refused to give her the advertised cut price.

Miss King says her viewers are mostly “‘like the people I grew up with in
North Dakota, the people who watch game shows and soap operas.’’ It was in
Grand Forks that she had her first introduction to consumerism in the local chapter
of the Future Homemakers of America.

Then she traveled East to attend Wheaton College in Norton, Mass., from
which she graduated Phi Beta Kappa in 1966. After college she held a variety of
jobs, including a two-year stint as a publicist for the Massachusetts attorney general
and publicity manager for Harvard University Press.

These days she spends a lot of time in the supermarket looking for ideas for her
report. She certainly isn’t buying for herself since the refrigerator in her one-
bedroom apartment in Cambridge is bare but for orange juice and English muffins.

Most of the time Miss King eats out. When she does eat at home, she says, her
tastes run to fast food and packaged convenience foods. But, she asserts, **I know
what I'm doing when [ buy all that stuff.”

Bibliography

Consumer reporting, whether on television or in the newspapers, sometimes creates problems for
reporters and editors with their superiors, the station managers and publishers. Two examples from the
electronic media can be found in Melinda Nix, **Memoirs of a Consumer Reporter,'* The Washingto-
nian (May 1975), where Ms. Nix tells of her consumer reporting job at WMAL-TV in Washington,
D.C.. and Bob Ruggles, **Blowup at Channel 9: Consumer Coverage Clashes with Ad Dollars.'* The
Quill (May 1974), pp. 29-34, which details a specific incident of alleged advertiser pressure. Arthur
Levine, **Better Than Deep Throat,'* The Washington Monthly (April 1975), pp. 45-51, discusses the
use of **Action Line'* columns in newspapers by culling excellent examples from some of the best
columns across the country. Levine argues that these columns, in addition to meeting specific subscriber
needs and interests, also serve as excellent sources for investigative reporting. Media & Consumer was
published as a journal devoted to the consumer world and to press reporting of that world. See the special
issue "*The Journalist as Consumer Critic'* (September 1973).



Two horses at far cenler of picture (oot visible in pbolo} are stranded by high water

. g

of Carroll Creek, which closed Rosemont avenue at LS. 1S

Louisiana Governor Defends

His Wite, Gift From Korean

Dead Expected To Rise

Former Rep. Gray sind last mght:
*"Nobody's investigating me. No.
hody’s called me. | never had any.
thing to do with selecting an archi.
tect. How can you investigate some-
body tor somcthing he’s never
done? I've never received a nickel
or any kind of favor from anybody
associated with the building industry
or an architectural firm in my 20
years in Congress.™

Former Rep Gray could not be

reached for comment
ashingon Post 1 5

James E. Kuechle, director
of the home, said the number
of bedsore cases is increasing,
and is now about 60 a month,
because “'we don’t have enough
sides.”

Men who dive for sea urchins
spend up to eight hours a day
under water. But the pay is
good: often more than $1,000 a
week, sometimes even more.

Jobless Ranks Thin Out

Slightly In September

I
. ‘!'
) d

0V

Nationwide Heroine Crackdown Includes Arrest of Thifee Here

He defincd pneumonia as an
inflammation of the lungs result-
ing in severe cases of a life-
threatening national immuniza-
tion program.

If Kline’s plan is to die,
the legislature must act

o _tew ¢

s 0030 241309
oupion
s
e
*

The Mow York Times/0ct. 2. 1976 |
La Paz area was hard hit by storm

It contains the rnichest array
of gadgetry cver put in a Rolls,
including color TV, a video cas-
sette player, relnigerator, bar,
ludies. vanity table. gamuing table
complete with money, telephone
(with a driver’s extension) and a
rear seat that reclines to form a
double bed.

The F

Drunk gets
nine months
in violin case

Up the road at Goody's, an
ice cream varlor and short-
order establishment, poor Mr.
Goody, who is actually Ben
Saul, coasidered the $3,000
worth of ice cream commenc-
ing to melt in his freezers and
then went on serving free food
to the evacuees from the beach
until the fool ran out.

Carter Applauds
‘Tone and Spirit’

President Says Hel Veto Grain Bil With Teeth Of Mayors” Body

British pound begins rise

British pound continues its

on European money markets slide on European markets |



Legal Restraints on News

Protection for Sources of News
The Federal Shield Law We Need—
Shield Law for Newsmen: Safeguard or Trap?—

Access to News—
Big-Time Pressures, Small-Town Press—
Free Press/Fair Trial

Court Control of ‘““News’’ after Nebraska

138



The Federal Shield Law We Need

By Fred P. Graham
and Jack C. Landau

[In June, 1971}, the U.S. Supreme Court ruled that the First Amendment does
not grant newsmen a privilege to withhold from grand juries either confidential
information obtained during legitimate newsgathering activities or the source of that
information. In addition to this specific 5 to 4 holding in the Caldwell-Pappas-
Branzburg cases, Justice Byron R. White implied even broader limitations against
the press by repeatedly stating, in one form or another, that reporters have no more
rights than “‘all other citizens®":

We see no reason to hold that these reporters, any more than other citizens, should
be excused from furnishing information that may help the grand jury in arriving at its
initial determinations. . . . Newsmen have no constitutional right of access to the scenes
of crimes or disaster when the general public is excluded, and they may be prohibited
from attending or publishing information about trials if such restrictions are necessary to
assure a defendant a fair trial before an impartial tribunal.

What is important about these statements is that the issue of press access to
public disasters or public trials was extraneous to the Caldwell case; and in fact the
statements appear to be erroneous as a matter of public record.

I. A great many ‘‘other citizens’ have privileges not to testify before grand
juries. There are more than 300,000 attorneys who may, in all federal and state
courts, invoke the attorney-privilege to protect confidential information from clients
which might solve a case of heinous murder or treason; about 300,000 physicians
who may withhold confidential information about crimes under certain conditions in
federal and state courts; and several hundred thousand clergymen who have a
recognized privilege. in one form or another, in federal and state courts to protect
confidential information obtained from penitents. (The priest-penitant issue, how-
ever, is somewhat murky because there has never been a Supreme Court case in
that area.)

2. So far as we know, newsmen may not be prohibited from attending public
trials. In fact, the only Supreme Court cases on the subject state that newsmen must
be admitted and that they may not be held in contempt of court for publishing public
trial events.

3. It has never been decided that a representative of the public—in the person
of the news media—is not guaranteed some access to public disaster areas. It is true
that public officials would have a strong argument against admitting 1 million
persons to a disaster area in New York City. But the current concept is that the
public ‘“*has a right to know™ and that, while the number of visitors may be
restricted, to guarantee a flow of information the public is entitled to be represented
by a reasonable number of journalists.

The point here is that Justice White felt so strongly about the Caldwell case
that he interpreted issues against the news media which were not even litigated and
made statements of constitutional policy which, consciously or unconsciously, ap-
pear to misrepresent existing constitutional law to the detriment of the media. It is
therefore imperative for journalists to realize that, while they must continue activity
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in the courts—meeting every censorship challenge head-on—they must seek a
redress of their grievances at the legislative level—an invitation, no matter how
gracelessly offered, by Justice White in Caldwell:

Congress has freedom to determine whether a statutory newsman's privilege is
necessary and desirable and to fashion standards and rules as narrow or as broad as
deemed necessary to address the evil discerned and equally important to refashion those
rules as experience . . .may dictate,

Congressmen responded by introducing twenty-eight bills granting various
types of newsmen'’s privileges in the last session and twenty-four bills within the
first fortnight of the new session. Hearings were held on some of these bills last fall
by a Subcommittee of the House Judiciary Committee chaired by Rep. Robert W.
Kastenmeier of Wisconsin. Both Rep. Kastenmeier and Sen. Sam Ervin of North
Carolina, who chairs the Constitutional Rights Subcommittee of the Senate Judici-
ary Committee, [continued holding hearings. The discussion goes on].

The Kastenmeier hearings were perhaps more educating for the press than for
Congress. The news media displayed a disturbing lack of unity (with various
organizations supporting different bills); a disheartening public exhibition of in-
tramedia rivalry between a book author representative who accused TV of produc-
ing ‘*warmed-over’’ documentaries, and a broadcasters’ representative who de-
clared, *‘I see the authors didn’t mention Clifford Irving'’ (both comments were
edited out of the formally published committee hearings); and a failure to present
convincing factual evidence of the necessity for new legislation.

In an effort to consolidate the media position, Davis Taylor, publisher of the
Boston Globe and chairman of the American Newspaper Publishers Assn., invited
major media-oriented organizations to participate in an Ad Hoc Drafting Commit-
tee to prepare a bill which could be used as a model. The committee included
representatives of the ANPA, the American Society of Newspaper Editors, the
Newspaper Guild, the National Assn. of Broadcasters, the Society of Professional
Journalists, the American Civil Liberties Union, the Reporters Committee for
Freedom of the Press, the New York Times, Newsweek, ABC, CBS, and NBC.
The ANPA has endorsed the whole bill; many other groups support only various
portions of the bill or have not yet taken a formal position. The operative language
of the bill is:

Section 2: No person shall be required to disclose in any federal or state proceeding
either

1. the source of any published or unpublished information obtained in the gather-
ing, receiving or processing of information for any medium of communication to the
public, or

2. any unpublished information obtained or prepared in gathering. receiving, or
processing of information for any medium of communication to the public.

Because there are so many bills and they vary so widely. the following discus-
sion will only briefly note particular bills—mainly the ANPA absolute privilege bill
introduced in this session and the Joint Media Committee qualified privilege bill,
and the Ervin bill (both of which were introduced in the last session). The Ervin bill
is the most restrictive of those that appear to have some chance of widespread
support.



Legal Restraints on News

Problem One: Which members of the *‘press’ should qualify for a federal
**shield law™" privilege which at least protects the source and content of **confiden-
tial’* information? (Underground newsmen? Freelance news writers? Lecturers?
Researchers? Book authors?)

Pending suggestions: The narrowest commonly used definition is contained in
several state shield laws which grant only protection to ‘‘newspaper, radio, or
television . . . personnel.”” All of the pending Congressional legislation is consid-
erably more expansive, ranging from bills which protect **persons directly engaged
in the gathering of news’’ to the broadest possible definition of *‘any person who
gathers information for dissemination to the public.”” This would appear to include
even dramatists and novelists.

Comment: This threshold question—of who should receive shield law
protection—poses most disturbing moral, political, and legal problems which could
easily fragment the media.

Those who argue for the broadest definition—describing researchers and
would-be authors as members of the press—present a strong historical and constitu-
tional case that the First Amendment was written against a background, not of
multinational communications and great news empires, but of individual letter
writers, Committees of Correspondence, and citizen pamphleteers. Justice White,
in the Caldwell opinion, emphasized the historical validity of a broad definition for
members of the press by noting that the **liberty of the press is the right of the lonely
pamphleteer who uses carbon paper or a mimeograph machine.”’ The Authors
League, in its testimony, stressed that many major political scandals of recent years
have been unearthed by individual authors working alone, rather than by investiga-
tive reporters for major newspapers, magazines, or TV networks. In effect then, a
broad definition—including authors, researchers, and freelances unconnected to
any established news organizations—would, in many ways, make the newsman’s
privilege virtually coordinate with the freedom of the speech protection of the First
Amendment and would mean, in practical terms, that any person interested in
public affairs could probably claim shield law protection.

Those who argue for a narrower definition favor limiting the privilege to
persons connected with recognized news organizations. They argue that the author-
researcher definition is so broad as to create the privilege for virtually any person
interested in public events. Such a broad definition might invite many fraudulent
claims of privilege, perhaps even *‘sham’’ newspapers established by members of
the Mafia (as Justice White hinted); would alienate Congress and the Courts; and
would give opponents of a shield law their most powerful political argument against
creating any privilege at all. Furthermore, they argue that while the legendary
individual author from time to time does engage in muckraking on a grand scale in
the most hallowed traditions of Lincoln Steffens, the great majority of investigative
reporting is conducted by employees of established news organizations. It is they
who are going to jail and it is they who need the coverage more than any other
identifiable group.

Suggested solution: While politics and pragmatism would dictate limiting the
privilege to news organization employees, morality and history dictate that the

141



142

Changing Concepts of the Function and Role

greatest possible number of journalists be covered without attempts to include all
purveyors of information and opinion. Therefore we suggest that the bill grant the
privilege to *‘recognized members of the press’’ and permit the courts to decide who
should and should not qualify. The bill should specifically state that the privilege
covers the underground and minority press (the true heirs of the eighteenth century
pamphleteers), the student press, and at least previously published *‘legitimate’’
freelance nonfiction writers.

Case examples: The Justice Department has claimed recently that Thomas L.
Miller, a writer for the Liberation News Service and other underground publica-
tions, is not a “‘news reporter’” and should not be accorded any of the protections
under the Justice Department Subpoena Guidelines for members of the press. The
District Attorney for Los Angeles County has claimed that William Farr should not
qualify for the newsman’s privilege in California because at the time he was asked
to disclose his confidential sources he was not regularly employed by any news
organization. He obtained the information sought while he was a reporter for the
Los Angeles Herald-Examiner but then left its employ.

Problem Two: Which proceedings should be covered by a shield law (grand
juries, criminal trials, civil trials, legislative investigations, executive agencies)?

Pending suggestions: These range from the narrow coverage in the Ervin bill,
which would grant the privilege only before federal grand juries and criminal trials,
to the broadest coverage, which would protect a news reporter before any executive,
legislative, or judicial body.

Comment: There is general agreement among the press as to which goverment
proceedings should be covered—all of them. If a newsman is protected only from
testifying at a criminal trial, his testimony can still be coerced by a legislative body
or by an executive agency which has the contempt power, such as state crime
investigating commissions. Furthermore, it seems unfair to deny to a criminal
defendant confidential information which might help to acquit him but at the same
time give the information to a state legislative committee which may have no better
purpose than to further some ambitious Congressman’s stepladder toward the
governorship.

Suggested solution: While politics and pragmatism would dictate limiting the
executive, and legislative proceedings.

Case examples: While the current subpoena problem originated with federal
grand juries (Earl Caldwell), and with state grand juries (Paul Pappas and Paul
Branzburg), the infection is spreading. Joseph Weiler of the Memphis Commercial
Appeal and Joseph Pennington of radio station WREC were called before a state
legislative investigating commission. Dean Jensen, Stuart Wilk, and Miss Gene
Cunningham of the Milwaukee Sentine! and Alfred Balk of the Columbia Jour-
nalism Review (in a case involving an article in the Sarurday Evening Post) were
asked to disclose confidential sources during civil hearings before federal district
courts. William Farr resisted a [Superior Court] judge’s personal investigation into
violations of his Manson trial publicity order. Three St. Louis area reporters appeared
before a State Ethics Committee which appears to be some kind of executive com-
mittee authorized by the state legislature to investigate state judges. Brit Hume of the
Jack Anderson column and Denny Walsh of Life resisted libel case subpoenas. [In
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late 1976, four reporters and editors of the Fresno (Calif.) Bee spent 14 days in jail
for defending their source of information.]

Problem Three: What types of information should be protected?

a. Confidential sources of published information (e.g.. Earl Caldwell was
asked to disclose the confidential source of material published in the New York
Times. William Farr was asked the confidential source of a Manson trial confession
published in the Los Angeles Herald-Examiner)?
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In a complicated case,
CBS News correspondent
Dan Schorr was forced to
leave his job after he
leaked a congressional
report on the CIA to the
Village Voice and was
threatened with contempt
by Congress when he
refused to reveal his
source. CBS, Schorr and
Congress emerged tar-
nished after months of
bitter arguments about
the ethics used by all par-
ties.
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b. Confidential sources of unpublished information (e.g.. TV news reporter
Paul Pappas was asked what occurred inside Black Panther headquarters; CBS
News was asked the identity of the person in New York who supplied a Black
Panther contact in Algiers in connection with a 60 Minutes story on Eldridge
Cleaver)?

¢. Unpublished nonconfidential information (e.g., Peter Bridge was asked
further details of his nonconfidential interview with a Newark Housing Commis-
sion member; CBS News was asked to supply outtakes of nonconfidential inter-
views in The Selling of the Pentagon; the St. Louis Post-Dispatch was asked for
unpublished photos of a public antiwar demonstration)?

d. Published nonconfidential information (e.g., Radio station WBAI in New
York City was asked for tapes of published interviews with unnamed prisoners
involved in the Tombs riot; WDEF-TV in Chattanooga was asked for the tapes of a
published interview with an unnamed grand juror)?

Pending suggestions: The narrowest commonly accepted protection is con-
tained in several state shield laws which protect only the **source’” of **published”’
information, giving no protection, of course, to the confidential source of
background information never published and no protection to the unpublished con-
fidential information itself. All the pending Congressional bills protect both the
source and the content of **confidential’” information whether or not the informa-
tion is published. Interestingly, all the Congressional bills also protect the source
and content of **nonconfidential information,”” which could even protect TV out-
takes or a reporter's notes of a Presidential speech ('‘nonconfidential
information"").

**Official Secrets’’ Legislation

Congress has introduced during the past two sessions bills which would reform
the Federul Criminal Code—called S.1. Opposition to the latest bill has come from
various media groups. particularly over several provisions that would make it a crime
to publish certain information or to gather it in certain ways. While this particular law
may not pass during the current legislative session, it most likely will be a subject of
congressional inquiry in the future. The bill. as outlined at the time of our publication,
has two broad categories under which reporters might commit illegal acts. One deals
with national security: the other with the theft or receiving of government property
that has been stolen. Students should follow closely the progress of the debates on
this or on similar bills which might be introduced in future sessions.

While the broadcasters generally support the printed media’s desire to protect
confidential”® sources and information, the real TV interest in the shield law
debates will center on the nonconfidential information problem, from both a practi-
cal and philosophical point of view. The classic cases cited by the TV news
executives concern the difficulties of television cameramen covering riots, dissident
political demonstrations, and student disorders—'"nonconfidential’* events whose
film records could be used by the FBI or local law enforcement to identify partici-
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pants for criminal prosecution. TV executives and, to a lesser extent, news camera-
men recite incidents of stonings by demonstrators, breaking of cameras, and destruc-
tion of equipment because demonstrators believed that journalists were collecting
evidence for the police. The TV news executives argue that their news operations
are not an '‘investigative arm of the Government'” and that their cameramen must
be able to represent to hostile demonstrators and to the general public that the only
film the FBI will see is the film that is actually shown on the tube. But this raises a
logical dilemma: Is a film outtake of a public demonstration to be given the same
protection from subpoena as a ‘‘confidential”’ source in the Watergate bugging
scandal?

Television also has a practical financial objection to permitting its film to be
subpoenaed. It is expensive and time-consuming to run through reel after reel of
film, an objection similar to that of newspapers whose morgues have been
subpoenaed.
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Suggested solutions: 1t is our suggestion that the shield law privilege might be
bifurcated like the attorney-client privilege: There could be an **absolute’’ privilege
to refuse to disclose the source or content of confidential information; there could be
a '*qualified’” privilege to refuse to disclose nonconfidential information—such as
outtakes of a public demonstrations. The outtakes would be available only if the
Government demonstrates an *‘overriding and compelling need.””

This two-level absolute-qualified privilege would be similar to the privileges
available to attorneys. Attorneys may refuse to disclose the content of confidential
communications from their clients and in some cases even the identity of their
clients. However, attorneys have only a limited privilege to refuse to turn over
nonconfidential **work product’” evidence—such as an interview with a witness to a
crime who is now unavailable. There are three advantages to offering to a news re-
porter or cameraman the absolute-qualified privileges held by attorneys.

First: The press is not asking Congress to create a novel or unique concept by
establishing a specially privileged class of citizens. In facts the press is merely
saying that confidentiality is as important for the performance of newsgathering as it
is for the performance of legal representation; and to deny the press a privilege
which Congress has granted to an attorney would be saying that the right of the
public, via the press to learn about the Bobby Baker or Watergate scandals is to be
accorded less protection than the right of a member of the public. via his lawyer, to
be represented in a land transaction or a patent case.

Second: The attorney-client relationship is so well established that a whole
new body of law would not have to be developed for the multitude of unanswered
questions which naturally arise with establishment of a new and untested right.
(How is the privilege asserted? Who has the burden of proving it is properly
invoked? etc.)

Third: As of July, there will be in effect new federal rules of evidence which
grant new federal confidentiality privileges to the attorney for his client, to the
policeman for his informer, to the priest for his penitent, and to the psychiatrist for
his patient. With regard to timing, it might be advisable for the press to obtain its
privileges in connection with the new federal rules.

Problem Four: Should there by any specific exceptions to the privilege to
refuse to reveal confidential and nonconfidential information or sources? (Libel
suits? Eyewitness to a murder? Information about a conspiracy to commit treason?)

Pending suggestions: The Congressional bills vary. The Joint Media Commit-
tee qualified privilege bill would permit confidential and nonconfidential informa-
tion to be obtained if *“there is a compelling and overriding national interest.’” The
Ervin bill would not protect information which **tend(s] to prove or disprove the
commission of a crime.’” The CBS bill would permit the confidential information to
be disclosed *'to avoid a substantial injustice.”” The Pearson bill would force
disclosure of confidential information to prevent a *“threat to human life.”’ The
ANPA absolute privilege bill permits no exceptions.

Comment: Most of the bills would not have protected Earl Caldwell because
the grand jury in the Caldwell case was allegedly investigating a threat by Eldridge
Cleaver to assassinate the President. Once the Congress suggests that newsmen
may protect confidential information except for national security or libel or felonies
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or to prevent injustices, the media will end up with a bill which is full of procedural
loopholes, moral dichotomies. and legal inconsistencies.

Furthermore, judges have proved ingenious in discovering ambiguities in stat-
utes in order to force reporters to testify in situations that would boggle the nonlegal
mind. Paul Branzburg was ordered to name his source of a drug abuse story despite
a state law protecting reporters’ sources! The Kentucky courts ruled that he saw the
sources making hashish and thus they became **criminals’” and not news sources. A
California law protects reporters’ sources. but a Los Angeles judge waited until
William Farr temporarily became an ex-newsman and then ordered him to talk: the
California legislature promptly passed a new law protecting former newsmen. The
moral is that shicld laws should be as broad and tight as words will permit, or judges
will find ways to evade the intent of the statutes.

Critics of the unqualified privilege often fall back on a stable of horribles
(**what if a kidnaper had your child and a reporter knew where’’?) to argue for leeway
to compel testimony in extreme situations. But some states have had unqualified laws
for years and no such incident has ever occurred. Either a reporter believes that it is
his duty to talk or he feels so strongly against disclosing the information that no
judge or turnkey could break his silence.

Of all the qualified bills, the Joint Media Committee bill is closest to the
absolutist approach. Its exception for the **national interest’’ would place a heavy
burden on the Government or a private litigant—a burden that would appear to be
satisfied in those rare situations similar to the Pentagon Papers litigation.

The conceptual difficuities of attempting to cover all confidential and noncon-
fidential information under the same broad legal standards have persuaded us that
the privilege perhaps could be tailored to the major problems of confidential and
nonconfidential information rather than attempting to make a series of subjective
evaluations for certain types of crimes or proceedings. Libel presents an unusual
situation; in other testamentary confidentiality situations such as the attorney-client
privilege, if the client refuses to waive the privilege then he is subject to an
automatic default judgment as the penalty for invoking the right.

Suggested solutions: Attorneys, clergymen, and psychiatrists cannot be forced
to violate the confidences of their clients, penitents, and patients, even upon a
showing of an investigation into espionage or murder. In fact, how many attorneys
know that their own clients or other persons are guilty of heinous crimes but are
protected by the attorney-client privilege? It seems grotesque to accuse a news
person of being an unpatriotic citizen because he has a privilege to refuse to disclose
confidential information of a serious crime, when attorneys (50 percent of the
Congress are lawyers), physicians, and clergymen are considered upstanding citi-
zens if they invoke their privileges to refuse to divulge the same criminal informa-
tion to a grand jury or a trial. Therefore it is suggested that any exemptions for
confidential information be drawn as narrowly as possible and that there be a heavy
burden of proof for forced disclosure of nonconfidential information.

Problem Five: Should the shield bill apply only to newsmen involved in
federal legislative, executive, and judicial proceedings? Or should the bill cover
newsmen involved in attempts by state government agencies to obtain confidential
sources and information?
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Pending solutions: All of the Congressional bills apply to federal proceed-
ings. The ANPA bill would cover both federal and state proceedings.

Comment: No single issue divided the ANPA Ad Hoc Drafting Committee
more than the question of federal-state coverage. While lawyers all agree that
Congress can cover federal proceedings there is serious disagreement—both on
constitutional and political grounds—as to whether the press should aggressively
push for state protection in the federal bill.

If statistics were the only issue, then the media would all agree that Congress
should cover state proceedings because the subpoena problem is much more serious
now in the states and counties than in federal jurisdictions. Ever since Atty. Gen.
John N. Mitchell promulgated his Justice Department Subpoena Guidelines in July,
1970, the Justice Department, which had issued a large number of subpoenas to the
press in the prior eighteen months, has issued only thirteen subpoenas. The cele-
brated cases today are mostly state cases: William Farr. Peter Bridge, Harry
Thornton, David Lightman, James Mitchell, Joseph Weiler, Joseph Pennington.

Furthermore, there are only eighteen state shield laws in effect and they offer
varying degrees of coverage. A federal-state law would fill the void in the remain-
ing thirty-two states, thus eliminating the necessity of new legislation in these states
and of corrective legislation in most of the existing states whose laws offer less
protection than the ANPA bill. A subcommittee of the Conference of Commission-
ers on Uniform State Law is now working on a model reporters’ privilege law. But
even if the commissioners eventually approve a model statute, it might be years
before any substantial number of state legislatures adopt it.

Then there is the potential legal impact of the Farr decision in the California
courts. They held that the state legislature has no power under the state constitution
to pass a shield law which invades the inherent constitutional power of the state
courts to protect their own integrity by forcing news reporters to disclose confiden-
tial information. What this means potentially is that California and perhaps other
states must pass a state constitutional amendment—rather than a shield law—to give
complete protection to news reporters involved in many types of contempt
proceedings.

There are, however, serious constitutional and political problems with a
federal-state shield law. Constitutionally, the ANPA bill attempts to give Congress
two different methods to intervene in state court and legislative proceedings. First:
It notes that news is in commerce and therefore the ANPA bill uses Congress's
power to control *‘interstate commerce.”’ Second: It notes that, under the Four-
teenth Amendment. Congress has the power to pass legislation protecting rights
guaranteed in the First Amendment. While Congress has used its power to protect
federally guaranteed rights by passing the Civil Rights Acts of 1965 and 1968,
Congress has never attempted to pass legislation implementing the Bill of Rights.

Suggested solution: The federal government is only one of fifty-one jurisdic-
tions. In fact, when one remembers that the Farr-Bridge-Thornton cases were
processed in the county courts, there are the federal government; fifty states; and
some 3,000 county court jurisdictions. Under the Justice Department guidelines,
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there is a lessening danger from the federal government. Therefore, we consider it
absolutely essential that, despite the political difficulties of this position, the shield
law protect every news reporter in the nation—not just those who, by happenstance,
are involved in federal proceedings.

Assuming that the media can agree on which bill they want, can the press
persuade Congress to pass the legislation? Three years ago. the newspaper pub-
lishers succeeded in obtaining passage of the Newspaper Preservation Act with its
exemption from the antitrust laws, over the public opposition of the then antitrust
chief, Richard McLaren. Two years ago, the broadcasters, within forty-eight
hours, were able to muster enough support to protect CBS president Frank Stanton
from being held in contempt of Congress, over the objections of Rep. Harley
Staggers, who was attempting to obtain nonconfidential outtakes of The Selling of
the Pentagon. The conclusion is quite simple: What the media owners want from
Congress. the media owners get from Congress. The only question that remains is
whether the First Amendment is of as much concern to the media owners as was
exemption from the antitrust laws.
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Shield Law For Newsmen:
Safeguard Or A Trap?

By John S. Knight

Can a reporter be compelled by government to reveal the identity of confiden-
tial sources of information or the content of unpublished information?

Most newspaper editors and the television networks say ‘‘No,’” since Article [
of the Bill of Rights specifically states: ‘*Congress shall make no law . . .abridging
the freedom . . .of speech, or of the press.”’

Yet the Supreme Court decided last June by a 5-4 vote in the Caldwell case
that the sources of a reporter’s information are not and cannot be held confidential.

The Caldwell decision has given rise to any number of state and local judicial
actions which have held reporters in contempt of court for refusing to disclose
confidential information to grand juries. Several newsmen have been jailed, and the
subpoena process is currently being applied against the Washington Post in the
Watergate case.

Members of the Fourth Estate, well aware of the Nixon administration’s
hostility toward the press, are pressing Congress to enact a shield law which will
protect the reporter's position of confidentiality. Some 18 state legislatures have
alrcady passed laws which provide some form of protection. Similar bills have been
before the Congress since 1929, but as Sen. Sam J. Ervin Jr. says, ‘‘To write
legisation balancing the two great public interests of a free press and the seeking of
justice is no easy task.’

Sen. Ervin, an authority on constitutional law who has been attempting to draft
legislation to protect the free flow of information, finds it a bothersome assignment
indeed.

On the one hand, Ervin declaims, '“there is society's interest in being in-
formed—in learning of crime, corruption or mismanagement. On the other, we have
the pursuit of truth in the courtroom. It is the duty of every man to give testimony.
The Sixth Amendment specifically gives a criminal defendant the right to confront
the witness against him, and to have compulsory process for obtaining witnesses
in his favor.”’

Yet we find in a separate concurring opinion by Supreme Court Justice Lewis
Powell a statement that the court may not in the future turn deaf ears upon newsmen
if the government can be shown to have harassed the newsmen, or has otherwise not
acted in good faith in the conduct of its investigation or inquiry.

But Justice Byron R. White, writing for the majority, stated: *‘Until now, the
only testimonial privilege for unofficial witnesses that is rooted in the federal
Constitution is the Fifth Amendment privilege against compelled self-incrimina:
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tion. We are asked to create another by interpreting the First Amendment to grant
newsmen a testimonial privilege that other citizens do not enjoy. This we decline
to do.”’

The net effect of the court’s decision in the Caldwell case was to leave it to the
Congress to determine the desirability and the necessity for statutory protection for
newsmen. And that is where we are now.

For one, I confess to some ambivalence on this question. Can Sen. Ervin draft
a law which, as he says, *‘will accommodate both the interest of society in law
enforcement, and the interest of society in preserving a free flow of information to
the public?”’

Or, will the enactment of any law—qualified or unqualified— invite Congress
to tamper with the law as it serves its pleasure in the future? Vermont Royster of the
Wall Street Journal sees ‘‘booby-traps’ in this procedure, since ‘‘for what one
Congress can give, another can take away, and once it is conceded that Congress
can legislate about the press, no man can know where it might end.™

The mood of the press is quite understandable. For here we have the Nixon
administration’s palace guard—a grim and humorless lot—in a posture of open
hostility to the press and attempting to hinder the free flow in information with
every device available to them.

We also have the courts, ‘‘traditionally unhappy’’ as Sen. Ervin says, ‘‘about
evidentiary privileges which limit judicial access to information, and by and large
refusing to recognize a common-law right of reporters not to identify sources or to
disclose confidential information."’

So the key question remains: Will the press and the public interest best be
served by a congressional shield law holding confidentiality to be inviolate—a law
which as Royster points out could be changed and diluted by a future Congress?

Or had we better stick with the First Amendment, under which a free press has
survived for nearly 200 years without any law to make newsmen a class apart? Why
not stand with the courageous history of the press, and continue to wage battle
against all attempts at censorship by the courts and intimidation by a hostile
administration?

Sen. Ervin now thinks he has devised a third-draft bill which *‘strikes a
reasonable balance between necessary, if at times, competing objectives.”” Yet
what Congress gives, Congress can take away. Neither the senator nor the propon-
ents of any protective law for journalists address themselves to this crucial point.

The more I study this question, the more I am persuaded that, since the First
Amendment has nurtured the freest press of any nation, reporters, editors and
publishers should not petition Congress but rather continue to contest all erosions of
press or public freedom and be prepared to defend their convictions at any cost.

Our precious freedoms of speech and publication are guaranteed by the Bill of
Rights which has served us well throughout our history. Freedom is not something
that can be assured by transitory legislation, worthy as the intent may be.

When Congress is involved, there lies the risk—as Royster has said—that it
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might start legislating about the freedom of the press even in the guise of protecting
it. This could be a dangerous precedent.

I readily concede that what | have written above represents a modification of
what I had previously believed, and that it is open to challenge from my journalistic
colleagues who hold a contrary view.

Before the press potentates pursue too enthusiastically the case for a shield
law, they would be well advised to ask themselves whether the remedy they propose
will ultimately sustain or destroy press freedom.

Big-Time Pressures, Small-Town Press
By Robert Boyie

Pottstown, Pa.—The bee stings in Washington and the pain is felt in
Pottstown, too. The Government clamps Les Whitten, Jack Anderson’s aide, in jail
for eight hours, and the clanking jail door is heard round the world. Pottstown
Council holds a secret meeting, and when it’s uncovered, the news about it is
confined to Pottstown. Censorship, government controls and secrecy aren’t limited
to people like Anderson. The small-town newsman is also feeling the sting.

Certainly, officials in Washington aren’t telling officials in Pottstown not to
cooperate with the press. But when the Government hides things from the national
press, and when Government officials make snide remarks against the press, small-
town politicians feel that they, too, should follow the leader and they institute
roadblocks to limit freedom.

The label a politician or an official wears doesn’t matter. Pottstown is a swing
community in a solid Republican county. But both Democrats and Republicans
alike have started attacking the press.

Small-town police departments suddenly are setting themselves up as censors.
They become *‘unavailable’” when the press calls them. Justices of the peace are
starting to determine what cases to give to the press and what cases to hold back.

One Pottstown justice of the peace tried to stop a Mercury reporter from using
a pencil and notebook at a hearing because they were ‘‘recording devices.’” Use of a
recording device is banned in justices of the peace courts. It took a ruling from the
county solicitor before the reporter could use his pencil and notebook again.

School boards have been using the *‘executive sessions’’ ploy more and more.
The public and press are barred from executive sessions. Board members decide at
these sessions what course of action to follow, and then simply approve the action at
a regular meeting.
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The simple news story, too, is getting more difficult to come by. Recently
there was a small fire in the Army officers’ club of Valley Forge General Hospital.
Damage amounted to $750. The Mercury tried to get an item on the fire and the
story would have amounted to a paragraph or two.

But the Army refused to give any information until the ‘‘news release cleared
the channels.”’

In Pottstown, a community of 28,000 some 35 miles from Philadelphia, the
council meetings always have been open and above board. But late last year,
council held a secret meeeting. It wasn’t advertised, the press wasn’t alerted, and
those who attended were told to keep it secret. The action taken at the meeting
affected the entire community.

The council voted, in secret, to get rid of the police chief, Dick Tracy. As God
is my judge, that’s his name. A group from council, including the Mayor, was
selected to secretly tell the chief to look elsewhere for a job. He was told it would be
in his best interest to keep the decision secret.

**Keep your mouth shut and we’ll make it seem as if it is your choice to
leave,”” he was told. **Open it and it’ll make it rougher for you to get another job.™’

He kept his mouth shut.

But one of the participants of the secret meeting discussed it at a local bar. He
was overheard and the newspaper, The Mercury, was tipped.

Chief Tracy was confronted with the story and confirmed that he was told to
leave. He eventually did. He wasn’t a bad cop. With a name like that he couldn’t
be. But he was ousted because he refused to play small-town politics. He refused to
fix parking tickets, he refused to let old-time politicians run the department and he
was strict. He got the axe because he wouldn’t play ball.

The Mercury headlined the story of the secret meeting. And the community
was disturbed for several weeks. Later The Mercury investigated and revealed
conflict-of-interest possibilities on some council proposals.

In nearby Collegeville, a community of 5,000, the newspaper there, The
Independent, was creating a stir in a nine-part exposé on the Pennsylvania state
prison at Graterford. The Independent doesn’t make much of a splash statewide but
ripples from it reached the state capital at Harrisburg. The word went out that no
one from the state prison was to talk to The Independent publisher, John Stewart.
Because he uncovered and published some sordid facts about Graterford he was put
on the ‘‘'no comment™’ list.

If you multiply the troubles The Mercury and The Independent are having in
their small areas by the number of smaller papers across the country then you must
recognize the press is being hamstrung nationally and on all levels.

Remarks by the Vice-President and the President may be targeted at papers
such as The Washington Star.

But they are also hurting the smaller papers. By design or not, those officials in
Washington who are anti- Anderson, anti-The Times, anti-The Post, are also anti-
The Mercury and The Independent. They’re antipress. Antifreedom.
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Court Control of “News” After Nebraska
By Ted Curtis Smythe

The long-simmering controversy between proponents of the First and Sixth
Amendments to the Constitution came to a boil during 1975 when judges in Lincoln
County, Nebraska imposed restrictive orders (**gag’" orders in newspaper parlance)
on what the press could report about a brutal murder that had occurred in the
community of Sutherland. The unanimous 9-0 Supreme Court decision affirming
press rights created press freedom history.

While the issues decided by the Court are of primary interest and importance to
us, it is necessary first to provide a little background to the case.

Six members of the Henry Kellie family were murdered in their home on the
night of Oct. 18, 1975. Police issued a description of the suspect, 29-year-old
Erwin Charles Simants, a neighbor of the Kellies. Simants was arrested and ar-
raigned the next morning.

County Judge Ronald Ruft held a preliminary hearing to determine whether
there was cause to hold Simants for trial (this hearing performs the same function as
a grand jury in some states). At that hearing he restricted the press from reporting
testimony given in the hearing and required that the Nebraska bar-press voluntary
guidelines be mandatory.

Lawyers for Nebraska news media appealed to Judge Hugh Stuart of the
district court to set aside the restaining order. Although Judge Stuart had earlier
counseled Judge Ruff not to impose such an order, he now terminated Judge Ruff’s
order and imposed his own. His order was more selective than was Judge Ruff’s
order but it still restricted the press from reporting Simant’s confession, the results
of the pathologist’s report (which had revealed the sexual basis for the assault as
well as necrophilia), the identity of the victims who had been sexually assaulted,
and the description of those crimes. He also required that the voluntary bar-press
guidelines be mandatory. He then prohibited the Nebraska press from reporting the
details of the ''gag’" order itself.

This order was appealed to the Nebraska Supreme Court. Because the Court
delayed in acting on the appeal, the appelilants sought help from Justice Harry
Blackmun of the U.S. Supreme Court. Under a provision which permits a single
Supreme Court Justice to intervene when he feels legal remedies have been
exhausted at the local level and that an emergency exists (Justice Blackmun argued,
**delay itself is a final decision’’ in these cases) he set aside certain provisions of the
order, although *"he declined "at least on application for a stay and at this distance,
[to] impose a prohibition upon the Nebraska courts from placing any restrictions at
all upon what the media may report prior to trial.””

The Nebraska Supreme Court finally issued its per curiam opinion [that is, it
reflects the opinion of the whole court and is not identified with one justice] on Dec.
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2, 1975. It modified the District Court’s order in an effort to balance the defen-
dant’s right to a fair trial against the Nebraska media’s *“interest in reporting pretrial
events.”” The order **prohibited reporting of only three matters: (a) the existence
and nature of any confessions or admissions made by the defendant to law enforce-
ment officers, (b) any confessions or admissions made to any third parties, except
members of the press, and (¢) other facts “strongly implicative’ of the accused.™

The U.S. Supreme Court granted certiorari (a review of the case) in order to
address the important issues raised in the District Court’s order and the modification
of it by the Nebraska Supreme Court. By the time the U.S. Supreme Court acted to
decide the issue, Simants was convicted of murder and sentenced to death. His
appeal was pending when the U.S. Supreme Court issued its decision.

The Court endorsed the rights of the press to report pretrial matters without
restriction by the judiciary. Chief Justice Warren Burger, writing the opinion, was
joined by four other justices, two of whom wrote concurring opinions. Justice
William Brennan wrote a separate concurring opinion in which he was joined by
two other justices, Justice Paul Stevens also wrote a brief concurring opinion.

In his opinion, Chief Justice Burger reviewed the historical conflict between
the First and Sixth Amendments and recounted numerous Court decisions that had
dealt specifically with the issue. He reaffirmed previous Court solutions to the
problem—solutions that do not require prior restraint of the press.

He concluded that not only were there other avenues open to the trial judge
but, given the circumstances, *‘it is far from clear that [even] prior restraint on
publication would have protected Simants' rights."”

What were those other **avenues’”? One would be to change the site of the trial
(change of venue) to someplace *‘less exposed to the intense publicity’” in the
county. (One reason the judge had not done so is that Nebraska law permits a
change only to adjacent counties and those counties had been exposed to the same
pretrial publicity. The Supreme Court held that Nebraska law had to give way in
this case—that fair trial was Constitutionally more important.)

Other avenues suggested by Justice Burger would be to postpone *‘the trial to
allow public attention to subside;”’ to use “'searching questions of prospective
jurors.”” and to use *‘emphatic and clear instructions on the sworn duty of each juror
to decide the issues only on evidence presented in open court.”” The Chief Justice
even suggested sequestering the jury after it was chosen as a partial remedy because
insulating the jurors “*enhances the likelihood of dissipating the impact of pretrial
publicity and of emphasizing the elements of the jurors' oaths.™

The suggestion was made in passing that the “"trial courts in appropriate cases
[could] limit what the contending lawyers, the police and witnesses may say to
anyone.’” While the Chief Justice did not deal with this issue, Justice Brennan in his
concurring opinion suggested that this was a viable alternative to prior restraint of
the press. He wrote: ** As officers of the Court, court personnel and attorneys have a
fiduciary responsibility not to engage in public debate that will redound to the
detriment of the accused or that will obstruct the fair administration of justice. It is
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very doubtful that the court would not have the power to control release of informa-

Does this mean that Chief Justice Burger and the entire Court support the
press-promoted concept that prior restraint can never be imposed in Free Press/Fair
Trial cases?

No.

Several times in his opinion, the Chief Justice argued against a blanket state-
ment on prior restraint. He wrote that since the **authors of the Bill of Rights did
not undertake to assign priorities as between First Amendment and Sixth Amend-
ment rights . . .it is not for us to rewrite the Constitution by undertaking what they
declined.™”

He concluded by reatfirming **that the guarantees of freedom of expression are
not an absolute prohibition {to prior restraint] under all circumstances, but the
barriers to prior restraint remain high and the presumption against its use continues
intact.”’

The concurring opinions issued by other justices of the Court tended to go
further, suggesting there may not be any situation in respect to Free Press/Fair Trial
conflicts where prior restraint would be acceptable. Justice Brennan staked out such
a position: ** . . .the press may be arrogant, tyrannical, abusive, and sensationalist.
just as it may be incisive, probing, and informative. But at least in the context of
prior restraints on publication. the decision of what, when and how to publish is for
editors, not judges.”" Justices Potter Stewart and Thurgood Marshall concurred
with him. Justices Byron White and Paul Stevens also indicated they were leaning in
that direction.

The use of “*gag"" rules would now appear to be unconstitutional under all but
extraordinary circumstances. and even then only after the trial judge had used other
means of relief before restraining publication.

Since the press now has greater freedom than ever before in reporting criminal
trials, another problem is raised—what is the proper ethical response of the news
media?

Chief Justice Burger hinted at this problem when he wrote that **it is not asking
too much to suggest that those who exercise First Amendment rights in newspapers
or broadcasting enterprises direct some effort to protect the rights of an accused to a
fair trial by unbiased jurors.”* Many editors and reporters have made such efforts by
seeking to accommodate **on a voluntary basis, the correlative constitutional rights
of free speech and free press with the right of an accused to a fair trial.”* The
Nebraska Bar-Press Guidelines from which this quotation is taken was the result of
such an accommodation.

Further voluntary efforts between bar and press should be accelerated in an
attempt to accommodate both of these fundamental rights in American society.



Revolution in the Mass Part
Media

Whether changes in the mass media are a reflection of social change or of
technological change is an oft-debated subject in academic circles. Certainly we can
choose a middle position and suggest that some changes are the result of new social
mores and/or values while others appear to be the result of new technology. The
decline in movie theater attendance and in the number of films produced during the
Sixties, for example, is best explained as a result of the widespread dissemination of
television, which was a relatively new technology. On the other hand, many
changes in the content or themes of the movies during the same period are perhaps
reflections of our changing social mores which permitted—indeed encouraged—the
new content. A case can also be made for the interaction of technological and social
change. Our selections in this section of the book tend to reflect one or the other of
these views, usually without trying to establish a cause and effect relationship.

It is easily demonstrated that the established or commercial mass media are
adapting to the new technology in many ways, just as they are adapting to social
pressures from minority groups as well as from women. Change has taken place;
improvement has been made, and those who historically have been excluded from
the media have been heard. There still are obvious needs for further improvement
but on balance what has occurred has been encouraging.

The auxiliaries to the mass media—advertising and public relations—also have
been influenced by changes in society. Our selections describe just a few of the
areas where further change is needed and/or can be expected. Two of the issues
grow out of our increasing concern about truthfulness (or the lack of it) in advertis-
ing and from the need expressed in the public relations industry to improve its
practices and, as a result, its image.

Finally, in this section we confront the problem of American mass media and
their affect on international and national communication. Great resistance to
American media and programming has arisen in some areas of the world in recent
years. Canada is only one example of a country trying to protect its own communi-
cations industry by restricting the movement of American mass media in that
country through tax laws and other regulations. If mass communication is important
to a nation’s well being, we should expect more reaction on the part of other nations
in the years ahead.

Students who wish to explore these and other issues more fully should use the
bibliographies which accompany each article. No collection of readings can include
all issues or even all important articles; research in the bibliographies is absolutely
necessary for a comprehensive view of the issues that confront the mass media and
society in America during a period of rapid technological, social and international
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