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There is what [ call the American idea. . . .1 will call it the idea of

freedom.
—Theodore Parker

Because the touchstone of indecency determinations—contemporary
standards—is subjective, the distinctions that arise from that standard

are arbitrary and seem more arbitrary the more they are explained.
—John Crigler
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FOREWORD

This book examines a most important and complicated topic. One of the
central questions it probes is whether or not the government should continue
to expect broadcasters to operate in a manner that upholds community stan-
dards pertaining to moral conduct and behavior. My answer is an unequivo-
cal yes because broadcasting is different than other media. I go back many
years to what my law school friend Justice John Stevens wrote in a Supreme
Court First Amendment opinion about why radio is different. When you are
in a car with a child there is no way you can edit or censor what is coming
out of the speaker. It comes at you without warning, so as long as we are
concerned as a society about protecting and helping our young people, I don’t
think there will be an end to the limits pertaining to what can be said over
the air. The Supreme Court has made it clear that with respect to the First
Amendment broadcasting is a special case because it uses the public airwaves.
Not everyone who wants to be a broadcaster can be one. It is a privilege to
get a broadcast license, which under our law requires holders to serve the
public and not the private interest. There will always be arguments about the
First Amendment. They are healthy arguments, and they should continue,
but I don’t think that the First Amendment as applied to broadcasting is the
same as it is when applied to other media, such as print. Debating significant
issues is a good thing. It is what has made this country strong. Of course, to
argue any point effectively, you must be well informed. Hilliard and Keith
offer enough information on the subject of indecency and obscenity in radio
to give the reader a solid appreciation and understanding of this ongoing and
controversial issue.

Newton N. Minow

Northwestern University,

Annenberg Professor of Communication, Law and Policy;
former Chair, Federal Communications Commission



PREFAGE

Freedom of speech is what differentiates democracies from most other forms
of government. When a government—federal, state or local—imposes
restrictions on what its citizens may say out of its belief that “big brother”
knows best, then civil liberties are threatened.

When it is done for political purposes—sometimes under the guise of
national emergencies as during America’s era of McCarthyism when the
public was brainwashed to believe that anyone who disagreed with McCarthy
was a threat to the country’s well-being—the democracy teeters on the edge
of fascism.

In most countries criticism of the nation’s leaders is tantamount to treason,
based on the “if you don’t support us, you're against us” dictum. With rare
exceptions America’s leaders have resisted this means of gaining or consoli-
dating power. Most have agreed, albeit sometimes reluctantly, with Republi-
can president Theodore Roosevelt that “to announce there must be no
criticism of the president, or that we are to stand by the president right or
wrong, is not only unpatriotic and servile, but is morally treasonable to the
American public.”

Is there not, then, any speech that is impermissible in a democracy? Over
the years government control of political speech has fluctuated with the
political attitudes of the country as a whole, most often resulting in post-
facto mea culpas that are ignored and repeated from time to time. What most
Americans have with some consistency generally agreed upon, however,
since the European settlement of this part of the North American continent,
is the unacceptability of speech that is obscene, profane, blasphemous or
indecent. As historically presented in Chapter 1 of this book, the United
States has long been a country that has reflected the legacy of the Puritanism
and Victorianism brought by the earliest immigrants.



The problem is that changes in time and social attitudes, the pluralistic
nature of the citizenry and the geographic breadth of the commonwealth
preclude a common definition of what is indecent and even of what is
profane or obscene. What may appear to be “dirty discourse” to some may
be considered to be laudable satire to others.

Where at one time perceived dirty discourse was dealt with at the local
level on which it was disseminated, the advent of the mass electronic media
now makes such communication a national matter—and with the develop-
ment of the Internet, an international concern.

We try in this book to present not only information on what constitutes
alleged dirty discourse and the development and current status of statute,
case and administrative law dealing with it, but also the beliefs, attitudes and
actions of those who present such material, those who condemn such mate-
rial and those who defend it. Needless to say, our principal concentration is
on the means of greatest distribution—radio with the phenomenal growth
of “shock jocks” and rap music lyrics at the end of the twentieth century and
the beginning of the twenty-first. We give more moderate attention to tele-
vision and the Internet.

Even as authors we are sometimes not sure what we would label obscene
or profane or indecent. The language of sex and dirty words, as disturbing
as it sometimes is to us, is not as disturbing as the language we discuss in our
book Waves of Rancor: Tuning in the Radical Right, in which the language of
hate groups advocating hatred and violence against designated minority and
other groups appears to us to be the extreme of dirty discourse.

But, as you read this book, judge for yourself. Should Mae West have been
penalized in the 1930s for sexual innuendo, without uttering a profane word,
to a greater degree than Howard Stern has been for overt sexual descriptions
and profane language in the past decade?

Many, if not most, Americans think that concern with indecency in the
media began with the partial baring on television of one of Janet Jackson’s
breasts in the 2004 Super Bowl half-time show. Crackdowns on perceptions
of indecency in America have been going on since even before the British
colonies became the United States. Compared to shock-jock material, co-
medians’ late-night “blue” routines, and many prime-time sex-oriented
sitcoms, the Jackson cause célébre was, in the opinion of many media experts,
rather mild. Yet, it set off the strongest nationwide protests, fueled by media
exploitation, and resulted in the strongest government reaction and action in
our history regarding indecency.

If, after you have finished this book, you can devise reasonable definitions
of the obscene, profane and indecent that can be applied to the mass media
today, please let us know, for it’s something we believe Congress, the courts
and the Federal Communications Commission have not yet been able to do.

PREFACE I



Another kind of censorship that we believe to be more insidious than that
related to material labeled as indecent is the censoring of ideas and infor-
mation. This kind of censorship is endemic in governments that attempt to
control their citizens’ hearts and minds, given that radio and television, in
today’s world, are the most powerful forces for manipulating people’s beliefs
and feelings. Such media control is common practice in totalitarian govern-
ments and even in ostensibly democratic countries where the party in power
wishes to convince the public to support its special interest agenda and its
efforts to stay in power. In such situations alternative viewpoints and even
objective information are labeled “right wing” or “left wing” (depending on
the political orientation of the party in power) and condemned as being false
and prejudicial. In the United States the alternative media system is what we
call public broadcasting, the noncommercial radio and television stations and
networks differentiated from the dominant privately owned broadcasting
entities. Because it has generally offered information and ideas—both objec-
tive and alternative—not provided by the politically conservative owned and
operated private media, public broadcasting has frequently been vilified by
political parties and politicians who do not wish the public to see that, on
occasion, the Emperor’s clothes are indeed deceptive. In the United States,
at this writing in 2006, the increasingly extremist right-wing government has
taken unprecedented steps to censor and even to try to eliminate the alter-
native potentials of public broadcasting. Using the time-worn crying-wolf
term of “liberal”—a pejorative term in a conservative political atmosphere—
President George W. Bush, through his appointed head of the Corporation
for Public Broadcasting, has attempted to remove any critical information
about or discussion of his controversial policies by vilifying public broad-
casting, demanding that it censor any material not supportive of his admin-
istration’s beliefs and policies, and drastically cutting its appropriations.
Should he succeed, America will no longer have free, alternative media dis-
course. We would consider such a situation the epitome of real indecency.

We wish to thank Elizabeth Swayze, Laura Stearns, Desiree Zicko, Tessa
Hanford, and their colleagues at Blackwell Publishing, the media personali-
ties and critics who provided comments for this book, and our friends and
family members who lent their encouragement and support. And, lest we
forget, our appreciation to the Tom Paines and William O. Douglases who
have fought and continue to fight to protect America’s freedom of speech,
press and assembly and all of our personal civil liberties and rights against
those who would usurp them, whether the usurpers are foreign, domestic or
in our own government.

[l PREFACE



CHAPTER 1

| GA'T DEFINE IT, BUT . . .

In 1937 Mae West, the Hollywood sex symbol of the 1930s, was blacklisted
from radio for several decades. In a skit about the Garden of Eden on NBC'’s
Chase and Sanborn Hour, written by famed radio writer Arch Oboler, she
played the role of Eve seducing Adam. She wasn’t blacklisted because of what
she said. It was the way she said it—with the sultry, sexual innuendo in the
tone of voice that was expected of her. By today’s standards her performance
and the skit would hardly raise an eyebrow. But then, the Federal Commu-
nications Commission (FCC), reflecting the standards of so-called morality
at the time, reprimanded NBC, and NBC banished West from the principal
mass medium of that era.'

In 1996 the FCC fined a station $10,000 for carrying a Howard Stern
program that included the following dialogue:

So, I start dancing with her . .. I'm rubbing . . . she doesn’t have any panties
on. I'm rubbing her legs . . . and I'm squeezing her ass . . . once in a while my
arm slides into the wrong place, you know what I mean? . . . I'm manipulating
her . . . spreading her cheeks ... had her going, writhing with pleasure . ..
then I got her down on the bed and then with the vibrators . . . and the vibra-
tor disappeared . . . and my tongue was used.’

The degree of dirty discourse in Stern’s performance was considerably
more than that in the vocal quality of Mae West’s. Yet West’s punishment
considerably exceeded that levied on Stern and the station carrying his
program. Why the discrepancy?

Certainly, time—60 years in this instance—was a factor. Public attitudes
change with time, and official implementation of those attitudes changes
concomitantly. Place, however, is also a factor. What may be regarded as



indecent by most of the population in one geographic area or in one town
or city may not be so considered in another. Supreme Court Justice Potter
Stewart summed up the problem many years ago when he said that he
couldn’t define obscenity, but that “I know it when I see it.”’

Since the establishment of the Federal Radio Commission in 1927, federal
regulators have been trying to establish definitions of indecency and obscen-
ity. Today, the Federal Communications Commission relies on a 1973
Supreme Court decision that may be the best effort possible, but that still
leaves the meanings cloudy and confused.

The FCC has noted that obscene material has been defined by the Supreme
Court as follows:*

(1) an average person, applying contemporary community standards, must
find that the material, as a whole, appeals to the prurient interest;

(2) the material must depict or describe, in a patently offensive way as
measured by contem porary community standards, sexual or excretory
conduct;

(3) the material, taken as a whole, must lack serious literary, artistic, political,
or scientific value.

While noting that obscene material is banned from the airwaves at all
times, in a 1987 statement asserting its commitment to monitor indecency
over the airwaves, the FCC used some of the Supreme Court’s language
above to define indecency for purposes of limiting the broadcast of such
materials, with the exception of specified hours under the label of adult
programming;

Language or material that depicts or describes, in terms patently offensive as
measured by contemporary community standards for the broadcast medium,
sexual or excretory activities or organs.’

Given the impossibility of defining who an “average” person is and the
existence of a myriad of contemporary community standards, depending on
what locality in the country one happens to be in at a given time, one falls
back on the subjective “I know it when I see it.” In other words, no one size
fits all.

From Whence it Came

The roots of attempts to define obscenity and control it in the supposed
public interest, as applied to the United States and, in particular, its
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mass media, go back long before the United States became a sovereign
entity.

The concepts of indecency or obscenity, as we think of them today,
developed primarily in the English common law of the seventeenth and
eighteenth centuries. Prior to that, censorship of public utterances, verbally
or in print, was principally oriented to political and religious speech. In
the Middle Ages in Europe, the power of the Catholic Church included
censorship and punishment for dissemination of material it disapproved
of. But the church’s concern was more with blasphemy and heresy than
it was with sexual material. Still, Boccaccio’s Decameron, a classic in its
brothel language and licentious stories, was banned by the pope in the
thirteenth century, not for its obscenity, however, but for its satire—satire of
the clergy.

A couple of centuries later the first Catholic index of banned books was
issued. Again, indecency or obscenity per se was not the issue—the books on
the list were banned because of their “theological errors.”

Pre-Victorian England was as hypocritically Victorian as its succeeding
generations. In the early eighteenth century the controlling powers began
to seek action against representations of sex in literature. The increasing
literacy among populations no longer restricted the reading of bawdy
writing to the elite, many of whom believed that they could not be corrupted
by such material, but that the rest of the population could be. Not yet gov-
erned by precedents of common law, prosecutions took place in the church.
In fact, the first case brought to the civil courts, in the early 1700s, was dis-
missed because the government had not yet enacted any laws pertaining to
indecency or obscenity in writing, and the case was referred to the church
courts.

In 1725 the first conviction for obscenity in the civil courts, that is, under
English common law, was for the writing of a book entitled Venus in the
Cloister, or the Nun in the Smock. The author, Richard Curl, was charged
with disturbing society’s civil order. From that time on, concerns about
and prosecutions of the writing and distributing of alleged obscene
materials increased, and catch-all laws were developed to cope with the
increasingly common phenomenon through the remainder of the eighteenth
century.

Administrators in the British colonies in North America not only reflected
the attitudes in the mother country, but sometimes went beyond them in
restricting material that disturbed their fancies. The colonial legislature of
Massachusetts led the way in 1712 with a law that criminalized the publish-
ing of “any filthy, obscene, or profane song, pamphlet, libel or mock
sermon.” The censure of the church restricted the speech of lay and reli-
gious people alike.

| CANT DEFINE IT. 30T . . . i



Arguably one of the most important events regarding the suppression of
alleged obscene speech was the founding in England in 1802, by Thomas
Bowdler, of the Society for the Suppression of Vice. His effectiveness in cen-
soring any material he and his followers considered immoral or improper
gave us the term bowdlerize. In the decade following the founding of his
society, dozens of writers and publishers were convicted of disseminating
obscene materials.

New World Standards

Although no longer colonies of England, the United States did not extend its
newfound political freedom, or its First Amendment guarantees of freedom
of speech and press, to speech, literature or arts that might be considered an
affront to the puritan sensibilities of its leading citizens. The first common
law conviction for obscenity in the United States was of Jesse Sharpless in
Philadelphia in 1815 for distributing allegedly obscene pictures. A few years
later, in the same state, Peter Holmes was convicted of obscenity for attempt-
ing to distribute the book Fanny Hill. At the same time, the first state statute
law dealing with obscenity was enacted in Vermont. The concern with
obscenity grew. In 1842 America enacted a tariff act that prohibited the
“importation of all indecent and obscene prints, paintings, lithographs,
engravings and transparencies.” In 1857 printed matter was added to the list.
Mailing any allegedly obscene materials was made a criminal act by Congress
in 1865.

By midcentury the common law was well established, and in 1857 in
Britain, Parliament codified the common law into a statute law called the
Obscene Publications Act, or, more popularly, Lord Campbell's Act.
Although this act was principally oriented toward the question of seditious
libel and for the first time established truth as a defense in libel cases, it also
put greater restrictions on speech that might be deemed to be obscene. The
first prosecution under Lord Campbell’s Act occurred in 1868 in a case that
had a profound impact on American law as well. Benjamin Hicklin, the
recorder of London at that time, voided the seizure of an anti-Catholic pam-
phlet written by a Henry Scott. Hicklin’s decision was reversed by the chief
justice of Britain in the case Regina v. Hicklin, which established what became
known as the Hicklin rule. This rule stated, in effect, that obscenity may be
judged by the degree to which it would appear to corrupt with immoral influ-
ence the most susceptible persons in society—presumably children. Specifi-
cally, the Hicklin rule, which became the basis for judging obscenity in the
United States for the remainder of the nineteenth century and into the early
twentieth century, was as follows:
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The test of obscenity is whether the tendency of the matter charged as obscen-
ity is to deprave and corrupt those whose minds are open to such immoral
influences and into whose hands a publication of this sort may fall.*

This meant, of course, that any matter that was deemed to have a poten-
tial immoral influence on the youngest child would be banned as well from
the eyes and minds of adults. It was well into the twentieth century before
the United States revised that approach, and it was still another half century
when a version of the Hicklin rule, applied by Congress to the Internet, was
declared unconstitutional.

A name that became synonymous with the crusade against indecency,
obscenity and profanity, under the rubric “vice,” was that of Anthony Com-
stock. He founded citizens’ groups throughout the United States to combat
his version of vice. In 1873 his lobbying of Congress resulted in what became
known as the Comstock Law, in which the Post Office was given authority
to ban the mailing of any “obscene, lewd, lascivious, or filthy book, pam-
phlet, picture, paper, letter, writing, print, or other publication of an inde-
cent character.”” And who was designated by the Post Office to oversee this
task? Why, Anthony Comstock, of course! The Comstock approach, finding
virtually any reference to sex obscene, became paramount in the United
States.

Prurient Ether

The first important reversal of the Hicklin rule and the Comstock influ-
ence in the United States occurred in 1933, when a federal judge, John
Woolsey, allowed the importation of James Joyce’s Ulysses. Instead of
judging the book’s immoral influence based on its impact on the most sus-
ceptible members of society, per the Hicklin rule, Woolsey judged it based
on its effect on a person with average adult sexual instincts. The Hicklin rule
was finally laid to rest in U.S. jurisprudence in 1957 in the case of Roth v.
United States, in which Samuel Roth was found guilty of mailing obscene
material, but in which the concept of obscenity was stated by the Supreme
Court as

whether to the average person, applying contemporary community standards,
the dominant theme of the material taken as whole appeals to the prurient
interest.'

It was during this period of continuing court tests of obscenity cases that
broadcasting grew and along with it problems relating to indecency and
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obscenity on the airwaves. Although for the present generation radio and tel-
evision appear to have been around forever, millions of Americans still alive
remember when radio began and millions more when television was intro-
duced. As history goes, radio and television are still quite young. The first
radio station with regularly scheduled programming, KDKA in Pittsburgh,
went on the air in 1920; the first station to be licensed, in 1921, was WBZ in
Springfield, Massachusetts. There were no rules and regulations for radio.
Anyone who had the money to set up a transmitter and broadcast equipment
merely went to the Department of Commerce in Washington, D.C., got a
license and went on the air. Within a short time there was chaos on the air.
Stations broadcast on the same frequencies, with those with more power and
higher antennas drowning out the others. For years radio station owners
literally begged the government to do something about it, to establish
regulations that would facilitate the orderly development of radio services
nationwide without signal interference. Finally, in 1927 Congress passed the
Dill-White Act (named for its principal sponsors), more formally known as
the Radio Act of 1927. The act established the Federal Radioc Commission
(FRC), which was given regulatory authority over radio. The principal duties
of the FRC were to issue licenses; allocate frequency bands for use by differ-
ent classes of stations, including ship and air communication; assign specific
frequencies to individual stations; and assign permissible power for each
station. It was also authorized to take actions that could prevent monopolies,
require stations to be individually and solely responsible for whatever pro-
gramming they aired, and develop other regulations that it deemed necessary.
Perhaps the most significant aspect of the Act was the requirement that sta-
tions operate in the “public interest, convenience, or necessity.”"" Concomi-
tant with this clause was one thatstated that “no person within the jurisdiction
of the United States shall utter any obscene, indecent, or profane language
by means of radio communication.”'? Although the FRC did not issue any
rules regarding indecency or obscenity at that time, the “indecency” clause
was incorporated into the Communications Act of 1934 and provided the
basis for later federal regulation regarding perceived “dirty discourse” on the
air. It was subsequently made a part of the U.S. criminal code in 1948 and spec-
ified a fine of up to $10,000 and imprisonment of up to two years. It was three
years after the passage of the Federal Radio Act of 1927 and the establishment
of the FRC that the first action was taken against a station for violating the
“indecency clause.” Defeated in a congressional primary election, a man
named Robert Duncan continued to attack his opponent on program time he
purchased from radio station KVEP in Portland, Oregon. Not only did the
station lose its license, but Duncan was tried and sentenced to six months in
jail and a $500 fine for “knowingly, willfully and feloniously uttering obscene,
indecent and profane language by means of radio communication.”" In an
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appeal Duncan was found by the court not to have uttered indecent or
obscene language in terms of criminal statutes; although his language was
deemed to be “extremely abusive and objectionable,” it did not arouse “libidi-
nous” feelings or meet the Radio Act requirement of obscene or indecent. It
had to do more than be “vulgar, abusive, insulting, and calculated to arouse
angry passions and resentment.” It had to “deprave and corrupt . . . morals”
and stimulate “lewd or lascivious” thoughts or desires. Nevertheless, the court
let his conviction stand because it decided that his use of the words damn and
by God violated the Radio Act’s prohibition against profane language.'*

The FRC did crack down on program content that it determined was
deceptive or exploitative of the listener. Self-regulation by the stations and by
the two recently established networks resulted in programming consisting
principally of music and variety shows; dramas, soap operas and comedy
programs came later and were written carefully in regard to content. Very
little could be considered even borderline indecency in respect to sex and lan-
guage. This, despite the increased abandonment of conservative social mores
during America’s Roaring Twenties, a time of prohibition and bootlegging,
of jazz and public dance contests, of avant-garde art and literature, of
national machismo and more liberal attitudes toward sex, from the popular-
ization of artist Salvador Dali, writers Gertrude Stein and Ernest Heming-
way, composers George Gershwin and Cole Porter, movie idols Greta Garbo
and Rudolph Valentino, to that of hoodlums like Al Capone. For those who
were white and upper- or middle-class, it was a decade of “affluence, joy,
daring, and abandon.”" For others, radio brought into increasing numbers
of American homes music and other forms of entertainment that heretofore
had been available only to those with enough money to go to nightclubs and
vaudeville and burlesque shows.

With the Wall Street crash of 1929, radio became even more important.
For more and more millions of Americans it was the only entertainment they
could afford. Ten cents for admission to a movie was a lot of money during
the Great Depression. Most of America became a captive radio audience.
Audiences, programming and, sweet to the ears of the industry, advertising
and the radio business grew.

Broadcast Banned

As diverse programming on radio grew, so did the range and specialties of
performers. Some of the leading nightclub and vaudeville and burlesque
stars, not noted for a lack of indecent and obscene monologues and skits,
gravitated to this booming national medium. The FRC, while eschewing any
direct censorship, nevertheless exerted enough influence through threat of
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regulation that radio stayed away from program content that might be con-
sidered too sexually provocative or that might disturb any potential buyers
of its advertisers” products. Because radio in the 1930s depended on network
prime-time programming for its principal advertising income—just as broad-
cast television does today—the networks tried not to offend anyone. Broad-
casters paid special attention to songs that might contain racy lyrics
suggesting indecent and/or obscene thoughts. In 1933 NBC employed a
“song censor” to clear all music.

By 1934 further communications legislation was needed and enacted.
Because regulation of different aspects of communication, especially radio
(used in the generic sense for all wireless communication), was in the hands
of a number of different federal agencies depending on the distribution
means being used, the Communications Act of 1934 put the regulation of all
interstate and foreign communications by wire and radio in the hands of one
agency, the Federal Communications Commission (FCC). This included
broadcasting, telephone and telegraph, and included provisions for new
media, some already developed, such as television, and others still unknown.
The FCC assumed considerably more regulatory authority, including that
over program content, than had its predecessor, the FRC.

Many people, including members of Congress, assumed that if they per-
sonally found a piece of aired material offensive, then all they would have to
do is inform the FCC and the broadcaster of that material would be duly
punished. They could not conceive that their interpretation of obscenity,
indecency or profanity isn't everybody’s. The most widely known case in
history—that is, known by the lay public in general—was the Mae West skit
in 1937. It was part of the Chase and Sanborn weekly variety program on NBC.
Starring ventriloquist Edgar Bergen and his dummy Charlie McCarthy, it was

Charlie Weston
WRTA, Altoona, Pennsylvania

I must be old-fashioned, but I still cringe when I say “crap” on the air.
I don't think our speech should be a matter of governmental oversight.
I do think that we should be more discriminate in what we say and
listen to. People push the envelope on the air because it gets ratings. It
would be nice if we could all be intelligent, instead of always seeking
the Jowest level. Just when I think we've sunk as low as we can go,
Howard Stern and others like him sink even lower under the bar. Gov-
L ernment? No! Personal discretion? Yes!
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one of the most popular shows in all of broadcast history. The religious right,
not as powerful then as it is today in its influence on Congress and, depend-
ing upon who is president, on the White House, nevertheless wielded con-
siderable power. Complaints poured in and speeches were made on the floor
of Congress condemning the skit as “blasphemous, sensuous, indecent,
obscene, profane.”'® Was it? Compared with program content in this first
decade of the twenty-first century, it wouldn’t even twitch an eyebrow. At
that time it appeared to many people to be outrageous, especially Mae West’s
portrayal of Eve. The story was of such national importance that Time mag-
azine even published part of the script.”” Judge for yourself.

Snake: That’s the forbidden fruit.

Eve: Oh, don't be technical. Answer me this—my palpitatin’ python—
would you like to have this whole Paradise to yourself?

Snake: Certainly.

Eve: O.K, then pick me a handful of fruit—Adam and I'll eat it—and
the garden of Eden is all yours. What do ya say?

Snake: Sssounds all right . . . but it’s a forbidden fruit.

Eve: Listen, what are you—my friend in the grass or a snake in the grass?

Snake: But forbidden fruit!

Eve: Are you a snake or are you a mouse?

Snake: [I'llI'll do it. (hissing laugh)

Eve: Now you're talking. Here—right in between those pickets.

Snake: I'm—I'm stuck.

Eve: Oh—shake your hips. There, there now, you're through.

Snake: [ shouldn’t be doing this.

Eve: Yeah, but you're doing all right now. Get me a big one . . . I feel
like doin’ a big apple.

Snake: Here you are, Missus Eve.

Eve: Mm—oh, [ see—huh—nice goin’, swivel hips.

Snake: Wait a minute. It won’t work. Adam’ll never eat that forbidden
apple.

Eve: Oh yes he will—when I'm through with it.

Snake: Nonsense. He won't.

Eve: He will if [ feed it to him like women are gonna feed men for the
rest of time.

Snake: What's thar?

Eve: Applesauce.

The sponsor, Chase and Sanborn, publicly apologized for allowing the skit
to be aired, and NBC banned Mae West from its network and its owned-and-
operated stations. It ordered that “no script utilized as a basis of broadcast
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programs over these stations shall contain any reference to Miss West, nor
shall her name be mentioned by entertainers or others.”"®

The FCC took no action against the NBC stations that had carried
the program (it did not have direct jurisdiction over the network itself), but
it did send a letter of condemnation to NBC. The chair of the FCC, Frank
McNinch, warned broadcasters to monitor closely the content of their
programs:

You know as well as the members of the Commission what is fair, what is
vulgar, what is profane, what will probably give offense. It is your duty in the
first instance to guard against these.

It is the commission’s duty in the last instance to determine fairly and equi-
tably and reasonably whether you have lived up to the high dury that is yours.
The tenure of your license is so long as you exercise it in the public interest,
convenience and necessity.

May 1 suggest for your own good that you scrutinize more carefully the spon-
sored advertising script and ask yourself, in each case, not how profitable this
will be, not will the public tolerate this, not can we get by with this, but—will
this be in the public interest?"”

That was not the end of the Mae West incident. Not long afterwards, when
the FCC began its inquiry on network monopoly practices, which eventually
resulted in the breakup of NBC’s two networks (the Red network remained
as NBC, the Blue network became ABC), the Mae West skit became an
important part of the Commission’s deliberations.

Another NBC broadcast the following year, 1938, also became grist for the
puritan mill. The culprit this time was the Pulitzer Prize-winning Beyond the
Horizon by America’s foremost playwright, Eugene O’Neill. The Commission
at first granted temporary license renewals to the stations that carried the
play, then reversed its decision. The offending material? The play contained
the words God and damn.”

The First Amendment of the U.S. Constitution states that “Congress shall
make no law respecting an establishment of religion, or prohibiting the free
exercise thereof, or abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, to petition the Government for a
redress of grievances.”

The Communications Act of 1934 applied these principles to
broadcasting:

Nothing in this Act shall be understood or construed to give the Commission
the power of censorship over the radio communications or signals transmit-
ted by any radio station, and no regulation or condition shall be promulgated
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or fixed by the Commission which shall interfere with the right of free speech
by means of radio communication,?

However, the U.S. Criminal Code states that

Whosoever utters any obscene, indecent or profane language by means of
radio communication shall be fined not more than $10,000 or imprisoned for
not more than two years, or both.%

Perhaps it was because of what appear to be contrary decrees that the com-
munications regulatory commission did not take consistently strong action
until recently against any stations concerning what might appear to be inde-
cent material. Concomitantly, the lack of clear definitions of what indecency
and obscenity are has caused and continues to cause confusion and uncer-
tainty on the part of station managers and program directors and has
prompted the FCC to rely on court decisions regarding nonbroadcast mate-
rial—with the exception of one key case—in its attempts to establish a base
of judgment for determining whether any given piece of broadcast material
is indecent or obscene.

Unprotected Speech

If there had been any legal doubt about the permissibility of obscenity, it was
resolved in a landmark 1957 case, Roth v. United States. While affirming that
the First Amendment did not apply to obscene speech, the Court also estab-
lished a new concept for judging what was obscene. Roth was sentenced to
five years in prison and a $5,000 fine for mailing pamphlets purportedly con-
taining obscene material. His appeal was turned down by the U.S. Court of
Appeals, despite the following dissent by Justice Jerome M. Frank, which later
became a key basis for judging obscenity:*

The troublesome aspect of the federal obscenity statute . . . is that no one can
show that with any reasonable probability obscene publications tend to have
any effects on the behavior of normal, average adults, and that under the . . .
statute . .. punishment is apparently inflicted for provoking, in such adults,
undesirable sexual thoughts, feelings or desire—not overt dangerous or anti-
social conduct, either actual or probable.*

When the case reached the Supreme Court, however, more conservative
views prevailed. Even “liberal” Justice William J. Brennan, writing the Court’s
majority opinion, affirmed that obscene material had no constitutional
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protection. The Court’s decision became the guide for obscenity cases for
the foreseeable future. Brennan wrote,

All ideas having even the slightest redeeming social importance—unorthodox
ideas, controversial ideas, even ideas hateful to the prevailing climate of
opinion—have the full protection of the guarantees [of free speech and press],
unless excludable because they encroach upon the limited area of more impor-
tant interests. But implicit in the history of the First Amendment is the rejec-
tion of obscenity as utterly without redeeming social value.”

Brennan added a definition that appeared to narrow the judgment of what
was obscene, one still used today:

whether to the average person, applying contemporary community standards,
the dominant theme of the material taken as a whole appeals to prurient
interest.’ i

For a number of years two Supreme Court justices, William O. Douglas
and Hugo Black, maintained strong First Amendment positions on all speech
and influenced a number of Court decisions on what constituted obscenity.
Among these were decisions that reversed lower-court rulings holding that
nudist magazines and nude studies in journals published by art students were
obscene, that a magazine for homosexuals was obscene, and that the owner
of a bookstore that sold books that might be considered obscene could be
held responsible for distributing obscene materials.”” In the Roth case, for
example, Douglas wrote in his dissent that a

test that suppresses a cheap tract today can suppress a literary gem tomorrow.
All it need do is incite a lascivious thought or arouse a lustful desire. The list
of books that judges or juries can place in that category is endless.”

Confusion still reigned, however, about what was impermissible on the air.
One example: in 1959 the FCC threatened to revoke the license of radio
station KIMN in Denver because of alleged offensive material. Some of the
most offensive remarks that generated complaints from two listeners: “I
wonder where she puts KIMN radio when she takes a bath—I may peek—
watch yourself, Charlotte” in response to a postcard from “Charlotte” saying
she took KIMN radio with her wherever she went. “Gee, I ain’t never either,
sure would like to sometime, wouldn’t you?” followed the record I Ain’t Never.
And the on-air comment “Say, did you hear about the guy who goosed the
ghost and got a handful of sheet?””

Public attitudes clearly influenced the courts, Congress, the regulatory
agencies and the media. A coauthor of this book was, about that time, tele-
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vision critic for a New York newspaper and had just written a review of a tel-
evision adaptation of the play Arsenic and Old Lace, in which two elderly ladies
poison lonely elderly men and bury their bodies in the cellar. Their nephew
doesn’t want to marry his fiancée because he thinks he may be as crazy as
his aunts. Then he finds out he is illegitimate and not of their bloodline. The
second-act curtain line has him shouting, “Hooray, I'm a bastard!” This was
changed in the TV version. Shortly afterward, the same coauthor was inter-
viewing a BBC television dramatist in London who had recently adapted and
produced Arsenic and Old Lace and who was shocked to learn that the United
States would allow such bowdlerization of a famous play.

A key case, liberalizing the definition—and judicial determinations—
of obscenity, occurred in 1966. The Supreme Court reversed the State of
Massachusetts” banning of an eighteenth-century novel about a prostitute,
Fanny Hill, Memoirs of a Woman of Pleasure.”® Justice William J. Brennan em-
phasized the need for a work to be utterly without redeeming social value
and to be patently offensive to the average person in order to be considered
obscene. Few works could meet that test—depending, of course, on what
one’s personal concept of obscenity was. For the FCC and the broadcasting
industry, particularly, it remained a case of the “I know it when I see it”
amorphous subjectivity.

Another key case in 1966 narrowed or, to some, skewed the field a bit. In
Ginzburg v. United States the court found Ralph Ginzburg, who published mag-
azines generally considered pornographic, guilty of distributing his maga-
zines in ways that appealed to the prurient interests of subscribers, but the
court did not make its judgment based on the content of the magazines.*'
(He attempted to mail the magazines from towns with names such as Inter-
course and Blue Ball and finally chose Middlesex.) In 1968, another Ginsberg
(different spelling) had his conviction in New York for selling allegedly
obscene materials to minors upheld by the Supreme Court.’ The reintro-
duction of children into the equation foreshadowed the key element in sub-
sequent rules and regulations and FCC actions against broadcasters.

In 1970 the FCC struggled with another high-profile case, the fining of
WUHY-FM, Philadelphia, for the broadcast of an interview with Jerry Garcia,
amember of the Grateful Dead rock band. In the interview Garcia’s language
included the following: “shit, man,” “I must answer the phone 900 fuckin’
times a day, man,” “it sucks it right fuckin’ out of ya, man,” “that kind of
shit,” “it’s fuckin’ rotten, man, every fuckin’ year,” “political change is so
fuckin’ slow.” The FCC did not find the material obscene because it did not
have prurient appeal, but the Commission said that it was indecent and
“patently offensive by contemporary community standards and utterly
without redeeming social value.”” The significance of this case is that all pre-
vious Notices of Apparent Liability were for obscene or profane language.
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This was the first time a station had been fined for indecent speech. In fact,
the Commission had hoped to make this a test case, with the federal courts
having to promulgate a definition of indecency applicable to broadcasting
when making their decisions. That would not happen for another few years.

In 1972, in United States v. Orito, the Supreme Court stated that obscene
material may not be carried across state lines, even by common carrier for
private use. This directly went to the root of the principle behind FCC
authority: regulation of interstate commerce (broadcast signals by their
nature cross state lines) on behalf of the public. It was the following year,
1973, that the Supreme Court issued the definition of obscenity that still com-
prises the basis for judgment of broadcast as well as print materials. In Miller
v. California it revised the Roth case definition to add the concept of patent
offensiveness, it recognized the different standards in different parts of the
country and defined community standards as being essentially local, and it
changed the redeeming social standard criterion to what became known as
the SLAPS test: to be judged obscene the material must be without serious
literary, artistic, political or scientific value.*

Air is not Paper

But while regulations were developed for the electronic media, none were
developed for the print media, including newspapers and magazines. This is
still a bone of contention for broadcasters. Why the difference in regulation?
Because of something later called the “scarcity” principle. The reasoning was
that because there are a limited number of frequencies for radio communi-
cation, it was necessary to protect them on behalf of all of the people to
prevent them from becoming the property of a limited number of wealthy
private interests, which would limit the public to those few owners’ view-
points and program preferences. The scarcity principle was coupled with the
principle of “diversity.” The airwaves were deemed to belong to the people
and therefore should be regulated on behalf of the people by the people’s
elected and appointed representatives. On the other hand, there was no limit
on the number of newspapers or magazines that could be published; anyone
with the money for a printing press could publish in the print medium. There
was no theoretical scarcity of print, and given the number of papers and
journals being published at the time, no literal scarcity, either.

In 1973 another Supreme Court decision added further legal standards to
the Roth concept of obscenity and was subsequently incorporated into the
FCC'’s judgment of indecency as well. Following a spate of obscenity cases,
judged largely by the Roth test, the Supreme Court in 1973 heard Miller v.
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California. In the previous cases the Court decisions were based on a plural-
ity, not on a majority. In other words, there was still no clear agreement,
despite the Roth decision, on what constituted obscenity. This was an oppor-
tunity for the Court to find a new definition that satisfied a consensus of the
justices.

Chief Justice Warren A. Burger confirmed that Marvin Miller, in mailing
graphic brochures regarding books and a film about sex, was subject to pros-
ecution under the obscenity standards. He stated that the case dealt with “a
situation in which sexually explicit materials have been thrust by aggres-
sive sales action upon unwilling recipients or juveniles.”” He affirmed
that obscene materials had no First Amendment protection. Further, in
an attempt to find a new consensual definition, he threw out the caveat
established in the Fanny Hill case in 1966 that for material to be judged ob-
scene, it had to be proved that it was “utterly without redeeming social
importance.”*

Five justices agreed on the following revised definition:

We now confine the permissible scope of such regulation to works which
depict or describe sexual conduct. That conduct must be specifically defined
by the applicable state law, as written or authoritatively construed. .. The
basic guidelines for the trier of fact must be: a) whether “the average person,
applying contemporary community standards” would find that the work,
taken as a whole, appeals to the prurient interest . . . b) whether the work
depicts or describes, in a patently offensive way, sexual conduct specifically
defined by the applicable state law, and c) whether the work, taken as a whole,
lacks serious literary, artistic, political or scientific value. We do not adopt as
a constitutional standard the “utterly without redeeming social value” test of
Memoirs v. Massachusetts . . . that concept has never commanded the adher-
ence of more than three justices at one time.”

This decision also introduced a new concept of community standards or,
more accurately, nonstandards. Stating that one standard could clearly not be
applied to every state in the Union, that citizens in Maine or Mississippi
should not be forced to accept depictions of sexual conduct citizens in New
York City or Las Vegas might tolerate, the Court stated that it would not try
to issue a national uniform standard, but that material would have to be
judged in terms of individual communities’ standards.’”® But even the new
clarification and the combination of both the Roth and Miller tests could not
provide a workable base for determining whether any given piece of mate-
rial was obscene. In the next decades many of the Supreme Court’s decisions
on obscenity cases were split 5-4. Justice Brennan’s dissent in Miller v.
California expressed the consistent minority view: “the outright suppression
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of obscenity cannot be reconciled with the fundamental principles of the
First and Fourteenth Amendments . . . we have failed to formulate a standard
that sharply distinguishes protected from unprotected speech.””

From Nation to Small Station

Relying on local community standards—the new concept that presumably
would avoid imposing a national view on disparate and diverse communi-
ties—didn’t quite work out as expected. In some instances more harm was
done by considering local community standards than might have been done
with the imposition of a national standard. For example, in Georgia a movie
theater owner was convicted, under a state statute, of distributing obscene
material because he showed the film Carnal Knowledge. The theater owner
appealed, and the Supreme Court found the action as well as the contem-
porary community standards applied in this case to be ludicrous. The Court
stated that the film contained no obscenity under the definition in Miller v.
California. It had no

representations or descriptions of ultimate sexual acts, normal or perverted,
actual or simulated [or] representations or descriptions of masturbation, excre-
tory functions, and lewd exhibitions of the genitals.*

Between the Roth and Miller cases, the FCC found itself attempting to deal
with numerous complaints from listeners alleging programming was obscene
or indecent. Among the stations whose programming was reviewed were
several belonging to the Pacifica Foundation, whose licenses were up for
renewal in 1964. As noted later in reference to the landmark “Seven Dirty
Words” case, the Pacifica stations were dedicated to First Amendment free-
doms and presented materials and viewpoints of concern to society, whether
politically or socially popular or not. Among the complaints were objections
to a program that presented one of Edward Albee’s early and most brilliant
plays, The Zoo Story, some poetry readings and a program in which eight homo-
sexuals discussed their lifestyles and minority status in society. The FCC did
not single out a specific program, but sought to determine if there was a
pattern of objectionable programming that should be considered in relation
to the renewal of Pacifica’s licenses. The FCC determined that the programs,
however provocative to some listeners, were not obscene and that to take
action against them would create a situation where “only the wholly inoffen-
sive, the bland, could gain access to the radio microphone or TV camera.”

Other FCC actions in subsequent years varied from a nominal fine of $100
against public radio station WUHY for an interview in which the Grateful
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Dead’s Jerry Garcia used a number of words that could be considered
patently offensive, and $2,000 against WGLD in Oak Park, Illinois, for dia-
logue during one of the growing number of so-called topless radio shows.
Topless radio became a staple in afternoon radio, in which disc jockeys-
turned-talkers tried to lure greater audiences in the comparatively dead time
prior to afternoon drive time by encouraging apparently bored and lonely
women to call in with tales of their sex lives. During the 1970s, topless radio
formats increased as the ratings for these afternoon shows continued to dom-
inate their timeslots in many markets. Concomitantly, complaints from lis-
teners also increased. In 1973 the FCC received 20,000 such letters, ten times
the number in the previous year.*

The Commission, led by conservative chair Dean Burch, recently
appointed by President Ronald Reagan, publicly attempted to get broadcast-
ers and the public to gut the topless format by citing such material as the fol-
lowing from the errant WGLD program:

Female Listener: I had a few hang-ups at first . . . but you know what
we did . . . I have a craving for peanut butter . . . so I used to spread this
on my husband’s private parts, and after a while . . . I didn’t need the
peanut butter any more ... we can try anything...any of these
women that have called and they have hang-ups about this . . . they
should try their favorite—you know—like . . .

Announcer: Whipped cream, marshmallow . . .

Determining that such programming does not fall into the excepted area
of having artistic or literary merit, the FCC admonished broadcasters to
avoid such material. Commissioner Nicholas Johnson consistently opposed
the FCC's restrictions on what he felt were First Amendment rights and urged
that if the speech violated any laws, the Justice Department should exercise
jurisdiction. He said that the FCC was attempting to deal with indecent lan-
guage as if it were obscene language. He stated: “The majority admits that
indecent expression is something less than obscenity, yet the majority never-
theless asserts that it may outlaw indecent expression.” He added that there
was no clear definition of obscenity and that “if obscenity is so vaguely
defined, then the indecency variant promulgated by the majority is a hope-
less blur.” He criticized the Commission for acting as a “Big Brother . . .
allegedly capable of deciding what is and is not good for the American people
to see and hear.”* But his was a minority view.

Even then the Commission felt itself on shaky grounds, the definition of
obscenity still vague enough to depend on the “I know it when I see it” inter-
pretation. One of the coauthors of this book, with the FCC at that time,
recalls how complaints would be examined first by appropriate staff
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members, with the initial determination and recommendation largely
dependent on the personal evaluations—and attitudes—of those staff
members. The FCC for some time had wanted better legal guidance and a
clearer definition for its handling of obscenity and indecency complaints, and
it had hoped for a definitive court test. Along with the fine against WGLD,
the FCC stated, “we welcome and urge judicial consideration of our
action.”* But that was not to come for another few years and then would be
hardly as satisfactory as the Commission wished.

Airing Grievances

The FCC had been applying whatever criteria the particular set of commis-
sioners happened to agree on when determining whether to take action
against a station for broadcasting indecent or obscene material. Needless to
say, the judgments had varied with each new set of commissioners. From
time to time stations had been fined, usually $200 per infraction. For years
the FCC had hoped there might be an indecency/obscenity case that would
reach the Supreme Court and produce a definition that could be a bench-
mark by which broadcasters could determine whether they might ultimately
be fined by the FCC if they carried a given content. One of the authors of
this book was with the FCC during that period, and frequently received
inquiries from station managers and program directors describing the mate-
rial they planned to air and asking whether they would be fined if they did
so. The answer was standard: “As prohibited by the Communications Act,
the Commission may not censor any programming; further, only you, as
licensee, may have sole discretion as to what program material you will air.
Therefore, we cannot tell you whether or not to air the material you describe
or what the consequences, if any, might be, if you do. However, if we receive
any complaints from listeners or viewers about specific content that you air
and we investigate and find that it is indecent or obscene, then we may take
action against your station.” That, of course, left broadcasters out on a limb,
and they, too, were eager for some closure on what constituted indecency
and obscenity by FCC standards.

The process of getting an issue to the courts is simple. If the FCC imposes
a negative judgment against a party, that party may sue the FCC in the federal
district court. The losing side in any court decision may appeal to the next
highest court—ultimately taking its case to the Supreme Court for the final
decision. The FCC does not seek out obscenity cases. The Commission does
not have sufficient budget to monitor the programming of all or, in reality,
any stations in the country. Nor would it wish to. It depends on listener com-
plaints, as noted above, to investigate any alleged wrongdoing. If a written
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complaint seems to have merit, the FCC will contact the station and attempt
to determine the exact nature of the referenced material. If the evidence
appears to indicate that the station did broadcast what in the opinion of the
sitting FCC commissioners appears to constitute indecent or obscene mate-
rials, the FCC may then take action against the station. As in the old vaude-
ville skit “pay the $2 and go home,” any station fined is likely to pay the fine
rather than appeal. An appeal requires the services of a law firm and a likely
minimum of tens of thousands of dollars in fees, considerably more than the
average fine.

Congress also wanted a test case. During an oversight hearing by the
Senate Communications Subcommittee in early 1973, the committee chair,
Senator John Pastore, urged the FCC to find a test case. “Unless you put your
foot down and have a test case, we'll never know [the extent of the FCC'’s
authority to regulate indecency].”* FCC chair Dean Burch confirmed that
the Commission had been looking for a test case for years and thought it had
found it with the fine against WUHY for the Jerry Garcia interview. The FCC
presented the following excerpts from the Garcia broadcast to show why it
was displeased:

Shit, man.

I must answer the phone 900 fuckin’ times a day, man.
Right, and it sucks it right fuckin’ out of ya’, man.
That kind of shit.

It’s fuckin’ rotten, man.

Political change is so fuckin’ slow.””

The FCC acknowledged that some people might consider Garcia’s pres-
entation as part of a work of art. However, the FCC noted, “it is quite another
thing to say that WUHY has the right to broadcast an interview in which Mr.
Garcia begins many sentences with ‘Shit, man’...an expression which
conveys no thought, has no redeeming social value, and in the context of
broadcasting, drastically curtails the usefulness of the medium for millions
of people.”*

However, there was no test case because the station paid the fine rather
than take the case to the courts. In 1973, the same year of the WGLD topless
radio fine, the FCC received the test case opportunity it was looking for.
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CHAPTER 2

HOW MAHY DIRTY WORDS?

In 1973 the FCC received a complaint from a man who was driving with his
young son in New Jersey and heard a broadcast on a New York City
noncommercial radio station, WBAI. WBAI was licensed to the Pacifica
Foundation, an organization that operated several stations throughout the
country and was known for its integrity—and bravery. For example, during
the height of the cold war, most commercial stations carried programs about
communism, but rarely, if ever, included a real, live communist in the dis-
cussion. Not so with Pacifica stations. The complainant alleged that at 2 p.m.
one day his son inadvertently tuned into a WBAI broadcast on perceptions
of language, and it included a monologue by comedian George Carlin, one
he had used in nightclubs, entitled “Filthy Words.” It is better known as the
“Seven Dirty Words” case because in his routine Carlin describes the mean-
ings and implications of seven words that he says cannot be uttered on the
public airwaves: shit, piss, fuck, cunt, tits, cocksucker and motherfucker. The com-
plaint was not on the man’s behalf, but on behalf of his son, who he stated
should not be subject to obscene material on the air during the times of day
that young people are likely to be listening to or watching a broadcast station.
A sample segment of the Carlin 12-minute monologue was aired by WBAI
as an illustration during a program discussion of the public’s general view of

language:

I was thinking one night about the words you couldn’t say on the public air-
waves, the ones you definitely couldn’t ever. . . . and it came down to seven but
the list is open to amendment and in fact has been changed by now. A lot of
people pointed things to me, and I noticed some myself. The original seven
words were shit, piss, fuck, cunt, cocksucker, motherfucker and tits. Those are
the ones that will curve your spine, grow hair on your hands and maybe even



bring us, God help us, peace without honor—and a bourbon. And now the
first thing that we noticed was that the word fuck was really repeated in there
because the word motherfucker is a compound word and it’s another form of
the word fuck. Then you have the four-letter words from the old Anglo-Saxon
fame. Uh, shit and fuck. The word shit is an interesting kind of word in that
the middle class has never really accepted it and approved it. They use it like
crazy but it’s not really okay. It’s still a rude, dirty old kind of gushy word.
They don’t like that but they say it, like, they say it, like, a lady now in a middle-
class home, you’ll hear most of the time she says it as an expletive, you know,
it’s out of her mouth before she knows. She says oh shit, oh shit, oh shit if she
drops something. Oh, the shit hurt the broccoli. Shit. Thank you. Now the
word shit is okay for the man. At work you can say it like crazy. Most figura-
tively. Get that shit out of here, will ya? I don’t want to see that shit anymore.
I can’t cut that shit, buddy. I've had that shit up to here. I think you’re full of
shit myself. He don’t know shit from Shinola. You know that? Always won-
dered how the Shinola people felt about that? Hi, I'm the new man from
Shinola. Hi, how are ya? Nice to see ya. How are ya? Boy, I don’t know whether
to shit or wind my watch. Guess I'll shit on my watch. Oh, the shit is going
to hit de fan. Built like a brick shit-house. Up, he’s up shit creek. He's had it.
He hit me. He hit me, I'm sorry. Hot shit, holy shit, tough shit, eat shit. Shit-
eating grin. Uh, whoever thought of that was ill. He had a shit-eating grin. He
had a what? Shit on a stick. Shit in a handbag. I always like that. He ain’t worth
shit in a handbag. Shitty. He acted real shitty. You know what I mean? I got the
money back, but a really shitty attitude.'

The young son was 15 years old. The opinion of some that if he was not
yet already familiar with the words in Carlin’s routine, he must have spent
his life locked in a closet, was not relevant. He was still considered a child
and not an adult. The FCC found the Carlin routine to be patently offensive
and indecent—although not obscene. The Commission decided that the
material was inappropriate for the airwaves and placed a warning in WBAI’s
file. The FCC clarified its definition of indecency, while circumscribing its use
in the broadcast media, as material that

describes, in terms patently offensive as measured by contemporary commu-
nity standards for the broadcast medium, sexual or excretory activities and
organs, at times of the day where there is reasonable risk that children may be
in the audience.?

On principle, WBAI and the Pacifica Foundation appealed, and the FCC'’s
determination was reversed in the U.S. Court of Appeals. The 1977 U.S. Court
of Appeals decision derided the FCC for violating section 326 of the
Communication Act of 1934, which forbade censorship, and stated that
the Commission was preventing “free and robust exchange of ideas on a wide
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range of issues and subjects by means of radio and television communica-
tions.”* The court also found the FCC'’s action to be too vague and broad
because the FCC did not clearly define what it meant by minors and it
“sweepingly forbids any broadcast of the seven words irrespective of context
however innocent or educational they may be. Clearly, every use of the seven
words cannot be deemed offensive even as to minors.”* The appeals court
also stated that Carlin’s words were not obscene, but merely crude statements
and were not used to “titillate.” It questioned the FCC's application of a so-
called national standard.

The Commission never solicited a jury verdict or expert testimony. Nor did it
rely on polls or letters of complaint. The Commission simply recorded its con-
clusion that the words were indecent, thereby creating the suspicion that the
national standard is in fact the composite of the individual Commissioners’
standards or what they suppose are the national standards.’

The case reached the Supreme Court. Staff members at the FCC were
delighted. Finally, they thought, there would be a definition of indecency for
broadcasting; this was the first broadcasting case on the subject to reach the
Supreme Court.

The Court issued a three-part decision in 1978. (See Appendix A at the end
of this book.) First, it stated that the FCC did have authority to take action
against a station for what it believed was indecent, but not obscene, speech.
Second, it agreed with the FCC that this particular program segment was
indecent, although not obscene, and should not have been broadcast during
hours when children might be listening. And third—as broadcasters and reg-
ulators were waiting for a legal definition of indecency in broadcasting—the
Supreme Court did not let the other shoe drop. It stated that all future cases
on the subject would be considered on their individual merits. That meant,
simply, that if any material other than the “Seven Dirty Words” routine was
broadcast and the FCC took action against a station for such airing, the legit-
imacy of the FCC’s action could be challenged and would have to be decided
by the same procedure—an appeal reaching the federal courts and possibly
the Supreme Court for a decision on the specific material of concern. In prac-
tical terms, the only material specifically designated as inappropriate for
broadcasting during daytime hours is Carlin’s “Filthy Words.” Nevertheless,
the Court decision established a principle regarding the broadcast of inde-
cent material at times when children might be in the audience. Justice john
Paul Stevens wrote the Court’s opinion, which stated, in part:

First, the broadcast media have established a uniquely pervasive presence in
the lives of all Americans. Patently offensive, indecent material presented over
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the airwaves confronts the citizen, not only in public, but also in the privacy
of the home, where the individual’s right to be left alone plainly outweighs the
First Amendment rights of an intruder. Because the broadcast audience is con-
stantly tuning in and out, prior warnings cannot completely protect the lis-
tener or viewer from unexpected program content. To say that one may avoid
further offense by turning off the radio when he hears indecent language is
like saying that the remedy for an assault is to run away after the first blow.
One may hang up on an indecent phone call, but that option does not give the
caller a constitutional immunity or avoid a harm that has already taken place.

Second, broadcasting is uniquely accessible to children, even those too young
to read. Although . . . [a] written message might have been incomprehensible
to a first grader, Pacifica’s broadcast could have enlarged a child’s vocabulary
in an instant. Other forms of offensive expression may be withheld from the
young without restricting the expression at its source. Bookstores and motion
picture theaters, for example, may be prohibited from making indecent
material available to children. . . . The ease with which children may obtain
access to broadcast material . . . amply justifies special treatment of indecent
broadcasting.®

Justice William J. Brennan'’s dissent promulgated—but, as a minority view,
did not establish—a different principle. Brennan wrote that

Whatever the minimal discomfort suffered by a listener who inadvertently
tunes into a program he finds offensive during the brief interval before he can
simply extend his arm and switch stations or flick the “off” button, is surely
worth the candle to preserve the broadcaster’s right to send, and the right
of those interested to receive, a message entitled to full First Amendment
protection.

1 would place the responsibility and the right to weed worthless and offensive
communications from the public airways where it belongs and where, until
today, it resided: in a public free to choose those communications worthy of
its attention from a marketplace unsullied by censor hand.

There lurks in today’s decision a potential for reducing the adult population to
hearing only what is fit for children.’

Brennan also suggested that the explanation of the seven words in the
context of a serious study of language might be of value to some parents
who want their children to understand the true meaning of such words
rather than maintain for them a mysterious and potentially harmful taboo.
He also chastised the majority opinion of the Court for its

depressing inability to appreciate that in our land of cultural pluralism, there
are many who think, act, and talk differently from the Members of this Court,
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and who do not share their fragile sensibilities. It is only an acute ethnocen-
tric myopia that enables the Court to approve the censorship of communica-
tions solely because of the words they contain.®

Although the Seven Dirty Words case is considered the seminal case in
regard to broadcast indecency, between the initial complaint and the Supreme
Court decision, another, frequently forgotten, FCC action set the tone for
subsequent applications of the First Amendment to the electronic media. In
a Notice of Apparent Liability to the University of Pennsylvania dated
December 4, 1975,” the FCC found that the university’s noncommercial radio
station, WXPN-FM, had violated the standards the Commission had set forth
“with respect to the broadcast of obscene or indecent matter.” The Com-
mission noted examples such as the following:

Male announcer: ... on the air.

Female caller: Kiss my pussy, you dog you—

Male announcer: You're beautiful! You're a poet!

Female caller: Suck my pussy, you motherfu—

Male announcer: You're a poet! Don’t hang up—keep going.

Female caller: Suck out my ass. Get a straw and strip it to the bone and
suck out that motherfucker.

Another example cited by the FCC:

Male caller: We stopped into one of those porno stores on Market
Street and we saw there the Greek Goddess—Not just two holes, but
three—$29.95 rubber doll—

Male announcer: You mean in the mouth, in the butt and between the
legs?

Male caller: That—as the man in the store described it—Not only has
she got a mouth and a cunt, but she’s got an asshole, too—(Laughter)

And a further example:

Male announcer: Listen, you should call us more often and you should
let your son listen to it, and you should teach your son that for him to
beat-off at his age is good—for him to say fuck is good—for him to
want to go to bed with you is healthy—for him to want to screw you,
a la etcetera, is healthy—

Female caller: You know, he—he does want to go to bed with
me.

Male announcer: Oh, you should give him all the physical attention
you can give him now, so he won't be starved for it and go out raping
later.
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Female caller: Oh, he gets plenty of physical attention. I mean, he—
he—
Male announcer: When was the last time you blew him?

The FCC fined the station the standard $2,000 and two weeks later
issued an order for a hearing on whether the station’s license should be
revoked." (Ultimately, it was not.) Interestingly, the FCC'’s decision was not
based on traditional political philosophies. The two dissenting commission-
ers were Robert E. Lee, a strong conservative, and Benjamin Hooks, a strong
liberal.

That the Seven Dirty Words decision did not solve the definition problem
was evident a decade later in another situation involving, coincidentally, Paci-
fica. The same Pacifica radio station, WBAI in New York, planned to do a
reading of James Joyce’s Ulysses at 11 p.m. one night. Without telling the FCC
the name of the novel, it asked whether it could present passages containing
the words “kissing my bottom,” “put it in me from behind,” “lovely young
cock,” “stick his tongue seven miles up my hole” and “fucked yes and damned
well fucked too.” The FCC refused to advise WBAI whether or not it could
present a reading with such language. WBAI presented it anyway, and the
FCC took no action on the grounds that the questionable material was pre-
sented after midnight, within the bounds of the safe harbor for so-called
adult, or indecent, programming,"'

From the time of the Seven Dirty Words decision in 1978 to the present
time—into the twenty-first century—the FCC and Congress have been
running a marathon of deregulation in everything but their perceptions of
indecency. Whether hypocrisy, political opportunism or more conservative
national morality, or combinations of all have been the motivating factors is
arguable. Deregulation began in earnest under a Democratic president,
Jimmy Carter, in the late 1970s, implemented by his FCC chair, Charles
Ferris. The social consciences that marked the 1960s and early 1970s began
to disappear as the FCC actions appeared to more and more serve the private
rather than the public interest. Public interest groups hoped for better times
with Carter’s appointment of Ferris in 1977; however, their hopes were
dashed as Ferris moved even further away from public interest regulation to
proindustry deregulation, reversing many of the proconsumer gains initiated
when President John Kennedy appointed Newton Minow chair of the FCC
in 1961, gains that continued in subsequent years as part of the Kennedy-
Minow legacy." Ferris, however, left another kind of bequest, described
by Broadcasting magazine as a “laissez-faire legacy.” The FCC, under his
leadership, was described by Ralph Nader as one of the worst agencies in
Washington."”
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The “Right” Thing to Do

Deregulation galloped apace during the Ronald Reagan administrations, with
a relaxation of the antimonopoly, multiple ownership rules, the discontinu-
ance or vitiation of the program service requirements of broadcast stations,
the relaxation of the number of commercial minutes permitted per hour, the
elimination of requirements for the ascertainment of community needs by
stations, the rescinding of program log requirements, the authorization of
product identification and logos for public broadcasting underwriters, the
abolition of the Fairness Doctrine and the replacement of stations’ license
renewal applications, which required a showing of having operated in the
public interest, with a postcard-size form. Within a few years even cable tel-
evision, which had been under the regulatory jurisdiction of the FCC, was
virtually totally deregulated under the Cable Communications Policy Act of
1984, giving the cable industry free rein on fees and providing (or not) serv-
ices to cable subscribers.

During the same period, beginning in 1976, sex became television’s
biggest rating booster. The Charlie’s Angels series spawned a plethora
of “jiggle” or “T and A” programs. Citizen and professional organizations,
such as the National Parents-Teachers Association and the American Medical
Association, expressed concern about too much sex in the media, and the
National Association of Broadcasters was pressured into adding to its televi-
sion code prohibitions concerning obscenity and profanity. However, the
code was voluntary and had litle effect on programming and was later
abolished."

For some the introduction of legislation and agency rules regarding inde-
cent content was out of a sincere desire to protect children. For others that
motive opened up an opportunity to concurrently bar material they didn't
want adults exposed too, either. The various laws designed to protect chil-
dren did both in some cases, resulting in ultimate findings of unconstitu-
tionality. The Protection of Children Against Sexual Exploitation Act of 1977
was sufficiently narrowly defined to fall into the category of protection
against obscene material. Child pornography, per se, is banned. But subse-
quent Acts, such as Title V of the Telecommunications Act of 1996, the
Communications Decency Act (CDA); the Child Pornography Prevention
Act of 1996 (hurriedly enacted when the CDA was declared unconstitu-
tional); and the Child Online Protection Act of 1999 (COPA) were written so
broadly they infringed on adults’ rights to receive adult material and encoun-
tered First Amendment problems in the courts. It was in 1968 that the
Supreme Court rendered a seminal decision regarding minors and obscene
material. In Ginsberg v. New York, the Court ruled that a
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Store owner’s conviction under New York criminal obscenity statute that bars
knowing sale to those under seventeen years of age of materials “harmful to
minors” whether or not such materials would be obscene for adults is consti-
tutionally valid, since state authority to control conduct of children exceeds its
authority over adults, since New York’s adjusted definition of obscenity for
minors is based on such authority, and since the term “harmful to minors”
gives an adequate notice of prohibited conduct and is therefore not imper-
missibly vague.”

A further case that established the principle of protection of children was
New York v. Ferber in 1982, which affirmed a state’s right to prosecute anyone
who depicted children in sexual acts, without first having to prove that the
materials are obscene. The Supreme Court made it clear that “the need to
control child pornography was so compelling that the states were free to
enact laws that might be unconstitutional under other circumstances.”'® As
discussed in this chapter, the protection of children continues to be the key
rationale in attempting to control “dirty discourse,” including efforts involv-
ing the Internet. In its discussion of the CDA, for example, the Supreme
Court observed that “pornography on the Internet is a flourishing business,
with [in 1996] about 28,000 different Web sites generating almost $925 million
in revenues per year.”"

For more than a decade following the Seven Dirty Words case, the FCC
appeared to be content with the status quo. It carried its concerns with inde-
cent programming no further and rarely took action against stations for such
programming, While the topless radio format per se abated somewhat, more
formal programs emphasizing sex began to grow. “Shock jocks”—epitomized
later by the Howard Stern and Don Imus genre—created more and more
concern on the part of citizen organizations, ranging from children’s advo-
cates to right-wing fundamentalist religious groups. Pressures on Congress,
relayed to the FCC, made the Commission take notice.

Capitalizing on their connections to the Reagan administration and to
members of Congress such as Senator Jesse Helms, the religious right and
other right-wing groups made special attempts in 1986 to pressure the FCC
into interpreting the Seven Dirty Words case more broadly, rather than in
the narrow limitations of the Supreme Court’s decision. The National
Federation for Decency (NFD), led by right-wing representative Donald
Wildmon, and Morality in Media (MIM) picketed the FCC headquarters to
call attention to their campaign. They also generated mass complaints from
their followers. Even a conservative such as FCC chair Mark Fowler, who suc-
ceeded in dismantling almost all consumer protection and public interest reg-
ulations at the FCC, was targeted by Wildmon as not being assiduous enough
in enforcing indecency provisions, and Wildmon was prepared to oppose
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Fowler if the latter sought another term as FCC chair.'® Typical of the organ-
ized right-wing pressure on the FCC, broadcasters and advertisers was the
following flyer distributed to members of allied organizations by Wildmon."

URGENT!!!
Your help is needed!

From: Donald Wildmon
Executive Director

National Federation for Decency
Tupelo, Mississippi 38803

The Federal Communications Commission has said it will prosecute stations
which air obscene and/or indecent programming. We need your help in mon-
itoring the Howard Stern Show which airs from 6:00 A.M. until 10:00 A.M. on
radio station WYSP in Philadelphia.

Here is how you can help. Listen to the program. (If at all possible tape the
program.) If you feel that any part of Mr. Stern’s program is obscene or
indecent, write James McKinney, Chief, Mass Media Bureau of the Federal
Communications Commission and say so.

Be sure to give as many specific details as to why it was indecent—what was
said, etc. Spell it out in detail. (That is the reason you need to tape the
program.) Send along the tape to Mr. McKinney if possible.

In your letter to Mr. McKinney, be sure to mention the station on which the
program was aired, the time of the program, and the date. Mail this informa-
tion to: James McKinney, Chief, Mass Media Bureau, Federal Communications
Commission, 1919 M Street, Washington, D.C. 20554.

PLEASE HELP WITH THIS PROJECT! THE FCC NEEDS LOTS OF
ACCURATE, INFORMATIONAL LETTERS FROM LISTENERS IN AND
AROUND PHILADELPHIA.

The religious right and other right-wing pressure groups did have an
impact on the FCC. On November 24, 1987, in the definition/enforcement
statement noted earlier, the FCC, “after a 12 year hiatus, has made it clear
that it intends to take enforcement actions against broadcasters who air
obscene or indecent programming in violation of the law.” The publicly
distributed statement (see Appendix B at the end of this book) reaffirmed
three indecency rulings from the previous April against three broadcast
stations.”

One of these stations, ironically (or, perhaps, not surprisingly), was a
Pacifica station in Los Angeles. It aired the play Jerker, which features con-
versations that include sexual attitudes and visions of two homosexuals who
are dying of AIDS. The Commission found the material patently indecent
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and possibly obscene.?' Here are some excerpts from Jerker, as quoted by the
FCC in coming to its decision.

Yeah, it was loving even if you didn’t know whose cock it was in the dark or
whose asshole you were sucking.

I'll give you the gentlest fuck west of the Mississippi.

We cuddled and played around a bit before he started working on my ass. |
remember he was kneeling between my legs and he worked my asshole with
lube for the longest time—just getting it to relax so there was no tension, no
fear.

He lowered himself on top of me and slid his dick in all the way, but so gently,
so smoothly, there wasn’t even a bit of pain.

His cock felt warm inside me—and full—so nice and full. So he began sliding
his cock back and forth inside of my ass—but so gently, so gently.

I don’t think I've ever had such a gentle, sensitive fuck before or after. Well, he
must have gone at it for twenty minutes at the very least—and then he whis-
pered to me, “You're gonna feel me come inside of you.” And I did, man, I
could feel the cum pulse up his shaft inside of my ass. I could count the pulses
and it felt warm and good.

The Commission asked the Department of Justice to look into the degree
of obscenity for possible prosecution. The Justice Department took no
action.

The second station was cited for airing a song, “Makin’ Bacon,” that the
Commission considered to be offensive because of references to sexual
organs and activities. The following lyrics were quoted by the FCC in its
decision.”

Makin’ bacon, makin’ bacon, makin’ bacon, makin’ bacon
A ten-inch cropper with a varicose vein

Makin’ bacon is on my mind

Come here baby, make it quick

Kneel down there and suck on my dick

Makin’ bacon is on my mind

Makin’ bacon is on my mind

Turn around baby, let me take you from behind
Makin’ bacon is on my mind

With your blue, blue knickers, you look so neat
Makin’ bacon is on my mind

Bend over baby, gonna give you my meat
Makin’ bacon is on my mind

Get down baby on your hands and knees
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Take my danish and give it a squeeze

Makin’ bacon is on my mind

Makin’ bacon is on my mind

Turn around baby. Let me take you from behind
Makin’ bacon is on my mind

Hey, baby got something to chew

Deep throat, baby, it’s good for you

Makin’ bacon is on my mind

The FCC found that the song was patently offensive with “several clearly
discernible references to sexual organs and activities.”*

The third citation was against Infinity Broadcasting and its Howard Stern
show,* which was to become a principal target of FCC indecency rules imple-
mentation. And to be used in this and future instances as a warning to other
“shock jock” shows as well. The morning radio show was on the air from 6
a.m. to 10 a.m. Monday through Friday and, according to the FCC, had “spe-
cific references to masturbation, ejaculation, breast and penis size, sexual
intercourse, oral-genital contact, sodomy, bestiality, menstruation, and testi-
cles.”? Six examples quoted by the FCC in its decision are

Stern: God, my testicles are like down on the floor. Boy, Susan, you
could really have a party with these. I'm telling you honey.
Ray: Use them like Bocce balls.

* Kk *
Stern: Let me tell you something, honey. Those homos you are with are
all limp.
Ray: Yeah. You've never even had a real man.
* * *
Susan: No. I was in a park in New Rochelle, N.Y.
Stern: In a park in New Rochelle? On your knees?
Susan: No, no.

Ray: And squeezing someone’s testicles, probably.
* K *

Stern: (talking to a caller) I'd ask your penis size and stuff like that, but

I really don't care.
* % &

Stern: (in a discussion about lesbians) I mean, to go around porking
other girls with vibrating rubber products and they want the whole

world to come to a standstill.
* * K

Stern: Have you ever had sex with an animal?

Caller: No.

Stern: Well, don’t knock it. I was sodomized by Lambchop, you know
the puppet Shari Lewis holds? Baaaah. That’s where I was thinking that
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Shari Lewis instead of like sodomizing all the people at the academy to
get that shot on the Emmys she could've had Lambchop do it.

The findings in these three cases clearly broadened the interpretation
of indecency developed in the Seven Dirty Words case—exactly what the
religious right pressured the FCC to do. But the FCC was not unanimous.
Commissioner Patricia Diaz Dennis noted that in Shakespeare’s Macbeth and
Taming of the Shrew there are scenes that “refer to excrement and to sex in
fairly graphic terms,” but she didn’t think that the Commission would want
to bar such plays from prime-time airing on television.*

Freedom Time

The ECC also established what it called a “safe harbor” for so-called adult
programming, hours that the Commission presumed children would not be
watching or listening—from midnight to 6 a.m. In other words, adult pro-
gramming, or programming that might be considered by some to be inde-
cent, could not be broadcast between the hours of 6 a.m. and midnight. At
no time could so-called obscene programming be broadcast.”” The safe
harbor provision was argued in the courts, which upheld the FCC’s safe
harbor concept, but questioned the narrow six-hour window. At the same
time, Congress, yielding to conservative pressure groups, directed the FCC
to ban indecent programming entirely from the airwaves. Civil liberties and
. public interest groups convinced the courts to stay the congressional ban
pending further FCC study. Nevertheless, in 1990 the FCC issued a 24-hour
ban on indecent programming. Less than a year later the US. Court of
Appeals found the total ban unacceptable and directed the FCC to

Ken Donaldson
KRTS, Houston, Texas

As a rock-ribbed libertarian type, | say no, the government has no busi-
ness censoring broadcasters, unless the speech in question endangers
the public (for example, airing a bogus bomb threat). In the United
States, we should let the marketplace decide what speech is acceptable.
If the public doesn’t like what is being aired, it can “vote with its pock-
etbook,” and simply not listen to a station or patronize its advertisers.
In my opinion we have ceded far too many of our freedoms and abdi-
| cated far too much of our responsibility to the federal government.
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reestablish a reasonable safe harbor. Not to be outdone, Congress then
attached a midnight to 6 a.m. requirement to a 1992 bill funding public
broadcasting. Back and forth the safe harbor times went among the FCC,
the courts and Congress, and at one time the restriction was even com-
pletely eliminated. In the continuing safe harbor saga, the FCC established a
midnight to 6 a.m. time, which was thrown out by the courts, and then an
8 p.m. to 6 a.m. period, which was also thrown out by the courts, then back
to a midnight to 6 a.m. period. In 1993 the U.S. Court of Appeals reaffirmed
the FCC's right to establish a safe harbor, but moved the time to 10 p.m. to
6 a.m. The safe harbor issue finally reached the Supreme Court. A variety of
organizations, ranging from the American Civil Liberties Union to Action
for Children’s Television, argued that the best protection for children was
the maintenance of the First Amendment’s guarantees of freedom of
speech and press. Peggy Charren, president of Action for Children’s Televi-
sion—the constituency that the safe harbor mandate purportedly was
designed to protect—said, “The way the FCC has defined indecency could
do in ‘Bullwinkle.” It's amazing that just when we’re instructing people
throughout the world about the beauty of free speech, we’re doing away
with it in this country.”?

The Supreme Court let stand two U.S. Court of Appeals decisions affirm-
ing the FCC's authority to establish safe harbor standards for the ostensible
purpose of protecting children in the audience. The Commission then estab-
lished a safe harbor of 10 p.m. to 6 a.m., which exists at this writing.” In 1996
the Supreme Court refused to hear a challenge to the 1992 amendment to
the Public Telecommunications Act that established a restricted period.” The
finalization—up to that time—of indecency restrictions appeared to fly in the
face of precedent in some key cases. Although the appeal argued that “the 6
A.M. to midnight ban is unsupported by any evidence of harm to minors and
is not narrowly tailored to serve the government’s asserted interests,” the U.S.
Court of Appeals verdict upheld by the Supreme Court stated that “we find
that the government has a compelling interest in protecting children under
the age of 18 from exposure to indecent broadcasts.”*

Attorney and cable producer Regina Ramsey noted that upholding such
First Amendment restrictions occurred only if the restrictions “both further
a substantial government interest and are narrowly tailored to achieve only
that aim.” She cited two cases, one in which the court stated that “mere spec-
ulation of harm does not constitute a compelling state interest” and another
in which the Supreme Court noted that the First Amendment needs “breath-
ing space to survive,” implying that vague regulations are unacceptable. She
further noted that in 1991 the FCC affirmed its dismissal of an indecency
complaint against a newscast that broadcast phone conversations of alleged
mobsters in which profanity was abundant.” Such analyses, however, did not
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deter Congress, a court or the FCC from its mission vis-a-vis perceived inde-
cent content.

At first the FCC issued warnings to stations—as early as 1987 to two sta-
tions that carried the Howard Stern program and about which the FCC had
received listeners’ complaints. However, Stern’s material got, if anything,
even more coarse, and in 1992 the FCC fined Infinity Broadcasting Company,
whose stations carried Stern’s programs, the largest fine in history, $600,000.
That didn’t stop Stern or Infinity. Or the FCC. The total of fines reached $2
million. But Stern’s ratings and Infinity’s profits continued to grow, in large
part because of the publicity generated by the FCC’s actions. Some critics
suggested that Infinity got more than $2 million worth of publicity out of
it all.

A number of other stations, however, concerned that they too might be
fined, pleaded with the FCC for a new, clarified statement on what consti-
tuted indecency. But, for some reason, the FCC did not issue such a clarifi-
cation for another decade—until 2001—and in the interim continued to fine
stations for infractions that sometimes were even accidental, absent a clear,
binding definition of what was impermissible on the air.

Many groups and individuals tried to fathom the FCC’s indecency con-
cepts. One syndicated article described it as follows:

How would you like to be told that if you said the wrong thing you would
lose your livelihood, and then when you asked for some guidance as to what
the “wrong thing” might be, they told you that they couldn't tell you in
advance, but that they’d have to wait until you spoke, and if you said the wrong
thing they’d tell you then. And take away your livelihood.*

Nevertheless, the FCC attempted to show that it meant business with its
1987 statement on indecency, and entertained and seriously examined the
plethora of complaints that began to pile up. By 1989 it had a backlog of 95
complaints that could not be summarily or easily dismissed. Acting on its
then safe harbor principle of 8 p.m. to 6 a.m., it cited eight stations for their
daytime programming, and the other complaints were finally dismissed
because the broadcasts took place during the safe harbor period. The offend-
ing material was not confined to any given geographical area. Two stations
in Miami were fined $10,000 and $2,000 respectively for airing material
deemed indecent on talk shows hosted by popular radio personality Neil
Rogers. A station in Las Vegas was fined $2,000, one in Los Angeles $6,000,
and others in New York, Cleveland, St. Louis, and Paris, Arkansas, were given
warnings. What kind of content was found to be indecent? Substituting
candy brand names for body parts. Pitching a beer for lesbians. Joke songs
and fake commercials with offending material. The new crackdown was led
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by FCC chair Alfred Sikes, a staunch conservative newly appointed by
President Ronald Reagan. Sikes defended the FCC'’s actions in a speech about
indecency at a National Association of Broadcasters convention by saying,
“Ask yourself whether Thomas Jefferson, or James Madison, or others, had
such materials or circumstances in mind when the First Amendment was
being crafted.” On the other hand, the manager of one of the stations fined
for the Neil Rogers show challenged the FCC’s determination that the
program violated contemporary community standards. The manager stated
that the ratings showed Rogers to be the most popular AM talk-show host in
South Florida.*

Television was not neglected. In 1988 the FCC decided that the film
Private Lessons, which had been aired on a Kansas City TV station, was
indecent because the “story line of the seduction of a 15-year-old boy by
an older woman, together with the inclusion of explicit nudity, would
have commanded the attention of children.”” In 1990 the FCC spent a
year investigating allegations of indecency against a highly praised series
imported from the BBC, The Singing Detective. Communications attorney
Robert Corn-Revere, who was with the FCC at the time, later stated that
it was “the most egregious” example of FCC censorship following the
Commission issuance of its 1987 indecency guidelines.”® Corn-Revere wrote
that

To the extent the FCC seriously considered merit as an important factor in
making indecency determinations, “The Singing Detective” did not present a
close case . . . But the FCC did not consider the program as whole. Indeed, the
Commission did not even know what the show was about. Its review was
riveted on images of nudity and a short scene in which a child witnesses a non-
graphic sexual encounter.”

To Each His Own

In the meantime Congress continued to seek restrictive legislation on what
many of its members considered obscene speech—the perception of obscen-
ity varying, of course, according to each legislator’s background and beliefs.
In 1988 Congress upset many civil liberty organizations and individuals ded-
icated to the First Amendment. A Senate bill entitled the Child Protection
and Obscenity Enforcement Act of 1988 was pushed during the last weeks
of the Reagan administration by a coalition that included right-wing extrem-
ists, purportedly to combat child pornography. While none of the major
opposing organizations questioned the importance of fighting child pornog-
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raphy, they did question the overall impact on everyone’s free speech. One
such organization, Americans for Constitutional Freedom, stated:

The right-wing extremists call it an “anti-obscenity” bill. But because the def-
inition of obscenity is so vague and the bill’s penalties are so extreme, it will
have a chilling effect on the creative content of all forms of literature, art,
movies, plays and music. It is also an invitation to “moral” vigilante groups to
intimidate local video and bookstore owners.*

Public and governmental concern was exacerbated in 1992 with the debut
of NYPD Blue, a program that included realistic language, sexual connectiv-
ity and partial nudity. The religious right attempted to organize a nationwide
boycott of the program even before it went on the air. A number of ABC
affiliates succumbed to the pressure and refused to carry the initial program
and, in some cases, subsequent programs. But it received critical acclaim for
its artistic and entertainment values and shot up in the ratings, including in
some of the geographical areas that generated some of the strongest com-
plaints about it.” Nevertheless, it prompted more demands for tougher reg-
ulation on sex in the media. In a way, it was a prime example, at the turn of
the twenty-first century in the United States, of the Victorian hypocrisy that
marked both pre- and post-Victorian England. Perhaps Noel Coward said it
best when he commented on the success of, and protest against, the sexual
content of his play Private Lives, which debuted in 1924. Critical reviews
described the play as “tenuous. . . brittle . . . delightfully daring.” Coward
noted that the reviews plus the play’s “irreverent allusions to copulation”
caused “a gratifying number of respectable people to queue up at the box
office.”*

In 1995 a federal court of appeals affirmed both the FCC’s definition of
indecency, as promulgated in 1992, and the restriction of so-called adult—
sometimes considered by some as indecent—programming to the 10 p.m. to
6 a.m. safe harbor. Communication law firms attempted to clarify the FCC’s
posture for their clients. One of the leading Washington, D.C., firms, Haley,
Bader and Potts, issued a “Primer on Indecency” (see Appendix C at the end
of this book), which stated that “the FCC’s indecency standard is both vague
and complex.”"

Also in 1995 a peculiar series of events related to the Howard Stern
program resulted in the FCC levying a series of heavy fines through Notices
of Apparent Liability (NALSs) against Stern’s parent organization, Infinity
Broadcasting, which subsequently paid the highest single amount of money
to the government for having broadcast allegedly indecent programming, but
not one cent in fines. When is a fine not a fine? A series of Stern’s programs
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aired in 1994 were found by the FCC to contain language that describes sexual
and excretory activities and organs in patently offensive terms at times when
there was a “reasonable” risk that children may have been in the audience.
Infinity challenged the fines and announced that it would sue the FCC—as
legally provided for—in the federal district court. At the last minute Infinity
offered to “donate” $1.7 million to the FCC in exchange for the Commission
vacating all NALs. Infinity agreed to re-educate all of its on-air personalities
about the FCC’s indecency standards, but neither Infinity nor Stern were
required to admit any wrongdoing regarding the programs that had been the
subjects of the NALs. The largest single broadcasting fine in history turned
out not to be a fine!*

Federal concern with indecency in the mass media was not limited to
broadcasting. The final years of the twentieth century and the beginning
years of the twenty-first marked increased activity, even hyperactivity, on the
part of Congress and the FCC regarding allegedly indecent discourse, in
words and pictures, in all media. Because of the lengthy bureaucratic process
required to finalize an action against a station (due process protects stations
as well as individuals), many indecency and obscenity cases appear to be
dormant for years, and the public doesn’t find out about them until and if
some dramatic action, such as the fines against Howard Stern, takes place. A
formal complaint to the FCC about program content must be in the form of
a written allegation accompanied by a detailed description of the content in
question. Formal complaints are comparatively few, considering the need to
provide the FCC with either a written transcript of the offending material or
an audio- or videotape of the program. If the FCC finally does investigate a
complaint and finds the broadcaster liable, it then issues a Notice of Appar-
ent Liability, citing a fine or other action. Sometimes it takes months and even
years after the infraction for the notice to be sent. After a 30-day period for
a given broadcaster’s formal response to the allegation and the action, the
FCC goes ahead with the proposed action or modifies it. This may also take
months and even years. If the broadcaster challenges the action in the courts
by suing the FCC, it may take another few years for the case to be heard
and/ or resolved. So, even as this is being written, indecency cases from the
twentieth century are still pending.

Acts of Decency

The FCC and Congress made certain there could be many indecency cases.
The Telecommunications Act of 1996 included landmark legislation con-
cerning indecency in the media, with the inclusion of the Internet as a for-
bidden sphere and strengthened regulations for cable. But even before that,
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cable was the subject of federal action. In 1987, even as the FCC was man-
dating stronger controls over broadcast indecency, the Supreme Court
decided that state and local governments may not restrict local cable systems’
carriage of indecent programming, even nudity and sex acts (multiple own-
ership of cable systems—multiple-systems owner, or MSO—is permissible,
but cable distribution is local).*’ The case in point was a landmark decision.
A Utah law restricted sexually explicit programming on cable to the hours
between midnight and 7 a.m. The Utah Cable Television Programming
Decency Act permitted sanctions against anyone who “as a continuing course
of conduct . . . knowingly distributed indecent material within this state over
any cable television system or pay for viewing television programming.” The
federal courts found that the law was too broad in its attempts to ban nonob-
scene material. Utah had used the Seven Dirty Words decision as its ration-
ale for the law. It appeared that any additional attempts by any states to censor
nonobscene cable programming would be held unconstitutional.*

The Cable Television Consumer Protection and Competition Act of 1992
somewhat modified this restriction on censorship, giving cable operators
the option of banning or not banning “patently offensive material” on any
channels they leased for commercial purposes. The act also allowed cable
operators to censor sexually oriented programs on any of their access
channels—public, education and government. (See Appendix D at the end of
this book.) Within a month the FCC issued proposed rules to implement the
act. The intended regulations were “designed to restrict access by children to
indecent programming on leased access channels of cable systems” and to
“enable cable operators to prohibit use of channel capacity on the public,
educational, or governmental access channels (‘PEG channels’) for pro-
gramming which contains obscene material, sexually explicit conduct, or
material soliciting or promoting unlawful conduct.”® The cable operator
would no longer be immune from liability for access channel material
deemed obscene and would be authorized to enforce a written and published
policy of prohibiting programming that the cable operator reasonably
believes describes or depicts sexual or excretory activities or organs in a
“patently offensive manner as measured by contemporary community stan-
dards.” The cable operator would also be expected to exclude from leased
access channels any programming it considers to be indecent. The proposed
rule would require the cable operator to put on a single channel all indecent
programming, to block that channel unless a subscriber specifically requested
its reception, and to inform cable subscribers if a given program is consid-
ered indecent according to FCC standards.*® Several years later, however, in
1996, the courts overturned this provision of the 1992 Cable Act.”

It was in the 1996 Telecommunications Act, backed by both Republicans
and Democrats, that alleged indecency was sledge- hammered by Congress—
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in broadcasting and cable and on the Internet. One provision required cable
systems to either scramble any channels with sexually explicit adult programs
or restrict them to a 10 p.m. to 6 a.m. safe harbor. In 2000 the Supreme Court
found this provision unconstitutional, noting that a blocking device was avail-
able for parents who did not want their children to watch such programming.
In the majority opinion, Justice Anthony Kennedy noted that “even where
speech is indecent and enters the home, the objective of shielding children
does not suffice to support a blanket ban if the protection can be accom-
plished by a less restrictive alternative.” In sum, it was a violation of the First
Amendment to deny nonobscene programming to adults when children
could be protected by means other than blanket censorship.* The 1996 act
also required the blocking of audio and video of sexually explicit channels,
except to those homes that subscribe to them, with fines up to $100,000 for
transmitting obscene material. Four years later, however, in suits brought by
the Playboy and Spice cable channels, the Supreme Court found that the
requirement blocking or scrambling channels with sexually oriented materi-
als was unconstitutional. It said that “laws designed or intended to suppress
or restrict the expression of specific speakers contradict basic First
Amendment principles.”*

Another key provision of the Telecommunications Act of 1996 established
the V-chip and a rating system for broadcast channels. Responding to increas-
ing complaints and personal perceptions about sex, violence and language
available to children over television, Congress mandated that all but the
smallest television sets manufactured after June 1999 be equipped with a V-
chip that blocks any program rated by the distributing network or station as
containing material unsuitable for children. To receive such programs for
adult viewing, the adult in the household would be required to enter an acces-
sibility code. The act also required the broadcasting industry to develop,
within a year, a rating system that enabled one to judge whether any given
program contained too much sex, profanity or violence for children. The
industry at first dragged its heels on agreeing on a rating system; many
industry leaders considered such a requirement an intrusion on their First
Amendment rights. The FCC set a deadline: if the industry did not develop
an acceptable rating system, then the FCC would develop one and impose it
on the field. The industry hastened to come up with a system. Perhaps as a
compromise possible in the shortest time with the least contention, it
adapted the motion picture industry rating system. TVY signified suitability
for very young children, TVY?7 for children over seven years of age, TVG for
children of all ages, TVPG for programs that might need parental judgment
and guidance, TV14 for programs that might be considered unsuitable for
children under 14, and TVMA for programs some might consider unsuitable
for children under 17 years of age. Parents, professionals, consumer advo-
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cates and many members of Congress found these ratings too vague and
devoid of indicating what the objectionable content might be. Within
months—by mid-1997—the industry developed a letter rating system: S for
sexual content, V for excessive violence, L for unsuitable language, D for sug-
gestive dialogue and FV for fantasy violence. Except for NBC and a number
of cable networks, the industry adopted the letter ratings and showed the
appropriate letters in a corner of the screen at the start of a program.

First Amendment advocates were strongly concerned. Broadcasting and
Cable magazine noted some of their concerns:

The requirements infringe on broadcasters’ First Amendment rights of free
speech. It would be virtually impossible to rate and code every television
program. Television programs that are labeled as violent or with adult themes
would frighten away advertisers. Implementing the V-chip requirement would
force networks to favor sitcoms against serious drama because the latter might
well attract S and/or V labels.

Critic Brian Burke noted that “instead of empowering parents or strength-
ening their influence in America’s cultural landscape, the V-chip challenges
parental authority and places them in an untenable position, holding their
own against the relentless wave of commercial exploitation from outside,
while fighting an adversarial war to suppress their child’s innate desire to
experience the forbidden world . . . if you keep children from seeing obscene,
indecent or violent behavior, what will happen to them when they turn 17
or 18 and have to go out into the real world? . . . the v-chip proposes to keep
the children gagged and blindfolded on the banks until some arbitrary age
and then casting the bodies into the rapids and expecting them to swim intel-
ligently upstream.”** Researcher and teacher Aaron Furgason concluded that
“the V-chip should be found unconstitutional . . . it is supposed to make it
easier for parents to monitor what their children are watching, . . . in reality
just the opposite is happening . . . what the V-chip ultimately will do is to
keep parents and children from communicating with one another on what is
good and what is bad behavior.””'

Another concern about the V-chip, even for its advocates, is that children
and especially teenagers might find ways of bypassing the V-chip. In addition,
there was justifiable concern by its advocates that relatively few homes were
actually using the V-chip.” One study revealed that of the 40 percent of the
homes that have the V-chip or another program-blocking device, only about
half actually use it.”

A third key First Amendment issue in the Telecommunications Act of 1996
was Title V of the act, better known as the Communications Decency Act
of 1996 (CDA). This act was aimed at “dirty” content on the Internet. It
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prohibited not only obscenity but also “indecent” and “patently offensive”
material anywhere on the Internet where such material might be accessible
to children. One of the provisions of the CDA forbade use of any telecom-
munications device to make, create, solicit or transmit

any comment, request, suggestion, proposal, image or other communication
which is obscene or indecent, knowing that the recipient of the communica-
tion is under 18 years of age, regardless of whether the maker of such com-
munication placed the call or initiated the communication.™

And in another provision it prohibited use of

any interactive computer service to display in a manner available to a person
under 18 years of age, any comment, request, suggestion, proposal, image, or
other communication that, in context, depicts or describes, in terms patently
offensive as measured by contemporary community standards, sexual or excre-
tory activities or organs, regardless of whether the user of such service placed
the call or initiated the communication.”

Anyone transmitting such material—with “indecent” and “patently offen-
sive” still catch-all words not specifically defined—would be subject to a fine
of $25,000 and two years in jail. The religious right, strong backers of the
bill, insisted that it would ban only hardcore and child pornography. In addi-
tion to an inherent disagreement about what constituted indecency or was
patently offensive, the law provided no exception for material that might
be considered of scientific, artistic, political, literary or social value. For
example, if a woman logged on to the Internet to exchange information on
breast cancer, she would appear to be breaking the law. Similarly, so would
a man who logged on to exchange information about prostate cancer. Both
would be transmitting material about sexual or excretory organs and func-
tions. Much of Shakespeare, as well as other great works of art, drama and
literature, would be banned.

The moment the bill was passed by Congress and signed into law by Pres-
ident Clinton, it was challenged in the courts by a large group of diverse
organizations, ranging from Internet companies to publishers to the Ameri-
can Library Association to the American Civil Liberties Union. They made
the point that the law was so broad that virtually anything related even
vaguely to sexual or excretory organs or functions would fall under it.” It is
significant that the CDA was pushed through Congress at the last minute as
part of the 1996 Telecommunications Act with no hearings to provide alter-
nate points of view or questions about its constitutionality. The act never
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