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Preface

IT HAS BEEN SAID that Bismarck, while chancellor of Germany, once re-
marked that there were two things no citizen should ever have to witness.
No one should ever see how laws are made and no one should have to
see how sausage is made.

The quotation may be apocryphal, but it reflects reality. One who
has witnessed the mixtrue of ingredients into sausage may find his ap-
petite dulled; Bismarck found his government barraged with demands
that it regulate meat processing to prevent health hazards.

This book is about the regulation of communications, and, forgive
me, the American equivalent of sausage, broadcasting. It does bring out
the ham in its stars. It is a staple of our daily diet. Viewers are sometimes
addicted to it and sometimes repelled by what they see.

This book is about more than just regulation or just broadcast-
ing. It is about politics, the partisan side that influences—and is itself
shaped—by broadcasting. It’s also about the broader political system
that resolves questions of fairness, equal time, and the like.

This book is about the public interest, a worthy but amorphous ideal.
It is about citizen groups that purport to speak for the public; special
interest groups that advocate causes; industry groups that seek to protect
exclusive licensees, maximize profits, and avoid trouble with the regu-
lations.

It is about public policy, which appears to have evolved in an ad hoc
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xii Preface

way. And it is about that institution that covers and interacts with gov-
ernment, the news profession.

And it is about change, the major changes sweeping the telecom-
munications industry and its regulatory environment.

Consider the following item:

The publisher of Hustler magazine, Larry Flynt, states that he will
run for the Republican nomination for President of the United States.
Ronald Reagan does not tremble, of course, but broadcasters begin won-
dering about the implications. After all, Flynt, who recently shouted ob-
scenities during a Supreme Court session, threatened to use X-rated film
clips in his campaign commercials on TV,

This raised an interesting possibility. Under current law, broad-
casters must provide reasonable access to candidates for federal office;
that is, they must sell time for campaign commercials. Moreover, broad-
casters cannot censor what the candidate wants to say during these com-
mercials. However federal law also prohibits the broadcast of obscene
material.

In light of the potential Flynt candidacy, what’s a broadcaster to
do?

Whether Flynt ultimately runs or not, it set a lot of folks to thinking
about the ramifications of forcing stations to air whatever federal can-
didates can afford to say.

The reexamination of broadcast regulation reached a high intensity
as this book neared completion. The rules are in a state of flux. For
example, at the Federal Communications Commission, these changes and
proposed changes were underway as 1984 began:

¢ The FCC moved to ‘‘deregulate’’ television along the lines of earlier
rule changes for radio stations, with the aim of eliminating require-
ments that licensees formally ascertain community needs, keep de-
tailed logs, broadcast minimum amounts of news and public affairs,
and not run too many commercials.

¢ The FCC moved toward eliminating the Personal Attack and Political
Editorializing rules, which require stations to permit some of those
criticized or editorialized against to respond on the air.

* The FCC was poised to liberalize the multiple ownership rule, which
has restricted broadcasters to the ownership of no more than seven
television stations, seven AM, and seven FM radio stations.

¢ The FCC was ready to change the financial interest and syndication
rules, thus letting networks profit from reruns of entertainment pro-
grams, but objections from Ronald Reagan put this plan on hold.

¢ The FCC altered the equal time rule to allow broadcasters who air
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debates between candidates to exclude some candidates from such pro-
grams.

e The FCC has asked Congress to eliminate the Fairness Doctrine and
equal time rule.

Meanwhile Congress was considering a whole host of bills to change
various parts of the Communications Act. Some of the pending items in
Congress included,

® Proposals to eliminate the Fairness Doctrine, equal time, and rea-
sonable access provisions.

¢ Proposals to prohibit the FCC from changing the Personal Attack and
Political Editorializing rules.

* Proposals to block X-rated political commercials.

¢ Proposals to prohibit changes in the financial interest and syndication
rules.

* Proposals to deregulate cable television.

* Proposals to change the license renewal procedures for broadcasters
by eliminating comparative renewal hearings for competing appli-
cants.

® Proposals to beef up procedures whereby citizens can file petitions to
deny license renewals for stations.

* Proposals to require stations to air minimum quantities of news and
programming on public affairs issues, children’s fare, and minority-
oriented shows.

This nonexhaustive list gives some idea of the potential for legislative
change.

Meanwhile, the U.S. Court of Appeals in Washington was consid-
ering various challenges to a number of the deregulatory moves initiated
by the FCC.

In short, the regulatory future is uncertain.

Consider one rule change initiated by the FCC in late 1983, after this
book was completed. The FCC exempted debates among candidates from
the equal time provisions. Under the previous application of the rule,
if a station staged the debate, it had to afford equal time for all the
candiates in the race; but coverage of debates staged by others, like the
League of Women Voters, did not mandate equal time for candidates
excluded form the forum.

Under the change, broadcasters will now be able to stage debates on
the air and exclude third party and minor candidates from the program.

This could have at least four major consequences:

First, it frees broadcasters to practice good journalism. Fringe can-
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didates and kooks with money to pay a campaign filing fee can be ex-
cluded so the focus can be on those seriously contesting for the office.

Second, it enhances the electoral advantage of Democrats and Re-
publicans and further weakens the chances of independents and third
party challengers.

Third, it increases the potential political power of the broadcast in-
dustry to frame the public debate by excluding some candidates from the
airwaves.

Fourth, by excluding those deemed to be fringe, nonserious, or kook
candidates, mainstream viewpoints may be reinforced, and radical or
reactionary views expunged from public consideration.

These are the types of public policy considerations that this book
attempts to examine.

I have tried to bring my varied experiences to bear on these subjects.
I’ve been a news reporter, an attorney specializing in communications,
and a journalism professor. I’ve tired to avoid letting where I sit deter-
mine how I stand on the issues. That’s not always easy, but I’m less
interested in persuading than describing. Gibbon once wrote of another
subject that *‘it is easier to deplore than to describe.”” How right that is
about this topic: I’ve tried to write a balanced book, of use to all those
interested in this subject. In sum, I’ve tried to present contrasting points
of view.

It is hoped that this volume will be of use to broadcasters, journal-
ists, public officials, business leaders, scholars, and citizens interested in
television and radio, news, and public policy, communications, and law.

The goal is to provide an examination of regulation of the content
of what is broadcast, to explore what was intended, how fairness and
equal time rules evolved, how they work, how they could be changed.
The first two chapters explore questions regarding the purposes of reg-
ulation, the constitutional issues, and the politics that characterizes the
process.

Chapters Three and Four examine how the regulations actually are
implemented on a regular basis. They explore a seeming contradiction:
how formal FCC procedures rarely result in adverse Fairness Doctrine
rulings against stations, yet the effect of the regulation is to force stations
to capitulate to demands by interest groups for access to the airwaves.
An examination of the usually overlooked informal impact of the reg-
ulations sheds new light on how government controls affect the presen-
tation of issues.

Chapters Five and Six look at the impact of regulation on news cov-
erage, judging whether the Fairness Doctrine has assured fair coverage
or inhibited diversity in the public discussion of issues. Is the news more
“‘fair’’? Have broadcasters been ‘‘chilled’’?
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Chapter Seven discusses special areas of regulation: personal at-
tacks, political editorials, and controversial commercials. Here the rules
pose more rigorous requirements yet are often inconsistently applied.

Chapters Eight and Nine examine how politicians and politically ac-
tive individuals and groups obtain access to state their views on radio
and television. It examines how politics and communications interact.
Have the equal time and fairness regulations invited manipulation by
politicians? How has the system of regulation altered American political
life?

Chapter Ten evaluates various proposals for changing the current
system of regulation, by abolishing the Fairness Doctrine and equal time
rule, mandating access, or letting market forces prevail.

The reader is encouraged to consider whether the Fairness Doctrine
is fair to the public, fair to the broadcasters and journalists it regulates,
or fair to those who seek to express their views on television and radio.
Does enforcement of the equal time rule result in equal access to the
airwaves? This volume does not provide definitive answers to the diffi-
cult questions of policy and law. Rather, it explores the arguments, is-
sues, and competing interests involved to facilitate the reader’s evaluation
of various proposals for change.

This study draws heavily upon three other books which have helped
illuminate the fairness issue. The serious student of regulation is urged
to read them. Steven J. Simmons’s 1978 study, The Fairness Doctrine and
the Media (Berkeley, University of California Press) is a wide-ranging
examination of the doctrine. Henry Geller’s The Fairness Doctrine in
Broadcasting (Santa Monica, Calif., Rand, 1973) is a major study of the
problems and alternatives. Fred W. Friendly’s The Good Guys, the Bad
Guys, and the First Amendment (New York, Vintage, 1975) is a lively
look at the dispute, a book that proves constitutional law can be exciting.
These studies, taken together, provide a look at fairness from the van-
tage points of a scholar, a government official and a journalist.

Three other books on related subjects are well worth close exami-
nation. Daniel L. Brenner and William L. Rivers have assembled an ex-
cellent collection of essays on various First Amendment issues entitled
Free But Regulated (Ames, lowa State University Press, 1982). Erwin
G. Krasnow, Lawrence D. Longley, and Herbert A. Terry have pub-
lished a third edition of The Politics of Broadcast Regulation (New York,
St. Martin’s Press, 1982), which includes five case studies on other non-
fairness issues. Andrew O. Shapiro’s Media Access (Boston, Little,
Brown, 1976) describes the rules and how citizens can use them to obtain
airtime.

This volume was funded by The Media Institute, a nonprofit organ-
ization that has served as a watchdog, issuing critical reports on televi-
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sion news and promoting better understanding between journalists and
those in the private sector. While many who are involved with The Media
Institute deplore instances of news reporting they consider unfair, they
have not wavered in their defense of freedom for the electronic press.

I wish to express my appreciation to Leonard J. Theberge, president
of The Media Institute, who conceived this project and whose own en-
ergy was a key to its success. His vision and friendship was instrumental
every step of the way. While he had strong views on the Fairness Doc-
trine, he gave me complete freedom to pursue the topic. Len died as the
project was nearing completion. This volume is dedicated to his mem-
ory.

Much credit should go to Timothy G. Brown, who conducted many
of the interviews and much research on how the Fairness Doctrine ac-
tually works. His efforts produced the illuminating information about
the daily workings of the FCC and about the informal impact of the
regulation. My thanks to Richard T. Kaplar and James W. Quiggle, who
helped edit the text. Diane Hubbard’s help was instrumental in organ-
izing the subject matter. Also many of my students at Northwestern Uni-
versity’s Medill School of Journalism assisted in this project, especially
Nancy Winkley, who helped proof the manuscript.

I would like to thank the people at Longman who helped with the
book, Gordon T. R. Anderson, Joan Matthews, and Russell Till.

I appreciate the support of the law firm Sanford, Adams, Mc-
Cullough & Beard, where I have been of counsel; I especially am thank-
ful for the clerical assistance of Janice Gernhart.

Ford Rowan



ONE |

The Quest for
Fairness and Equality

THIs WOULD BE A BETTER SOCIETY if all people behaved well, were charita-
ble and just. Suppose the government, in an effort to promote this ideal,
enacted a Goodness Doctrine requiring that citizens be good. Such a
regulation could not be faulted for its purpose. What minor inconve-
nience it might impose upon citizens could be justified by reminding one
and all that our advanced society confers many benefits upon individuals,
and that we must all be trustees of our society and act in the public in-
terest.

There would be immediate practical problems, however, in im-
plementing the Goodness Doctrine. Aside from those who are downright
evil, most people fail to be good all the time. Few would measure up to a
Goodness Standard. Moreover, honest people can disagree about what’s
good in a particular situation. The vagueness inherent in legislating
goodness would, of necessity, leave a lot of discretion to the individual.
Many people might act reasonably, in good faith, only to find that the
government regulator’s idea of goodness did not correspond to their own.
On the other hand, some would take advantage of the flexibility built into
such a doctrine to try to rationalize heinous behavior.

The resulting disparity in conduct would cry out for government ac-
tion. People would not know what was expected of them; abuses would be
highlighted. Before long it would become clear that government policy is
inadequate and inconsistent when it requires adherence to a vague stan-
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dard of right conduct. Vigorous regulation would risk unacceptable in-
fringements upon individual freedom.

On the other hand, government law enforcement is most effective
when its boundaries are clearly marked and the government states, with
great specificity, what it is that citizens cannot do. In short, the
lawmakers would find that it is far easier to decree ““Thou shalt not’s”’
than to attempt to mandate goodness.

In a perfect world, goodness, justice, and love would motivate all.
But in our imperfect society the best that government can require of
citizens is that they refrain from committing proscribed acts. This is the
foundation of the rule of law.

The same problems that would make a Goodness Doctrine un-
workable plague the federal government’s efforts to mandate fairness in
the broadcasting of controversial issues and equality in the treatment of
candidates. It’s hard to quarrel with fairness and equality as ideals, as
goals. In fact, fairness is enshrined in the ethical code which most jour-
nalists observe.!

Fairness is difficult to measure, nearly impossible to quantify.
Recognition of these difficulties has led the Federal Communications
Commission (FCC) to assert that it is not trying to force broadcasters
to conform to some notion of what constitutes the ideal in journalism.
The FCC sees its role as just issuing general guidelines for minimal stan-
dards of fairness.? But implementation of the Fairness Doctrine has
been troublesome because of the problem of specifying exactly what is
unfair.

While it may be possible to articulate clear rules of conduct, some
broadcasters complain that FCC enforcement of the Fairness Doctrine
amounts to second-guessing under uncertain standards. This may
threaten broadcasters who depend upon the FCC for permission to con-
tinue in business.

Some advocates of regulation emphasize that it is the public which is
threatened by broadcasters eager to make as much money as possible in a
business where making money is sometimes easy. Regulation is a reaction
to unseemly business practices, according to Les Brown, editor of Chan-
nels magazine. In a recent article, Brown wrote,

Left to their own devices, broadcasters have been known to practice decep-
tion in news programs, game shows, and made-for-television sporting events;
to discriminate against women and minorities in their broadcasts as well as in
their hiring practices; to exploit the gullibility of children with violent cartoon
programming and highly manipulative commercials; and to keep people off
the air whose views don’t agree with their own.?
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Certainly there are problems in broadcasting. Some licensees fail to
be fair or good. But it must be asked: Can government make them be-
have? Do the costs of regulation outweigh the benefits? Ought govern-
ment try to make stations adhere to standards? Are there dangers to soci-
ety in zealous efforts to protect the public interest?

As we shall see, the answers are not simple. And they go beyond the
current system as applied to radio and television. New forms of com-
municating are coming on line—posing opportunities and risks. Tech-
nologies ranging from cable to satellite transmission, from low-power to
high-resolution television, are becoming available. What is the future of
regulation?

The Fairness Doctrine now applies to cable television systems that
originate their own programming. Some municipalities require cable
systems to provide channels for public access. Should cable systems be re-
quired to function partly as a common carrier leasing channels to in-
dividuals and groups? The long-range future of regulation of the newer
forms of telecommunications, including videotext and teletext, is uncer-
tain, although the FCC decided in 1983 that teletext is only an ancilliary
service and need not comply with fairness and equal time regulations.*

The FCC in the early 1980s moved to deregulate some aspects of
broadcasting and urged Congress to abolish the Fairness Doctrine and the
equal time rule. While the mood had shifted away from vigorous enforce-
ment of the rules, it appeared that Congress was not ready to eliminate
these regulations.

Proposals considered most likely to pass called for changing license
renewal processes—making it easier for broadcasters to keep their
licenses—in return for requirements that they air sufficient quantities of
news and public affairs programming. The outlook—as of this writing—
is for relaxation of some rules while preserving the Fairness Doctrine and
equal time rule.

Similarly, the Federal Appeals Court in Washington emphasized in
September 1983 that the Fairness Doctrine has ‘‘continuing vitality”
despite efforts at the FCC to abolish the rule.’

It should be noted how quickly the attitude had shifted toward
deregulation and away from a penchant for regulation in the 1960s and
70s, suggesting a pendulum effect. If that’s the case, deregulation may fall
short only to be replaced by more regulation.

Examination of the effect of regulation clarifies options and might
free us from any pendulum. This chapter is designed to introduce the rule,
to establish the regulatory context, to examine the rationale underlying
the Fairness Doctrine, and to assess the rule’s role in the light of the First
Amendment to the Constitution.
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The Fairness Doctrine

In its famous Red Lion decision, which upheld the Fairness Doctrine, the
U.S. Supreme Court stated that the law requires that ‘‘discussion of
public issues be presented on broadcast stations, and that each side of
those issues . . . be given fair coverage.”’ ¢

Broadcasters have a two-fold duty under current FCC application of
the Fairness Doctrine: (1) to devote a reasonable percentage of time to the
presentation of public issues, and (2) to provide a reasonable opportunity
for presenting contrasting views on controversial issues of public impor-
tance.” The obligation to cover major issues and present contrasting view-
points includes the duty to seek out opposing views and air them without
charge to the spokespersons, if necessary to assure overall balance.

The first duty has been largely overlooked because the FCC has not
vigorously enforced the rule. The commission has asserted that broad-
casters have a responsibility to air public issues but only in one case has it
insisted that a station cover a specific issue. That case involved a major
debate over strip mining, an issue of particular significance to the au-
dience of the station located in a mining state.® The case raised questions
about the FCC’s potential role in the editorial process, which shall be ex-
plored as part of the assessment of the rule’s impact on news coverage in
Chapter 5.

Despite pronouncements from the FCC about the duty of stations to
devote time for the presentation of issues, the commission has done little
to make sure broadcasters do not feed the public a diet composed mostly
of music, game shows, situation comedies, police dramas, soap operas
and the like. As Bill F. Chamberlin has stated,

The FCC has misled the public and the broadcast licensee by maintaining that
the most important aspect of a licensee’s service in the public interest is the
responsibility to provide a reasonable amount of public issues programming,
while making no effort to enforce compliance with this duty, and, indeed,
providing no appropriate regulatory mechanism.?

The general practice has been that some stations present very little
discussion of public issues. That’s usually a safe course because while the
first part of the rule is rarely enforced, the second part of the Fairness
Doctrine sometimes is. So once a station does air a public issue of con-
troversy it may find itself confronted with a demand for airtime for the
expression of an opposing viewpoint. Although the duty to air issues is
listed first, it has taken a backseat to litigation over the second half of the
rule.

Despite the general obligation to cover significant issues, the broad-
caster has discretion in choosing which issues to present. But when a con-
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troversial issue of public importance is covered, the broadcaster may not
restrict coverage to the viewpoint with which he agrees; he is required to
afford a reasonable opportunity for discussion of contrasting viewpoints.
Generally, the broadcaster has wide leeway in deciding how other view-
points will be presented, and by whom.

As long as he makes his judgments in a reasonable, good-faith way,
the Federal Communications Commission is reluctant to reverse a broad-
caster’s decision.'®

It should be stressed, however, that this is an affirmative obligation.
In theory, the broadcaster must take steps to air major issues, and—in
practice—must seek out contrasting views. It is not enough for the broad-
caster simply to wait for someone to seek access to present the other side.

If in the course of presenting a controversial issue, the broadcaster
airs an attack on the honesty, character, integrity, or like personal
qualities of an individual or group, the Personal Attack Rule becomes ap-
plicable. The station has a duty to notify the person or group attacked,
provide a transcript or summary of the program, and offer an oppor-
tunity to respond.

Although the Personal Attack Rule is part of the Fairness Doctrine, it
differs from the doctrine in that it does not apply to statements made dur-
ing newscasts. Also exempt from the Personal Attack Rule are attacks
upon candidates for office, or against foreign groups or foreign public
figures. The FCC has failed to define personal attack precisely, and so
some of its rulings appear inconsistent.

If a station editorializes on controversial issues of public importance,
it must make time available for contrasting points of view. If a station airs
political editorials endorsing or opposing a candidate, the Fairness Doc-
trine requires the station to notify all other candidates for the office who
are not endorsed and offer them airtime to respond before the election."
If the broadcaster airs an editorial on a subject that a candidate is closely
identified with, even if the candidate is not mentioned, the candidate may
be entitled to response time.

If a broadcaster sells time for advertising that takes a stand on a con-
troversial issue of public importance, the broadcaster must make certain
that contrasting views are presented as part of the station’s overall pro-
gramming. This often means that if a station accepts issue adver-
tisements, it will have to give away free time to impecunious opposing
groups. This is part of the Cullman Principle, which requires that when a
broadcaster airs one side of an issue, he must broadcast other viewpoints
at his own expense if sponsorship is not available.!2 The prospect of airing
free announcements to counter paid commercials has discouraged some
broadcasters from accepting advertisements that advocate stands on
issues.
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Accusations that a station has deliberately slanted or staged news do
not fall under the Fairness Doctrine, but if extrinsic evidence shows that
the owners or top managers of the station ordered the slanting of news
(for instance, testimony by an employee that he was instructed to stage the
news), then regulatory procedures similar to those of the Fairness Doc-
trine are triggered.!?

The Personal Attack Rule, the Political Editorializing regulations,
and the Cullman Principle complicate the Fairness Doctrine by imposing
obligations on a broadcaster beyond the basic requirement of covering
major issues and presenting contrasting views. As more detailed discus-
sion in later chapters will show, what started as a praiseworthy effort to
assure the fair presentation of important issues has become a complicated
but crude tool for obtaining access to the airwaves, one that invites use by
spokespersons for various interest groups, by those who believe they have
been criticized on the air, by those pushing political causes, and by those
running for office. Some proponents of the Fairness Doctrine concede
that it falls short of providing the kind of access they desire. Opponents of
the doctrine assert that it does not assure fairness, may actually chill
broadcasters’ interest in airing controversies, and moreover, that the in-
trusion of the government into the editorial process undermines the in-
tegrity of the journalistic process in covering public issues.

Proponents of the rule assert that it is the only means now available to
assure that diverse and divergent views are broadcast. Without the rule,
the business motivations of broadcasters might overwhelm the public in-
terest in the airing of public issues. Supporters of the Fairness Doctrine
also worry that broadcasters might only air views with which they agree if
they were freed from complying with the rule. Because they are privileged
to use the public’s airwaves, broadcasters must serve the public interest,
including, proponents say, the providing of balanced, fair programming.
Since good journalists would do this in the absense of government decree
anyway, the regulation poses no burden to the conscientious broadcaster,
in the view of its supporters. The rule is seen as a way to protect the public.
The change that is needed, some proponents assert, is that the FCC ought
to strengthen enforcement of the rule.

The Equal Opportunities Rule

Because there is a great deal of confusion about the Fairness Doctrine, it is
important to point out what it is not. It is not an equal-time rule. In fact,
equal time applies only to political candidates and is properly referred to
as the Equal Opportunities Rule.'* This rule is less flexible than the
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Fairness Doctrine, requiring as it does equal treatment of candidates for
public office who are sold or given air time (outside of regular news pro-
gramming). Thus, if a candidate for Congress is permitted a free half-
hour of prime time by a station, the station must afford identical access to
each of his or her opponents.

Section 315 of the Communications Act requires a licensee that per-
mits a legally qualified candidate for any public office to use a station’s
facilities to provide the same opportunity to all of the candidate’s op-
ponents. ‘“Use’’ of a station includes both paid commercial time and free
appearances (except on exempt news programs). Equal time does not just
mean that candidates can obtain identical amounts of airtime; they have
the right to obtain time in a period likely to attract about the same size au-
dience as the opposing candidate obtained. In other words, if one can-
didate buys 5 minutes in prime time, the station must be willing to sell the
opponent 5 minutes in prime time—not at 8 o’clock Sunday morning.

Section 315 also sets the maximum rates a station may charge a can-
didate. A station is never allowed to charge a candidate more for time
than it would charge a regular commercial advertiser, and during some
periods it must give candidates the benefit of volume discounts the adver-
tiser might not receive. The candidate cannot be charged more than the
lowest unit charge the station charges for the same class and amount of
time for the same period.

Section 315 also prohibits the station from censoring candidates who
appear on the air in paid commercials or free appearances. The rule
against censorship does not apply to exempt news programs, where a can-
didate’s remarks may be edited.

The idea behind the equal time rule is simple: to prevent broadcasters
from discriminating between competing candidates. It also should be
noted that the rule affects cable systems as well. If they sell time to
political candidates for appearances on a cable channel, they must pro-
vide equal opportunities to opponents.

While regular newscasts, news interviews, on-the-spot news coverage,
and most news documentaries are not covered by the equal time rule, it
used to apply to debates organized by the station (or cable system) and
still applies to documentaries about a campaign or a candidate. Only a
documentary in which the appearance of the candidate is ‘‘incidental to
the presentation of the subject’’ is exempt from the rule.

The Equal Opportunities Rule does not affect most news programs; a
news director may select which candidates he wishes to cover, ignoring
those he thinks are minor and not newsworthy. The Fairness Doctrine,
however, does affect news programs, and issues covered in newscasts are
subject to the rule requiring expression of contrasting views in the overall
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programming. Unlike the Equal Opportunities Rule, the Fairness Doc-
trine does not require equal treatment, only overall balance in the presen-
tation of controversial public issues.

While the Fairness Doctrine permits flexibility, the Equal Oppor-
tunities Rule requires equivalent access for opposing candidates. Under
the Fairness Doctrine the broadcaster not only chooses the issues, but has
discretion to select views to be presented, the spokesperson to be featured,
and the format of the program.

The confusion over application of the Fairness Doctrine and Equal
Opportunities Rule is not surprising; the dividing line between coverage
of campaign issues and use of a station by candidates is not always clear.
As we shall see in the discussion of the political impact of these regula-
tions in Chapter 9, even the commission has blurred the line with its Zap-
ple Doctrine requiring stations to provide equal opportunities to spokes-
persons of candidates.'s It should be noted, however, that the concept of
Equal Opportunities was made explicit in the law as early as the Radio Act
of 1927, while the Fairness Doctrine evolved more slowly and was not
codified by Congress until 1959.

The two rules are intertwined in the law. When the Fairness Doctrine
was inserted into the Communications Act in 1959, it was made a subsec-
tion of the Equal Opportunities requirement. 47 U.S.C.A. §315(A) states:

Nothing in the foregoing sentence shall be construed as relieving broad-
casters, in connection with the presentation of newscasts, news interviews,
news documentaries, and on-the-spot coverage of news events, from the
obligation imposed upon them under this chapter to operate in the public in-
terest and to afford reasonable opportunity for the discussion of conflicting
views on issues of public importance. (Emphasis added.)

Champions of abolishing the Fairness Doctrine often urge abolition
of the Equal Opportunities Rule as well, but it would be possible to alter
one without undoing the provisions of the other.

As currently constituted, these rules overlap with some of the re-
quirements that stations program news and public affairs programs,
ascertain what community leaders and the public view as significant prob-
lems, provide access to political candidates, limit time devoted to adver-
tising, label sponsored material as such, and refrain from airing deceptive
ads, lotteries, or obscene material.

Since 1960 the commission has expected stations, in general, to in-
clude the following types of programming: local self-expression, shows
with local talent, children’s programs, religious programs, educational
programs, public affairs programs, editorials, political broadcasts,
agricultural programs, news, weather and market reports, sports, service
to minority groups, and entertainment programs. In 1981 the commission
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moved to ease theregulations as they affect AM and FM radio. Radio was
‘“‘deregulated’’ with the elimination of formal ascertainment, advertising
guidelines, requirements for broadcasting news and public affairs, and
the like. Radio deregulation did not free AM and FM stations from all
regulation. Statutory requirements enacted by Congress, such as the
fairness and equal time rules, continue to apply to radio, as well as televi-
sion and programming originated by cable systems.

The Rationale for Fairness and Equal Treatment

On one hand, it is possible to justify government regulation by the ends it
would achieve: provision of public issue programming, fairness in news,
equal treatment of political contenders, and such things as quality
children’s programming, locally originated shows, avoidance of over-
commercialization, and the like. But using such worthwhile social goals as
the sole justification for government intervention would make little sense
if applied only to broadcasting. After all, why not insist that similar goals
be incorporated into the production of newspapers, magazines, motion
pictures, sports, computer software, town meetings, and books? Why not
require that other forms of information distribution and artistic endeavor
meet certain socially useful standards?

Just stating the question that way implies an answer: it is an elitist
view of the role of the arts and information with which many Americans
are uncomfortable. We have been willing to accept it for broadcasting,
however, because the social ends have not been the sole reason—or even
the main justification—for regulating the airwaves.

It is possible to discern several distinct reasons why society has chosen
to impose special rules over radio and TV:

1. The airwaves are considered a public resource, subject to public
control and government ownership.

2. The airwaves are considered a scarce resource; there are not
enough frequencies for everyone to broadcast.

3. Since government must allocate this resource, it should require
broadcasters to serve the public interest.

4. The public’s need for vigorous, wide-ranging debate on public
issues outweighs the rights of broadcasters to select program-
ming.

5. Offensive material ought not to be aired, especially when chil-
dren are watching and listening.

6. The grant of a license is a grant of power, political and economic
power, which ought to be subject to checks and balances.
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7. The exercise of power by broadcasters has become so pervasive in
society that the peculiar characteristics of the medium require
special rules.

While it is possible to evaluate each of these separately, they are so
bound together that it is more useful to consider them as interwoven. This
section focuses on the first three concepts of public ownership, scarcity,
and government allocation. The next section evaluates the constitutional
issues, including arguments about the public’s right to know. Chapter 2
elaborates on the role of the idea of power in shaping regulation.

From the invention of radio it was realized that the number of fre-
quencies available for broadcasting is finite. Rather than permit private
ownership of any frequency, the federal government asserted public con-
trol over the airwaves and gave stations licenses to broadcast for short
terms, renewable if the station served the public interest. The scarce
resource, the airwaves, was to be allocated in such a way that the public
interest was dominant over the private interests of broadcasters. The scar-
city and public ownership concepts required that broadcast stations be
licensed by a government commission, unlike newspapers, magazines, or
pamphlets, which can be published by anyone without government per-
mission.

Proponents of regulation recognize that it is an imperfect attempt to
balance the rights of broadcasters and the public interest. Michael Pollan
has stated,

Since broadcasters enjoy a government-granted monopoly to use a scarce
public resource—the airwaves—they have certain responsibilities to the
public, and should be prevented from exploiting their monopolies.'

While it does not appear that the authors of the federal statutes
regulating broadcasting wanted to nationalize the airwaves by asserting
federal ownership, it is clear they intended to prevent private ownership
of frequencies by instituting public control over the spectrum. But it is im-
portant to note that even when government chose to assert public control
over a finite resource it need not have imposed public interest standards
over the use of the resource. The Federal Communications Commission
could more simply function as a traffic director, parceling out frequencies
among applicants, without obliging them to program their stations in any
particular way. But government licensing did not evolve that way. Sta-
tions are considered to be public trustees, an approach affirmed as con-
stitutional by the U.S. Supreme Court.'” The public interest, it was
argued, required that broadcasters treat candidates for public office
equally and present various viewpoints on controversies, not just their
own points of view.
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Scarcity was the rationale for government intervention in program-
ming decisions, an approach endorsed in the 1943 case National Broad-
casting Co. v. United States.'® Justice Frankfurter noted the ‘‘confusion
and chaos’’ that had prevailed before regulation because “‘the radio spec-
trum simply is not large enough to accommodate everybody.”’ "

FCC intrusion into what aired has been justified because the commis-
sion’s role is not restricted ‘“merely to supervision of the traffic’’ on the
airwaves. The Court ruled it also includes ‘‘the burden of determining the
composition of that traffic.”” 20

Since the advent of radio, however, the number of stations has grown
dramatically. There are more than 9,000 radio stations and 1,000 televi-
sion stations. The number of radio outlets has grown 38 percent since
1969 when the Supreme Court upheld the Fairness Doctrine in the Red
Lion case. The number of TV stations increased 21 percent in the same
time span. The number of daily newspapers has remained fairly constant,
with less than 2,000 now publishing. Less than 40 American cities are
served by two or more competing daily papers.

The scarcity rationale is questioned by those who assert that broad-
cast stations and cable channels are less scarce than newspapers, and that
marketplace forces ought to be permitted to prevail in television, cable,
and radio. After all, the argument goes, there are more than five broad-
cast stations for each daily newspaper. Cable is rapidly bringing new
channels to households across the country. At this writing, about one-
third of the nation’s households are wired, many with more than 50 chan-
nels.

According to the National Association of Broadcasters, 97 percent of
the 80 million TV households can receive 4 or more broadcast stations, 67
percent can receive 7 or more, and 38 percent can receive 10 or more sta-
tions. A 1981 study by the staff of the House Subcommittee on Telecom-
munications, Consumer Protection and Finance paints a similar picture.
It found that in the largest market, New York City, there were four daily
newspapers, 14 television stations, and 54 radio stations. In the smallest
market surveyed, Miles City, Montana (with 10,800 households), there
was one daily newspaper, two television stations, and one radio station.
In between, in the other 209 communities examined, there were always
more broadcast stations than newspapers.?!

Broadcasting hardly seems scarce when compared to the skimpy
availability of newspapers in most areas. But there’s an important dif-
ference. Proponents of regulation argue that while the number of news-
papers is limited by the economics of publishing, no one, however
wealthy, can begin broadcasting without a license, and in most cases,
there are more would-be broadcasters than frequencies available.

Because there is a surplus of would-be broadcasters and a deficit of
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available frequencies, the government decides who can and, hence, who
cannot utilize part of the spectrum. Since the government’s licensing
scheme excludes some from broadcasting, those who are blessed with
licenses are required to act as trustees—airing views they might not en-
dorse and programming they might not prefer. It is the governmental
policy of excluding some from broadcasting that differentiates ownership
of radio and television stations from newspapers and magazines.

It may seem paradoxical that there is a relative abundance of that
which the government allocates because of scarcity while that which is
unregulated in an open market is characterized by relative scarcity. This
should not obscure the fact that the government is the gatekeeper for one
and not the other.

If one looks strictly at the numbers, it makes little sense to regulate
broadcasting but not print. If one disregards the numbers, assumes every
resource is scarce, and focuses on the method of allocating the resource,
the different treatment seems more reasonable.

Advocates of regulation state that the scarcity question cannot be
resolved by comparing the number of broadcast stations with news-
papers, but by noting the number who desire to broadcast. According to
the Supreme Court, there are ‘‘substantially more individuals who want
to broadcast than there are frequencies to allocate.’’?

However, a number of channels are still available for broadcasting,
but go begging. There are no more full-power VHF channels available in
the largest markets, but under the current allocation setup, available
radio and TV channels lack takers in smaller communities. This is
especially the case with UHF channels, where some have been unclaimed
for decades.

Beyond that, if the FCC chooses, additional radio and television sta-
tions could be added if the band width were narrowed for FM, AM, and
UHF. In other words, technical adjustments could permit existing sta-
tions to use less of the spectrum, creating room for more licensees.? In-
terference would be avoided, but broadcasters and listeners would have to
purchase new equipment, a cost that might not be worth bearing. Beyond
such considerations, it should be noted that the government itself is the
biggest single user of the spectrum, with little incentive to use its large
share efficiently.

The notion that the airwaves are a scarce resource may misstate the
technical reality and obscure the debate over how to allocate the spec-
trum. Milton Mueller argues that the spectrum is not a resource, just a
man-made classification scheme for identifying the frequencies on which
transmitters and receivers can make connections.? Broadcasting does not
use up the spectrum; the number of transmitters is only limited by
economics. The problem comes when one transmission overlaps or inter-
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feres with the reception of annther transmission. This is a technical prob-
lem and Mueller states that FCC policy has retarded technical solutions
and efficient use of frequencies. Our assumptions about scarcity may
have been off base, but the idea that a scarce natural resource was at stake
has dominated policy considerations.

Whatever the scarcity of traditional broadcast outlets, it is clear that
there is a growing number of alternate forms of transmission: cable, low-
power television, multipoint distribution systems, direct-broadcast
satellite, satellite master antenna systems. The most pressing question is
no longer the one posed by scarcity, but the one mandated by abundance:
How will this multitude of voices be economically supported?

Some advocates of the Fairness Doctrine assert that no matter how
abundant the number of broadcast, cable, and other electronic services,
scarcity is a fact of life on each and every channel. ‘‘Each part of the spec-
trum is scarce because it can be used for only one purpose and at one time
and place,”’ according to Samuel A. Simon, director of the Telecom-
munications Research Action Center. ‘“The receivers of the information
have been denied access to all information other than that actually
transmitted at that time and place,”’ he stated.?s Simon believes that we
should treat the spectrum as a natural resource, common property for all.
Just as it would be unfair to let only a few use the nation’s navigable
waterways, so, Simon argues, would it be unfair to let only licensees use
the spectrum.

The broadcast industry rejects this notion. Erwin G. Krasnow,
general counsel of the National Association of Broadcasters, stated that
the spectrum has value to the public only when broadcasters use it.
“Without a signal supplied by the broadcaster, the spectrum is just so
much empty space.”” ‘‘Like air, sunlight, or wind, [the airwaves] cannot
be owned by anyone,”’ Krasnow contends. ‘‘Does a person who uses a
windmill to grind grain or pump water owe the ‘public’ for the use of the
wind?’’ 2

Conceding, however, that the spectrum is finite and will accom-
modate only a limited number of ‘‘windmills,”’ one must next consider if
this poses a predicament unique to broadcasting. In an economic sense
virtually every resource is scarce, including, as we have discovered in this
environmentally conscious age, clean air and water. For example, land is
also a scarce resource. There are more individuals who want to use it than
there is land to allocate. Fortunately for those who prefer private owner-
ship of real property, a system of law has evolved that respects property
rights. Even socialists who advocate government ownership of the means
of production justify their policy goals by the social ends they purportedly
would achieve, rather than the notion that there is a surplus of demand
over supply.
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The scarcity of the spectrum no more dictates a policy of public
ownership of the airwaves than does the scarcity of asparagus dictate the
necessity of government allocation of the vegetable. Consider the
hypothetical example concocted by Bruce M. Owen, a former telecom-
munications advisor in the Nixon Administration.?” Imagine that the
papermaking industry was nationalized because timber was scarce, it had
a big effect on the environment, and there was sentiment that ‘‘trees
belong to the people.’” As a public resource, paper would be allocated by
license granted by a Federal Paper Commission. Because this allocation
should reflect the public interest and not the market, paper would be
assigned a zero price. This would have two consequences in Owen’s
model: Demand would exceed supply, and the government would have to
devise some rational system for allocation, probably by limiting licenses
to those who served the public interest.

To ascertain which paper users were serving the public interest, the
Federal Paper Commission would have to inquire into the content of what
was being printed on the paper. Socially worthy publications would be
favored over those deemed only to promote the viewpoints of their
publishers. Owen’s scenario only seems farfetched because traditionally
we have had a system of property rights in trees and paper, there exists a
constitutional reluctance to regulate what is printed, and society has lost
most of its fear of the technology of publishing.

Radio arrived on the scene very rapidly, lacked a developed system of
property rights, and invited government allocation to prevent overlapping
use and interference. The federal government asserted public ownership
and the power to allocate the spectrum. When it makes its choice as to
who shall be permitted to broadcast on a specific channel, the government
must do so on some basis: by lottery, bid, rental, outright sale, or the
public trustee approach. As long as the choice is by the trustee model,
the government may attach obligations for the broadcaster to operate in
the public interest.2

But how would the public interest be defined? What is the interest
most likely to be protected and enhanced by government intervention in
communications? Is it unreasonable to assume that it would be oriented
toward the status quo? Toward preserving the media advantage of news-
worthy incumbents of federal office? Toward assuring that broadcasters
must be responsive to political appointees on the FCC? Toward guaran-
teeing that activities of the two main political parties could dominate news
coverage? Toward forcing licensees to cater to those controlling the White
House and Congress? Such outcomes are not axiomatic, just more likely
than not. As we shall see in subsequent chapters, some policies of Con-
gress and the FCC have favored such results. They flow not from some
conscious policy of imposing government controls over the content of
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what is aired, but are a logical consequence of the initial requirement that
allocation be based on the public interest. But even a limited rule has
unanticipated consequences and raises difficult questions of freedom of
speech and press.

The Constitutional Issue

The requirement that a broadcaster provide contrasting viewpoints on
controversial issues is a limitation on the broadcaster’s First Amendment
right to select what he wants to present on his station. The editorial con-
tent of newspapers is not constrained by government regulation, and the
Supreme Court has ruled that newspapers cannot be required to furnish
access to political candidates in the way television must.?

The First Amendment was devised so that those who wished to write
and speak about political affairs would be shielded from government
harassment and punishment for their views. The freedom to express views
not only protects the speaker or writer; society as a whole benefits from
open discussion of issues. ‘‘Speech concerning public affairs is more than
self-expression; it is the essence of self-government,”’ according to the
Supreme Court.® The First Amendment “‘rests on the assumption that
the widest possible dissemination of information from diverse and an-
tagonistic sources is essential to the welfare of the public. .. .”’?! Permit-
ting every speaker to state his or her ideas will help the public adopt those
which are correct and worthy.

To facilitate the public interest in free discourse, the Constitution ex-
pressly exempts the press from government control. Although the press is
the only business selected for such special protection, the amendment was
designed for the individual writer, such as Thomas Paine, and the small
publishing outfits of his time. Although it has come to be applied to big
publishers, such as the New York Times, the First Amendment rights of
the individual who takes to the stump, sits at a typewriter, or draws on a
placard are equivalent to the rights of the New York Times, at least in
theory. If any of us chooses to publish, the government may not restrain
us.

But what happens if instead of typewriter, printing press, placard, or
loud voice, the tools chosen to express ideas are a microphone, camera,
and transmitter? Have First Amendment rights changed? If government
licensing is accepted (as it now must be if one wishes to broadcast), must
some degree of First Amendment protection be surrendered?

Both the Radio Act of 1927 and the Communications Act of 1934, in
Section 326, specifically prohibit the FCC from censoring what is broad-
cast. Censorship would clearly infringe on the broadcaster’s freedom of
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speech. But the authors of the 1927 Act clearly did not have a broad view
of what constitutes censorship. The same law prohibiting censorship also
banned profanity, indecency, and obscenity from the airwaves. On one
hand it opposed censorship; on the other it mandated censorship of some
phrases.

Content regulations, unlike censorship, require more speech, not less.
Regulations like the Equal Opportunities Rule and Fairness Doctrine,
while less intrusive than censorship, require that the broadcaster comply
with government orders to air material he might otherwise choose not to
carry on his station. The rules affect the editorial and programming
choices a broadcaster makes in the operating of his station. While he is
relieved of concern that the government might order him not to carry
some viewpoint, he realizes he must carry points of view that he may op-
pose. Instead of having to face a prospect of censorship and therefore ad-
just the expression of views to meet the anticipated demands of a censor,
the broadcaster must guess what the regulator would require and then ad-
Just the expression of views he broadcasts to meet what is expected of him
by the government. In sum, the broadcast output changes, whether under
overt censorship or more flexible content regulation. Under either form
of government oversight, the broadcaster faces the very real prospect of
having to espouse viewpoints with which he does not agree.

It happens all the time in radio and television; stations carry editorial
replies, free replies to commercial messages about issues, and paid
political announcements from candidates for federal office,’ as well as
interviews with various persons on news programs. Newspapers and
magazines may choose to report conflicting viewpoints, but the govern-
ment will not require them to do so. The print medium’s right to ignore
someone or something was made clear when the Supreme Court struck
down a Florida law that ordered newspapers to devote space to candidates
for replies to personal attacks. In the case of Miami Herald Publishing
Co. v. Tornillo, 418 U.S. 241 (1974), the Court held that a responsible
press is not mandated by the Constitution and cannot be legislated. But
the same right of reply declared unconstitutional in the Miami Herald case
had been approved when the Court evaluated broadcasting regulation in
the Red Lion case.” In Red Lion the Court upheld the Personal Attack
Rule and the Fairness Doctrine, saying that access to the airwaves would
enhance public debate.* The Court said that the listener’s right to be in-
formed outweighed the broadcaster’s right to choose what he would
broadcast:

Because of the scarcity of radio frequencies, the Government is permitted to
put restraints on licensees in favor of others whose views should be expressed
on this unique medium. But the people as a whole retain their interest in free
speech by radio and their collective right to have the medium function con-
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sistently with the ends and purposes of the First Amendment. It is the right of
the viewers and listeners, not the right of the broadcasters, which is para-
mount.3$

The final sentence of that quotation from Red Lion merits close at-
tention. The First Amendment protection of individual speech has
evolved into a protection for society as a whole, permitting the speech of
one group of persons (broadcasters) to be regulated for the good of all. It
should be compared with the very different First Amendment rationale in
the Miami Herald case, where the Court held:

A newspaper is more than a passive receptacle or conduit for news, comment,
and advertising. The choice of material to go into a newspaper, and the deci-
sions made as to limitations on the size and content of the paper, and treat-
ment of public issues and public officials—whether fair or unfair—constitute
the exercise of editorial control and judgment. It has yet to be demonstrated
how governmental regulation of this crucial process can be exercised consis-
tent with First Amendment guarantees of a free press as they have evolved to
this time 36

This is not to say that publishers are enjoying freedom while broad-
casters are saddled with all-pervasive controls. The Federal Communica-
tions Commission has limited its involvement in editorial decision mak-
ing, as we shall see in examining the formal and informal workings of the
Fairness Doctrine. Most news programs have been exempted from the
equal time rule. And the Supreme Court has noted that requiring access to
the airwaves is like walking a constitutional tightrope:

This role of the Government as an “‘overseer”’ and ultimate arbiter and guar-
dian of the public interest and the role of the licensee as a journalistic ““free
agent”’ call for a delicate balancing of competing interests. The maintenance
of this balance for more than 40 years has called on both the regulators and
the licensees to walk a *‘tightrope’’ to preserve the First Amendment values
written into the Radio Act and its successor, the Communications Act.?

Traversing the First Amendment “tightrope” is no simple task.
Friend and foe of the Fairness Doctrine cite the First Amendment as the
basis for their differing stands on the issue. Henry Geller, a former FCC
General Counsel, has stated that a broadcaster can cover controversial
issues without fear of governmental reprisal, has wide discretion to pre-
sent vigorous programming, and even if he’s found to have acted unrea-
sonably in some instance, he is simply required to present some additional
speech. ‘“The Fairness Doctrine thus never prevents any speech, however
robust, but only adds more voices or representative views to the debate,”
Geller said, echoing the argument that the doctrine furthers the purpose
of the First Amendment.38
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Even some journalists have moved away from emphasizing the First
Amendment’s explicit prohibition on government control of speech and
press, and instead have stressed the concept of the public’s right to know.
Such a right, of course, is implicit in the amendment. The right to free
speech would be meaningless if such speech could not be heard. But the
public’s right to know is an inferred right, more amorphous than the com-
mand that the government *‘shall make no law.”

In some cases journalists have invoked the public’s right to know as a
shield for conduct that has drawn criticism upon the press. Confidential
sources have been kept anonymous, stolen documents printed, intrusive
techniques employed, and deceitful news-gathering practices condoned,
all in the name of furthering the public’s right to know. It certainly is a
catchy slogan. It seems much less self-interested than declaring press im-
munity. But reliance on the public’s right is precisely the main justifica-
tion for the Fairness Doctrine.

In decisions affecting the press, the Supreme Court has asserted that
the constitutional goal is ‘‘uninhibited, robust, and wide open debate.”’ ¥
Accordingly, the right to receive information and ideas is constitutionally
protected.® The Court has struck down laws designed to restrict the right
of persons to receive “‘communist political propaganda,” for example.*!
As Justice Brennan noted in that case, the dissemination of ideas can ac-
complish nothing if people cannot receive them and ‘it would be a barren
marketplace of ideas that had only sellers and no buyers.”’

What is at stake is access, the public’s access to information and, on
the other hand, an individual or group’s access to the airwaves to present
views to the public. Although obviously related, it is important to
distinguish between these two types of access. The first asserts that the
public has a right to hear. The second declares that citizens have a right to
have their voices amplified. For the purpose of the following discussion
the term access will refer to the latter type, access to the means of com-
munication to present viewpoints. The distinction is important, and not
always clarified in judicial decisions on freedom of expression.

The Supreme Court has held that First Amendment guarantees ‘‘are
not for the benefit of the press so much as for the benefit of all of us.”’# In
the Red Lion case the court focused on the right of the public to hear and
largely ignored the right of ordinary citizens to use radio and television to
speak.

In the preelectronic age, the flourishing of diverse viewpoints was
best assured by keeping the government out of the business of regulating
speech and press. But protecting the speaker’s right to say whatever he
wants may not lead to the expression of diverse views in an electronic en-
vironment where the licensee can exclude others from his station. As
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Judge David Bazelon of the U.S. Appeals Court has stated, “‘Protecting
the speaker’s right may tend to suppress viewpoints—the viewpoints of
those who do not have a broadcast license.”’ #

The Supreme Court, however, has been ambivalent about endorsing
a right of access for those who wish to express views on radio and televi-
sion, but lack FCC licenses. It upheld the right of someone who was per-
sonally attacked to respond on the air in Red Lion, but later refused to ex-
tend access rights to those seeking to buy airtime to express views on the
Vietnam war.* The Court rejected a claim that the First Amendment and
the public interest standard in the Communications Act required stations
to sell airtime for editorial advertisements.* Special access rights have
been carved out, however, for candidates for federal office.*

Thus if one were to try to list competing rights, the various First
Amendment values include:

o

The public’s right to hear a robust, wide-ranging debate.

2. Theright of candidates for federal office to obtain access to the
airwaves.

The right of broadcasters to select what they shall air.

4. The right of individuals and groups to obtain access to the air-
waves.

w

Of course, different factual situations affect how conflicting rights
would be resolved in specific cases. While somewhat oversimplified, the
above list reflects the priorities as set by the courts. The public’s right to
hear a robust debate predominated over the broadcasters’ right to select
what he airs in the Red Lion case. The right of candidates to obtain access
to the airwaves predominated over broadcaster discretion in a 1981 case.
But the right of broadcasters to pick and choose what they aired won out
against an asserted right to buy time for issue advertisements in 1973.4
This synthesis of leading cases suggests that although the courts have not
clearly enunciated which values shall prevail it is possible to discern
priorities.

While such a priority list is not useful in predicting how a court or
agency might rule in a particular case in the future, it has utility in
evaluating what kind of public policy has emerged from our rather ad hoc
system of adjudicating ccmmunications questions.

It seems inconsistent that the paramount goal of assuring a diverse
debate ranks on the list above the goal of providing access for individuals
and groups, which, one would assume, is the way the debate is made more
diverse. It seems that the current ordering of values extols the ends, but
shortchanges the means to assure the desired result. It’s a topsy-turvy way
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of solving a problem. If one wishes to assure a broad airing of divergent
views it makes more sense to mandate access than proclaim the need for
fairness.

Imagine, if you will, how a different system of regulation might work
if the list of rights were inverted. Broadcasters would still complain that
they would not have full First Amendment rights if they had to provide a
set amount or percentage of time for public access to their frequencies.
But once that access was provided, the broadcaster would retain full con-
trol over the remainder of his airtime. Such an alternative, and others,
shall be explored in detail at the conclusion of this book; but the point is
worth pondering. Has the system of regulating broadcasting stood the
First Amendment on its head, giving individuals too little access, giving
broadcasters too little protection?

The Supreme Court has stated baldly that broadcasting *‘has received
the most limited First Amendment protection.”” % Need this be the case?
Are we better served by government regulation that assures some form of
access to the airwaves, or by removing government interference entirely
from the marketplace of ideas? Or in this *‘high tech’’ age is there a freely
accessible marketplace of ideas?

These are difficult questions. As Judge Skelly Wright of the U.S.
Court of Appeals in the District of Columbia has stated,

The problems of figuring out the right thing to do in this area—the system
that will best serve the public’s First Amendment interest-—are enormous. In
some areas of the law, constitutional values are clearly discernible, as where
one is required to balance some right protected by the Constitution against an
asserted countervailing government interest. . . . [[]n some areas of the law it
is easy to tell the good guys from the bad guys. In the current debate over the
broadcast media and the First Amendment, however, each debater claims to
be the real protector of the First Amendment, and the analytical problems are
much more difficult than in ordinary constitutional adjudication.’!

Because all sides in the debate over the Fairness Doctrine invoke the
First Amendment, it is essential to consider whose First Amendment
rights are advanced or threatened by the particular form of regulation
that has evolved. Ideally, the goal should be to devise a system that fulfills
the public’s right to know while not trampling on anyone’s right to free
speech and press. The worst outcome would be one where the public’s
right to hear a diverse, wide-ranging debate goes unfulfilled while the
government intrudes into day-to-day journalistic decisions. Perhaps the
conflicting rights cannot be completely reconciled, but the underlying ten-
sions should be recognized and clear-cut policy choices made on questions
so fundamental to our democracy.
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It has been said that the ‘‘peculiar characteristics”” of broadcasting
make it necessary to apply constitutional standards that are different
from those applied to print.52 Government power has been used to shape
the content of broadcast programming toward various social goals in the
name of the public interest, including, in addition to fairness and equal
time, encouraging locally oriented fare, childrens’ programs, material of
relevance to minorities, diverse radio formats and discouraging violence
and indecency on the airwaves.® Some readers of this volume who may
support these goals are encouraged to examine the means employed in
government regulation. It is worth noting the comments made by a 1974
cabinet level committee, and the question it posed:

It is only in the broadcast media that the First Amendment has been inter-
preted to permit governmental efforts to foster the expression of certain ideas
or information by intruding upon the creation, selection, and editing func-
tions of the private media owners. Why this difference?%
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TWO |

Power and the
Public Interest

EVERY NEW TECHNOLOGY is potentially destabilizing to society. The im-
pact of the automobile on America, its economy, its cities, and its mores
was hardly perceived when Henry Ford started turning out cars. Eco-
nomic progress, as it used to be called, usually brought some good, some
bad, and a lot of the unintended. By boosting the fortunes of some and
competing with others, technology threatened the status quo. Every ma-
jor threat to the status quo invites government intervention.

This is especially the case with communications, a force that can
motivate, inform, entertain, inflame. When Gutenberg developed his
printing press, kings and bishops rushed to license printers and their prod-
uct. Before the rapid development of printing, the written word was much
less of a threat to the authorities. Technological progress in the sixteenth
century spurred censorship and the index expurgatorius. Concern for the
impact of mass communications was well founded; the Bibles rolling off
the new presses fueled the Reformation across Europe.

This century has seen a communications revolution that surely will
accelerate in the future. Even today, the implications of technological
change are not understood. The marriage of computer and telecom-
munications technologies has opened new frontiers. The status quo is
threatened; regulation often seems a safe way to cope with so complex a
force.

One need not look into a crystal ball to see how communications can
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help shape events. National Socialism in Germany and Marxism in the de-
veloping world are recent and current manifestations of the power of the
printed and broadcast word.

While less dramatic in political impact, the use of radio and television
has not been without result in the United States. Franklin Roosevelt, John
Kennedy, and Ronald Reagan stand out as American leaders who skill-
fully used the media. The modern use of television and radio has changed
the political system, contributing to the decline of the two-party system
and old-time political machines, and assisting the rise of single-issue cam-
paigns and mediagenic candidates.

Early in the development of radio as a mass medium, politicians
realized its potential to alter the way politics is conducted in this country.
At the First National Radio Conference, in 1922, Herbert Hoover warned
that it was necessary to establish a *‘public right’’ over the airwaves to pre-
vent them from falling into ‘‘uncontrolled hands.” At the Third Radio
Conference in 1924, President Calvin Coolidge stressed ‘‘the benefits of
increased governmental regulation” to ensure ‘‘against the danger of a
few organizations gaining control of the airwaves.”” While Coolidge
warned against government controlling the flow of information, he said
the greater risk was that it ‘‘should come under the arbitrary power of any
person or group of persons.”’

During early congressional debate over regulating broadcasting, it
was urged that private broadcasters should not have unfettered power to
determine what the public would or would not hear. According to Steven
J. Simmons, during the 1920s there was widespread fear that broad-
casting could shape public opinion in an unprecedented manner. As one
congressman put it, “‘If the strong arm of the law does not prevent
monopoly ownership and make discrimination by such stations illegal,
American thought and politics will be largely at the mercy of those who
operate these stations.””!

To assure that congressional candidates were not at the mercy of
broadcasters, the Radio Act of 1927 required stations to afford equal
broadcast opportunities to candidates for federal office. While politicians
pondered the effect radio might have on their careers, the medium was
growing rapidly. And the explosive growth caused pressures that made
government regulation an attractive alternative to the cacophony caused
by the free market in radio in the early 1920s.

This chapter traces the history of the regulation of broadcasting with
special attention to how the idea of power shaped and was shaped by
regulation,

Before examining the power of the media today, it is necessary to
look at the genesis of broadcast regulation, the turbulent use of the spec-
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trum in the 1920s, and the ironic desire of broadcasters themselves for
government action.

The federal government began regulating broadcasting at the broad-
casters’ request. The Radio Act of 1927 was enacted because of the press-
ing need to allocate frequencies among stations and stop the electronic
chaos of interference that was thwarting clear reception of stations’
signals. But the government’s role grew beyond what the broadcasters
had envisioned—simply a traffic director to keep transmissions from
overlapping.

In return for protecting broadcasters from interference with their
signals, Congress imposed the requirement that they act as trustees of the
public interest. Those who were chosen for protection from harmful com-
petition were required to comply with certain standards. The Radio Act of
1927 created a system of licensing, with relatively short-term licenses
granted on the condition that broadcasters operate in the public interest.
Alternative methods of allocation, by public bid or by renting channels to
private companies or individuals, were rejected.

The public trustee idea evolved into several related requirements
centering on public service programming. Rather than just pursue prof-
itable programming, licensees were expected to devote a reasonable
amount of time to programs that focus on public issues and cover such
issues fairly. This two-fold duty prohibits a broadcaster from ignoring
major issues or presenting only the viewpoint he himself espouses. To
understand the evolution of this dual requirement it is necessary to step
back into the early days of radio.

The Roaring Twenties

In its dawn, radio was as roaring as the decade in which it was introduced.
With no system for allocating frequencies, the sudden, explosive growth
of radio led to instances of signals being so overlapped and garbled that
clear reception of radio stations was impossible. In 1920 there were only
three radio stations with regular programming; five years later the
number was nearly 600. There were two networks linking stations across
the continent in 1930.

The Radio Act of 1912 had been designed for such things as ship-to-
shore communications. It proved inadequate for anything other than two-
way message transmission. The 1912 act required all radio stations to ac-
quire licenses from the Secretary of Commerce and it also specified
wavelengths for different types of stations. But in the early 1920s the
courts undercut the Secretary’s regulatory authority by holding that he
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had no discretion to refuse a license to an applicant within the classifica-
tions or penalize a broadcaster for transmitting on an unauthorized fre-
quency.? An Attorney General’s opinion also held that the Secretary
lacked the authority to assign wavelengths or to limit the transmitting
power of stations.?

New stations began transmitting on any frequency they desired.
Established stations shifted wavelengths, wattage, and operating times at
will. The garble and static were so intense that one account of the period
stated that ‘‘chaos rode the airwaves, pandemonium filled every loud-
speaker and the 20th century Tower of Babel was made in the image of the
antenna towers of some thousand broadcasters who, like the Kilkenny
cats, were about to eat each other up.”’4

Those who now consider the airwaves a scarce resource would, if
transported to the 1920s, see why it was in the public interest, as well as
the broadcasters’ interest, to devise a way of allocating the resource and
restricting its use. In retrospect it is clear that without government action
radio would have been rendered useless by ‘‘the cacophony of competing
voices, none of which could be clearly and predictably heard.”’$

In the mid 1920s Secretary of Commerce Hoover urged legislation to
remedy the problem. He justified government regulation not only on the
grounds that interference had to be eliminated, but that ‘‘a public right”’
over broadcasting must be established to prevent a ‘‘great national asset’’
from falling into ‘‘uncontrolled hands.’’¢

Government allocation of the airwaves was seen as a way to provide
the public with transmissions free of interference, provide broadcasters
with protection from competition and provide politicians protection from
broadcasters.

In his excellent description of the Fairness Doctrine, Simmons traces
the development of the idea that the airwaves were a public resource, not
private property, and notes that the need for government intervention to
assure fairness was argued nearly from the beginning of commercial
radio.”

From the inception of broadcasting there was fear it would be used by
powerful interests to dominate debate and influence elections.! One
senator warned in 1926 that the interests controlling stations should not
use their power ‘‘to disseminate the kind of publicity only of which they
approve and leave no opportunity for the other side of public ques-
tions. . . .”’? One group contended that ‘‘radio is a power, and the ques-
tion is not of clearing the air but of power control for the future.”’!?

Simmons quotes Secretary Hoover, in 1925: ‘“‘We hear a great deal
about freedom of the air, but there are two parties to freedom of the air,
and to freedom of speech for that matter. Certainly in radio I believe in
freedom for the listener. . ..”’"! This idea of a shared First Amendment
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right between broadcaster and listener would reappear in the Supreme
Court decision upholding the Fairness Doctrine.!? But the Third and
Fourth Radio Conferences during the 1920s included recommendations
that censorship be prohibited—a recognition that government’s role must
be limited.

The Radio Act of 1927 created a Federal Radio Commission to
license broadcasters and decide which frequencies and wattage power they
could use. The airwaves were recognized as a public resource that private
corporations and individuals could use as licensees, not owners. While
censorship was prohibited in the act, the new commission was empowered
to grant licenses so the ‘‘public convenience, interest or necessity’’ would
be served. An Equal Opportunities provision mandating equal time for
political candidates was incorporated into the law. Congress debated
whether to enact a specific provision requiring that broadcasters provide
balanced treatment of public issues but such a provision was not
included.!?

In reviewing the legislative history of the 1927 act, a House of
Representatives study in 1968 concluded that the earlier deliberations
“‘would appear to cast serious doubt’’ that the Fairness Doctrine is ‘‘a
necessary corollary of the ‘public interest’ standard’’ in the law. ¢

In 1932, however, Congress passed amendments to the Radio Act, in-
cluding a provision stating, ¢‘it shall be deemed in the public interest for a
licensee, so far as possible, to permit equal opportunity for the presenta-
tion of both sides of public questions.’’!* The provision never became law
because of a pocket veto by Herbert Hoover, who had moved from the
Commerce Department to the White House.

Regulation Consolidated

The Communications Act of 1934 consolidated regulation of radio broad-
casting and common carrier (telephone and telegraph) activities under one
Federal Communications Commission. The 1934 act continues to be the
foundation for the regulation of broadcasting, despite the advent of
television, cable, and other new communications technologies. Congress
passed the act ‘‘under the spur of a widespread fear that in the absence of
governmental control the public interest might be subordinated to
monopolistic domination in the broadcast field.”’

While debating passage of the act, Congress once again considered
whether to insert Fairness Doctrine language into the act, including a pro-
vision requiring ‘‘equal opportunities . . . in the presentation of views ona
public question to be voted upon at an election,”’ and a provision stating
that it was ‘‘in the public interest for a licensee, so far as possible, to per-



30 Broadcast Fairness

mit equal opportunity for the presentation of both sides of the public
question.”’ V7 But these provisions were deleted before passage of the 1934
act, another instance during the early years of broadcasting when explicit
Fairness-Doctrine-type language was unsuccessfully proposed for incor-
poration into law.

It was not until 1959, when Congress amended the 1934 act, that the
Fairness Doctrine was explicitly added to the law. It is relevant that the
Fairness Doctrine evolved through regulatory action and court rulings. It
was not mandated by the 1934 statute, but was justified over the years as
necessitated by the broad public interest standard incorporated in the
1934 act. Congress was concerned about balanced coverage of public
issues, but left it to the FCC to develop regulations as problems arose.'

The development of the Fairness Doctrine stems from the idea that
stations are public trustees and must act in the public interest. The public
interest requires that they give a fair break to all responsible positions on
major controversial issues. When early attempts to legislate this goal asan
‘‘equal opportunity’’ standard were rejected, a system evolved whereby
broadcasters have wide discretion in what they program and who they
permit on their air. But a failure to provide overall balance in such pro-
gramming could result in revocation of their licenses or FCC action deny-
ing renewal of such licenses. Concern about broadcast fairness was evi-
dent from radio’s early days.!® Several cases from that period show how.

In 1928 the Federal Radio Commission ruled that station WEVD in
New York could keep its license, even though it broadcast the propaganda
of the Socialist Party. But the commission warned that, ‘‘Such a station
must, of course. ..be conducted with due regard for the opinions of
others.”’?° Thus the owner’s viewpoint could be aired, but other views had
to be treated fairly.

In 1929 the commission denied a request by a station owned by the
Chicago Federation of Labor that it increase its power and hours of
operation. The federation wanted ‘‘a frequency to be used for the ex-
clusive benefit of organized labor,”’ but the commission ruled that since
only a limited number of stations could broadcast, ‘“all stations should
cater to the general public and serve public interest as against group or
class interest.”’ 2!

In 1931 the commission denied a license renewal to the owner of
KFBK in Kansas, a doctor who dispensed medical advice and promoted
certain drugs and his own goat-gland rejuvenation operations. The com-
mission concluded that rights of the listeners were paramount and denied
a license renewal.? KFBK complained that this was government censor-
ship, but an appeals court said that since the number of frequencies is
limited there was not room ‘‘for every business or school of thought.””
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The court ruled that the commission could apply the public interest stan-
dard against KFBK.

In 1931 the commission also denied a license renewal to the owner of
KTNT, in Muscatine, Iowa, who had used his station to promote a cancer
cure

In 1932 the Federal Radio Commission denied a license renewal to the
owner of KGEF in Los Angeles because of programming that consisted of
unsubstantiated accusations against organized labor, local judges, and
the Board of Health, and nasty remarks about Jews and Catholics. An ap-
peals court upheld the commission’s scrutiny of the use of the station
under the public interest standard and rejected the First Amendment
claims of KGEF. The First Amendment prohibits prior restraint, but the
court held that subsequent punishment, including license denial, was not
unconstitutional.?

While these cases do not invoke the specific provisions of the Fairness
Doctrine, they do show early use of the public interest standard to assure
that the public is served by broadcasters. And they demonstrate that the
commission could take the drastic action of denying a license to a broad-
caster who aired material the commissioners felt was unfair.

The Mayflower Doctrine

In the late 1930s and early 1940s the FCC became more restrictive about
what causes broadcasters could espouse. The major case that led to for-
mulation of the Fairness Doctrine did not come until 1941, when the com-
mission announced its decision in Mayflower.? Mayflower Broadcasting
was an unsuccessful applicant for a frequency already used by WAAB,
owned by Yankee Network, Inc. Mayflower’s application was rejected
on other grounds, but the renewal of WAAB’s license was conditioned on
WAAB?’s promise that it would not broadcast editorials. In the late 1930s
the station had broadcast editorials favoring political candidates and sup-
porting and opposing public issues. The FCC found that ‘‘no pretense
was made at objective, impartial reporting.”’ "

The FCC denounced the partisan use of the station. It said that *“truly
free radio cannot be used to advocate the causes of the licensee. It cannot
be used to support the candidacies of his friends. It cannot be devoted to
the support of principles he happens to regard most favorably.”’ The
forceful holding stated flatly, ‘‘the broadcaster cannot be an advocate.’’ 2

The Mayflower Doctrine was the most repressive policy against
broadcasters’ freedom of speech asserted by the FCC. But the commis-
sion used a free speech rationale to justify its action:
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Freedom of speech on the radio must be broad enough to provide full and
equal opportunity for the presentation to the public of all sides of public
issues. Indeed, as one licensed to operate in a public domain the licensee has
assumed the obligation of presenting all sides of important public questions,
fairly, objectively and without bias. The public interest—not the private—is
paramount,2®

The Mayflower case made clear that had WAAB not promised to
abandon editorializing it would have lost its license. The Mayflower Doc-
trine created enormous controversy within the broadcasting industry,
which opposed the ban on editorializing as interfering with the broad-
caster’s First Amendment rights (seemingly meager rights at that mo-
ment). Recognizing the confusion its decision had created, the FCC held
hearings in 1948 on an editorializing policy. The hearings led to the 1949
FCC Report on Editorializing by Broadcast Licensees.

The 1949 Editorializing Report made clear that broadcasters could
editorialize, but imposed Fairness Doctrine obligations to present con-
trasting views. The report stated that the ‘‘paramount right’’ is for the
‘‘public in a free society to be informed and to have presented to it for ac-
ceptance or rejection the different attitudes and viewpoints concerning
these vital and often controversial issues which are held by the various
groups which make up the community.”’ 3 The 1949 Editorializing Report
relied on the public interest standard in the Communications Act and on
the First Amendment principle of the public’s right to know as justifica-
tion for the imposition of a two-fold obligation on broadcasters:

This requires that licensees devote a reasonable percentage of their broad-
casting time to the discussion of public issues of interest in the community
served by their stations and that such programs be designed so that the public
has a reasonable opportunity to hear different opposing positions on the
public issues of interest and importance in the community.?!

In his additional views in the 1949 Editorializing Report, Commis-
sioner Webster stated that a licensee might be left in a ‘‘state of
confusion’ after reading the report. The instructions were vague, and
while a great deal of discretion was purposely left to the broadcaster, he
exercised it at his peril.

Fairness Codified and Expanded

In 1959 Congress amended the Communications Act to incorporate the
Commission’s Fairness Doctrine into the statute. The reason for this ac-
tion was not any burning controversy over broadcast fairness; the debate
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was rather one-sided and assumed fairness was a worthy goal that should
be incorporated into the amendment. Congress did not fully consider the
implications of ratifying the Fairness Doctrine, but there was overwhelm-
ing support for the policy.

The amendment was generated by an unusual equal-time case that
arose in Chicago. A perennial candidate for mayor, Lar Daly, had filed
for the campaign and was a legally qualified candidate for the office. Daly
demanded equal time on a Chicago television station after it ran a news
item about Mayor Richard Daley, who was the frontrunner for the post.
The FCC ruled in the Lar Daly case that a news story about Mayor Daley
greeting the president of Argentina required the station to offer equal
time to Lar Daly.3?

Congress moved quickly, realizing that if stations were required to
give equal time to minor candidates every time a major candidate ap-
peared on the air, stations would probably stop covering political cam-
paigns on their newscasts, and the congressmen and senators themselves
might vanish from the tube during the very period when they most sought
exposure. Congress speedily considered amendments to exempt news pro-
gramming from the equal opportunities requirement of Section 315.

Within days of the Lar Daly ruling, legislative committees were
fashioning language to make it clear that equal time would not be re-
quired when a station carried an appearance by a candidate in a bona fide
newscast, interview show, on-the-spot coverage of an event, or in a news
documentary. If the documentary was about the candidate or the cam-
paign, however, it would not be exempt from the Equal Opportunities
Rule. If the candidate’s appearance in the news documentary was inciden-
tal to the subject presented, only then would the exemption from the rule
apply.

Congress, in its haste to amend the law, adopted a suggestion to make
clear that the exemption for news from the Equal Opportunities Rule was
not an exemption from the Fairness Doctrine. Accordingly, the following
language was tacked on to the Equal Opportunities section: ‘‘Nothing in
the foregoing sentence shall be construed as relieving broadcasters, in
connection with the presentation of newscasts, news interviews, news
documentaries, and on-the-spot coverage of news events, from the obliga-
tion imposed upon them under this Act to operate in the public interest
and to afford reasonable opportunity for discussion of conflicting views
on issues of public importance.”” The Conference Report stated that this
was a ‘“‘restatement of the basic policy’’ that the commission had imposed
on broadcasters in its ‘‘standard of fairness.”” It is clear from the
legislative history that the members voted to write the Fairness Doctrine
into the statute, even though there was no extensive debate about the doc-
trine and its implications.3
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The speed with which Congress moved to assure that news coverage
of its members would continue in campaign times is testimony to the
awareness of the political force of televised news, even in 1959. In what
could have been a simple reversal of agency action, Congress went beyond
the equal time problem to assert the need for broadcasters to play fair
with issues. This underscores the concern of many that without such
assurance broadcasters could exercise even greater power over the
political agenda.

But the amendment had another impact, as well. It reinforced the
power of the two major parties, the Democratic and Republican parties,
and handicapped those outside the mainstream of American politics. One
exemption to the equal time provision had the effect of permitting sta-
tions to exclude minor, third-party candidates from regular news inter-
view programs, thereby strengthening the position of newsworthy in-
cumbents. Another provision exempted coverage of national political
conventions from the Equal Opportunities Rule, assuring that the net-
works could cover the Democratic and GOP conventions and ignore the
meetings of the Citizens Party, Libertarians, Socialist Workers, et al.

Congress has moved in other ways to assure that broadcasters provide
airtime for candidates during campaigns. In 1972 it passed federal cam-
paign reforms which obliged stations to ‘‘allow reasonable access to or to
permit purchase of reasonable amounts of time’’ for legally qualified can-
didates for federal office.3 Because stations face equal time obligations as
well, they avoid giving free time to members of Congress during cam-
paigns because they would have to give time to all opponents. Instead the
Reasonable Access Provision has come to apply principally to sale of
commercial time for political messages. The law has been interpreted to
strip broadcasters of much discretion in handling requests by federal can-
didates for commercial time.? The Supreme Court has held that the
statute created an affirmative right for candidates for federal office to
purchase airtime, that the FCC can determine when the campaign begins,
and that the candidates’ needs predominate over the broadcaster’s
desires.’ Candidates must be allowed reasonable time for use of station
facilities: in other words, so they can present an uncensored presentation
in contrast to an edited appearance on a news program.3’

Moreover, just before elections stations must sell time to candidates
at the station’s ‘‘lowest unit charge,’’ assuring that broadcasters do not
raise rates for campaign advertisements.? This provision helps fix prices
for campaign spots. Former FCC Chairman Charles Ferris and Commis-
sioner Joseph Fogarty, who were Senate aides at the time of the bill’s
passage, have called the law ‘‘a selfish piece of legislation.”’

Taken together, Congress has fashioned the Equal Opportunities
Rule, the Reasonable Access Provision, and the lowest unit charge provi-
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sion to protect the members of Congress themselves. Under the statutory
framework, they enjoy access rights greater than any other category of
citizens. One need only compare the 1981 case upholding reasonable ac-
cess for candidates, CBS v. FCC,* with the Supreme Court’s 1973 deci-
sion in CBS v. Democratic National Committee* where a right of access
for individuals and groups to purchase airtime for issue advertisements
was rejected. The judiciary has endorsed the system the legislative branch
fashioned for its own purposes.
In short, Congress protects its own.

Whose Interest?

When Congress created the Federal Communications Commission, it em-
powered it to regulate broadcasting in the public interest, convenience,
and necessity, yet that is an ill-defined mandate. ‘“‘Few independent
regulatory commissions have had to operate under such a broad grant of
power with so few substantive guidelines,”’ according to one study.
‘‘Rather than encouraging greater freedom of action, vagueness in dele-
gated power may serve to limit an agency’s independence and freedom to
act as it sees fit.”’43

Defining the interest of the public in general is much more difficult
than accepting the notion that the public interest is a much more flexible
set of expectations that do not offend or contradict the goals and values of
powerful special interests. Avery Leiserson has indicated that ‘‘a satisfac-
tory criterion of the public interest is the preponderant acceptance of ad-
ministrative action by politically influential groups.’’ 4

We have seen how Congressional concern about broadcaster power
has shaped regulation. It has also been shaped by the way the broadcast
industry and other interest groups have utilized the regulatory system.
Powerful interests interact, often clashing, sometimes cooperating.

When federal regulation of industry began in the nineteenth century,
the public interest was thought to require curbs on the abuses resulting
from concentrated economic power. Beginning in the 1920s and ac-
celerating in the 30s, coincidental with the advent of broadcasting, a new
ethic emerged. The notion took hold that the public interest is also served
by preserving and promoting the regulated industry itself.

In agency after agency, the regulatory thrust swung away from pro-
competitive, antitrust policies designed to cure the ills of monopolistic
behavior. More and more as the Depression deepened, administrative ac-
tion tended to protect the cartel. This was the trend at the FCC until
recently when ‘“‘deregulation’’ was promoted by Chairman Ferris during
the Carter Administration and ‘‘unregulation’’ was pressed by Chairman
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Mark Fowler under the Reagan Administration. But it remains to be seen
how far the opponents of regulation will be able to press their program,
how sweeping the changes endorsed by Congress will prove to be, and
whether new policies will promote competition or permit monopolistic
concentrations of power in new technologies. It is important to differen-
tiate between the regulation of content (what must be aired) and the
regulation of the structure of the industry (who controls the airwaves).

Regulation has been described as a ‘‘two-way process’’ where the
agency and the industry ‘‘attempt to control each other.’’* Commis-
sioners often come from the industry, having been owners, executives, or
attorneys for broadcast or telecommunications businesses. Very often
they plan to return to the industry or to law practices representing broad-
casters, cable companies, or common carriers. This hardly makes it dif-
ficult for them to comprehend and sympathize with industry points of
view on issues before the FCC. Perhaps commissioners have been ‘‘con-
trolled” and the agency ‘‘captured’’ by the interests they are supposed to
regulate, but there is no doubt that any administrative agency must
‘‘come to terms’’ with significant power centers it deals with, and at least
the FCC has a number of competing industries attempting to influence its
output.*

Technological improvements have caused radio to be replaced by
television as the dominant mass medium, have forced AM stations to
share an increasing part of the audience with FM stations, have encour-
aged UHF stations to compete with VHF outlets, have brought cable sys-
tems—with the signals of distant ‘‘superstations’’—into the homes of
millions of people. Moreover, looming on the horizon is low-power televi-
sion offering the possibility of minority programming, Direct Broadcast
Satellite offering hope for technically improved national programming
and more of it, Multipoint Distribution Systems with pay-TV programs,
and electronic publishing—teletext and videotext.

Two points need to be made when discussing this technological
bounty. First, the dominant broadcasters have attempted to use the FCC
to restrict entry of the new competitors. Second, when entry could no
longer be prevented, the dominant communications companies have
moved to invest in and—if possible—control the new entrants.

The FCC has been ambivalent about the new technologies. For exam-
ple, the decision in 1952 not to move all TV into the UHF band but to in-
termix UHF and VHF significantly impeded the growth of UHF stations
and killed chances for a fourth network. Economically secure VHF sta-
tions quickly crippled UHF competitors.#’ Later the FCC obtained
legislation from Congress to assist the struggling UHF industry by requir-
ing manufacturers of television sets to include tuners that could receive
UHF stations.
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Additionally, the FCC’s policies have protected the power of the
three dominant broadcasters—CBS, NBC, and ABC. The commission
approved an allocation formula which has permitted only three VHF
commercial stations in most communities and which had the effect of kill-
ing the struggling Dumont network, which had access to VHF stations in
only seven of the biggest 50 cities in the 1950s.48 As the FCC itself has con-
ceded, the “‘three to a market’’ approach has guaranteed the dominant
positions of the three commercial networks.* Because of prior grants of
licenses to CBS, NBC, and ABC to own and operate TV, AM and FM sta-
tions in seven of the largest markets, the networks have been assured a
strong economic base. As Judge Bazelon has stated:

Under this regime, the networks have flourished. To a large extent the
triumph of telecommunications as the preeminent medium of our time is the
victory of the networks. Every index—ratings, revenues, public opinion
surveys—confirms our impression that the networks are the dominant source
of entertainment, news and information. Qur national political life has been
moved from the meeting hall to the living room by the pervasiveness of the
network camera.5¢

New networks have started to emerge only with the growth of cable
and the late blooming success of independent television stations willing to
cooperate with each other to acquire programming. But the FCC’s long-
standing hostility to the speedy expansion of cable protected the television
networks and their affiliates for nearly two decades. As one FCC commis-
sioner stated:

In future years, when students of law or government wish to study the deci-
sionmaking process at its worst, when they look for examples of industry
domination of government, when they look at Presidential interference in the
operation of an agency responsible to Congress, they will look to the FCC
handling of the never-ending saga of cable television as a classic case study.5!

FCC policies tended to stunt development of alternate programming
sources such as cable and pay TV.’2 Barriers to entry were erected to pro-
tect existing broadcast licensees from competition. The barriers were
dropped only in 1979 and 1980.5}

For years broadcasters were able to retard competition by cable,
arguing that it must not be allowed to destroy broadcasting’s ability to
perform public service duties. To protect the status quo the FCC extended
regulation over electronics manufacturers, communication satellites, and
cable. In each case the extension of regulation was justified as protecting
the regulatory framework, and hence, the public interest. But in practice,
as Bruce M. Owen has noted, the extensions were promoted by ‘‘vested
interests seeking to protect monopoly profits, and sometimes by unregu-
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lated firms seeking federal protection from local regulation or relief from
‘excessive’ competition.’”

The system has aided not only the networks, but the other major com-
munications conglomerates as well—Westinghouse, Cox, Gannett, Tri-
bune Company, Metromedia, RKO General, and the like. FCC regula-
tions may limit any single company from owning more than seven TV
stations, but it has not stopped corporations like Metromedia from sell-
ing stations in smaller markets in order to purchase stations in markets
like Chicago and Boston.

The dominance of major communications companies is felt in cable
and newspaper publishing as well. Many publishers have moved into
cable as they simultaneously buy up smaller papers. The Washington Post
predicted in 1977 that within 20 years almost all daily newspapers in the
country will be owned by perhaps fewer than two dozen major con-
glomerates.ss Thirty percent of newspapers were owned by chainsin 1960;
the figure grew to sixty percent by the late 1970s.%

Given the potential political power of the media, these trends toward
concentration of economic power are particularly troublesome to those
who believe that pluralism is an important safeguard to democracy. Max
Kampelman has warned about the dangers to our democratic system
posed by an ‘‘ever growing institution with huge financial resources to
supplement the power it wields in its control over the dissemination of
news, but with fewer and fewer restraints on that power.’”%’

People both inside and outside the press have recognized the power
inherent in choosing what is news. ‘“The power to determine each day
what shall seem important and what shall be neglected is a power unlike
any that has been exercised since the Pope lost his hold on the secular
mind,’’ according to Walter Lippmann.® As Kevin Phillips has noted, a
1974 survey of national leaders ranked television ahead of the White
House as the number one power in America.®

This impression, of course, could be erroneous. Television may not
be as powerful as many believe. The point is that those who care about
power think television is powerful. The perception is often overwhelming.

No wonder there have been efforts to curb the media. Television in
particular is a socializing force which ‘‘comes into the living room, the
very core of the household where the family gathers,”” as FCC Commis-
sioner Abbott Washburn once put it. He added, “‘If it’s there, it must be
okay.””® Washburn calls it an ‘‘awesome power.”” When broadcasters de-
mand First Amendment rights comparable with publishers’, Washburn
points to the impact of TV:

It’s like an orange wanting to be a banana. This medium enters the home ona
massive scale. The airwave spectrum space it rides on is a limited public
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resource, a public trust. But there are considerable advantages to being an
orange: the broad scope of coverage, the exclusive right-to-use of the signal,
and the profitability.5!

The Supreme Court has opined that ‘‘the broadcast media have
established a uniquely pervasive presence in the lives of all Americans.’’ 62
Because of broadcasting’s impact the Court has upheld FCC efforts to
prohibit use of indecent language on the air, especially during times when
children might be listening.®®* While the Court may have overstated this
impact, it was only echoing the widely held view that radio and TV have
clout.

When one examines the impact of broadcasting and the conventional
wisdom that it is pervasive and powerful, the rationale for regulating it
becomes clearer. It’s not so much that the airwaves are scarce, but that
they have become enormously valuable and the allocation of frequency is
a grant of power—something that directly affects politicians no matter
where they stand on the political spectrum.

Perhaps that’s why the debate over regulation of broadcasting cuts
across partisan and ideological lines—and causes learned individuals to
have mixed feelings about the media. For example, Judge Bazelon once
led the appeals court in approving extensions of the FCC’s power over
what was aired, but in late 1972 he was dissenting from such views, claim-
ing that the First Amendment prohibited content regulation. Senator
William Proxmire, who proposed the amendment in 1959 which codified
the Fairness Doctrine into law, has since criticized it as unconstitutional.

Henry Goldberg and Erwin G. Krasnow have pointed out that most
liberals and most conservatives believe in regulating broadcasting to some
degree, but they disagree why.® Many liberals want regulation to make
broadcasting do wonderful things; many conservatives want regulation to
restrain broadcasting from doing terrible damage. Goldberg and Kras-
now state that ‘‘both liberals and conservatives have been comfortable
with regulation of broadcast program content, either as a form of censor-
ship, usually urged by conservatives, or as a form of propaganda, usually
urged by liberals.’’ ¢ That may be an oversimplification that obscures the
uneasiness many feel toward government exercise of power. In either
case, the media are viewed as instruments of power which could affect
social change and undermine the status quo.

If that is so, it is fair to ask if the mass media have been a force for
political, including partisan, change. The answer seems to be both yes and
no. Certainly the way we elect candidates and perform governmental
tasks has been altered by electronics—but it does not seem to be a tool
that’s been of exclusive use by any one group. Despite the clear potential
of television and radio, the media seems more to reflect the attitudes of
the electorate than shape them. As a creator of the public agenda, the
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media could not be matched; yet a conservative like Ronald Reagan with
excellent broadcast skills and a liberal like Lyndon Johnson—whose
talents were anything but televisual—could catapult their programs to
the forefront. In sum, the media power is as much a tool for others to use
as it is an instrument for its owners to wield. This is not to say, however,
that the media’s power might not increase dramatically as regulatory
fetters fall.

When Nicholas Johnson was an FCC Commissioner he warned of the
danger of ‘‘abuse by conglomerate corporate licensees generally.’’ s He
suggested that because the three networks and many broadcast stations
are owned by large corporations it might affect the news reporting aired
on television and radio. It would be subtle, Johnson intimated, but the
business interest of a conglomerate could dictate its news judgment:

How would one “‘prove’’ that RCA/NBC gives more coverage to space shots
and NASA news (or the Vietnam war) than it would if it were not a major
space and defense contractor? (Defense business was 18 percent of RCA’s
total sales in 1967.) How does one investigate any possible relationship be-
tween NBC’s coverage of foreign governments and RCA’s corporate relations
with those governments? (In 1967 alone, RCA established major new in-
vestments in Australia, Canada, Italy, Mexico, Puerto Rico [sic], Taiwan,
and the United Kingdom.)®’

Johnson lamented that the Commission would find it difficult to
penetrate beyond the ‘‘camouflage’ of network assertions that it exer-
cised reasonable, good-faith news judgment.

Johnson’s concerns that conglomerate interests might dictate what is
aired cannot be easily dismissed. But the author’s experience as an NBC
News correspondent is diametrically opposed to Johnson’s insinuation; at
no time was there any indication that the corporation had ordered slanted
news coverage to advance its private interests. The journalists responsible
for NBC News programming would never have tolerated such *‘front of-
fice”’ interference; resignations—and attendant publicity—would have
been immediate. But such individual experience is no guarantee that at
some future time, especially if the broadcasting business becomes more
monopolistic, that top management could not dictate the story line and
employees, with no alternate employment opportunities in the industry,
might capitulate. Depending on how it’s formulated, deregulation could
remove the meager government protections against slanting.

There are several protections against corporate dominance of news
that do not require government regulation of the content of material
broadcast. The first is news professionalism, the encouragement of the in-
dependent streak long present in reporting in this country. The second is
prohibition of the automatic dominance of just three networks over na-
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tional news. The third is the encouragement—by public policy—of a
multiplicity of voices. If there are many sources of information, the
public will be able to choose those that seem most accurate, honest, and
objective. Diversity can be encouraged by restricting multiple ownership
of stations, prohibiting cross ownership of different media (for example,
newspaper ownership of TV stations), requiring separation of cable
ownership from cable programming, and assuring ownership oppor-
tunities for minorities and nonprofit groups.

The marketplace of ideas, if it flourishes, would permit the public to
select the voices it cares to hear, the ideas it wishes to ponder, and
ultimately, the policies it chooses to endorse. In the past, government
policy has unduly limited the number of those given exclusive licenses to
use the airwaves while interfering with licensee’s rights to espouse views
on the air. Might not a reversal of these policies work better to assure
freedom? This will be explored in the final chapter. Diversity in owner-
ship of the media does not assure diversity of viewpoints aired on the
media; the question is whether the long-standing policy of protecting ex-
isting licensees from competition while interfering with their choice of
which views to present on the air has, indeed, done more to serve the
public’s interest.

The Club over Broadcasters

No licensee operates without a realization that his enterprise would come
to naught if his license were yanked. It permeates the conduct of broad-
casters, even if such a sanction is so rarely invoked.

Broadcasters take the regulations seriously. The FCC has power to
issue cease-and-desist orders, to renew licenses for shorter periods than
usual, to fine a station, and, the ultimate power, to deny renewal of a
license or revoke an existing one. But the commission rarely exercises such
powers, instead relying almost exclusively on the warning force of its rul-
ing on fairness complaints, The FCC has declined to impose fines for
general Fairness Doctrine violations, but it may fine stations for trans-
gressions of the Personal Attack Rule.

In no case has the FCC revoked a license for violations of the Fairness
Doctrine. The commission was ordered by the U.S. Court of Appeals in
Washington in the late 1960s to vacate its renewal of Lamar Life Broad-
casting Company’s license for WLBT in Jackson, Mississippi.®® The
United Church of Christ had objected to renewal of the license on
grounds that WLBT’s news and public affairs programming was marred
by racial and religious discrimination, but the FCC went ahead and
renewed WLBT’s license. The appeals court reversed, criticizing the FCC
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for ““a profound hostility’’ to the intervention of the listeners who
challenged WLBT.®®

The only other instance of nonrenewal of a license involved Brandy-
wine Main Line Radio, Inc., and its station, WXUR, on grounds of both
Fairness Doctrine violations and the owners’ misrepresentations of their
intent to abide by the rules.” The nonrenewal was upheld by a divided ap-
peals court, but the court’s judgment relied on the misrepresentation
grounds.

Both WLBT and WXUR were notorious offenders. One practiced
segregation, the other broadcast right-wing evangelism. Both blatantly
excluded opposing views. It is important to understand the political con-
text. WLBT propounded the racist views of the white Citizens Council
during the time of civil rights turmoil in the South. It refused to air views
favoring integration and sometimes cut off network programming when
civil rights stories were reported on the evening news.

WXUR was owned by a religious group led by the Rev. Carl McIn-
tyre, a conservative preacher. The transfer of the station to Mclntyre’s
group came only after it pledged to comply with the Fairness Doctrine;
loss of the license followed a failure by the group to live up to its
assurances.

In both cases it was the Circuit Court of Appeals in the District of
Columbia that pulled the plug. The appeals court is noted for its activist,
liberal decisions. It overruled the FCC in the WLBT case, depriving
Jackson of a segregationist voice, and upheld the FCC in the WXUR case,
silencing Media, Pennsylvania’s right-wing voice.

This is not to imply that fairness regulation is a tool exclusively for the
left, or for that matter for the courts. Before the Watergate scandal upset
the designs of the Nixon Administration, the White House decided to try
to wrest away some of the Washington Post’s television licenses. After his
reelection President Nixon pushed for challenges to renewal of the broad-
cast licenses held by the Post. Presidential assistants leaned on Dean
Burch, Nixon’s appointee as Chairman of the FCC, demanding tran-
scripts of network commentaries following a presidential news con-
ference. The White House Office of Telecommunications Policy helped
put the squeeze on stations; its director reminded licensees that they could
be held responsible by the FCC for any network programming they aired.
The White House also moved to discourage public television from carry-
ing national broadcasts on subjects Nixon didn’t want aired.”!

Licensing is not the only way, or even the most common way,
political pressure is brought to bear on broadcasters. Chapter 9 explores
the efforts by the Democratic Party to use the Fairness Doctrine to silence
right-wing broadcasts. Congressional leaders are not without clout over
broadcasters.




Power and the Public Interest 43

An instance of congressional pressure occurred after CBS aired the
news documentary *‘Selling of the Pentagon,” which criticized military
public relations. As will be discussed in the next chapter, the documentary
utilized editing techniques that were criticized as having distorted the
statements of Pentagon officials. The deletion of parts of the answers
made little difference to the thrust of the program, but the question of the
misquotes was seized upon by proponents of increased military activity.
Pentagon officers and hawkish congressmen attacked the network, per-
suading Rep. Harley Staggers, Chairman of the House Commerce Com-
mittee, to order a subpoena served on CBS requiring tape or film ‘‘out
takes’ from interviews, the parts that were not shown on the air. CBS
President Frank Stanton refused, arguing that Congress could not con-
stitutionally demand such journalistic work product from a newspaper,
and to require it of a network was to assert that the First Amendment did
not protect broadcasters. Stanton faced the prospect of a jail sentence
after Stagger’s committee voted to hold him in contempt. CBS still re-
fused to comply and only the intervention of Speaker Carl Albert
prevented the House from approving the contempt resolution.” It was a
close call for CBS, and while the network’s journalistic fervor might not
be dampened by such an episode, it was a reminder to less committed and
less well-heeled broadcasters that such conflicts are best avoided.

The issue transcends right-wing or left-wing use of the system of
regulation. The government entities that affect broadcast regulation, the
FCC, the courts, and the Congress, are filled with political appointees.
Their partisan neutrality is never guaranteed. Content regulations in par-
ticular are always susceptible to political manipulation and abuse.

There is an ever-present danger that when a regulator has power over
content, the power will be invoked in ways that are unfair. Fortunately
the record of broadcast regulation has been neither as heavy-handed nor
as overtly partisan as it could be.

Ad Hoc Policymaking

Political manipulation of the media is often covert, with basic value
choices obscured by the rhetoric of the public interest. Moreover, fun-
damental choices are made more difficult in a system of regulation that is
an ongoing process, that moves from case to case, that only occasionally
attempts to codify what has been created piecemeal or correct inadvertent
missteps. The case approach to lawmaking has the advantage of relating
rules to real experience, to concrete facts, and to interested—usually
outspoken—parties. It has the defects of missing the big picture, failingto
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anticipate technological developments, overlooking the interests of those
not represented in adjudicatory proceedings.

The Communications Act of 1934, itself largely based on the Radio
Act of 1927, continues as the basic framework for regulation, despite the
advent of television, cable, satellite broadcasting, microwave transmis-
sion, videotext, teletext, and computer technologies. It should be noted
that ‘‘the statutory scheme, although little changed by Congress since its
inception, is not the product of a clear, full-blown theory of how to han-
dle the special problem of broadcasting, but is a curiously ad hoc
effort. ...’

Broadcast regulation has been characterized by the absence of a well-
reasoned telecommunications policy. What passes for policy emerged
from the deliberations of key congressional committees, particularly sub-
committees of the Commerce Committees, actions of the FCC, its bu-
reaucracy, and political appointees, and review by the courts, particularly
the U.S. Circuit Court of Appeals for the District of Columbia. Content
regulations like the Fairness Doctrine evolved as a result of administrative
activism and congressional ambiguity.”

Asin all political activities, the key question is ‘‘who gets what, when,
and how.”’”s But systematic consideration of such fundamentals is rare.”
The key participants in allocating values in this field, aside from Con-
gress, the FCC, and the Courts, have been the Executive Branch, par-
ticularly the White House, the industry groups long dominated by major
broadcasting chains and networks, and citizens groups clamoring for a
voice in what is aired.” ‘““There is just no insulating the FCC from
politics,”” according to Erwin G. Kransnow, Lawrence D. Longley, and
Herbert A. Terry.’

According to a report prepared for President-elect John Kennedy in
1960, the FCC ‘‘has drifted, vacillated, and stalled in almost every major
area. It seems incapable of policy planning, of disposing within a
reasonable period of time the business before it, of fashioning procedures
that are effective to deal with its problems.’”’” More recently a congres-
sional committee evaluated FCC performance and pointed to several
defects:

(1) insufficient public representation to offset the assiduous attention paid by
commercial interests,

(2) failure to anticipate or keep pace with technical and commercial
developments in communications,

(3) adeficiency of technical expertise for analysis of complex issues resulting
in failure to develop facts basic to regulation of the broadcasting and
telephone industries, and

(4) inertial acceptance of prevailing patterns.’
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Although opponents of the regulation of the content of material aired
on radio and television often portray the issue as a zero sum conflict,
where broadcasters lose if regulators win, and vice versa, the reality is
neither as simplistic nor as bipolar. Broadcasters and regulators often
share mutual goals. For example, case-by-case adjudication of com-
plaints about broadcasters’ compliance with fairness and equal time rules
is very intrusive. On the other hand, overall evaluation of station perfor-
mance in general at license renewal time interferes less in the daily opera-
tion of stations. Yet many broadcasters prefer the FCC to resolve cases as
they arise because this permits stations to correct misdeeds and avoid a
devastating result in a license renewal hearing. In effect, by playing it
safe, the broadcast industry has endorsed more vigorous government
oversight. Broadcasters fight the rules in principle while accepting
methods of enforcement which aggravate First Amendment problems.

Many broadcasters do not even fight on the principle. After all, the
rules are not particularly onerous for a licensee who carefully stays away
from controversial topics, keeps a docile news department, rejects issue
advertisements, and offers a steady diet of bland programming. That is a
comfortable course of conduct, and while the public may not hear a
robust debate, the station may reap huge profits.

By keeping within the letter, if not the spirit, of the Fairness Doctrine,
a broadcaster protects himself from challenges to his license. The former
chairman of the House subcommittee concerned with broadcast regula-
tion, Lionel Van Deerlin, once remarked on how stations at license
renewal time prepare extensive explanations of how they’ve met all the
FCC’s requirements, including provision of the Fairness Doctrine. This
‘‘documented litany’’ of compliance helps stations win license renewals,
Van Deerlin said.

““I don’t understand all this criticism of the Fairness Doctrine,”” the
manager of a prosperous TV property told me once at a public meeting. “We
operate very well under its provisions. We like it.””

You bet he does. Like so much of present law, the Fairness Doctrine pro-
vides one more defensive weapon against license poachers.8!

If the conflict over regulation isn’t always a battle, and it rarely is a
zero sum contest between two parties, it still sparks a lively debate.
Perhaps that’s because nosituation arises in which only the regulators and
the regulated have an interest. There are many more participants in this
‘‘subgovernment,’”’ as Nicholas Johnson once characterized it.8 It in-
cludes broadcast lobbyists, communications lawyers, citizen activists,
consultants, engineers, public relations experts, and the trade press, in ad-
dition to the bureaucrats and broadcasters.
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But how has a regulatory system functioned that is characterized by
pressure groups, piecemeal decisionmaking, and intense politicking?
How has the public interest fared? Who gets what, when and how?

Conclusion

The history of broadcast regulation reflects the struggle over a new form
of power—the power to inform, inflame, persuade—electronically. The
course of regulation has been shaped by America’s uneasiness with unre-
strained power. It has manifested itself in policies designed to prevent
broadcasters from using their frequencies for partisan purposes.

The system of regulation reflects a tug of war between two powerful
elites—the elected politicians in Congress and the broadcasters them-
selves. While broadcasters have been successful in utilizing the system to
protect their economic interests and maximize profits, the politicians have
been triumphant in assuring that the power of radio and television is not
turned against them, that they have access to the airwaves, that stations
must be neutral in selling or giving time to candidates.

In sum, the regulatory system has permitted established broadcasters
to reap great profits and establishment politicians to preserve political
power. Of course, it’s not always so neat, as the frequent battles suggest.
But when the power struggle is played out in Congress, the courts and the
Federal Communications Commission, this overtly political process is
masked by concepts such as ‘‘the public interest.”’

Broadcasters recognize the FCC’s power. That licenses are seldom
revoked does not mean that licensees are not cognizant of the commis-
sion’s power to silence stations. This can affect broadcasters’ behavior.
After all, nuclear deterrence does not require occasional nuclear warfare.
In the cold war over broadcast regulation, the feds have all the nukes.
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THREE

The Day-by-Day
Operation of the
Fairness Doctrine

IN FiIscaL YEAR 1980, citizens brought 21,563 Fairness Doctrine and
political broadcasting matters to the FCC. Many of these complaints
came during the election campaign, for candidates and their supporters,
interest groups, and advocates of various propositions contacted the FCC
by letter and telephone to complain of unfairness and unequal treatment.

Of those inquiries, 11,262 dealt with Equal Opportunities and Rea-
sonable Access Questions regarding campaigns by candidates for public
office. The remaining 10,301 were Fairness Doctrine matters. The FCC
found cause in only 28 of these cases to even ask the broadcaster to re-
spond to the complaint. Only six cases were decided against the stations,
and admonitions were issued.

Thus, out of more than 20,000 complaints, broadcasters *‘lost’* only
six.

The regulations affecting broadcasting are badly misunderstood by
most of the people affected by them. Confusion abounds, even though no
other FCC policies have attracted as much attention as the fairness and
equal-time rules.

Those who misunderstand the Fairness Doctrine include people who
watch TV and become upset when they think a program is unfair; orga-
nized interest groups wanting to use the Doctrine to get their viewpoint on
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the air; politicians seeking publicity, and the broadcasters who are sup-
posed to abide by the rules in their daily programming. Only specialists in
communications law, broadcasters who have been involved in extensive
litigation, and representatives of groups that routinely use the doctrine
seem to grasp the complexities and difficulties inherent in Fairness Doc-
trine cases.

For those who feel a station has failed to live up to its obligation, the
route to Washington is open. The FCC itself does not police the fairness
of radio and television stations; a complaint must be initiated by an indi-
vidual or a group. As we shall see, the complainant has a heavy burden,
and only the most determined and well-documented complaints stand
much chance of success on the Eastern Front of the regulatory wars.
What follows is an attempt to describe and demystify the complaint pro-
cess as it works in practice. The information is drawn from interviews
with representatives of the FCC, broadcasters, complainants, and advo-
cates of the Fairness Doctrine.

The FCC expects to receive about 10,000 Fairness Doctrine com-
plaints in an election year, and about 6,000 in a nonelection year. Such
figures are often cited by organizations such as the National Association
of Broadcasters (NAB) and by Fairness Doctrine writers as evidence of
the number of complaints ‘‘handled’’ each year by the FCC. The figures
are a bit misleading, however, because telephone calls are included in the
complaint statistics. This problem is compounded by the fact that the
FCC figures make no distinction between the telephone inquiries and ac-
tual complaints. FCC documents indicate that 80 to 90 percent of Fairness
Doctrine ‘‘complaints’’ are in fact telephone calls, and such calls do not
result in any FCC action against a station unless buttressed by extensive
documentation.

Of the 10,000 fairness complaints the FCC receives in an election
year, only 1,000 to 2,000 are letters.

What happens to a complaint letter at the FCC? When it arrives at the
FCC, it is opened and read in the Control Section and assigned a corre-
spondence number. The call letters of the station or network involved are
put on a control slip stapled to the letter. The letter is then sent to the ap-
propriate section of the commission.

A sheaf of letters is delivered daily to the Fairness/Political
Broadcasting Branch of the Complaints and Compliance Division of the
commission’s Broadcast Bureau. Each letter is logged in again, this time
by the control number, the date it was received by the Control Section, the
date it was received by the Fairness Branch, the date on the letter, the
writer’s name, and the station’s call letters. A broadcast analyst or a legal
technician reads the letters and makes initial dispositions.

About half of all complaint letters never get past this point. Copies of
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letters addressed to stations and sent to the FCC for information are put
into NRN files (No Response Necessary), where they are filed under the
writer’s name. Other letters that make general complaints not addressed
to particular stations or networks often go into the NRN files as well. And
the usual quota of “‘crank’’ letters meet this fate.

About half the remaining letters are answered by sending out a Form
8330-FD. This is a five-page document telling the complainant that there
is a lot more to making a Fairness Doctrine complaint than just writing to
the FCC. The form makes it clear that anyone who tries to make a com-
plaint stick faces a very rough ride.! Most people who receive this form are
never heard from again.

That’s because the commission’s rules require a complainant to
specify with precision what he or she objects to and why. To relieve
broadcasters of the burden of disproving vague complaints, the FCC re-
quires that complaints provide specific information about the following:

(1) the name of the station or network involved;

(2) the controversial issue of public importance on which a view was
presented;

(3) the date and time of its broadcast;

(4) the basis for [the] claim that the issue is controversial and of public impor-
tance;

(5) an accurate summary of the view [or] views broadcast;

(6) the basis for [the] claim that the station or network has not broadcast con-
trasting views on the issue or issues in its overall programming; and

(7) whether the station or network has afforded or has expressed the inten-
tion to afford, a reasonable opportunity for the presentation of contrast-
ing viewpoints on that issue.2

If a letter appears to raise a question that the analyst or legal techni-
cian cannot or should not deal with, the letter is passed on to the Branch
Chief for assignment to one of four staff lawyers. The lawyer assigned
may simply send out a Form 8330-FD, in which case the complainant
usually joins the ranks of those who don’t write back.

Occasionally more information will be requested from the complain-
ant, but more often a letter is sent out informing the complainant that he
or she has not made a prima facie case and that therefore the FCC is
not going to proceed with the matter. The complainant could provide
more information and try again, but this seldom happens.

The complainant also has the right to appeal any decision by the staff
to the full Federal Communications Commission membership for a re-
view. In more formal cases, which the staff designates as “‘rulings,”’ this
right of appeal is pointed out in the final paragraph of the staff letter re-
jecting the complaint. As Milton O. Gross, Branch Chief, noted, techni-
cally every letter is a ruling in that it disposes of a case, but that designa-
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tion is reserved for more important or involved cases. A review of the
FCC files indicates that letters are called rulings when a station has been
asked to respond to a complaint, when a staff decision has been appealed
to the full FCC, or when an attorney has represented the complainant.

The letters of complaint and the FCC staff responses are filed in
public files under the station or network call letters. In most cases the sta-
tion has not been asked to respond to the complaint or even been sent
copies of the correspondence.

This accounts for about 99.5 percent of all Fairness Doctrine com-
plaints the FCC receives.

If a complainant builds a strong enough case, and complies with all
the requirements discussed elsewhere in this book, then the FCC will ask
the station or network involved to reply. The complainant may file a
response to the station’s reply, but the station gets the last word. The FCC
will then decide whether or not a Fairness Doctrine violation has oc-
curred, based solely on the record before it. The initial decision is made at
the staff level and a right of appeal lies to the commissioners.

The effectiveness of this right of appeal is questionable, given that the
staff decision was upheld in all 18 Fairness cases appealed to the full com-
mission from 1979 to 1981].

If the losing party is still unhappy with the result, he can file an appeal
with the federal courts.

Henry Geller noted that in 1973 the time between airing the program
in question and final resolution of complaints to the FCC was approx-
imately eight months.? A review of recent FCC rulings indicates the
average time for resolution is now more than a year.

Sanctions

If all procedural matters are complied with, and the FCC concludes that a
violation of the Fairness Doctrine has occurred, the commission typically
does one of two things: (1) It admonishes the station in a letter that is
placed in the station’s file and theoretically considered at license renewal
time. However, such letters are meaningless unless some other major of-
fense jeopardizes a license.* (2) The FCC writes to the station or network,
asking the violator how it intends to comply with the Fairness Doctrine re-
garding that particular issue.

One case concerned a ballot proposition to repeal an existing rent
control law in California. Between mid-March and mid-May 1980, KKHI
(AM) in San Francisco had aired 135 spots in favor of Proposition 10. The
vote was scheduled for June 30, and apparently nothing advocating de-
feat of Proposition 10 had been aired. On behalf of Californians Against
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Initiative Fraud (CAIF), Robert DeVries filed a Fairness Doctrine com-
plaint, stating that KKHI had ignored a letter of April 22 requesting free
airtime for spots against Proposition 10, and that the operations manager
of the station had been abusive in a May 5 telephone conversation, hang-
ing up on the CAIF representative.

On May 9, the FCC asked KKHI to reply to the complaint, giving the
station four days to answer. KKHI replied, stating that (1) the station had
not received the CAIF letter, (2) the CAIF representative was the one who
had been abusive on the telephone, (3) CAIF had been offered time to op-
pose the ballot initiative with one spot for every five paid ads, running in
comparable time periods, (4) CAIF had not yet sent over the spot tapes so
it wasn’t the station’s fault nothing had been aired, and (5) the opposition
to Proposition 10 would get coverage on KKHI news.

On May 23, the FCC wrote KKHI, saying that its answer wasn’t good
enough, noting that the amount of news coverage was unspecified, and it
was unclear whether the offered five-to-one ratio included the 135 spots
aired before the complaint or just the spots scheduled between the time of
the complaint and the June 30 vote. The station was also upbraided for
not living up to its responsibility to seek out opposing views. The FCC
said the fact that the group hadn’t yet provided a spot tape was no excuse
for unbalanced programming on Proposition 10. KKHI was asked what it
intended to do to live up to its responsibilities under the Fairness Doc-
trine.

On May 28, one month before the scheduled vote, KKHI informed
the FCC that it had given CAIF 42 free spots. The station said it had pro-
vided the free spots even though it ‘‘had requested CAIF to demonstrate
to KKHI that it could not pay for them. KKHI’s request for the financial
data was prompted by the fact that CAIF had paid for considerable ad-
vertising in the print media.”’ The result was a ratio of pro-con ads of
almost 1.4 to 1 during the last month of the campaign. As well, KKHI said
it was airing a 30-second comment against Proposition 10 made by a local
newspaper editor, and the station planned to air a 55-second statement by
a local minister whose parish included many older, minority parishoners
who would be adversely affected by Proposition 10. The minister’s state-
ment was to be aired 18 times. The FCC acknowledged that KKHI’s pro-
gramming satisfied both CAIF and the FCC.

Even if the FCC finds a broadcaster in violation, it is apparent that
negotiations between the complainant and the station are critical to re-
solving the issue. In some cases things don’t work out as well as they did
with KKHI.

Two affiliated Texas stations, KLRN and KNRU, became embroiled
in controversy over the management of the stations themselves. What
started out as a dispute over KLRN’s refusal to air a program on natural
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childbirth turned into an 8-month investigation of the station’s manage-
ment, including allegations of fraud, and an FCC inquiry. Six employees
had testified before the FCC under a promise of no reprisals from the sta-
tion. But according to local newspaper reports, three were fired, one
resigned, and another was disciplined and ordered not to associate with
critics of the management. On October 5, 1979, KLRN management aired
a half-hour show called ‘“°KLRN Under Fire,”’ during which station per-
sonnel took questions from reporters and call-in listeners. No statements
from those opposing management were allowed.

A long-time critic of the station complained to the FCC under the
Fairness Doctrine. On May 1, 1980, the FCC affirmed a violation of
the doctrine. To meet its responsibilities, KLRN negotiated a deal with the
complainant. At first KLRN offered a half-hour for statements opposing
station management. A half-hour question and answer period was later
added, but KLRN management adamantly refused to go on the show. The
complainant accepted the terms, but the planned show fell apart because
station critics and reporters refused to participate unless the station man-
agement could be questioned on the air.

The station itself tried to get eight spokespersons for the show, under
the same conditions, but no one would agree to participate. The com-
plainant wrote to the FCC, asking it to assist him. On January 29, 1981,
the FCC wrote the complainant, telling him that he had agreed to the
original terms and was stuck with them. If he refused to accept the sta-
tion’s reasonable offer within 30 days, the FCC considered the case
closed.

The FCC is not powerless in such situations. It simply chooses to let
the parties work things out themselves as much as possible.

The FCC can deny renewal of a license, issue a short-term renewal
(keeping the station on tenterhooks), temporarily suspend a license or
even revoke a license outright—all for a violation of the Fairness Doc-
trine. Milton Gross, chief of the Fairness/Political Broadcasting Branch,
surmises that forfeitures or fines might even be imposed, but this has
never been done (except in cases involving a personal attack).

In no instance has the FCC revoked a station’s license solely because
of Fairness Doctrine violations. As mentioned previously, the FCC did
revoke the license of WXUR, Media, Pennsylvania<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>