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Preface

This book was conceived in early 1989. As a new faculty member at
the University of Nebraska at Omaha, I wanted to know more
about why broadcast indecency cases were beginning to surface.
The insightful questions from students in my first class, as well as
the questions from students since, prompted me to do research on
the topic. I came to believe that broadcast indecency regulation by
the Federal Communications Commission in the 1990s has become
a defining issue for broadcasters and their relationship with the
government. This book was written for broadcasters who need to
know more about the law of broadcast indecency.

The earliest research for this book was warmly welcomed by
the editors of Communications and the Law at a time when few saw
the significance of the issues at stake. The University Committee on
Research at UNO followed with funding for a content analysis
reported in this book. There are many individuals who supported
this project.

First, my family provided the most important encouragement:
my wife, Sandy, our son, Jeff, and his grandmother Faye. We suf-
fered through the loss of Sandy’s father and both of my parents
during these past few years, but knowing how they would have
been interested in this book was and is a source of strength.

At UNO, the faculty of the Department of Communication have
been extremely valuable in their knowledge of communication
issues. Additionally, staff secretaries have been extremely helpful
with computer work on the book. Finally, the administration—
from department chairs to deans of the College of Arts and
Sciences—have never waivered in their support of this research.



X  Preface

This book raises a lot of questions about the future of broadcast
regulation in the United States and abroad. As with so many other
areas now, broadcast indecency’s future is difficult to predict. At
best, we can make reasoned predictions based upon past and pre-
sent conditions.

Jeremy Harris Lipschultz
Omaha, Nebraska
October 1995



Chapter 1

An Introduction to Issues in
Broadcast Indecency

" As far as that sexually-oriented over-used ‘F’ word is concerned,
[ have heard it, used it, done it; I just think there are some places

where it is improper, and even in some contexts repulsive.”
FCC Commissioner James Quello

”"We are dealing with protected speech. We are not dealing with
obscenity, and we ought to leave that kind of decision to the

parents of this country.”
Timothy Dyk, partner, Jones, Day, Reavis & Poque

“To put the burden on parents and children and other people who
have an interest in this is distortion of what the licensing

procedure, I think, is all about.”
Peggy Coleman, legal counsel, American Family Association

“The attempted repression of high literature (and free speech on
public radio) is very much parallel with the mind repression we
have seen with spiritual pollution campaigns in China, with the
burning of degenerate works in Germany in the *30s, and with the
attacks on bourgeois individualism and rootless cosmopolitanism

and sexual license in literature in Russia. .. .”
Professor Allen Ginsberg, Brooklyn College

“[T]he American people are totally dissatisfied . . . with the moral
quality, the excessive violence, the barnyard sex . . . that regularly

goes over television and even so-called ‘shock radio.’. . .”
Joseph Reilly, president, Morality in Media

When the Federal Communications Bar Association held a 1990
panel on “What's Indecent? Who Decides?” it was apparent that
broadcasters arguing they were no longer “second-class citizens”
with respect to the First Amendment were swimming upstream.
Neither the public nor the legal rules were prepared to treat the
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words spoken on radio and television as falling under the umbrella
of protection afforded the printed word.

The recent attempts by American government to regulate
“indecent” speech on radio and television have placed the issue of
broadcast indecency at the cutting edge of the baitle to define the
First Amendment. Regulators, if not telling broadcasters what to
say or not say, are at least telling the people behind the micro-
phones and cameras how to say it.

As the 1990s brought the Congress face-to-face with a market-
place oriented overhaul of sixty-year-old telecommunications reg-
ulations, some members continued to call for content rules that
would regulate indecency and violence. At the same time in the
courts, existing broadcast indecency rules were upheld. Broad-
casters were “deeply disappointed,” in the words of the National
Association of Broadcasters, with a summer 1995 appeals court
decision that supported the idea of a “safe harbor.” Under these
rules, broadcasters were free to air indecency after 10 P.M., but they
were subject to punishment during the hours when audience sizes
were the largest. While the ACT III decision upheld the constitu-
tionality of Federal Communications Commission (FCC) policy,
the ACT IV case that came next said the FCC was properly admin-
istering their rules.

Some argued that the narrowly focused attacks on the worst
offenders help to create a “chilling effect” on the speech of all
broadcasters in a variety of contexts. Howard Stern, the poster child
of broadcast indecency, was labeled a “crude and obscene rabble-
rouser” by an Ohio judge in 1995 who still conceded Stern had First
Amendment rights of free speech—rights that made it illegal for a
rival technician to cut his transmission line during a remote broad-
cast. Stern, meanwhile, published a second book. “We will get peo-
ple reading books who are illiterate,” he told the New York Post.
Stern has been labeled a brilliant “social satirist” by his editor; the
Federal Communications Commission has thought otherwise. In
early September 1995 Infinity Broadcasting agreed to settle more
than 100 claims by paying the government $1,715,000—"the largest
settlement of its kind,” according to the Los Angeles Times. The cor-
poration agreed to pay the money to the U.S. Treasury and “agreed
to alert all on-air personnel to the federal law prohibiting the broad-
cast of indecent speech. Infinity, which had vowed to fight the reg-
ulation on First Amendment grounds,” apparently determined that
a pragmatic stance made sense.
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So-called content regulation of speech has historically been
frowned upon by the courts, except where the government can
make the case that there is a strong interest at stake. In the case of
broadcast indecency, the interest at stake is argued to be the pro-
tection of children from potentially harmful messages. The courts,
in turn, have struggled to balance the protection of children against
the rights of adult listeners and viewers.

Previous authors have devoted small portions of communica-
tion law texts to the issue of broadcast indecency, even as they
acknowledge it is an important issue. For example, Professor Don
Pember (1993) wrote:

The Federal Communications Commission has spent much of its
time during the past twelve years cloaked in the mantle of the First
Amendment, abandoning rules that restricted broadcasters’ pro-
gramming practices. But there is one exception: the agency has mate-
rially attempted to tighten the screws that limit the broadcast of
obscene or indecent material. Section 1464 of the United States Code
gives the FCC the power to revoke any broadcast license if the
licensee transmits obscene or indecent material over the air-
waves. . . . [H]aving the power to ban obscenity and indecency is one
thing; defining obscenity and indecency is another.!

Without clear definitions of what is or is not indecent or obscene,
broadcasters find themselves in a potential minefield of regulation.
As we will see, a critical factor in the regulatory process is the emer-
gence of documented audience complaints. This leaves open the possi-
bility that a single listener or viewer, armed with time and taping
equipment, can cause a lot of problems for the broadcaster who is
walking near the edge of what is acceptable. While it “can be said
with certainty that obscene materials have no First Amendment
protection,”? broadcast “indecency . . . [has been] banned between
the hours of 6 P.M. and 8 P.M.”3 T. Barton Carter, Marc Franklin, and
Jay Wright (1993) treat broadcast indecency as “nonpolitical
speech.” While political speech is granted extraordinary protection
from governmental control, Gillmor, Barron, Simon, and Terry
(1990) conclude that nonpolitical speech may be banned:

Most severely, the FCC can consider violations . . . when licenses are
sought—either by renewal applications or by initial applications.
Disqualification of a license application has been rare. . . . Instead,
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the FCC has preferred to warn or admonish licensees, although occa-
sionally there have been exceptions.*

The fact that the FCC took no action against any stations for inde-
cency violations between the Pacifica decision, upholding regula-
tion of the Carlin monologue’s “Seven Dirty Words,” in the
mid-1970s and 1987 seems to suggest that there have been recent
behavioral changes on the part of some broadcast licensees:® “The
Commission’s approach reflected, in part, satisfaction with indus-
try self-regulation,” according to Ginsburg, Botein, and Director
(1991):

Over time, however, a number of broadcasters—particularly in
radio—became more aggressive (or less “discriminating,” as one
likes) in their choice of programming. Viewers had gained new
access to sexually more explicit and more violent programming. . ..
The result was a growing concern among large segments of the pop-
ulation that the mass media were contributing to a general decline in
morality, particularly among younger, highly impressionable view-
ers. ... As a result of these concerns, in the early to mid-1980s,
Congress and the Reagan Administration began to express a desire
for more active FCC enforcement. . . .

The result has been, according to Professor John Bittner (1994), that
“[o]ne of the most complex areas of broadcast regulation is
obscene, indecent, and profane material.”® As a First Amendment
matter, the broadcast media are distinguished from print and other
forms. “Under the rationale that the electromagnetic spectrum is a
limited [and scarce] resource, the FCC has the authority under the
Communications Act to institute such rules as it deems in the pub-
lic interest.” The “linchpin of indecency enforcement is the protec-
tion of children from inappropriate broadcast material.” The recent
telecommunication reform legislation extended this type of think-
ing to the Internet, and to the issue of television violence.

The purpose of this book is to develop a comprehensive under-
standing of the significance of the broadcast indecency issue for
broadcast professionals, policy makers, academics, students, and
the general public. A synthesis of previous academic writing, court
decisions, public communication, and FCC policy will show how
attempts to regulate broadcast indecency—while founded on legit-
imate concerns for children in America—run the risk of deflating
the value of free expression in a free society.
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Attempts to Regulate Indecent Speech on
U.S. Radio: Political Issues

Broadcast regulation in the United States, perhaps in every coun-
try, is a creature of the national political environment. Erwin
Krasnow, Lawrence Longley, and Herbert Terry (1982), in the most
widely recognized legal model, assert that the regulatory “process”
is not a static structure:

Despite persistent calls for an emphasis on the political aspects of
policy making by agencies such as the FCC, most of the literature on
broadcast regulation has emphasized instead such topics as the his-
tory and development of the FCC and the broadcast industry, the
Commission’s legal and administrative status, and the legal prob-
lems resulting from the combination of rule-making and adjudica-
tive functions in the body. ... Questions such as “Who gets what,
when and how” from the process are rarely considered systemati-
cally. ... Their answers are central to understanding the politics of
broadcast regulation.’

The model identifies five “determiners” of policy: the FCC (a crea-
ture of a powerful Congress), the industry (which was involved in
regulatory policy from the beginning), citizens’ groups, the courts,
and the White House. The analysis leads to seven generalizations
about the process:

+ Participants seek conflicting goals from the process

« Participants have limited resources insufficient to continually
dominate the policy-making process

+ Participants have unequal strengths in the struggle for control
or influence

+ The component subgroups of participant groups do not auto-
matically agree on policy options

+ The process tends toward policy progression by small or incre-
mental steps rather than massive change

+ Legal and ideological symbols play a significant role in the
process

+ The process is usually characterized by mutual accommodation
among participants.

The case of broadcast indecency seems not to be an exception to
these broad generalizations. For example, it is clear that public
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interest groups promoting “morality” on the airwaves have “con-
flicting goals” with broadcasters who find there is a sizable audi-
ence for borderline indecent material. In terms of time, money, and
political resources, broadcast indecency is one issue among many
to be dealt with by policy makers and those who wish to influence
that policy. Content regulation today seems overshadowed by con-
cerns about new information technologies and “convergence” or
“blending” of traditional and nontraditional media.

Broadcasters continue to maintain a strong position in terms of
a protective attitude on the part of the FCC. This may be because a
segment of professional broadcasters has vocally denounced the
likes of Howard Stern, the nation’s most famous “shock jock,” as
bad for business. Further, indecency policy has “progressed”
excruciatingly slow, and no “massive changes” are likely in the
near future. The welfare of the nation’s children has been used as a
potent and powerful symbol by those wishing to enforce indecency
law. And, ultimately, the FCC and the other participants have
found room for “mutual accommodation” on the broadcast inde-
cency issue. Matthew Spitzer’s (1986) book Seven Dirty Words and
Six Other Stories: Controlling the Content of Print and Broadcast argues
that the government regulates broadcast content “more strictly
than it regulates the printed word” for three reasons: “(1) to achieve
economic efficiency, (2) to limit socially harmful conduct caused by
people’s exposure to sexually explicit or violent material, and (3) to
prevent children’s exposure to a variety of material that may harm
them.” He concludes, “[T]hese rationales cannot support the exist-
ing regulatory framework.”®

It may be that the pluralistic, democratic model posited by
Krasnow, Longley, and Terry functions because of the vagueness of
the application of the guiding law and policy. With no clear stan-
dards, the political players are left to jockey for position.

Definitional Limitations of Indecency Law

The heart of broadcast indecency law is found in a federal statute,
18 United States Code, Section 1464:

Whoever utters any obscene, indecent, or profane language by
means of radio communication shall be fined not more than $10,000
or imprisoned not more than two years, or both.
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At first, this law would seem to clearly establish criminal penalties
for any use of obscene, indecent, or profane language by broadcast-
ers. However, for a number of historical, legal, and political rea-
sons, there has never been a direct test of the statute language, and
it has not been applied literally.

Originally the indecency prohibition had been a part of the
Communications Act, but it was moved to the U.S. Criminal Code
in 1948.° Indecency prohibitions were part of the earliest Radio Act
of 1927 and the Communications Act of 1934. Fines, possible
imprisonment, and license suspension were threatened in the law.
The 1948 revision, while moving the Section 1464 language from
the Communications Act, left language in Sections 312 and 503
that granted the FCC authority to order a station off the air or
impose fines of $2,000 per day per offense or deny license renewal
to a licensee broadcasting obscene or indecent content. At the same
time, however, the 1948 change distanced the indecency rules
from Section 326 of the Communications Act—language that con-
flicts with indecency enforcement because of its anticensorship
tone:

Nothing in this Act shall be understood or construed to give the
Commission the power of censorship over the radio communica-
tions or signals transmitted by any radio station, and no regulation
or condition shall be promulgated or fixed by the Commission
which shall interfere with the right of free speech by means of radio
communication.

The anticensorship language, at one level, appears to be a strong
statement of free expression consistent with the First Amendment
of the United States Constitution: “Congress shall make no law . . .
abridging the freedom of speech, or of the press....” The courts,
thus far, have dodged the sticky question of the potential political
or First Amendment value of indecent speech. The FCC has
attempted to treat indecency as a matter of context as well as con-
tent. Section 1464 lumps “obscene, indecent, or profane language,”
and this creates another problem; in the print media context, the
law of obscenity has a long and distinct history. However, print
and broadcast legal definitions continue to evolve. To understand
broadcast indecency law, one must first review the historical ori-
gins in obscenity definitions.
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Obscenity Law

Professor Don Pember notes that the Puritans were not the first to
pass obscenity laws: “Many persons argue that pre-Revolutionary
laws against blasphemy also prohibited obscenity, but the best
available evidence doesn’t support this thesis.”’® While Benjamin
Franklin “had time to write erotic literature,” his work apparently
did not help define the law: The first recorded prosecution having
to do with obscenity occurred in 1815, when a man named Jesse
Sharpless was fined for exhibiting a painting of a man “in an
imprudent posture with a woman.” Earlier common law convic-
tions apparently treated obscenity as “crimes against God.”

Donald Gillmor and his coauthors cite Curl’s case of 1727 as the
one that brought obscenity into the common law of England: "[A]
tasteless tract titled, in part, "Venus in the Cloister or the Nun in Her
Smock’ was held by a court to jeopardize the general morality.”!
More than a century later the obscenity test became: “Whether the
tendency of the matter charged as obscenity is to deprave and cor-
rupt those whose minds are open to such immoral influence and
into whose hands a publication of this sort may fall.”!? Later,
America’s obscenity statute used the Hicklin test. The test survived
the first three decades of the twentieth century until courts began to
judge entire works by how they would affect “the average reader.”

The distribution of obscenity via the Post Office led to a series
of cases ultimately producing the landmark Roth case in 1957; the
Supreme Court upheld 5-4 an obscenity conviction and refused to
grant First Amendment protection. The obscenity statute declared:
“Every obscene, lewd, lascivious, or filthy book, pamphlet, picture,
paper, letter, writing, print, or other publication of an indecent
character . . .” was “nonmailable,” and:

Whoever knowingly deposits for mailing or delivery, anything
declared by this section to be nonmailable, or knowingly takes the
same from the mails for the purpose of circulating or disposing
thereof, or of aiding in the circulation or disposing thereof, shall be
fined not more than $5,000 or imprisoned not more than five years,
or both.?

The Supreme Court’s interpretation of the statute is of interest in
the broadcast indecency area because it strikes to the core of ques-
tions over content regulation. The case is abstracted below.
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ROTH v. UNITED STATES

354 U.S. 476, 77 S.CT. 1304, 1 L.ED. 2D 1498 (1957)

Mr. Justice Brennan delivered the opinion of the Court. . .

The guaranties of freedom of expression in effect in 10 of the 14
States which by 1792 had ratified the Constitution, gave no absolute
protection for every utterance. Thirteen of the 14 States provided for
the prosecution of libel, and all those States made either blasphemy
or profanity, or both, statutory crimes. As early as 1712,
Massachusetts made it criminal to publish “any filthy, obscene, or
profane song, pamphlet, libel, or mock sermon” in imitation or mim-
icking of religious services. . . . Thus, profanity and obscenity were
related offenses. . . .

The protection given speech and press was fashioned to assure
unfettered interchange of ideas for the bringing about of political
and social changes desired by the people. .. . All ideas having even
the slightest redeeming social importance—unorthodox ideas, con-
troversial ideas, even ideas hateful of the prevailing climate of opin-
ion—have the full protection of the guaranties, unless excludable
because they encroach upon the limited area of more important
interests. But implicit in this history of the First Amendment is the
rejection of obscenity as utterly without redeeming social impor-
tance. This rejection for that reason is mirrored in the universal judg-
ment that obscenity should be restrained, reflected in the
international agreement of over 50 nations, in the obscenity laws of
48 States, and in the 20 obscenity laws enacted by Congress from
1842 to 1956. This is the same judgment expressed by this Court in
Chaplinsky v. New Hampshire, 315 U.S. 568, 571-572:

“There are certain well-defined and narrowly limited classes of
speech, the prevention and punishment of which have never
been thought to raise any Constitutional problem. These
include the lewd and obscene. ... It has been well observed
that such utterances are no essential part of any exposition of
ideas, and are of such slight social value as a step to truth that
any benefit that may be derived from them is clearly out-
weighed by the social interest in order and morality. . ..”

We hold that obscenity is not within the area of constitutionally pro-
tected speech or press.
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However, sex and obscenity are not synonymous. Obscene material
is material which deals with sex in a manner appealing to prurient
interest. The portrayal of sex, e.g., in art, literature, and scientific
works, is not itself sufficient reason to deny material the constitu-
tional protection of freedom of speech and press.

Sex, a great and mysterious force in human life, has indisputably
been a subject of absorbing interest to mankind through the ages; it
is one of the vital problems of human interest and concern. . . .

The early leading standard of obscenity allowed material to be
judged merely by the effect of an isolated excerpt upon particularly
susceptible persons. ... Some American courts adopted this stan-
dard but later decisions have rejected it and substituted this test:
whether to the average person, applying contemporary community
standards, the dominant theme of the material taken as a whole appeals to
prurient interest (emphasis added). The Hicklin test, judging obscen-
ity by the effect of isolated passages upon the most susceptible per-
sons, might well encompass material legitimately treating with sex,
and so it must be rejected as unconstitutionally restrictive of the free-
doms of speech and press. . . .

The Judgments are Affirmed.
Mr. Chief Justice Warren, concurring in the result.

It is not the book that is on trial; it is the person. The conduct of the
defendant is the central issue, not the obscenity of a book or picture.
The nature of the materials is, of course, relevant as an attribute of
the defendant’s conduct, but the materials are thus placed in context
from which they draw color and character. A wholly different result
might be reached in a different setting. . . .

Mr. Justice Harlan, concurring (in part) ... and dissenting (in part)
... The Court seems to assume that “obscenity” is a peculiar genus
of “speech and press,” which is as distinct, recognizable, and classi-
fiable as poison ivy is among other plants. . . .

Every communication has an individuality and “value” of its own.
The suppression of a particular writing or other tangible form of
expression is, therefore, an individual matter, and in the nature of
things every such suppression raises an individual constitutional
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problem, in which a reviewing court must determine for itself
whether the attacked expression is suppressible within constitu-
tional standards. Since those standards do not readily lend them-
selves to generalized definitions, the constitutional problem in the
last analysis becomes one of particularized judgments which appel-
late courts must make for themselves.

Mr. Justice Douglas, with whom Mr. Justice Black concurs, dis-
senting.

When we sustain these convictions, we make the legality of a
publication turn on the purity of thought which a book or tract
instills in the mind of the reader. I do not think we can approve that
standard and be faithful to the command of the First Amendment,
which by its terms is a restraint on Congress and which by the
Fourteenth is a restraint on the States.

By these standards punishment is inflicted for thoughts provoked,
not for over acts or anti-social conduct. . . .

The tests by which these convictions were obtained require only
the arousing of sexual thoughts. Yet the arousing of sexual thoughts
and desires happens every day in normal life in dozens of ways. . . .

The test of obscenity the Court endorses today gives the censor
free range over a vast domain. To allow the State to step in and pun-
ish mere speech or publication that the judge or jury thinks has an
undesirable impact on thoughts but that is not shown to be a part of
unlawful action is drastically to curtail the First Amendment. As
recently stated . . . “The danger of influencing a change in the current
moral standards of the community, or of shocking or offending read-
ers, or of stimulating sex thoughts or desires apart from objective
conduct, can never justify the losses to society that result from inter-
ference with literary freedom.”

I can understand (and at times even sympathize) with programs of
civic groups and church groups to protect and defend the existing
moral standards of the community. ... When speech alone is
involved, I do not think the government, consistently with the First
Amendment, can become sponsor of any of these movements. I do
not think that government, consistently with the First Amendment,
can throw its weight behind one school or another. Government
should be concerned with antisocial conduct, not with utterances.
Thus, if the First Amendment guarantee of freedom of speech and
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press is to mean anything in this field, it must allow protests even
against the moral code that the standard of the day sets for the com-
munity.

[ would give the broad sweep of the First Amendment full support.
[ have the same confidence in the ability of our people to reject nox-
ious literature as [ have in their capacity to sort out the true from the
false in theology, economics, politics, or any other field.

Ultimately, Justice Douglas placed absolute faith in the “market-
place of ideas.”'* The free flow of ideas, however, has been
weighed against the idea that mass communicators need to exercise
“social responsibility.”?

Theodore Peterson identified six functions of the press under
social responsibility theory:

1. servicing the political system by providing information,
discussion, and debate on public affairs;

2. enlightening the public so as to make it capable of self-gov-
ernment;

3. safeguarding the rights of the individual by serving as a
watchdog against government;

4. servicing the economic system, primarily by bringing
together the buyers and sellers of goods and services through the
medium of advertising;

5. providing entertainment;

6. maintaining its own financial self-sufficiency so as to be
free from the pressures of special interests.

While some who have challenged the FCC on the broadcast inde-
cency issue argued that their content serves the first three func-
tions, it seems a stretch to make that case. It is easy, however, to
make the case that broadcast indecency serves the last three func-
tions in the model. High ratings for such personalities as Howard
Stern clearly show economic and financial value in the program-
ming. Still, on theoretical grounds, broadcast indecency is more
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easily defended from an absolutist (literalist), marketplace-of-ideas
interpretation of the First Amendment.

Fred Siebert grounded the free exchange of ideas in individual
“liberalism” and the rationality of people: ”Although men fre-
quently do not exercise their God-given powers of reason in solv-
ing human problems, in the long run they tend, by the aggregate of
their individual decisions, to advance the cause of civilization.”®
The view is: “Man differs from lower animals in his ability to think,
to remember, to utilize his experience, and to arrive at conclu-
sions.” Siebert’s application of liberalism to the press became his
interpretation of Milton: “Let all with something to say be free to
express themselves.”'” The distasteful presumably would be
purged in the “self-righting” process: “Ultimately the public could
be trusted to digest the whole, to discard that not in the public
interest and to accept that which served the needs of the individual
and of the society which he is a part.”’®

Professor Siebert found the chief instrument of control to be the
judicial system:

In the United States the courts are paramount since they not only
apply the law of the land to the press but also determine when the
other branches of government are overstepping their authority in
imposing restrictions which might contravene constitutional protec-
tions. In the last analysis, under our constitutional system the courts
determine the limits to which government may go in exercising the
authority over the mass media. In other democratic countries, tradi-
tion or the legislature performs this function.'®

While the liberal model creates a stable framework for the self-
righting process to take place, Siebert acknowledged that “prohibi-
tions against the dissemination of obscene and indecent materials”
was a “commonly accepted restraint” on mass media:

No sound basic principles have been developed to support the laws
against obscenity other than that such restraints are necessary to
protect morality. Morality itself is difficult to define, and both courts
and legislatures have struggled for several centuries to arrive at an
acceptable definition of obscenity. The definition of obscenity has
usually been determined by an aggressive minority or by some
judge’s estimate of the current state of morality. Although some lib-
ertarians argue against all types of control based on obscenity, the
majority agree that the state has an obligation to protect society, or at
least some parts of it, from lewd and indecent publications.?’



14  An Introduction to Issues in Broadcast Indecency

In the case of broadcast indecency, we will explore in this book the
issue of protection of children from the presumed harmful effects
of broadcast indecency. It is an argument that draws heavily from
research on the effects of obscenity and pornography.

Most significantly in the study of broadcast indecency, the
American law of obscenity was ultimately set in the Miller v
California (1973) definition:

(a) whether “the average person, applying contemporary commu-
nity standards” would find the work, taken as a whole, to appeal to
the prurient interest; (b) whether the work depicts or describes, in a
patently offensive way, sexual conduct specifically defined by the
applicable state law; and (c) whether the work, taken as a whole,
lacks serious literary, artistic, political, or scientific value.?!

The definition, as we shall see, is at the core of how we also define
broadcast indecency.

Indecency Legal Definitions

The courts—most notably, the United States Court of Appeals,
District of Columbia circuit three times in four years—relied upon
the FCC'’s indecency definition:

The Commission interpreted the “concept of ‘indecent’ [to be] inti-
mately connected with the exposure of children to language that
describes, in terms patently offensive as measured by contemporary
community standards for the broadcast medium (emphasis added),
sexual or excretory activities and organs, at times of the day when
there is a reasonable risk that children may be in the audience.?

The American law of broadcast indecency was cast by the U.S.
Supreme Court in the 1970s Pacifica ruling. A majority of the jus-
tices agreed with the FCC that indecency should be broadcast only
during late night, overnight hours.

The standard is broader than that for obscenity in the print
media context. While it singles out broadcasters, it goes well
beyond discussion of sexual topics and factors in the time of day of
the broadcast.

The Pacifica decision by the U.S. Supreme Court in 1978, which
will be discussed in detail in this book, sanctioned the FCC regula-
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tion of George Carlin’s “Filthy Words” monologue broadcast at 2
r.M. in New York. For a decade following that decision, the FCC'’s
action was limited to station broadcasts before 10 r.M. involving
“repeated use, for shock value, or words similar or identical to
those satirized in the Carlin ‘Filthy Words” monologue,” namely:
”shit, piss, fuck, cunt, cocksucker, motherfucker, and tits.”?

By 1987, however, the FCC had broadened its regulation
beyond the seven words and also attempted to close the “safe har-
bor” to midnight to 6 A.M.—a move rejected by the federal courts:
the FCC “defines broadcast indecency as language or material that,
in context, depicts or describes, in terms patently offensive as mea-
sured by contemporary community standards for the broadcast
medium, sexual or excretory activities or organs.”** While the
courts have rejected a narrowed safe harbor, they have not rejected
the FCC’s “avowed objective” in indecency enforcement: “not to
establish itself as a censor but to assist parents in controlling the
material young children will hear.”? The “safe harbor” idea of
“chanelling” indecent broadcasts to late-night hours, when chil-
dren are not as likely to be in the audience, remains FCC policy
today.

Concern over what children will hear and see from the mass
media is not a new concern. Broadcast indecency can be placed
within the larger context of the public’s relationship with the
instruments of mass communication. We are prone to both marvel
at the potential of new and old technology and fear its possible
damaging effects, as we will see below.

Broadcast Indecency as Social Phenomenon—
Mass Communication as Theory and Model

Mass communication theories and models, grounded in concern
over media effects, illustrate how the case of broadcast indecency is
part of a larger social phenomenon. The rapid rise of the movie
industry in the 1920s immediately raised questions about the
effects of the movies on the nation’s children. In 1929, an estimated
40 million of the 90 million moviegoers were minors, and 17 million
were under the age of fourteen.

A content analysis of 1500 films of the time, while grouping
them into ten types, found only three thematic categories
accounted for three-fourths of the subject matter: love, crime, and
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sex. The Payne Fund studies, which attempted to determine the
effects of the movies on children, found: (1) high numbers of young
children in the audience, (2) unusually high levels of memory of
what they had seen at the movies, (3) a view of morality in the
movie content different from that of the audience viewing, (4) and
potential behavioral effects:

The investigators found that movie “fans” were usually rated lower
in deportment by their teachers than those children who did not
attend the movies frequently. The fans also had less positive reputa-
tions; they did worse in their academic work, and they were not as
popular with their classmates as the comparison group.

Further, a study by sociologist Herbert Blumer suggested that
movie content was a substantial influence: “The subjects reported
that they had imitated the movie characters openly in beautifica-
tion, mannerism, and attempts at lovemaking.”

While one would not want to be quick to jump at the effects
conclusions of that day, the fears of the 1920s are an important his-
torical beginning for us to understand how today’s media critics
attack broadcast indecency. Consider, for example, the statement in
1994 by longtime FCC Commissioner James Quello; it links the
need to protect children from “excessive, explicit, deviant sex” to a
call for stronger regulation of licensees.

Statement of FCC Commissioner James H. Quello,
1994 FCC LEXIS 1110, March 17, 1994

And now for the subject I’'m not supposed to talk about even though
everyone else does—Infinity Broadcasting and Howard Stern. I am
informed that there were new complaints against Howard Stern
filed since my dissent to the transfer of KRTH(FM) was released
February 1, 1994.

At that time I wrote: “The pattern of egregious repeated viola-
tions of FCC indecency rules is so flagrantly aggravated by six new
complaints against Infinity and Howard Stern that I am impelled to
dissent to being a party to any action that would result in approving
additional stations for Infinity. . . . Once the issues raised by the ACT
1lI(a) court case have been fully addressed, the full Commission
should reconsider Infinity’s repeated flaunting of the FCC indecency
rules which could bear on the fitness of the licensee. It is apparent
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that previous FCC fines have not had a deterrent effect. Additional
fines could merely be written off as a cost of doing business. In fact,
no fines have been paid. Infinity is actively opposing the FCC fines
exercising its legal rights. . . .”

It is unlikely and counter-intuitive to believe decent, responsible
people would find it in the public interest to support additional outlets
for licensees propagating lewdness, incest, and deviant behavior
demeaning to women, blacks and gays. Certainly, First Amendment
rights were not conferred by our Founding Fathers for repulsive, inde-
cent or possibly obscene purposes. It must surely be embarrassing for
First Amendment absolutists to defend language quoted in my dis-
sent, broadcast at times children and young people are in the audience.

In this case, substantial justice should ultimately prevail over
any technical legalism that First Amendment purists may utilize.
Substantial justice requires the FCC to serve overall public interest.
Today there is an overwhelming public outcry against excessive,
explicit, deviant sex and glamorized violence and brutality on the
air. It requires responsible action by the FCC and by public service
minded broadcasters.

Today there is considerable public support for “three strikes and
you're out” (lifetime penalty) for unlawful conduct. In each previous
case in fining Infinity, the Commission has stated that it would con-
sider further actions should Infinity broadcast indecent material in
the future. Each time there has been yet another violation.

How many “next times” can the Commission tolerate? At some
point, common sense alone would dictate that it is obvious the fines
have not had a deterrent effect.

As a former newsman and broadcaster I consider myself a strong
advocate of First Amendment rights. I believe reporters and broad-
casters have a right to be wrong; a right to be insufferable smart-asses;
but not a right to violate established indecency and obscenity laws.

Quello’s call for social responsibility on the part of broadcasters
operating under the public interest standard, and for stronger reg-
ulatory enforcement of indecency and obscenity laws, is in stark
contrast to the libertarian ideal expressed by Justice Douglas in his
Roth dissent.
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While much of the modern media effects research centers on
television violence rather than sexual content, and while the results
are contradictory, most would accept the proposition that at the
cultural level our mass media content influences our notions of
acceptable behavior.” The mass media may enforce social norms as
a result of “exposure” to conditions that deviate from professed
public morality. Another consequence of the mass media is a “nar-
cotizing” of the average reader or listener as a result of the flood of
media stimuli. Mass media are among the most respectable and
efficient of social narcotics, and increasing dosages may be trans-
forming our energies from active participation to passive knowl-
edge.?

The public debate over media and public versus private moral-
ity is not limited to the United States. According to mass media
scholar Denis McQuail:

There has been continued debate in many countries over . . . morals,
decency and portrayals of matters to do with pornographic sex,
crime and violence. While direct censorship and legal limitations
have diminished in proportion to more relaxed standards in most
societies, there remain limits to media freedom on grounds of the
protection of minors from undesirable influences. . . . The issue has
become further complicated by similar claims on behalf of women,
who may either be portrayed in degrading circumstances or risk
becoming the object of media-induced pornographic violence.”

While media organizations may be driven by commercial pres-
sures, there is considerable evidence in the research on media
effects that audiences actively employ “expectation and judgment”
when using mass media. That is: “The values most frequently
expressed about content are rather familiar and often stem from
traditional judgments embedded in the culture and handed on
mainly by the institutions of education, family and religion,”
McQuail writes. “They seem to favor the informational, educa-
tional or moral over entertainment and popularity.” Part of the con-
cern over broadcast indecency, however, clearly stems from a
suspicion that American communities are struggling with weaker
institutions of education, family, and religion, and the result may
be that the mass media institution is becoming more influential by
filling a cultural void. In short, people worry that for some young
boys, Howard Stern may be a stronger male influence than their
own absentee fathers.
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Social Reality and Social Construction
through Mass Media

Shock jock Howard Stern in the 1990s has become a media icon. His
campaign for governor of New York on the Libertarian Party ticket
included a mocking campaign organization: “Joining the entourage
was a scantily clad woman with large breasts and a lavishly tat-
tooed lesbian who claims to have had sex with space aliens.”*® In
1994 when his controversial morning radio program was sched-
uled to be added to cable television across the country, he said:
“That’s what’s so wrong with America, that even a dope like me
can realize his dreams.”! The author of two best-selling autobi-
ographies, Stern has a caustic approach to mass communication
that, for many, runs counter to the moral mainstream. It is clear,
however, that the publicity Stern has received in the broader mass
media of newspapers and television has had an effect on the regu-
latory process. Stern and Infinity Broadcasting became a lightning
rod in the broadcast indecency debate—a phenomenon that may
have been “grounded” by the settlement in late 1995.

Road Map for Study: Concepts, Histories,
Theories, Effects, and Economies

This book treats broadcast indecency as more than a simple regula-
tory problem in American law. The approach cuts across legal,
social, and economic concerns. The author takes the view that
media law and regulation cannot be seen within a vacuum that
ignores social and cultural realities.

As such, we will first consider conceptual problems in the
application of broadcast indecency law by the FCC. We will revisit
the seminal Pacifica decision. Following that exploration, we will
return to the origins of obscenity by reviewing the Miller v
California and Pope v Illinois cases.

It will also be necessary to explore mass communication theory
from a gender-based approach. Gender studies on the use of
humor and language in American society are crucial in the under-
standing of the meaning of broadcast indecency. This theoretical
base will be useful in the case study of so-called nonactionable
complaints against broadcasters—complaints reviewed but
rejected by the FCC.
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In another case study, we will review how the role of a station’s
audience and community may influence the outcome of a broad-
cast indecency case. Additionally, the approach that individual
broadcast managers take can be influential in the interaction with
FCC regulators. The recent decision in the Branton U.S. Court of
Appeals case will be discussed in connection with indecent news
broadcasts and legal standing by audience members to complain.

Howard Stern and other radio shock jocks will be discussed in
terms of their political and social significance. Indecent communi-
cators will be categorized, and listeners analyzed through their
communication. Ultimately, we will return to the question of the
media effects of broadcast indecency, particularly effects on chil-
dren—the group the government says it wants to protect.

Three interrelated issues will conclude the discussion of broad-
cast indecency in this book: the role of ratings, advertising, and
profit; the impact of an emerging international media context; and
the significance of new technologies. The disjointed policy of
broadcast indecency will be seen as functional in the progression of
commercial mass media.

Three models for regulation of speech can be considered in any call
for review of mass media content such as broadcast indecency.
There are three basic positions:

1. the case for more regulation,
2. the case for the status quo, and
3. the case for “more speech” as the solution.

In case #1, we saw how Commissioner Quello felt that because
Infinity could not follow the law of indecency, the FCC needed
tighter enforcement. In case #2, industry representatives argue
against regulatory change because the current system has been effec-
tive in promoting development. In case #3, First Amendment abso-
lutists argue, as we saw in Justice Douglas’s Roth dissent, that good
will ultimately prevail. If you do not like what is being broadcast, the
solution is to provide an alternative that is commercially successful
in the marketplace. Which position do you support? Is it possible to
construct an argument that uses elements of all three positions?

Source: Adapted from National Issues Forums Institute, Public Agenda Foundation,

The Boundaries of Free Speech: How Free Is Too Free? Dubuque, lowa: Kendall/Hunt
Publishing, 1991.
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At the end of each chapter, the reader will find a “Manager’s
Summary,” which will summarize the key points as applied to a
broadcaster’s situation.

Manager’s Summary

Broadcast Indecency Overview

As alegal matter:

Broadcast indecency is not fully protected speech under the
First Amendment.

Broadcast indecency is historically linked to concerns over
obscenity.

Desires to serve the marketplace should consider the legal
requirement to serve community interests.

Blatantly thumbing one’s nose at the regulations is bound to
lead to future legal troubles—particularly if interests in your
community are willing to file complaints. Be prepared to pay
fines—and to tarnish your licensee record.

As a social matter:

« Itis prudent to assess the narrow interests of your audience and

compare them to the larger community interests.

* Your station should address its own view of “social responsi-

bility” to children that may be present in the audience. How
your talent say things, in the eyes of the community, may be as
important as what they say.
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Chapter 2

Conceptual Problems of
Policy and Application

Federal regulation of broadcast “indecency” has sparked acade-
mic and professional debate, especially during the past two
decades.! Armed with substantial regulatory authority delegated
from the Congress and upheld in the courts, the Federal Com-
munications Commission developed policy to restrict certain
forms of nonpolitical speech. The early 1970s were years in which
the FCC found itself reviewing content of radio programs—
including the speech of announcers, music lyrics, and audience
members.2

Broadcast policy evolved concurrently as the nation’s highest
court considered the degree of constitutional protection for speech,
generally, in the Roth and the Miiler cases. By the time of the Pacifica
decision, dealing directly with over-the-air indecency, the FCC
itself had begun to develop a philosophy which argued for a need
to protect children.

Language in the Communications Act of 1934 and in a federal
criminal statute (18 U.S.C. 1464) provided the FCC with an appar-
entright to penalize, if not forbid, obscene and indecent broadcasts.
The Pacifica court had concluded: “[T]he validity of civil sanctions
is not linked to the validity of the criminal penalty.”

Whether the offensive words were in a poem,* a taped inter-
view with a rock musician,’® or “topless” radio talk telephone calls,
the FCC had begun to take the view that some, but not all, discus-
sion of sex was improper.® In particular, use of specific words or
innuendo could place the broadcast licensee under FCC review.

25
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Because existing broadcasters hold an expectancy of license renewal,
holding a renewal for review by a hearing examiner is considered a
serious penalty in its own right.

The Pacifica decision, in which the U.S. Supreme Court sup-
ported the right of the FCC to channel indecency to late-night
hours, failed to solve the problematic nature of the regulation. FCC
regulators were faced with a case-by-case approach to enforce-
ment.” Ater a brief lull following the U.S. Supreme Court decision,
broadcasters—radio stations, in particular—returned with new for-
mats that challenged the ability of the FCC to define and identify
indecent programming.?

This chapter traces the history of the broadcast indecency issue
to a recent line of cases. The goal is to analyze action by the FCC
and identify underlying principles. Following this review, we will
revisit the landmark Pacifica decision to see its significance.

The FCC and Broadcast Indecency:
Key Questions

1. What generalizations can be derived from recent FCC inde-
cency action against radio stations?

2. Have new regulatory principles emerged since the Pacifica deci-
sion? If so, what are they?

3. Is it possible to define and implement a coherent policy on the
regulation of indecent language? If so, how?

4. What social values justify the need to regulate broadcast inde-
cency?

5. Is the legal authority to regulate indecency a sound one? If so,
are clarifications needed? If not, where are the weaknesses?

It is argued here that legal content definitions are problematic.
Debate over restriction of “indecent” content in broadcasting—
whether that be over-the-air, cable, or newer methods—continued
in the 1980s® with little attention paid to two important issues: (1)
the failure to define indecency or even clarify a distinction with
obscenity that does not fall under the umbrella of constitutional
protection, and (2) the nearly unquestioning assumption that there
is a strong interest in the “protection” of children from “indecent”
broadcast content. Most often, it is explicit profanity or sexual
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description that concerns the FCC, yet we know little from research
about the effects of such expression on children.

Professor Howard Kleiman has found three legal dimensions to
the issue of indecent cable television broadcasts: (1) the privacy
argument that individuals have a “right” to keep their homes free
of invasion by indecent cable programming, (2) the strong interest
in the protection of children, and (3) the application of the scarcity
rationale to cable content regulation by government entities.'® Yet
the jurisprudential record more pits the First Amendment right of
broadcasters against the need of government to “assist parents” as
best they can. There has been no direct call from the courts—as
there has been by the FCC—to demand “social responsibility” in
the form of self-regulation.!

Regulation of Language

Serious conceptual difficulties emerge when a governmental entity
attempts to define media regulation in terms of language.' In areas
outside of broadcasting, the academic community has begun to
understand that definitions carry with them evaluative interpreta-
tions. Thus, attempts to apply exacting definitions to broadcast
content considered “indecent” may be doomed.

Obscenity: A Special Case

Any discussion of broadcast indecency must first distinguish it—at
least as precisely as possible for legal reasons—from obscenity.

Obscenity has not gained constitutional protection. It has been
defined by the U.S. Supreme Court in Miller v. California (1973) as
that content that appeals to prurient interest based upon contem-
porary community standards, depicts patently offensive sexual
conduct, and lacks serious value.

In the case of broadcasting, however, the waters are muddied
by the fact that the obscenity-indecency dichotomy is not followed
in the Communications Act of 1934 or a separate criminal law, 18
U.S.C. Sec. 1464, which lumps together obscene, indecent, and pro-
fane language. The working definition of broadcast indecency is:
“Language or material that depicts or describes, in terms patently offen-
sive as measured by contemporary standards for the broadcast medium,
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sexual or excretory activities or organs.” In short, while obscenity must
involve sexual conduct, indecency can be merely sexual discussion.

The Legacy of Pacifica: Revisiting the Decision

A single complaint apparently prompted action that led to the most
significant legal discussion to date on broadcast indecency. By
now, most are familiar with the case. A George Carlin mono-
logue—"Filthy Words”—was broadcast on a New York station.
The station responded to FCC inquiries by defending Carlin as a
“social satirist.”™

The single broadcast, however, did not lead to direct FCC
action; instead, it merely produced an order on file that could be
considered if there were future complaints against the station. The
FCC found broadcasting unique because of traditional scarcity
arguments. Because not everyone who wants a broadcast license
may have one, the argument goes, those who do have special
responsibilities to serve the “public interest, convenience, and
necessity.” In recent years, however, economic theorists have
argued that all goods are scarce resources—including the paper it
requires to publish a newspaper.!*

Broadcast regulators have also argued that access by children is
unsupervised, screening of broadcasts by parents is difficult, and
privacy at home justifies control over broadcast indecency. The
FCC action against the 2 P.M. Pacifica broadcast of the Carlin mono-
logue was not seen by the FCC or the Supreme Court as enforce-
ment of an outright ban but rather as part of a “channeling” policy
to move indecent programs to times of day when children were not
likely to be in the audience.

It was not clear, however, how the channeling approach could
be squared with Section 1464—the criminal statute that seemed to
ban broadcast indecency. In part, the conceptual tip-toeing
emerged because Section 1464 was not consistent with a separate
prohibition against “censorship” of broadcasting found in Section
326 of the Communications Act of 1934.

A divided U.S. Supreme Court in Pacifica found: “A require-
ment that indecent language be avoided will have its primary
effect on form, rather than content, of serious communication”
and: “There are few, if any, thoughts that cannot be expressed by
the use of less offensive language.”’® But a dissenting opinion
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noted that “taboo surrounding the words” in the Carlin mono-
logue was not universal. Justice Brennan rejected the idea that
alternative words are always useful: ”[I]t is doubtful that the steril-
ized message will convey the emotion that is an essential part of so
many communications.”

Following Pacifica, FCC enforcement “was nonexistent” until
1987. Action against individual stations, and a changing political
environment, led to movement toward a more clearly defined
policy."

Politics and the Twenty-Four-Hour Ban

In late 1988, when the Federal Communications Commission
shifted under congressional pressure and issued a twenty-four-
hour ban on indecent broadcasts, the FCC made it clear that the
new Section 1464 enforcement rule came, “Pursuant to a recent
Congressional directive,” and that the enforcement was “required
by the express language of this new legislation.”*® It has long been
understood that communications policy operates within a political
context. The rule amounted to a reinterpretation of 18 U.S.C. 1464
that previously had been applied “to prohibit the broadcast of
obscene programming during the entire day and indecent pro-
gramming only when there was a reasonable risk that children
might be in the audience.”"

FCC Order and the Diaz Dennis Statement

On December 19, 1988, the FCC adopted an order to enforce 18
U.S.C. 1464 “on a 24 hours per day basis.” Noting that the agency
funding bill—Pub. L. No. 100-459—signed by then President
Reagan October 1, 1988, required the FCC to promulgate such an
order, the agency fell into “compliance.”

The FCC was forced to ignore the precedential value of rules
that prohibited “obscene” broadcasts but allowed “indecent”
material when the risk was minimal that children were in the audi-
ence. Commissioner Patricia Diaz Dennis, in a separate statement,
raised the critical issue: “I have serious doubts whether our new
rule will pass constitutional muster.”?’ She noted that the Pacifica
ruling was narrow, emphasizing the time of day of a broadcast as
a variable.
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At the same time that the FCC was faced with the continuing
precedent of Pacifica, it also dealt with the U.S. Court of Appeals
for the District of Columbia: it had ruled that the FCC had not jus-
tified even a 10 P.M. to 6 A.M. rule for “channeling” indecent
speech. How then, Diaz Dennis wondered, could “an outright
ban” be justified?

Dial-A-Porn: Sable Communications

For the first time since the late 1970s, we heard from the U.S.
Supreme Court on indecency. However, the Court used the tele-
phone case to distinguish broadcasting and hold its Pacifica ground.
In the case of “dial-a-porn” telephone messages, the Supreme Court
in 1989 ruled that indecent but not obscene messages are constitu-
tionally protected.?! In striking down a congressional ban, the Court
refused to define the difference between the two types of speech.
Further, the Court balked at the opportunity to directly use the case
as a vehicle to rethink the Pacifica ruling. But at the same time it con-
structed language that the lower court could use to strike down the
twenty-four-hour ban.

In Sable Communications v. FCC, in an opinion delivered by
Justice White, the Court treated telephone indecency and broadcast
indecency as “distinguishable” because of “an emphatically nar-
row holding” in Pacifica:

Pacifica is readily distinguishable from this case, most obviously
because it did not involve a total ban on broadcasting indecent mate-
rial. The FCC rule was not “intended to place an absolute prohibi-
tion on the broadcast of this type of language, but rather sought to
channel it to times of day when children most likely would not be
exposed to it.”

In Pacifica: “The issue of a total ban was not before the court.” Still,
the precedential value of Sable was minimal in the distinct case of
broadcast indecency because of the Pacifica finding that broadcast-
ing has a “uniquely pervasive” ability to “intrude on the privacy of
the home without warning as to program content”—content par-
ents might want to keep out of reach of small children: Placing a
telephone call is not the same as turning on a radio and being taken
by surprise by an indecent message.
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Unlike an unexpected outburst on a radio broadcast, the mes-
sage received by one who places a call to a dial-a-porn service is not
so invasive or surprising that it prevents an unwilling listener from
avoiding exposure to it. While the Court did not tamper with
Pacifica, it surely did provide the lower court with a basis to strike
down a twenty-four-hour ban by reiterating in the broadcast con-
text that: “[T]he government may not ‘reduce the adult population
...to...only what is fit for children.” ”

The Court, then, took a functional approach rather than a con-
tent-based approach by accepting the notion that government is
free to regulate to “protect” just children: “For all we know from
this record, the FCC’s technological approach to restricting dial-a-
porn messages to adults who seek them would be extremely effec-
tive, and only a few of the most enterprising and disobedient
young people will manage to secure access to such messages,” the
Court said. That would be acceptable, in the view of the Sable
Court, if it were not for the concurrent effect of limiting access
to adults: "It is another case of ‘burn[ing] up the house to roast
the pig.” ”

In a concurrence, Justice Scalia agreed with the view “that a
wholesale prohibition upon adult access to indecent speech cannot
be adopted merely because the FCC’s alternate proposal would be
circumvented by as few children as the evidence suggests.” But he
went further in appearing to question the shaky legal distinction
between indecency and obscenity:

But where a reasonable person draws the line in this balancing
process—that is, how few children render the risk unacceptable—
depends in part upon what mere “indecency” (as opposed to
“obscenity”) includes. The more narrow the understanding of what
is “obscene,” and hence the more pornographic what is embraced
within the residual category of “indecency,” the more reasonable it
becomes to insist upon greater assurance of insulation from minors.

The theory advanced here is complex. First, must one view “inde-
cency” as residual or “left over” speech, protected only because it is
not obscene? Or does it make just as much sense to view it as that
which has not crossed a prohibited government line? Second, must
we think of indecency-obscenity as a continuum? If so, what spe-
cific elements contribute to an increasing level of prohibitive
speech or behavior? Third, on what grounds does an increasing
degree of obscene material warrant stiffer safeguards?
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The concurrence in part, dissent in part, of Justice Brennan,
joined by Justices Marshall and Stevens, spoke more to the issue
of definitional problems. Citing his own words in Paris Adult
Theatre I, Brennan repeated: ”[T]he concept of ‘obscenity’ cannot
be defined with sufficient specificity and clarity to provide fair
notice to persons who create and distribute sexually oriented
materials, to prevent substantial erosion of protected speech as a
by-product of the attempt to suppress unprotected speech, and to
avoid very costly institutional harms.”? Here, the functional con-
cern is with a chilling effect on producers of material irrespective
of how specific audience members view it as “indecent” or
“obscene.” The Court, having failed to specify a definition—per-
haps because it is so problematic—retreated. But does not “the
marketplace” dictate that all producers must face the whims of
audience taste? This is so, but the goal of Brennan appears to be to
clear the way for the audience to do this, without government regu-
lation exercising a sifting role before hand: “Hence, the Government
cannot plausibly claim that its legitimate interest in protecting
children warrants this draconian restriction on the First Amend-
ment rights of adults who seek to hear the messages that Sable
and others provide.”

Treatment of Broadcasting

Even before its decision on the twenty-four-hour ban—the so-
called “Helm’s amendment” or “congressional mandate”—the
issue was a potent one. The previous FCC attempt to move from a
midnight “channeling” to a 10 P.M. “safe harbor” approach for
indecent broadcasts was not endorsed.

By May 1989, the FCC’s Mass Media Bureau had drafted "let-
ters of inquiry,” essentially charging stations with violating rules
by transmitting indecent broadcasts. With the legal issues unre-
solved, Broadcasting magazine reported that the “FCC believes it
can take action against ‘daytime’ broadcasts only.” In October 1989,
ninety-five complaints were “disposed of by the Commission,”
while “notices of apparent liability” were sent to a handful of sta-
tions. Stations KFI, Los Angeles, WIOD and WZTA-FM, Miami,
and KLUC-FM, Las Vegas, faced action. Four other stations sought
additional information. In November, an additional liability letter
was sent to WLUP, Chicago.?
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The 1989 FCC letters to stations came in several waves. There
were three letters on August 24, seven letters on October 26, and two
follow-up letters—on November 30, 1989 and on January 17, 1990.¢

The August 24th Letters. Evergreen Media Corp.(WLUP-AM)
received complaints about the Steve and Gary Show broadcast in
Chicago.” The licensee was reminded about Section 1464 prohi-
bitions against indecent language and the policy of the FCC to
enforce it.? The Complaints and Investigations Branch alleged:
“[1]t appears that, in context, the material broadcast is ‘clear and
capable of a specific, sexual meaning’ and is patently offensive.”?

The FCC cited a transcript from a March 30, 1989 broadcast at
5:10 P.M.:

Bruce Wolfe: He’s (Bob Costas) trying to defend this Vanessa
Williams. I mean she’s a, the most embarrassing pictures that you
ever saw in your life in Penthouse. I don’t know and he’s talking
about how she actually had more talent than your typical Miss
America. I'll say.

Steve Dahl: She was licking that other woman'’s vagina. I want
to tell you pal.

The FCC also cited text from an August 19 broadcast in which a
caller talked about “kiddie porn” and joked about a “gay bar.”
Using the same indecency standards, the FCC sent similar letters to
other stations on August 24. KSJO, San Jose’s The Perry Stone Show
was cited for a series of alleged violations during the morning drive
shift in 1988. Some of the incidents involved exchanges with callers:

Caller: What do you want?

Perry Stone: I love you. I'd love to, I'd love to lick the matzo
balls right off your butt. As a matter of fact, I'd put it right there in
the middle.

Stone was also cited for use of unfit song lyrics such as: “My pussy
cat was rocking in the rocking chair, rocked so long he lost his
hair. . . .”

WFBQ-FM, Indianapolis—licensed by Great American TV in
Cincinnati—ran afoul with its Bob and Tom Show in September 1987.

Elvis: So you talk to Dick Nixon, man you get him on the
phone and Dick suggests maybe getting like a mega-Dick to help
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out, but you know, you remember the time the king ate mega-Dick
under the table at a Q95 picnic, so that’s pretty much out of the
question. And then you think about getting Mega-Hodgie, but
that’s no good because you know, the king was a karate dude and
although Mega-Hodgie can take a punch. ...

The station’s parody problems extended to the the language used
in fake commercial spots:

Introducing Butch beer, the first beer brewed for women, by women.
When you grab a Butch beer, you're taking hold of the Billie Jean
King of beers. Fire brewed from the gushing waters of French Lick,
Indiana. With Butch beer, you've got a beer that goes down easy.
Taste it and you’ll know why it’s our personal best. . . .

Such parody spots that do not clearly use foul language but depend
upon implicit understandings may create the most difficult en-
forcement issues for the FCC. The WFBQ-FM case led to a follow-
up letter on January 17. At issue was the repetition of already noted
material in the previous FCC letter:

The Commission now has information that at least two segments
which were cited in the letter of inquiry were repeated on the Bob and
Tom Show. Specifically, the segments originally broadcast on
September 25, and June 29, 1987 . .. were again broadcast between
6:00 A.M. and approximately 10:15 A.M. on August 25, 1989. The
Commission also believes that new material broadcast on March 21
and April 13, 1989, by WFBQ(FM) may have violated 18 U.S.C.
Section 1464 (transcripts attached).

The charge of new material would be more serious for WFBQ since
the licensee could always make the case that the August 24 letter
had not been reviewed at the time of the August 25 broadcast. A
station already under investigation, would be expected by the FCC
to take greater care in the production of new material.

The October 26th Letters. Complaints leveled against Cox
Broadcasting, licensee for WIOD, Miami, followed the same gene-
ral tone of the earlier complaint letters. That station admitted also
airing a ”Butch beer commercial” on the Neil Rogers Show. The
Commission Chief of the Mass Media Bureau, Roy ]. Stewart,
wrote: “Even in the cases of innuendo, not only was the language
understandable and clearly capable of a specific sexual meaning
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but, because of the context, the sexual import was inescapable.”
Stewart said reasonableness of context was no defense, and the
station could not rely on the safety of lack of action by the FCC:

[W]e have repeatedly stated that, mindful of the sensitive First
Amendment issues involved in indecency rulings, we strive to pro-
ceed with caution and careful deliberation, sometimes resulting,
unfortunately, in enforcement actions and opinions that reach year-
old broadcasts. Whether or not the context of the entire Neil Rogers
Show dwelt on sexual themes, the songs themselves provide suffi-
cient context to determine their patent offensiveness and can be con-
sidered discrete units for purposes of this action. And whether or not
the material here at issue is less graphic than that previously found
indecent by the Commission, we do not accept constraints on our
discretion to pursue violations less egregious than others have been.

The FCC rejected the licensee’s arguments that the broadcasts of
the songs “Jet Boy, Jet Girl,” “Penis Envy,” “Candy Wrapper,” and
“Walk with an Erection” fit with “contemporary community stan-
dards,” were “acceptable slang,” and were supported by the evi-
dence of audience ratings.

Broadcast indecency is a violation of federal law and its popular-
ity in any particular community does not change that fact. But more
importantly, the focus of our indecency standards must be on the
risk to children in the audience. WIOD, Miami was fined the maxi-
mum $10,000 penalty.

Station WZTA-FM, Miami—operated by Guy Gannett Publi-
shing—also received on October 26 letter based on its broadcast of
the “Penis Envy Song.”

Station KLUC-FM—licensed to Nationwide Communications—
was notified of a complaint about the playing of the Prince/Warner
Brothers song “Erotic City.” That song carries the lyrics: “If we can-
not make babies maybe we can make some time . .. fuck so pretty
you and me, erotic city come alive.” The case differed from the pre-
viously described actions in that: (1) it involved a commercially dis-
tributed song, and (2) it involved usage of one of the “seven dirty
words”—namely “fuck.”

WXRK-FM, New York also received an October 26 letter from
the FCC. The complaint focused on broadcasts by Howard Stern on
Infinity stations WXRK-FM and WYSP-FM, Philadelphia, and
WJFK-FM, Washington, D.C., in 1988. In part, one of the broadcasts
aired contained this sexual material:
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I want to rub my ear and have this girl go wild for me. . .. When we
come back from commercial, we have a young man who wants to
play the piano with his, uh, wiener. ... Howard, I'd better go into
the other room and, uh, get it ready. I'll come in swinging it. It's big-
ger than yours. I've got a rubber. Don’t worry about it. And I've got
a second rubber for encore. He's going to wear a contraceptive. [ do
safe organisms. . . orgasims. I'm going to play Casio. . . . I believe we
hit two keys at the same time. You’d better give me the next seg-
ment, though. I'm going to get it going. O.K.? Go in the other room
and do whatever you have to do to play it.

The complaint against Diamond Broadcasting’s Paris, Arkansas,
stations KCCL-AM/FM was different from the other October 26
complaint letters in that it involved what was apparently un-
planned programming. According to the letter a phone conversa-
tion between general manager Gene Williams and his son was
broadcast live at 7:00 .M. on January 7, 1988:

Mr. William’s son allegedly stated, “To all you listeners in Paris,
Arkansas, don’t bend over in front of my dad. Gene Williams will
fuck you in the ass,” at which point the phone was unplugged by
another station employee. Mr. Williams apparently phoned his son
back and over the air stated, “You fucking asshole, I told you we
were on the air,” to which his son replied, “I don’t give a damn.”
This conversation contained material which, when broadcast, may
have violated 18 U.S.C. Section 1464.

KFI-AM, a Los Angeles station, also received an October 26, 1989
letter about material broadcast during Tom Leykis’s 11-3 midday
shift on November 12, 1988, and January 6, 1989.

Female Caller: I'm a breeder-exhibitor of very large dogs
and I have five beautiful dogs and my male, sometimes when I
groom him, I’ll masturbate him and he’s just so big and sweet
and he really likes it. It’s really weird, I know. I could never tell
anybody.

Tom Leykis: Oh boy, now, now wait a minute. You
masturbate just one dog or do you do this with more than one?

Female Caller: Just the male. I have a big champion male and
he’s just beautiful and you know, Ill pet him and I don’t know, he
really likes it.

Tom Leykis: Now, do you enjoy masturbating your dog?

Female Caller: Well, I do because it’s, he likes it, I mean, you
should see the expression on his face.
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Yet another of the October 26 letters went to WWWE-AM, Cleveland
about the Gary Dee Show and a 2 P.M. broadcast on June 15, 1989:

Caller: My comment is Lou told me that Chris James gives
fellatio okay. Now my dream, ya still there, Gary?

Gary Dee: Yeah.

Caller: Now, my dream is to get in Chris James’ pants.

Gary Dee: Well, why don’t you be a man and go down there
and say that to her face. You know, you are just like a little kid
masturbating in public. You’ve got no class, you’ve got no taste.

The final October 26 letter went to KSD-FM, St. Louis, and licensee
Pacific and Southern. Excerpts from an October 1987 Playboy were
said to have been aired at 6:50 A.M. on September 27, 1987.

The November 30 WLUP(AM) Letter. After WLUP(AM) respon-
ded October 10, 1989 to the FCC that the Steve and Gary Show was
not indecent in the view of Evergreen Media, the FCC issued a
notice of forfeiture.?® The station had claimed that the show was
“extemporaneous, open forum, frank, live, and spontaneous, often
humorcus, with over half the dialogue supplied by listeners
subjected to WLUP’s reasonable seven-second screenings. . ..”%
The station further argued that the program is aimed at adults, and
there is no evidence that children listen. The station argued FCC
action would create a chilling effect, and that listeners in Chicago
did not find the show patently offensive. The FCC responded that
talk about homosexual activity, child pornography, and oral-
genital contact are indecent:

We believe that all the subject broadcasts fit squarely within our def-
inition of indecency quoted above. The March 30, 1989, “straightfor-
ward description” of sexual activities that appeared in the magazine
(the sale of which could very well have been restricted as to minors)
was delivered by the talk show host in explicit, graphic and vulgar
language, at a time of day when unsupervised children were likely
to have been in the listening audience. We do not accept your argu-
ment that the broadcast’s asserted value as political and social com-
mentary should shield it from normal Commission scrutiny or place
it in a special category less vulnerable to Commission sanction. We
also believe that the innuendo of that broadcast, as well as the innu-
endo and double entendre in the two others, was understandable
and clearly capable of a specific sexual meaning, the import of which
was inescapable.®
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WLUP-AM, thus, faced a $6,000 fine. But the FCC has yet to clarify
its degrees of difference between a $2,000, $6,000, or $10,000 fine in
indecency cases.

Future Proposals: Is There a Way Out?

The industry has been highly critical of the FCC’s latest attempts to
restrict indecent language, but it has been unwilling to advance
useful alternatives. The trade magazine Broadcasting (now called
Broadcasting & Cable) found that the FCC was waving ared flag in a
“prurient pursuit” when it should have been dealing with more
serious industry issues.®® The NAB (National Association of
Broadcasters) argued a flat ban, as proposed, was unconstitu-
tional.>*> And the RTNDA (Radio-Television News Directors
Association) viewed the proposed ban as a First Amendment issue
by preventing “the occasional use of news subjects’ ‘dirty’ lan-
guage in late evening newscasts, documentaries, interviews, and
talk and ‘magazine’ shows.”*

Meanwhile, the U.S. Court of Appeals, District of Columbia
Circuit, seemed to find the proposed ban as in conflict with that
court’s earlier ruling—an opinion supporting time channeling
rather than a content ban.* And, the FCC was left struggling with a
lack of evidence to support effectiveness of either a channeling
approach or total ban.*® So, is there a way out? On the face of it, the
FCC'’s historic tradition is against strict enforcement of Section 1464;
in only a handful of cases has the FCC imposed liability, and usually
in the form of small fines. The record of inaction was dramatic.

The FCC Record of Inaction

In one of the earliest cases, the FCC found that WUHY-FM had
erred in the broadcast of a taped interview containing words such
as “shit” and “fuck,” but—despite evidence that teens were in the
audience—the fine was just $100. In a dissent by Commissioner
Kenneth A. Cox to even this action, the fear of broadcaster timidity
in reaction to the FCC action was expressed:

WUHY received no complaints about the broadcast here in question,
nor did the Commission. However, we had received earlier com-
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plaints about the 10 to 11 P.M. time period and were monitoring the
station on the night of January 4, 1970. So far as I can tell you, my col-
leagues are the only people who have encountered this program
who are greatly disturbed by it.*

Under the rule, the FCC argued for a $2,000 fine in cases where vio-
lations were repeated or willful. But in the 1973 WGLD-FM “topless”
radio case, that higher level of fine was justified only because the
interviewer could have moderated “his handling of the subject mat-
ter so as to conform to the basic statutory standards.”¥ It was not
made clear how discussion of oral sex as a method to keep one’s sex
life alive could have been moderated, but the dissent of
Commissioner Nicholas Johnson called for broadcaster discretion.
Johnson identified the inherent problem of treating indecent lan-
guage as obscenity: “The majority admits that ‘indecent’ expression
is something less than obscenity, yet the majority nevertheless asserts
that it may outlaw indecent expression.” Johnson said the definition
for obscenity is vague, and “if obscenity is so vaguely defined, then
the ‘indecency’ variant promulgated by the majority is a hopeless
blur.” Johnson refused to participate in a closed-door review of mon-
itoring tapes, and he said the FCC in doing so was acting as a "Big
Brother” programming review board “allegedly capable of deciding
what is and is not good for the American people to see and hear.”

When Sonderling Broadcasting paid its $2,000 fine in 1973, the
station denied liability.*® The FCC stood by its view that by replac-
ing a general indecency definition of “utterly without redeeming
social value,” to the more narrow Miller language, the FCC was on
safe legal footing. The federal court in the Illinois Citizens Committee
case upheld the FCC fine under the view that the program was
obscene not indecent.*

In the Yale Broadcasting case the FCC never prohibited drug-ori-
ented language; the FCC only required stations to monitor their
broadcasts.*!

In the FCC’s 1975 report, the FCC continued to tread carefully.
It was only Commissioner Charlotte T. Reid, in a concurrence, who
argued the position that is alive today:

While [ am particularly shocked that such language was broadcast at
a time when children could be expected to be in the audience, I feel
constrained to point out that I believe this language to be totally
inappropriate for broadcast at any time. In this sense, I think that the
Commission’s standards do not go far enough. To me, the language
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used in this case has absolutely no place on the air whether it be 2:00
P.M. or 2:00 A.M.*#

Such a high point in support of regulation might be seen in the
action against University of Pennsylvania station WXPN-FM if it
were not for the ultimate finding that it was licensee failure to
supervise, and not the language itself, that was of the greatest con-
cern. The 1975 broadcasts noted by the FCC used terms such as
“fucker,” “pussy,” and “ass,” but the FCC seemed most struck by a
telephone caller who said he was three years old. Even here, how-
ever, the initial $2,000 fine was for indecent and obscene broad-
casts.?

By the time of the Infinity case in 1987, the FCC was of the view
that “indecent” language is broader than the Carlin seven dirty
words, including talk of the penis and animal sex.* It is clear,
however, that much of what the FCC lumps with indecency could
rightly fall outside the protected umbrella of indecency by calling
it obscenity. In this way, the print- broadcast dichotomy would be
removed. Indecent language would be allowed on the broadcast
airwaves at all times of day, but obscene broadcasts would be
strictly prohibited. The only legal stumbling block is the language
of Section 1464, which has never been directly challenged. Because
it is unlikely—given current political sentiment—that the
Congress would repeal the obscene, indecent, and profane lump-
ing language, a direct challenge in the courts is needed. The U.S.
Court of Appeals has already used language in ACT I (the first of
four cases titled Action for Children’s Television, after a Washington-
based interest group of the same name) that supports the view
against a total ban.* Pursuit of this action, then, seemed to move
toward the day when the U.S. Supreme Court would ultimately re-
visit Pacifica.*®

The record has shown great hesitancy on the part of the FCC to
take strong action against stations for use of language, but where
this has been the case, obscenity—not indecency—has been at
issue. This is important for broadcast managers to understand. In
typical broadcast situtations, managers operating in good faith
should not fear FCC sanctions.

It does not appear that new meaningful principles emerged fol-
lowing the Pacifica decision that serve to guide the FCC in its inde-
cency actions. The FCC’s late 1980s cases paralleled the cases of the
early 1970s.4”
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A coherent policy would leave indecent language as permissi-
ble on the broadcast airwaves, but it would continue the ban on
obscenity. This would serve to square the content regulation with
regulation of printed materials and nonbroadcast electronic media
such as cable; and it would eliminate the need to debate time-of-
day issues.

No known societal values can be shown that support the need
to keep children away from indecent language. It is a different situ-
ation from obscenity where behavioral research might suggest dan-
ger of negative modeling effects.* No such evidence exists in the
case of indecent language. In fact, language on the broadcast air-
waves, the juke box, or the radio is no doubt “cleaner” than that
found in some homes.

In conclusion, the statutory authority of 18 U.S.C. 1464 must be
challenged because it is in conflict with the view that broadcasters
have first amendment rights of expression. And beyond the strict
legal problem, the FCC has shown no interest in employing sys-
tematic methods of content analysis that might serve to define what
it is about the content that is objectionable. The FCC, to the con-
trary, historically relies on the good faith judgment of licensees to
police their own airwaves. And where complaints surface, the FCC
is generally reluctant to step in and enforce with a heavy hand or
move to revoke a valuable license. Thus, the FCC has been less than
completely honest for over twenty years, purporting to “regulate”
indecent language, but mostly serving as a pointless lip service to a
Congress it reports to and looks to for readings of the political cli-
mate. Some of this may serve the interests of politicians, regulators,
and even the industry, but it probably does not serve the interests
of the majority of audience members.

Another Look at Pacifica

Two decades after the Supreme Court’s decision in the Pacifica case,
the ruling both continues to stand as defining our law of broadcast
indecency at the same time as it continues to confuse our law of
broadcast indecency. Most, over the years, have become aware of
the facts in the case:

At two o’clock in the afternoon on Tuesday, October 30, 1973,
Pacifica Foundation’s New York radio station, WBAI-FM, broadcast
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a twelve minute satirical monologue by comedian George Carlin
entitled “Filthy Words.” WBAI broadcast the monologue, which had
been recorded before a live audience in a California theater, as part
of a general discussion of contemporary society’s attitudes toward
language. Prior to the broadcast, listeners were informed that it
included sensitive language that some might find offensive and that
those who might be offended should change the station and return
to WBAL in fifteen minutes. George Carlin began by describing the
monologue as being about “the words you couldn’t say on the pub-
lic, ah, airwaves, um, the ones you definitely wouldn’t say, ever.” He
then proceeded to list and expound upon the “seven dirty words.”*

A motorist driving with his “young son” complained in writing to
the FCC. A little-known fact about the complaint—the only one
received about the broadcast—was the political nature of it:

The complaint was made by a Florida resident who lived outside
the range of the station’s signal and who was a member of the
national planning board of Morality in Media. His “young son”
who was with him in the car when he heard the monologue was fif-
teen years old.*

The station’s response to the complaint can be boiled down to two
defenses: (1) listeners had been warned in advance of the broad-
cast, and (2) the broadcast was “satire” about social attitudes on
language.

Both the United States Court of Appeals, District of Columbia
Circuit, which ruled in favor of the station, and the Supreme Court,
which reversed that decision and supported the FCC action, repro-
duced the text of the Carlin monologue as an appendix to the opin-
ions. The language in question is reproduced below:

The following is a verbatim transcript of “Filthy
Words” (Cut 5, Side 2), from the record album George
Carlin, Occupation: Foole (Little David Records, LD
1005).

” Aruba-du, ruba-tu, ruba-tu.

I was thinking about the curse words and the swear words, the cuss
words and the words that you can’t say, that you’re not supposed to
say all the time, ‘cause words or people into words want to hear
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your words. Some guys like to record your words and sell them
back to you if they can, (laughter) listen in on the telephone, write
down what words you say. A guy who used to be in Washington
knew that his phone was tapped, used to answer, Fuck Hoover, yes,
go ahead. (laughter) Okay. I was thinking one night about the words
you couldn’t say on the public, ah, airwaves, um, the ones you defi-
nitely couldn’t say, ever, ‘cause I heard a lady say bitch one night on
television, and it was cool like she was talking about, you know, ah,
well, the bitch is the first one to notice that in the litter Johnie right
(murmur) Right. And, uh, bastard you can say, and hell and damn
so I have to figure out which ones you couldn’t and ever and it came
down to seven but the list is open to amendment and in fact has
been changed, uh, by now, ha, a lot of people pointed things out to
me, and I noticed some myself. The original seven words were, shit,
piss, fuck, cunt, cocksucker, motherfucker, and tits. Those are the
ones that will curve your spine, grow hair on your hands, and
(laughter) maybe, even bring us, God help us, peace without honor
(laughter) um, and a bourbon. (laughter) And now the first thing
that we noticed was that the word fuck was really repeated in there
because the word motherfucker is a compound word and it’s
another form of the word fuck. (laughter) You want to be a purist it
doesn’t really—it can’t be on the list of basic words. Also, cock-
sucker is a compound word and neither half of that is really dirty.
The word—the half sucker that’s merely suggestive (laughter) and
the word cock is a halfway dirty word, 50 percent dirty—dirty half
the time, depending on what you mean by it. (laughter) Uh, remem-
ber when you tirst heard it, like in sixth grade, you used to giggle.
And the cock crowed three times, heh (laughter) the cock—three
times. It’s in the Bible, cock is in the Bible. (laughter) And the first
time you heard about a cockfight, remember—What? Huh? Naw. It
ain’t that, are you stupid? Man, (laughter, clapping) it’s chickens,
you know. (laughter) Then you have the four letter words from the
old Anglo-Saxon fame. Uh, shit and fuck. The word shit, uh, is an
interesting kind of word in that the middle class has never really
accepted it and approved it. They use it like crazy, but it’s not really
okay. It’s still a rude, dirty, old kind of gushy word. (laughter) They
don’t like that, but they say it, like, they say it like, a lady now in a
middle-class home, you’ll hear most of the time she says it as an
expletive, you know, it’s out of her mouth before she knows. She
says, Oh shit oh shit, (laughter) oh shit. If she drops something, Oh,
the shit hurt the broccoli. Shit. Thank you. (footsteps fading away)
(papers ruffling) Read it! (from audience) Shit! (laughter) I won the
Grammy, man, for the comedy album. Isn’t that groovy? (clapping,
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whistling) (murmur) That’s true. Thank you. Thank you man. Yeah.
(murmur) (continuous clapping) Thank you man. Thank you.
Thank you very much, man. Thank—no, (end of continuous clap-
ping) for that and for the Grammy, man, cause (laughter) that’s
based on people liking it man, yeh, that’s ah, that’s okay man.
(laughter) Let’s let that go, man. I got my Grammy, I can let my hair
hang down now, shit. (laughter) Ha! So! Now the word shit is okay
for the man. At work you can say it like crazy. Mostly figuratively,
Get that shit out of here, will ya? I don’t want to see that shit any-
more. I can’t cut that shit, buddy. I've had that shit up to here. I
think you're full of shit myself. (laughter) He don’t know shit from
Shinola (laughter) you know that? (laughter) Always wondered
how the Shinola people felt about that. (laughter) Hi, I'm the new
man from Shinola. (laughter) Hi, how are ya? Nice to see ya. (laugh-
ter) How are ya? Boy, I don’t know whether to shit or wind my
watch. (laughter) Guess, I'll shit on my watch. (laughter) Oh, the
shit is going to hit de fan. (laughter) Built like a brick shit-house.
(laughter) Up, he’s up shit’s creek. (laughter) He’s had it. (laughter)
He hit me, I'm sorry. (laughter) Hot shit, holy shit, tough shit, eat
shit, (laughter) shit-eating grin. Uh, whoever thought of that was ill.
(murmur laughter) He had a shit-eating grin! He had a what?
(laughter) Shit on a stick. (laughter) Shit in a handbag. I always liked
that. He ain’t worth shit in a handbag. (laughter) Shitty. He acted
real shitty. (laughter) You know what I mean? (laughter) I got the
money back, but a real shitty attitude. Heh, he had a shit-fit. (laugh-
ter) Wow! Shit-fit. Whew! Glad I wasn'’t there. (murmur, laughter)
All the animals—bull shit, horse shit, cow shit, rat shit, bat shit.
(laughter) First time I heard bat shit, I really came apart. A guy in a
Oklahoma, Boggs, said it, man. Aw! Bat shit. (laughter) Vera
reminded me of that last night, ah (murmur). Snake shit, slicker than
owl shit. (laughter) Get your shit together. Shit or get off the pot.
(laughter) I got a shit-load full of them. (laughter) I got a shit-pot
full, all right. Shithead, shitheel, shit in your heart, shit for brains,
(laughter) shit-face, heh. (laughter) I always try to think how that
could have originated; the first guy that said that. Somebody got
drunk and fell in some shit, you know. (laughter) Hey, I'm shit-face.
(laughter) Shit-face, today. (laughter) Anyway, enough of that shit.
(laughter) The big one, the word fuck that’s the one that hangs them
up the most. ‘Cause in a lot of cases that’s the very act that hangs
them up the most. So, it’s natural that the word would, uh, have the
same effect. It’s a great word, fuck, nice word, easy word, cute word,
kind of. Easy word to say. One syllable, short u. (laughter) Fuck.
(Murmur) You know, it’s easy. Starts with a nice soft sound fuh
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ends with a kuh. Right? (laughter) A little something for everyone.
Fuck. (laughter) Good word. Kind of a proud word, too. Who are
you? Iam FUCK. (laughter) FUCK OF THE MOUNTAIN. (laughter)
Tune in again next week to FUCK OF THE MOUNTAIN. (laughter)
It’s an interesting word too, ‘cause it’s got a double kind of a life—
personality—dual, you know, whatever the right phrase is. It leads
a double life, the word fuck. First of all, it means, sometimes, most
of the time, fuck. What does it mean? It means to make love. Right?
We're going to make love, yeh, we're going to fuck, yeh, we're going
to fuck, yeh, we're going to make love, (laughter) we’re really going
to fuck, yeh, we're going to make love. Right? And it also means the
beginning of life, it’s the act that begins life, so there’s the word
hanging around with words like love, and life, and yet on the other
hand, it’s also a word that we really use to hurt each other with,
man. It’s a heavy. It’s one that you save toward the end of the argu-
ment. (laughter) Right? (laughter) You finally can’t make out. Oh,
fuck you man. I said, fuck you. (laughter, murmur) Stupid fuck.
(laughter) Fuck you and everybody that looks like you, (laughter)
man. It would be nice to change the movies that we already have
and substitute the word fuck for the word kill, wherever we could,
and some of those movie cliches would change a little bit. Mad fuck-
ers still on the loose. Stop me before I fuck again. Fuck the ump, fuck
the ump, fuck the ump, fuck the ump, fuck the ump. Easy on the
clutch Bill, you’ll fuck that engine again. (laughter) The other shit
one was, I don’t give a shit. Like it’s worth something, you know?
(laughter) I don't give a shit. Hey, well, I don’t take no shit, (laugh-
ter) you know what I mean? You know why I don’t take no shit?
(laughter) Cause I don't give a shit. (laughter) If I give a shit, I would
have to pack shit. (laughter) But I don’t pack no shit cause I don’t
give a shit. (laughter) You wouldn’t shit me, would you? (laughter)
That’s a joke when you’re a kid with a worm looking out the bird’s
ass. You wouldn't shit me, would you? (laughter) Its an eight-year-
old joke but a good one. (laughter) The additions to the list, I found
three more words that had to be put on the list of words you could
never say on television, and they were fart, turd, and twat, those
three. (laughter) Fart, we talked about, it’s harmless. It’s like tits, it’s
a cutie word, no problem. Turd, you can’t say but who wants to, you
know? (laughter) The subject never comes up on the panel so I'm
not worried about that one. Now the word twat is an interesting
word. Twat! Yeh, right in the twat. (laughter) Twat is an interesting
word because it’s the only one I know of, the only slang word apply-
ing to the, a part of the sexual anatomy that doesn’t have another
meaning to it. Like, ah, snatch, box, and pussy all have other mean-
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ings, man. Even in a Walt Disney movie, you can say, We're going
to snatch that pussy and put him in a box and bring him on the air-
plane. (murmur, laughter) Everybody loves it. The twat stands
alone, man, as it should. And two-way words. As, ass is okay pro-
viding you're riding into town on a religious feast day. (laughter)
You can’t say, up your ass. (laughter) You can say, stuff it! (murmur)
There are certain things you can say its weird but you can just come
so close. Before I cut, I, uh, want to, ah, thank you for listening to my
words, man, fellow, uh, space travelers. Thank you man for tonight,
and thank you also. (clapping, whistling)”

The sharply divided Supreme Court ruling was a reversal of what
the Court of Appeals had found. Key portions of the appellate case
are reproduced on the following pages:

Pacifica Foundation, Petitioner v. Federal
Communications Commission and United States of
America, Respondents

Pacifica Found. v. FCC No. 75-1391 United States
Court of Appeals for the District of Columbia Circuit

556 F.2d 9; 40 Rad. Reg. 2d (P & F) 99; 2 Media L. Rep. 1465
March 30, 1976, Argued

March 16, 1977, Decided

TAMM, Circuit Judge:

This appeal by Pacifica Foundation (Pacifica) challenges a Federal
Communications Commission (FCC or Commission) ruling which
purports to ban prospectively the broadcast, whenever children are
in the audience, of language which depicts sexual or excretory activ-
ities and organs, specifically seven patently offensive words.
Without deciding the perplexing question of whether the FCC,
because of the unique characteristics of radio and television, may
prohibit non-obscene speech or speech that would otherwise be con-
stitutionally protected, we find that the challenged ruling is over-
broad and carries the FCC beyond protection of the public interest
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into the forbidden realm of censorship. For the reasons which fol-
low, we reverse the Commission’s order.

I. Factual Background

On the afternoon of October 30, 1973, Station WBAI, New York,
New York (which is licensed to Pacifica), was conducting a general
discussion of contemporary society’s attitude toward language as
part of its regular programming.

On December 3, 1973, the Commission received a complaint from a
man in New York stating that, while driving in his car with his
young son, he had heard the WBAI broadcast of the Carlin mono-
logue. This was the only complaint lodged with either the FCC or
WBALI concerning the Carlin broadcast. The Commission deter-
mined that clarification of its definition of the term “indecent” was in
order. As a result, in Pacifica Foundation, 56 F.C.C.2d 94 (1975) (here-
inafter Order), the Commission defined as indecent, language that
describes, in terms patently offensive as measured by contemporary
community standards for the broadcast medium, sexual or excretory
activities and organs, at times of the day when there is a reasonable
risk that children may be in the audience. The Commission found
that the seven four-letter words contained in the Carlin monologue
depicted sexual or excretory organs and activities in a patently offen-
sive manner, judged by contemporary community standards for the
broadcast medium, and accordingly, were indecent.

In concurring statements, Commissioners Reid and Quello felt the
Order did not go far enough. Commissioner Reid believed indecent
language was inappropriate for broadcast at any time. Commissioner
Quello was in agreement, commenting that “garbage is garbage” and
it should all be prohibited from the airwaves. Id. at 102, 103.

Pacifica argues that the Carlin monologue is not obscene because it
does not appeal to any prurient interest and because it has literary
and political value. Therefore, Pacifica argues it is entitled to consti-
tutional protection in light of Miller. ...

One week prior to oral argument in this case the FCC released a
memorandum and order seeking to clarify its earlier Order. The
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order of clarification was in response to a petition filed by the Radio
Television News Directors Association. In the clarification order, the
Commission declared that it never intended to place an absolute
prohibition on the broadcast of indecent language but only sought
to channel it to times of the day when children would least likely be
exposed to it.

The clarifying order, in attempting to narrow the scope of the
original Order, ruled that indecent language could be broadcast in a
news or public affairs program or otherwise if it was aired at a time
when the number of children in the audience was reduced to a min-
imum, if sufficient warning were given to unconsenting adults, and
if the language in context had serious literary, artistic, political or
scientific value.

The Commission determined that it would be inequitable to
hold a licensee responsible for indecent language broadcast during
live coverage of a newsmaking event. The Commission thought it
better to trust the licensee to exercise judgment, responsibility and
sensitivity to the needs, interest, and tastes of the community.

II. Resolution
(this is the court’s language in resolving the legal issues in the case)

Despite the Commission’s professed intentions, the direct effect
of its Order is to inhibit the free and robust exchange of ideas on a
wide range of issues and subjects by means of radio and television
communications. In promulgating the Order the Commission has
ignored both the statute which forbids it to censor radio communi-
cations and its own previous decisions and orders which leave the
question of programming content to the discretion of the licensee.
The Commission claims that its Order does not censor indecent lan-
guage but rather channels it to certain times of the day. In fact the
Order is censorship, regardless of what the Commission chooses to
call it. The intent of the Commission is clear. It is to keep language
that describes sexual or excretory organs and activities from the air-
waves when there is a reasonable risk that children may be in the
audience. The Commission expressly states that this language has
“no place on radio” and that when children are in the audience a
claim that it has literary, artistic, political or scientific value will not
redeemit. ...

As the study cited by the amicus curiae . .. illustrates, large
numbers of children are in the broadcast audience until 1:30 A.M.
The number of children watching television does not fall below
one million until 1:00 A.M. As long as such large numbers of
children are in the audience the seven words noted in the Order
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may not be broadcast. Whether the broadcast containing such
words may have serious artistic, literary, political or scientific
value has no bearing on the prohibitive effect of the Order. The
Commission’s action proscribes the uncensored broadcast of many
of the great works of literature including Shakespearean plays and
contemporary plays which have won critical acclaim, the works of
renowned classical and contemporary poets and writers, and pas-
sages from the Bible.

The importance of independent judgment by local licensees has
been affirmed again and again by the FCC and the courts. Perhaps
the most important ruling for our purpose is the Commission’s clar-
ification memorandum regarding the original Order. There the
Commission recognized that in some cases, public events likely to
produce offensive speech are covered live, and there is no opportu-
nity for journalistic editing. Under these circumstances we believe
that it would be inequitable for us to hold a licensee responsible for
indecent language.

Unquestionably the Commission’s Order also raises First Amend-
ment considerations. The Commission recognized that Congress
had prohibited it from engaging in censorship or interfering “with
the right of free speech by means of radio communication.” In the
Order, the Commission contends that because of its unique quali-
ties the broadcast medium is not subject to the same constitutional
standards that may be applied to other less intrusive forms of
expression.

As defined by Congress, and refinad by the FCC and the courts,
public interest has always been understood to require licensees to
offer some balance in their program format. . . . Obviously balanced
programming requires more than just programs suitable for chil-
dren. Speech cannot be stifled by the government merely because it
would draw an adverse reaction from the majority of the people.

The Commission assumes that absent FCC action, filth will
flood the airwaves. Thus the Commission argues that the alternative
of turning the dial will not aid the sensitive person in his efforts to
avoid filthy language.

The Order provides no empirical data to substantiate this
assumption. Moreover, the assumption ignores the forces of eco-
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nomics and of ratings on the substance of programming. Licensees
are businesses and depend on advertising revenues for survival.
The corporate profit motive and the connection between advertising
revenue and audience size suggest that the dike will hold as long as
the community remains actually offended by what it sees or hears.
Commentators and commissioners alike have noted that broadcast
media require majorities, or at least sizable pluralities, to pay the
bills. If they are correct, and if the Commission truly seeks only to
enforce community standards, the market should limit the filth
accordingly.

Conclusion
(of this court)

As we find that the Commission’s Order is in violation of its
duty to avoid censorship of radio communications under 47 U.S.C.
@ 326 and that even assuming, arguendo, that the Commission
may regulate non-obscene speech, nevertheless its Order is over-
broad and vague, therefore we must reverse the Order. We should
continue to trust the licensee to exercise judgment, responsibility,
and sensitivity to the community’s needs, interests and tastes. To
whatever extent we err, or the Commission errs in balancing its
duties, it must be in favor of preserving the values of free expres-
sion and freedom from governmental interference in matters of
taste.

So ordered.

(Concurring opinion filed by Chief Judge Bazelon.)

Conclusion

The impact of television and radio has grown at an astonishing
rate, and broadcasting promises to become by far the most influen-
tial medium of communications in our society. As its power contin-
ues to grow, preservation of free speech will hinge largely on
zealously protecting broadcasting from censorship. As Chief
Justice Warren once observed, the impact of a particular medium
constitutes no basis for subjecting that medium to greater suppres-
sion: This is the traditional argument made in the censor’s behalf;
this is the argument advanced against newspapers at the time of
the invention of the printing press. The argument was ultimately
rejected in England, and has consistently been held to be contrary
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to our Constitution. No compelling reason has been predicated for
accepting the contention now.

(Dissenting opinion filed by Circuit Judge Leventhal.)

Applying these considerations to the language used in the
monologue broadcast by Pacifica’s station WBAI, in New York, the
Commission concludes that words such as “fuck,” “shit,” “piss,”
“motherfucker,” “cocksucker,” “cunt” and “tit” depict sexual and
excretory activities and organs in a manner patently offensive by
contemporary community standards for the broadcast medium and
are accordingly “indecent” when broadcast on radio or television.
These words were broadcast at a time when children were undoubt-
edly in the audience (i.e., in the early afternoon).

Moreover, the pre-recorded language with the words repeated
over and over was deliberately broadcast. We therefore hold that
the language as broadcast was indecent and prohibited by 18
U.S.C. 1464. Accordingly, the licensee of WBAI-FM could have
been the subject of administrative sanctions pursuant to the
Communications Act of 1934, as amended. No sanctions will be
imposed in connection with this controversy, which has been uti-
lized to clarify the applicable standards. However, this order will
be associated with the station’s license file, and in the event that
subsequent complaints are received, the Commission will then
decide whether it should utilize any of the available sanctions it
has been granted by Congress. . . . There are several reasons why
we are issuing a declaratory order instead of a notice of apparent
liability as we did in WUHY-FM and Sonderling. A declaratory
order is a flexible procedural device admirably suited to terminate
the present controversy between a listener and the station, and to
clarify the standards which the Commission utilizes to judge
“indecent language.”

Commissioners Reid and Quello stated that in their view the
declaratory order should have gone further and prohibited such
language at any time of the day or night. That was a minority
expression. Chairman Wiley concurred only in the result. Com-
missioner Robinson, joined by Commissioner Hooks, concurred on
the ground of time limitation, as a reasonable measure “to insist that
programming of a kind whose broadcast to children would be
thought inappropriate be confined to hours of the evening in which
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children would not ordinarily be exposed to the material—or at
least not without the supervision of a parent.”

IV. Conclusion (of this opinion)

On the premise advanced by Justice Holmes that “all rights tend to
declare themselves absolute to their logical extreme,” Hudson Water
Co. v. McCarter . .. (1908), there is no logical ground for compromise
between the right of free speech and the right to have public utter-
ance limited to some outside boundary of decorum. But while the
conflicting claims of liberty and propriety cannot be reconciled, they
can be made to coexist by tour de force. This agency, in my view, has
the power to compel that co-existence in the limited scale we under-
take today. I assent to it because I recognize that the only possible
way to take a mediate position on issues like obscenity or indecency
is to avoid dogmatism and its meretricious handmaiden, the Ringing
Phrase, and to split the difference, as sensibly as can be, between the
contending ideas.

The majority opinions seem to consider “indecent” as a novel con-
cept in the law, which should in their view not be extended beyond
control of the “obscene.” They wholly fail to take account of one
aspect of Miller, which has not been much analyzed but which
seems to me to have been deliberate and significant. The pre-Miller
rulings had always defined “obscene” in terms of what appeals to
the lewd and prurient interest, see e.g. Roth v. United States . . ., the
concept that had previously been defined. But Miller expanded on
this—to include “patently offensive representations or descriptions
of . . . excretory functions.”

A concept like “indecent” is not verifiable as a concept of hard sci-
ence. Its acceptance by and application by the FCC does not neces-
sarily reflect, or depend upon, a determination by the FCC that this
material would be dangerous to the children. What it reflects is a
determination concerning a broad consensus of society, the view
that the great bulk of families would consider it potentially danger-
ous to their children, and the further view that in our society, with
the family as its base block, it is the family that should have the
means to make that choice. With the pervasiveness of TV-radio and
its reach into the home the choice made by broadcasters precludes
an effective choice by the family.
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Because of the unique interest in home life, especially strong in
homes where children are being raised, it is bootless to quote from
cases that reflect a more permissive attitude to speech in public
streets and places, without attention to the difference.

A crucial reality, dominating the case at hand, is the widespread
access of radio to children. Radio is relatively inexpensive in initial
capital cost, and virtually a free good in terms of operating expense.
Widespread freedom of selection of programs by children is not
only a condition, it is often a necessity. Today, a majority of families
with school-age children have working mothers, and one out of five
children in the United States live with only one parent, so that many
children are at home unsupervised during the day. In this totality of
conditions, one cannot wave away the radio-TV problem on the
ground that the (mature) person can readily switch the channel.

The abhorrence of Censorship is a vital part of our society. But there
is a distinction between the all-out prohibition of a censor, and reg-
ulation of time and place of speaking out, which still leaves access to
a substantial part of the mature audience. What is entitled to First
Amendment protection is not necessarily entitled to First Amend-
ment protection in all places.

Smut may drive itself from the market, and confound Gresham, so
Judge Tamm suggests. Judges cannot, however, premise that there
is not really a market that will endure. In any event, there is a prob-
lem of the transition period. Even the most earnest advocates of
freedom accept the role of government in protecting those who lack
capacity.

What we have before us is the Federal Communications Commission
order declaring the invalidity of particular language “as broadcast.”
That carries with it the limitations of time and deliberate repetition
identified by the FCC.

The limitation of time is the afternoon. I am aware that the
FCC’s only indication of acceptability for the broadcast referred to
the late hours of the evening. But the issue of what might be broad-
castable in the early evening is not before us, and raises different
considerations. That would be a time when there were large num-
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bers of children in home audiences generally, but the issue could be
raised that for homes where parents really care about such matters
there would be at least one parent in a position to monitor the mate-
rial heard and seen. A ruling expanding the zone of the broad-
castable to adult levels might apply when the time of broadcast is
such that the great preponderance of children are subject to parental
control.

The Pacifica Ruling

The majority on the Supreme Court supported the FCC position
that the agency had a legal right to control indecent speech on the
public airwaves. It had been previously held in the landmark
National Broadcasting Co. v. United States case that the licensing sys-
tem of the Communications Act of 1934 was legal because of
“scarcity”—the idea that not everybody who wanted a broadcast
license could have one.”! The congressional language of the act had
created a vague standard (“public interest, convenience, or neces-
sity”)—one borrowed from earlier railroad regulation.

The Act itself establishes that the FCC’s powers are not limited
to the engineering and technical aspects of regulation of radio com-
munication. Yet we are asked to regard the FCC as a kind of traffic
officer, policing the wavelengths to prevent stations from interfer-
ing with each other. But the Act does not restrict the FCC merely to
the supervision of the traffic. (The NBC case upheld the FCC’s right
to limit network “chain broadcasting” in a 1940s ruling that
granted expansive FCC powers). It puts upon the FCC the burden
of determining the composition of that traffic.>?

Our historical understanding of the “broad” powers of the FCC
was further elaborated (as “expansive”) by the Supreme Court in
the Red Lion Broadcasting Co. v. FCC (an opinion that upheld the
Fairness Doctrine in the 1960s) case: “[T]he people as a whole retain
their interest in free speech by radio and their collective right to
have the medium function consistently with the ends and purposes
of the First Amendment. It is the right of the viewers and listeners, not
the right of broadcasters, which is paramount. . . "> (emphasis added)

In this context, the majority position was delivered to broad-
casters in an opinion written by Justice Stevens:
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The Commission characterized the language used in the Carlin
monologue as “patently offensive,” though not necessarily obscene,
and expressed the opinion that it should be regulated by principles
analogous to those found in the law of nuisance where the “law gen-
erally speaks to channeling behavior more than actually prohibiting
it. ... [The] concept of ‘indecent’ is intimately connected with the
exposure of children to language that describes, in terms patently
offensive as measured by contemporary community standards for
the broadcast medium, sexual or excretory activities and organs, at
times of the day when there is a reasonable risk that children may be
in the audience.”*

The Court noted that the FCC, in a follow-up, clarifying opinion
said it “never intended to place an absolute prohibition on the
broadcast of this type of language, but rather sought to channel it to
times of day when children most likely would not be exposed to
it.”® At issue, in part, was the question of what to do about news
and other live event coverage where profanity might leak on to the
public airwaves.

The FCC had said: “ ’[In] some cases, public events likely to
produce offensive speech are covered live, and there is no opportu-
nity for journalistic editing.” Under these circumstances we believe
that it would be inequitable for us to hold a licensee responsible for
indecent language. . .. We trust that under such circumstances a
licensee will exercise judgment, responsibility, and sensitivity to
the community’s needs, interests, and tastes.”* (59 F.C.C. 2d, at 893
n.l.)

The majority took note of the dissent in the opinion by the
Court of Appeals: Judge Leventhal, in dissent, stated that the only
issue was whether the FCC could regulate the language “as broad-
cast.”. . . Emphasizing the interest in protecting children, not only
from exposure to indecent language, but also from exposure to the
idea that such language has official approval, . .. he concluded
that the FCC had correctly condemned the daytime broadcast as
indecent.>”

The Court took the view that Section 1464 could be squared
with the anticensorship language in Section 326 because the FCC’s
post-broaccast review of programming was not a prior restraint
under the First Amendment:

The prohibition against censorship unequivocally denies the
Commission any power to edit proposed broadcasts in advance and
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to excise material considered inappropriate for the airwaves. The pro-
hibition, however, has never been construed to deny the Commission
the power to review the content of completed broadcasts in the per-
formance of its regulatory duties.®

The legislative history of the Communications Act and later revi-
sions suggested to the Court that Congress had intended that anti-
censorship rules and anti-indecency rules could coexist.

Relying upon a dictionary definition (Webster defines the term
indecent as "a: altogether unbecoming: contrary to what the nature
of things or what circumstances would dictate as right or expected
or appropriate: hardly suitable: UNSEEMLY . . . b: not conforming
to generally accepted standards of morality . . .) the Supreme Court
held that the FCC could apply the language in Section 1464:

The words “obscene, indecent, or profane” are written in the dis-
junctive, implying that each has a separate meaning. Prurient
appeal is an element of the obscene, but the normal definition of
“indecent” merely refers to nonconformance with accepted stan-
dards of morality.”

Would such regulation have a “chilling effect” on broadcasters?
The Supreme Court said yes, but argued that the effect on form
could be separated from the effect on content:

It is true that the Commission’s order may lead some broadcasters to
censor themselves. At most, however, the Commission’s definition
of indecency will deter only the broadcasting of patently offensive
references to excretory and sexual organs and activities. While some
of these references may be protected, they surely lie at the periphery
of First Amendment concern.%

In a footnote of the opinion, the Supreme Court elaborated: “A
requirement that indecent language be avoided will have its pri-
mary effect on the form, rather than the content, of serious commu-
nication. There are few, if any, thoughts that cannot be expressed
by the use of less offensive language.”®' The Supreme Court had
refused to accept an absolute First Amendment protection for
speech—one that relied solely upon the marketplace. In the words
of the Court: The words of the Carlin monologue are unquestion-
ably “speech” within the meaning of the First Amendment. It is
equally clear that the Commission’s objections to the broadcast
were based in part on its content. The order must therefore fall if, as
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Pacifica argues, the First Amendment prohibits all governmental
regulation that depends on the content of speech. Our past cases
demonstrate, however, that no such absolute rule is mandated by
the Constitution.®

The words were offensive, the Court held, in the same way that
obscenity offends; to quote Justice Murphy in Chaplinsky v. New
Hampshire: ”[Such] utterances are no essential part of any exposi-
tion of ideas, and are of such slight social value as a step to truth
that any benefit that may be derived from them is clearly out-
weighed by the social interest in order and morality.”%

Likewise, the FCC had reasoned: “Obnoxious, gutter language
describing these matters has the effect of debasing and brutalizing
human beings by reducing them to their mere bodily func-
tions. . . .”% The Supreme Court’s Pacifica majority added: “Our so-
ciety has a tradition of performing certain bodily functions in
private, and of severely limiting the public exposure or discussion
of such matters. Verbal or physical acts exposing those intimacies
are offensive irrespective of any message that may accompany the
exposure.”

Still, even the Carlin words might be seen in context of “social
value.” In Cohen v. California, for example, “Paul Cohen entered a
Los Angeles courthouse wearing a jacket emblazoned with the
words “Fuck the Draft.” After entering the courtroom, he took the
jacket off and folded it; . .. evidence showed, no one in the court-
house was offended by his jacket. Nonetheless, when he left the
courtroom, Cohen was arrested, convicted of disturbing the peace,
and sentenced to 30 days in prison.”%

In holding that criminal sanctions could not be imposed on Cohen for
his political statement in a public place, the Court rejected the argu-
ment that his speech would offend unwilling viewers; it noted that
"“there was no evidence that persons powerless to avoid [his] conduct
did in fact object to it.” In contrast, in this case the Commission was
responding to a listener’s strenuous complaint, and Pacifica does not
question its determination that this afternoon broadcast was likely to
offend listeners. It should be noted that the Commission imposed a
far more moderate penalty on Pacifica than the state court imposed
on Coher. Even the strongest civil penalty at the Commission’s com-
mand does not include criminal prosecution.%

In Pacifica, the Supreme Court recognized that broadcasting is a
unique medium in terms of access afforded children, and in terms
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of their ability to use electronic media: “Although Cohen'’s written
message might have been incomprehensible to a first grader,
Pacifica’s broadcast could have enlarged a child’s vocabulary in an
instant.”®” And even these restrictions, the Court held, could be
seen as appropriate in light of the restrictions we place on access to
other forms of media. The Supreme Court noted:

The Commission’s action does not by any means reduce adults to
hearing only what is fit for children. ... Adults who feel the need
may purchase tapes and records or go to theaters and nightclubs to
hear these words. In fact, the Commission has not unequivocally
closed even broadcasting to speech of this sort; whether broadcast
audiences in the late evening contain so few children that playing
this monologue would be permissible is an issue neither the
Commission nor this Court has decided.®®

It is important to note that the Court, in emphasizing “the narrow-
ness of our holding,” appeared to conclude that the regulation of
indecent speech over the public airwaves would not do damage to
serious First Amendment concerns:

The concept requires consideration of a host of variables. The time
of day was emphasized by the Commission. The content of the
program in which the language is used will also affect the compo-
sition of the audience,** and differences between radio, television,
and perhaps closed-circuit transmissions, may also be relevant. As
Mr. Justice Sutherland wrote, a “nuisance may be merely a right
thing in the wrong place—like a pig in the parlor instead of the
barnyard.” ... We simply hold that when the Commission finds
that a pig has entered the parlor, the exercise of its regulatory
power does not depend on proof that the pig is obscene.®** Even
a prime-time recitation of Geoffrey Chaucer’s Miller’s Tale would
not be likely to command the attention of many children who are
both old enough to understand and young enough to be adversely
affected by passages such as: “And prively he caughte hire by the
queynte.””0

The three-member majority opinion was joined in a concurrence by
Justice Powell, joined by Justice Blackmun to form the 5-4 decision
of the Court.

We now turn to the eloquent dissent of Justice Brennan that was
joined by Justice Marshall, who wrote: “The language involved in
this case is as potentially degrading and harmful to children as rep-
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resentations of many erotic acts.”! The opinion is reproduced, in
part, below:

Federal Communications
Commission v. Pacifica Foundation

438 U.S. 726 (1978)
Dissent by Justice Brennan,

[Tlhe word “indecent” ... must be construed to prohibit only
obscene speech. I would, therefore, normally refrain from express-
ing my views on any constitutional issues implicated in this case.
However, I find the Court’s misapplication of fundamental First
Amendment principles so patent, and its attempt to impose its
notions of propriety on the whole of the American people so mis-
guided, that I am unable to remain silent.

[A]ll Members of the Court agree that the Carlin monologue
aired by Station WBAI does not fall within one of the categories
of speech, such as “fighting words,” . . . or obscenity, . . . that is
totally without First Amendment protection. This conclusion, of
course, is compelled by our cases expressly holding that com-
munications containing some of the words found condemnable
here are fully protected by the First Amendment in other con-
texts. . ..

This majority apparently believes that the FCC’s disapproval of
Pacifica’s afternoon broadcast of Carlin’s “Dirty Words” recording
is a permissible time, place, and manner regulation. . .. Both the
opinion of my Brother STEVENS and the opinion of my Brother
POWELL rely principally on two factors in reaching this conclu-
sion: (1) the capacity of a radio broadcast to intrude into the unwill-
ing listener’s home, and (2) the presence of children in the listening
audience. Dispassionate analysis, removed from individual notions
as to what is proper and what is not, starkly reveals that these jus-
tifications, whether individually or together, simply do not support
even the professedly moderate degree of governmental homoge-
nization of radio communications—if, indeed, such homogeniza-
tion can ever be moderate given the pre-eminent status of the right
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of free speech in our constitutional scheme—that the Court today
permits.

Rejecting an argument that privacy rights justify banning inde-
cency, Justice Brennan said the Court misunderstood the valued
right of privacy.

To reach a contrary balance, as does the Court, is clearly to fol-
low MR. JUSTICE STEVENS’ reliance on animal metaphors, ... “to
burn the house to roast the pig.” The Court’s balance, of necessity,
fails to accord proper weight to the interests of listeners who wish to
hear broadcasts the FCC deems offensive. It permits majoritarian
tastes completely to preclude a protected message from entering the
homes of a receptive, unoffended minority. No decision of this Court
supports such a result. Where the individuals constituting the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>