]roadcas ing

& Government

Responszbllztzes and "Regulations



T g

——
-5

N SRS




TELEVISION'S IMPACT ON. AMLR[CA\{ CULTURE

EDITED AND INg IROI)U(,ED BY WILLIAM Y ELLIOTT

A distinguished group of collabomtar% makes the first broad-seale
attack on what television is doing to American life and what are 1ts
potentialities, particularly for education.

The contributors, who have written with varied baekgrounds but
with proved authority on the topics discussed in this book, have had
among them a broad and deep experience both of education and of
the use of television in education, as well as its programming aspects
and its impact on American politics and character. They include the
former Under Secretary for Health, Education and Welfare, Mr,
Herold Hunt; former Governor Robert Bradford of Massachusetts,
with an authoritative article on -the political importance of television;
a recent graduate of the Harvard Law School, who has made espe-
cially therough stidies of public policy and television, Mr. Robert
Glynn; and his brother, an eminent psychiatrist, who has looked at
the impact -of television on American character. On the aspects of
television that deal particularly with education through the special
stations which-afe devoted to this purpose under the reservations of
the Federal Comununications Commission, there is an authoritative
contribution by Professor Leo Martin, Head of the Radio and Tele-
wision Section of the College of Communication Arts at Michigan
State University as well as’a study of the Educational Radio and
Television Center at Ann Arbor by Dr.. I. Keith Tyler, Director of
Radio-Television Education at Ohio State University. These have
been supplemented on the formal educational uses of television by
the first comprehensive treatment of TV and formal education in the
article written jointly by former Under Secretary Hunt and David
Stewart. The latter served as Chairman of the 1955 Washington

National Television Conference on the,Uses ‘of Television in Educa- .

tion.

Mt. Lawrence Laurent has_ covered the programming of commer-
cial television as well as the part that the networks play in the opera-
tion of television for those uses served by commercial channels. The
whole book fills a unique need for assessment of the art and the
industry’s impact on the United States.
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Communications have come a long way since
Marconi thrilled the world more than a half
century ago by sending radio signals across the
Atlantic. Without the far-lung telegraph, tele-
phone and broadcasting facilities of today, the
intricate pattern of modern civilization would
be impossible.

A glimpse at the current dimensions of these
media indicates the indispensable part they
have come to play in American life. Western
Union operates more than four million miles
of telegraph circuits. The Bell system has more
than 70 million telephones. It is estimated that
Americans used the telephone more than one
hundred billion times last year.

There are almost 5,000 radio and television
stations in this country broadcasting programs
to the general public. We have more than 200
million receivers, almost two-thirds of the
world’s total.

As important as public broadcasting has
come to be, quantitatively, it is only a small
part of the total radio picture. For every station
transmitting programs to the general public,
there are more than seventy-five others being
used for a wide variety of other purposes—to
facilitate transportation, to aid scientific re-
search in many areas, to serve public functions
of many kinds such as police and fire protec-
tion, to mention only a few. In fact, there are
more than two million radio stations of various
types authorized to operate in this country.

These various radio and television facilities,
as well as the huge telegraph and telephone
industries, are so vital to the security and well-
being of our people, it is unthinkable that they
could be carried on effectively without some
governmental regulation. The FCC is charged
with the responsibility of providing this regula-
tion and has established a multiplicity of poli-
cies and rules governing these communication
media. The President, Congress, the Federal
Trade Commission and other federal agencies,
as well as some authorities at state and local
levels, also exercise functions which influence
their operations.

This book, as no other has attempted, explains
the role of these agencies in the control of wire
and radio communication, particularly broad-
casting, and presents in an orderly and intel-
ligible fashion the important policies and regu-
lations that govern these media.

The work is divided into six major parts.
Part I discusses the primary technological, eco-
nomic and social factors which led to the crea-
tion of the FCC and the American system of
broadcasting, combining private enterprise and
limited governmental controls. Part II defines
the statutory powers and functions of the FCC
and describes its organization and administra-
tive machinery. A look is also taken at other
agencies of government at federal, state and
local levels which exercise regulatory functions
that impinge on broadcasting.

Part 111 is concerned with the broadcast spec-
trum, its character and utility for communica-
tion, and the technical rules which govern the
allocation of radio frequencies and their uses
by the various classes of stations as prescribed

(Continued on back flap)

(Continued from front flap)

by the FCC—Standard (AM), Frequency Mod-
ulation (FM), Television, International, Aux-
iliary, Experimental, and others.

Parts IV and V deal with the hard facts of
regulation—governmental requirements which
must be met to get a license, responsibilities
which must be assumed and conduct which
must be avoided if one is to keep a license.

Part VI analyzes some of the current prob-
lems of broadcast regulation and suggests clari-
fying legislation and other remedial measures
to make it more effective.

The book is an outgrowth of the author’s
experience and research over a period of twenty-
five years. It not only presents and analyzes
governmental policies and regulations, but pro-
vides a great amount of documented history
explaining how the more important ones de-
veloped, both from the legislative and admin-
istrative points of view.

The reader will find the Appendices espe-
cially informative. The Communications Act of
1934, including the 1960 amendments, a de-
tailed and documented chronology of the FCC
plus biographical data and character studies of
present commissioners and all former chairmen,
CONELRAD regulations, Federal Trade Com-
mission guides for advertising, recent policy
statements of the FCC with respect to program-
ming, the recently revised radio and TV codes
of the National Association of Broadcasters—
this and other material is reproduced for easy
reference.

Walter B. Emery is a professor in the Tele-
vision and Radio Department of Michigan State
University. He has been a student of broadcast-
ing and government for more than twenty-five
years. He was the manager of an educational
station and a program producer on commercial
stations during the early days of radio—a pe-
riod about which he writes in the first part of
his book.

After completing a law degree at the Univer-
sity of Oklahoma in 1934, he went to Washing-
ton during the first Roosevelt administration
and worked for a time on the legal staff of the
then newly created FCC. This was followed by
four years of teaching at the University of
Wisconsin.

After holding professorships at the Univer-
sity of Oklahoma and Ohio State University,
he returned to the FCC in 1943, where he
served successively as attorney, examiner, Chief
of the Renewals and Revocation Section, and
Legal Assistant to former Chairman Paul A.
Walker. In 1952, he left the government and
for five years was employed as a general con-
sultant by the Joint Council on Educational
Television, after which he went to his present
position in Michigan State University in 1957.

The author is a member of the Oklahoma
Bar, and is licensed to practice before the FCC,
the United States District Court, the U. S.
Court of Appeals for the district, and the U. S.
Supreme Court. He has been a frequent con-
tributor over the past fifteen years to educa-
tional journals, writing on subjects mainly con-
cerned with the broadcast media.
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Foreword

What has been and what should be the function of government in the
regulation of broadcasting?

These are the questions which this book attempts to answer. And they
are important and difficult questions the answers to which will determine
the course of radio and television broadcasting for the next generation.

Most of the legal questions relating to both radio and television broad-
casting are relatively new. Very little precedent exists either from the point
of view of the regulatory agencies or from that of the broadcasting media,
and although some of the problems have been explored, no final answers
have been given to some of the most important areas of controversy.

On the one hand, broadcasting is one of the media of mass communica-
tion and it is at least in part the inheritor of a long tradition in which the
problems of the regulation of the printed media were worked out. For three
centuries, the press fought to establish itself as an important element in the
political and social structure, and this importance has been recognized by
the inclusion of the guaranties of press freedom in the federal and state
constitutions. Our society has accepted the principle that although the
press may not be completely free of all governmental regulation, it should
not be subject to any governmental regulation which impinges on the right
of the publisher to express his sentiments, no matter how objectionable, on
political and social issues.

To what extent is broadcasting the inheritor of this tradition? Theoreti-
cally and practically, broadcasting can perform many of the same essential
functions as the press. In practice it has made great strides in this direction.
On the other hand, radio and television broadcasting by the nature of their
means of transmission must, as compared with the printed media, subject
themselves to some degree of government regulation. To what degree has
been a question for discussion and some action since the advent of radio,
but many of the basic problems have not yet been solved. Because these
questions are important, because they have not yet been completely solved,
and because their solution is significant for our society, this is an important
book.

The author, Walter Emery, is well qualified to discuss the problems of the
relation of government to broadcasting. He has been director of a broad-
casting station, teacher of broadcasting, attorney and examiner for the
Federal Communications Commission, and student of legal and regulatory
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problems of broadcasting. In addition, he has been consultant to the Joint
Council on Educational Television.

The history of the attempts to reconcile the historical tradition of freedom
of expression as applied to broadcasting and the practical necessity for gov-
ernmental regulation over the use of the air waves is a fascinating study
which the author has presented in a concise and readable form. Part VI,
A Look to the Future, brings together for the first time various proposals
which have been made for changes in the content as well as the structure
of governmental regulation of broadcasting.

Fred S. Sjebert
Michigan State University
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Introduction

It has been a little over a hundred years since Samuel Morse transmitted
over a wire from Washington to Baltimore his historic message, “What
hath God wrought?” More than eighty years have passed since Bell and
Watson, in a little garret on Court Street in Boston, made the discovery
that electricity could be made to transmit human speech. More than a half
century ago Marconi thrilled the world by sending radio signals across the
Atlantic Ocean.

Much of human progress in the past century may be attributed to the
discoveries of these men and the tremendous developments in long distance
communication which have followed their discoveries. Without the far-flung
telegraph, telephone and broadcasting facilities of today, the intricate pat-
tern of modern civilization and world community would be impossible.

A glimpse at the current dimensions of these communications media
indicates the vital and indispensable part they have come to play in Amer-
ican life. For the calendar year 1958, Western Union operated more than
four million miles of telegraph circuits, 21,200 telegraph offices and agen-
cies, and some 56,000 direct teleprinter and “deskfax” connections to
customers.! It has been estimated that the American people send more than
150 million telegrams each year.?

The telephone industry, comprising the Bell System and about 4,000
independent companies, operate nearly 70 million telephones, representing
an industry investment of more than $24 billion, with annual gross revenues
approaching $8 billion.? It has been reported that we Americans use the
telephone more than one hundred billion times a year.*

In the international field, four cable and six radio companies furnish
telegraph and telephone service between the United States and every im-
portant point on the globe. In 1958, the revenues of these carriers exceeded
$100 million,® and during 1957, these companies transmitted more than
600 million words by telegraph and handled over a million and a half
telephone calls.®

As of July 1, 1960, there were 3,483 standard broadcast stations (AM)
on the air and an additional 98 under construction.” At the same time,
there were 741 FM stations in operation and another 171 being built.? The
box score for TV was 79 stations on the air and 74 more soon to be on
the air.®

These figures impressively indicate that the communications industries
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have become big business in America. The broadcasting industry alone in
1958 reported revenues in excess of $1,553 million dollars.*®

Educational broadcasting has now reached large dimensions. More than
160 noncommercial AM and FM stations are being operated by educational
institutions.’* About 50 educational TV stations are on the air, distributed
among more than 25 states and serving areas with a total population of
more than 45 million people.!? According to the Joint Council on Educa-
tional Television, during the period from 1952 to 1958, considerably more
than $50 million were spent by public and private interests to finance re-
search in the educational uses of TV, to help build educational stations,
and in other ways to promote educational telecasting.!3

There are more than 200 million radio and television receivers in this
country, almost two-thirds of the world’s total supply. In fact, it is reported
that we have far more receiving sets in the United States than bath tubs and
running water. Four out of every five city homes and half the farm homes
now have them. This far surpasses the number of homes with vacuum
cleaners. Over ninety per cent of our people are within range of at least
one TV station.1*

As important and alluring as public broadcasting has come to be, quan-
titatively it is only a small part of the total picture. It is not generally
realized, that for every station which transmits programs to the general
public there are about eighty-five more stations providing other useful serv-
ices. For example, there were, in 1959, more than 200,000 licensed stations
contributing to the efficiency and safety of travel on land, water and in
the air.!®

Added to these are about 30,000 that serve public functions such as
police and fire protection.’® About 50,000 more are used by a wide variety
of business and industrial enterprises.'” There are numerous other services
such as the Disaster Communications Service, Citizens Radio, Amateur
Broadcasting with thousands of transmitters authorized by the FCC. In
fact, at the close of the fiscal year 1960, the FCC had nearly 2.8 million
broadcast authorizations on its books.!8

These vast radio and broadcasting operations as well as the huge tele-
graph and telephone industries are so vital to the security and well-being
of our people, it is unthinkable that they could be carried on effectively
without some governmental regulation. Some have advocated in the past
that management should be free to operate these facilities without public
regulation. Few persons today, however, seriously entertain such a notion.
If for no other reason, in the field of broadcasting the problem of technical
interference accentuated by a crowded radio spectrum would be so great
that such a system of unrestrained operation would not be feasible.

While there is common agreement that governmental control is neces-
sary, there are honest and intelligent differences of opinion as to how much
we should have. On the one extreme, there are some who believe in com-
plete government ownership. In fact, many countries have this system, and
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private operation as we have it in America is the exception rather than the
rule. On the other hand, there are those who urge that regulation should
be limited to mere technical matters and that other restraints on free enter-
prise should be avoided.

There are varying shades of opinion between these two extremes. Speak-
ing with respect to radio, a former chairman of the Federal Communica-
tions Commission stated that he believed in “having as few controls of radio
as possible” and that government should exert a “minimum of interference
with the lives and fortunes of its citizens.”!?

Speaking along the same line but expressing another shade of opinion,:
one of his predecessors at the FCC stated that what we need is “diversified
and balanced control” and to achieve this balance “we must have effective
government regulation.”2?

Whatever the individual differences of opinion may be, under the law,
we are committed in this country to the basic principle that these com-
munication mechanisms are “clothed with the public interest,” and that the
people through their government have a right to set the general standards
for their operation, and that qualified persons may have the privilege of
operating them providing they offer a worthwhile service.

The Federal Communications Commission has the statutory responsi-
bility of regulating the many broadcasting stations which operate in this
country as well as all telegraph and telephone facilities which provide inter-
state and foreign service. Other agencies of government including Congress,
the White House, and Federal Trade Commission exercise functions which
affect these operations.

The activities of these agencies and the multiplicity of policies and regu-
lations which they have established and administer not only concern the
enormous communication industries but they vitally affect the lives of all
citizens. There is a real need, therefore, for an up-to-date book which
covers the principal functions of these agencies and sets forth briefly the
basic policies and rules which govern these industries and the services they
provide the American people. This volume attempts to meet this need.

It cannot of course be a substitute for the Federal Register and reference
services such as Radio Regulation by Pike and Fischer which report regu-
larly the complete text of governmental orders, statements of policy and
regulations. Nor can it take the place of expert legal and engineering coun-
sel so often needed by the broadcaster and communications carrier to assure
full and effective compliance with all governmental requirements. In fact,
it is hoped that one of the purposes the book may achieve is to point up
the necessity of expert counsel for those engaged in such a complex field
of operation.

Avoiding the minutiae of regulation, its design is to bring together in
one handy volume basic information essential to an understanding of how
our unique regulatory system developed and how it operates and generally
what qualification tests and rules of conduct must be complied with by those
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entrusted with the privilege of operating these communication media.

This book is mainly concerned with the FCC and its control of broad-
casting. To understand fully, however, the factors that brought the FCC
into being, some knowledge of the early developments of the telegraph and
telephone industries is essential. Hence the chapter, “A Talking World,”
in Part I is included.

Since the FCC has the responsibility of regulating all telegraph and
telephone service of an interstate and foreign character, what it does or
does not do in these fields may be related to or may influence its actions
with respect to broadcasting. It is appropriate, therefore, that some reference
be made to its functions in these fields.

The work is divided into six major divisions. Part I discusses the primary
technological, economic and social factors which led to the creation of the
American system of broadcasting, combining private enterprise and limited
governmental regulation. In addition to the developments in wire and wire-
less communication (including the fierce struggle for survival between the
telegraph and telephone industries), there is a review of the mushroom
growth of radio broadcasting following the First World War. Included in
this review are some of the early microphone celebrities and types of
programming which emerged, and the problems which plagued the young
industry—technical interference and “chaos in the ether”, wave piracy,
hucksterism, censorship and monopoly—and the resulting public concern
which precipitated legislative action and the establishment of the Federal
Radio Commission in 1927 and its successor, the FCC, in 1934,

Part II defines the statutory powers and functions of the FCC and de-
scribes its organization and administrative machinery. Included is a discus-
sion of conflicting points of view as to the extent of its powers and a
historical review of legislative and administrative actions which have led to
its present organizational structure and pattern of operation. There is a
special chapter on the Federal Trade Commission and its controls over
broadcast advertising. A glimpse is also taken at other agencies of govern-
ment—Federal, state and local——which have influence or exercise controls
over special areas and phases of broadcasting.

Part III is concerned with the broadcasting spectrum and the rules gov-
erning frequency allocation for the various classes of radio and television
services—Standard Broadcast (AM), Frequency Modulation (FM), Tele-
vision, International Broadcasting, and Auxiliary and Experimental Radio.
Problems of classification, utilization and conservation of radio frequencies,
with which the FCC is currently faced, are also discussed.

Parts IV and V deal with the hard facts of regulation—governmental
requirements which must be met to get a license, responsibilities which
must be assumed and conduct which must be avoided if one is to keep a
license. As an outgrowth of the recent Guiz scandals and payola practices,
Congress, in 1960, enacted legislation imposing new restraints and re-
sponsibilities on radio and TV stations. All these, as well as other important
license requirements, are fully covered.
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Part VI analyzes some of the current problems of regulation and suggests
clarifying legislation and other remedial measures, which, the author be-
lieves, would make regulation more effective.

Finally, it is believed that the reader will find the Appendix to be most
useful. It contains those parts of the Communications Act, as amended
which are related to broadcasting; a detailed and documented chronology
of the FCC and its leadership from 1934 to 1960; recent FCC policy state-
ments on program responsibilities of radio and television stations and the
complete radio and television codes (as recently revised) of the National
Association of Broadcasters; and FTC guides for broadcast advertisers plus
other useful information.

In the preparation of this work, a high premium has been placed upon
completeness and accuracy of documentation. Where Commission cases are
referred to, citations in both the FCC Reports and Pike and Fischer’s
Radio Regulation (RR) are given if the publications were available at the
times the cases were decided. The FCC suspended publication of its annual
reports of decisions from 1950 to 1957 and Pike and Fischer did not begin
their publication until 1945.

Where references are made to the Federal Register (Fed. Reg.), the
Pike and Fischer citations are also given, if the matter referred to did not
occur prior to 1945. Where specific FCC rules and regulations are recited,
their section numbers are given and their locations in Pike and Fischer are
also indicated. The complete text of cited regulations may also be found
under the appropriate section numbers in Title 47, Telecommunications,
Code of Federal Regulations (CFR).

Footnotes appear at the end of each chapter. Many of them contain not
only the citations of documentary sources but clarifying, explanatory and
supplementary materials that may be of interest and use to the reader.
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PART 1
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CHAPTER 1

A Talking World

Do you not know that all the world is all now one single whispering
gallery?—WooDROW WILSON

The vastness and efficiency of modern communication media contrast
sharply with the limited and crude facilities in use during the early period
of our nation’s history. There were no telephones, no radios, and no ocean
cables. There was some tinkering with telegraphy but its utility for com-
munication had not yet been demonstrated. The postal service had been es-
tablished, but stage coach travel was slow and it took days and days to get
a message across the oceans, and communications to and from foreign
countries required weeks and even months to reach their destinations.

The semaphore system had come into use and its enthusiasts envisioned
its development on a nation-wide basis. Consideration was given to a plan
by which intelligence could be relayed visually from city to city, using
signalling stations placed a few miles apart.! But this system had obvious
limitations. It could not be used at night or during cloudy weather. Con-
sidering its limited utility, it would be expensive to establish and maintain.

The pressing need for improved methods of communication in a rapidly
expanding nation stimulated experimental studies. As €arly as 1837, Sam-
uel Morse and Alfred Vail had demonstrated that intelligence could be
transmitted over wires and recorded by means of electromagnetism.? The
equipment which they first used had little to suggest the efficiency of mod-
ern telegraphic apparatus. After some improvements, however, Morse
pleaded with Congress for an appropriation to build an experimental line
between Washington and Baltimore. He aroused interest, but some Con-
gressmen were skeptical. He was called a “crank” and ridiculed for vision-
ary ideas. Some Congressmen thought it would be questionable politics to
approve a subsidy to carry on a project which they associated with “mes-
merism” and “animal magnetism.”?

Despite the mockery, Morse was able to muster enough votes to get an
appropriation. On March 3, 1843, Congress passed a bill giving him
$30,000 to construct his telegraph line.* A year later the line was com-
pleted, and on May 24, 1844 it was forrrTaIly opened with special cere-
monies in the old Supreme Court room in the Capitol. Congressional
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leaders and other high government officials heaped praises and congratula-
tions upon the proud and happy Morse.?

A New Era of Social and Economic Growth. The use of electromag-
netic energy for long distance communication had definitely proved its
worth. Henceforth it was destined to play an increasingly important part
in the social and economic progress of the nation and the world.

By 1856, many telegraph companies had been organized and lines be-
tween many major cities had been established. This expansion continued
at a rapid pace during the War between the States. In October, 1861, a
line was completed to San Francisco providing service across the country.®
President Lincoln, despite reverses at Bull Run, was not too busy to
acknowledge receipt of several messages which came over the line during
the first few days of its operation.”

The successful use of wire communication during the War gave impetus
to its peace time development. The social and economic utility of this new
facility was now generally recognized. Important negotiations and trans-
actions, which formerly required weeks and even months to accomplish
could now be completed in a few hours or days, and the parties were thus
enabled to devote time and capital saved to new enterprises.

There followed a period of intense rivalry between telegraph companies.
Cut-throat competition was the order of the day. Rates were drastically
cut in some sections of the country. While a few small companies were
able to survive this period of ordeal, many were unable to stand up against
unrestrained competition and the economic power of giant monopoly.

While the war of wires was being waged, scientists were making new
discoveries and developing new techniques Technical improvements in-
creased the carrier capacity of the wires. The development of apparatus for
automatic transmission made it possible to send and record Several thou-
sand words per minute. 7

These developments and improvements were enormously helpful to news
reporting. Following the construction of the Morse wire in the early days,
telegraphic news reports carried by such papers as The National Intelli-
gencer and the Washington Madisonian became popular features with the
reading public. During the years that followed, with the improvement and
extension of wire facilities, news agencies such as the Associated Press
developed a thriving business. By the turn of the century, the newspapers
of the country were sending news messages over Western Union facilities
otaling hundreds of millions of words per year.

As Robert Thompson has pointed out in his excellent book, Wiring a
Continent, the growth of the telegraph had a profound effect upon the life
of the nation. He was referring to the early period of telegraph history, but
what he had to say applies equally well to developments which came later.
“Men from all walks of life and for a variety of reasons, employed the new
means of communication.”® Persons away from home could keep in close
touch with their families. Urban life was made more secure by the use of
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telegraph for police and fire alarms. The farmer, merchant, banker, broker,
the capitalist and the journalist constantly were broadening their base of
operations as it became possible to transmit and receive intelligence
quickly over hundreds and thousands of miles. In fact, the telegraph was a
vita] factor in the development of the American system of free enterprise.

Wires, Cables and World Community. Not all the developments by
any means took place in this country. Scientists in Germany, Russia,
France and other European countries did important experimental work
in electrical communication and it achieved considerable growth in these
countries during the forties and fifties. It had made a beginning during
those early years in India, Australia, China, Japan, Turkey and some
countries in Central and South America.?

It was only natural for men to begin thinking of connecting links among
nations. Early in his career, Morse had predicted the spanning of the
Atlantic and the ultimate development of a world-wide telegraphic net-
work. After long and heroic efforts with many disheartening setbacks, the
Atantic Telegraph Company, under the courageous leadership of Cyrus
Field, completed the construction of the first Atlantic cable.19

On August 5, 1858, a few days after the cable was laid, the New York
Evening Post commented that “the hearts of the civilized world will beat
in a single pulse, and from that time forth forevermore, the continental
divisions of the earth will in a measure lose their conditions of time and
distance . . .”

A few days later, the Queen of England sent a message over the cable
to the President of the United States in which she prophesied that it would
prove an additional link between Great Britain and the United States,
“whose friendship is founded upon their common interest and reciprocal
esteem.”! President Buchanan replied, expressing the hope that the cable
might “prove to be a bond of perpetual peace and friendship between the
kindred nations, and an instrument destined by Divine Providence to
diffuse religion, civilization, liberty and laws throughout the world.*?

The first Atlantic cable functioned spasmodically for a time and then
went completely dead. The approach of the War between the States pre-
vented any immediate attempts to put down another one. Within one yeat
after the War, however, two new cables were in successful operation pro-
viding a continuous flow of intelligence between the United States and
Europe.'? By 1870, a large part of the world was embraced by a network
of telegraph wires. This expanding web of wires was having a vital effect
upon international relations and the development of world community.

The Ring of the Magneto-Bell. While this vast telegraphic expansion
was taking place, scientists were experimenting with the idea that human
speech might be transmitted over wires. In 1876, Alexander Graham Bell,
working in his laboratory in Boston, demonstrated that it could be done.%
He had worked out an apparatus which included an electro-magnet, a%
U-shaped iron bar with a coil of wire wrapped around one limb and a
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‘thin plate of iron attached to the other. A membrane diaphragm was
gstretched across the tube to serve as a mouthpiece. After some experi-
mentation, he was able to produce undulations of electric current in the
circuit, corresponding to the vibrations in the voice, thereby transmit-
ting continuous and intelligible speech.

Bell took advantage of every opportunity to demonstrate how the new
contrivance worked. He exhibited it at the great Centennial Exposition in
Philadelphia in 1876 where thousands of people from all parts of the
world had a chance to view its operations.!> The novelty of it interested
people but few at that time realized its possibilities. Most persons con-
sidered it something to play with and afford amusement. They thought
little of its economic and social utility.

The telephone instruments which were first used in the seventies were
crude and inefficient. A crank had to be turned vigorously. One talked into
an odd appearing mouthpiece, and yelling often was necessary to over-
come the howls and hisses of static so that one might be heard and under-
stood at the other end of the line. The telephone was built in separate
parts and the connections between the magneto bell, transmitter and bat-
tery were run around and tacked on the wall. It was troublesome, expen-
sive and unsightly. The pictures of the original telephone as carried in the
advertisements of that day present an amazing contrast to the dial tele-
phone of today so compactly built that it can be put in an overcoat
pocket.16

Improvements came quickly. The original telephone with separate,

sprawling parts was soon replaced with one more compactly built. The
new model had the magneto bell mounted on a base board, behind which
were concealed in a box all connecting wires for the transmitter. The bat-
tery box was attached to the baseboard and served as a miniature desk on
which one could write while conversing on the phone.1?
" Public interest in the use of the telephone increased so fast that by
March, 1881, there was only one city in the country with more than
15,000 people that did not have a telephone exchange.!8 There were fre-
quent comments in magazines regarding the increasing value of these
telephones to community life. In cases of sickness, fire, theft or other emer-
gencies, they saved life and property. Business men were finding them
essential to the development of trade. They facilitated social contacts and
group enterprise.

The Struggle for Supremacy. The growth of telephonic communication
presented a real threat to the telegraph industry. The telephone offered a
convenience and personal contact not provided by the telegraph. It was
one thing to read a short, printed message from a friend 200 miles away
but it was something else to hear that friend’s voice over the telephone.
Eo meet the competition of the expanding. telephone service, Western

{Union began building telephone exchanges of its own throughout the

(country.19
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The Bell company retaliated by bringing suit for infringement of itsl
patent. The legal contest was settled out of court in 1879, Western Union

admitting the validity of the Bell patents. The Bell company agreed to

purchase the Western Union telephone system and to stay out of the,
telegraph business.2?

This arrangement gave the Bell interests a clear field for the develop-
ment of telephone service. They organized a new company in 1890 and)
under the leadership of Theodore N. Vail, moved forward rapidly. Vail
had already formulated plans for a nation-wide system of inter-connected
telephones, using long distance lines. Five years later, the American Tele-
phone and Telegraph Company was established in New York for the pur- J
pose of providing long distance service.?! On October 18, 1892, Bell sent
the first message over a wire from New York to Chicago, and by the end
of the century telephone toll service had become a flourishing business.

Technological developments had improved the quality of long distance
communication. A report of the American Institute of Electrical Engineers
published in 1904 gave a good summary of major improvements. The
efficiency of long distance circuits had been vastly improved. A large part
of the country was supplied with long distance lines built of sturdy copper
wire. Improved equipment replaced the clumsy hand-operated magneto
machines which required the subscriber to furnish his own current and
keep his battery in working condition. The old system had been superseded
by the single central station battery, a few cells of which were able to do
the work of many and could be maintained more economically and
efficiently. In most large cities, underground cables had replaced the ap3
palling and unsightly maze of wires above the streets.??

In 1905, the Bell system as a whole had more than 4 million subscribers
and handled on an average more than 7,000 calls per minute, 460,000 an
hour and close to 11 million a day. The distance of the calls varied from a
few feet to more than 1600 miles. The Bell company was handling nearly
forty times as many messages as the telegraph companies. More than
30,000 towns and cities were connected by the wires of the system.23

This was not all. Beginning in the early nineties, numerous smaller com-
panies not connected with the Bell system were established. By 1901, in-
dependent exchanges were being operated in 45 states and in the terri-
tories, with an investment of 100 million dollars and over a million tele-
phones.2*

Not all the development had occurred in the United States. In 1878,
only two years after Bell had invented the telephone, public telephone ex-
changes were opened in London, Manchester and Liverpool. By 1891,
Glasgow, Paris and Berlin were operating similar exchanges. The expan-
sion continued, and in 1910 all the principal cities in the world had tele-
phone service. It was estimated there were about ten million telephones in
use, nearly two-thirds of which were in this country. The total number had
almost reached the 15 million mark by 1915.25
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CHAPTER 2

Eliminating the Static

The ether is a public medium and its use must be for public benefit. . . .
The dominant element for consideration in the radio field is, and always
will be, the great body of the listening public, millions in number, country-
wide in distribution.—HERBERT HOOVER

The technological development of radio and its effective use in tele-
graphic and telephonic communication paved the way for broadcasting.
From about 1910 to the end of the first World War, sporadic, experi-
mental attempts were made to broadcast programs for general reception.
For example, in 1910, standing on the stage of the Metropolitan Opera
House in New York City, Enrico Caruso sang an aria into a paper cone
attached to a musician’s tripod. Inside the cone was a vibrating diaphragm
attached to a telephone wire which ran to the laboratory of the young

cientist, Lee W. De Forest, located some distance away. The voice of the
world famous tenor was carried over this wire and then transmitted
\through space by De Forest to wireless operators on various ships at sea.!

As early as 1909, a radio telephone transmitting station in San Jose,
California (later assigned call letters KQW) began broadcasting. In 1917,
station 9XM at the University of Wisconsin (subsequently identified as
WHA) began experimental broadcasts of musical programs.

During this early period, amateur operators, or “hams” as they were
popularly called, scattered in various parts of the country, with transmit-
ting and receiving equipment located in pantries, basements and attics,
were entertaining one another with small talk and recorded music and
were exchanging ideas on the wonders of wireless telephony. In 1916, one
of these amateur operators by the name of David Sarnoft (later to become
one of the great leaders in the broadcast industry) proposed that regular
musical and talking programs be presented by radio. He suggested the
anufacture of a “radio music box,” complete with amplifying tubes and

. a loudspeaker telephone. He expressed confidence that within a few years
\millions of these sets could be sold to the general public.?

Early Microphone Celebrities. His confidence was fully justified. Fol-
lowing the first World War, there was a rapid development in the radio
art. With technological improvements which came out of the War, imagina-
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tive business men such as Sarnoff applied their minds to the development
of broadcasting as a means of public entertainment and enlightenment, at
the same time foreseeing its vast commercial possibilities.

Great talent was brought before the microphones. For example, Fritz
Kreisler caused a sensation when he performed over KDKA in Pittsburgh’s
Carnegie Hall on January 26, 1922.% Likewise, people were thrilled over
the broadcast of grand opera by a station in Chicago.® John McCormack,
noted Irish tenor, and Lucrezia Bori, Metropolitan opera star, gave their
initial radio performances on the New York station WEAF in January,
1925. Many persons in the New York area heard them and the theatres
complained of the competition.S

Lighter music was featured by some stations and attracted large audi-
ences. There were the Kansas City Night Hawks who brought jazz music
and night club atmosphere to millions of fans in the Midwest. WOS in St.
Louis featured Harry M. Snodgrass, known popularly as “King of the
Ivories,” at that time serving a three year term for forgery in the Missouri
State Prison. Vincent Lopez became a national celebrity as he and his
traveling orchestra broadcast popular rhythm over WEAF and other sta-
tions. The harmony team of Jones and Hare, “The Happiness Boys,” made
their debut on WEAF in December, 1923 and “The National Barn Dance”
was in full swing several months later on WLS in Chicago.”

During the early twenties, station WEAF was broadcasting the popular
news analysis of H. V. Kaltenborn, then Associate Editor of the Brooklyn
Daily Eagle and whose fame spread rapidly, soon making him a national
figure. About the same time, Harold “Red” Grange, famous All-American
half-back, was bringing dramatic accounts of sports events over the facil-
ities of WOC in Davenport, Iowa. Station WJZ in New York broadcast a
World Series game for the first time in October, 1921 and about two year.
later Graham McNamee presented a play-by-play report of the Series
his first network sports assignment.?

For the first time in history a speech in the halls of Congress was broad-
cast when President Harding read his message on December 6, 1923.
Woodrow Wilson broke his silence of four years when on Armistice Day
of the same year he addressed the American public through microphones
installed in his home.®

Advertising Values Recognized. The value of radio as an advertising
medium was being increasingly recognized. For example, during the eam
twenties, numerous commercial companies used the facilities of statlon
WEAF in New York to advertise their products. There was The Eveready‘{
Hour sponsored by the National Carbon Company, which urged listen-
ers to buy the dry-cell Eveready battery for their receiving sets. To attract
listeners, the company featured celebrities such as John Drew, Julia Mar-
lowe, George Gershwin, Weber and Fields, and Irvin S. Cobb.!® More and
more advertisers sponsored programs, featured high priced talent and en-
larged the markets for their products or services.
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Educational and Religious Uses. The educational values of radio were
not overlooked during those early years. For example, Judith Waller, one
of the great pioneer women in commercial radio, became widely known
for her contributions to public service broadcasting, including her early
leadership in the University of Chicago Round Table. In May, 1923, WIZ
in New York began the first University of the Air, featuring talks on
economic problems of the day.™

Many colleges and universities had their own stations and were bringing
to eager listeners professional lectures, inter-collegiate debates, musical
and dramatic shows and market reports. By 1925, some institutions were
offering formal instruction by radio and there was much talk among edu-
cators about extending its use for the teaching of a wide variety of subjects
to the general public.

Religious programs were featured by many stations in those early days.
On January 2, 1921, KDKA broadcast the first “Church of the Air.” As
early as 1922, the “Great Commoner,” William Jennings Bryan, was trans-
mitting via radio his message of salvation to vast numbers of churched
and unchurched people. In 1925, Reverend Howard O. Hough established
the “First Radio Parish Church in America,” a non-sectarian organization,
using the facilities of Station WCSH in Portland, Maine. Father James R.
Cox of Pittsburgh became widely known for his presentation of the Cath-
olic message from the Old St. Patrick’s Church through the facilities of
WIAS.22

The “Peddlers of the Air’. But all was not sweetness and light. There
were the “peddlers of the air” who victimized listeners with their “get rich
quick” schemes. Astrologers, fortune tellers, experts on dandruff and fall-
ing hair and other quacks found ready access to the microphones in many
communities.

The mercenary medicine men presented a special problem. Hucksters
such as Dr. John R. Brinkley made extravagant claims for their medicine
and cures, swelling their bank accounts with cash which flowed in daily
from unsuspecting and trusting listeners. Dr. Brinkley broadcast a program
of hillbilly music and medical talks over his station KFKB in Milford, Kan-

/ sas. In connection with this program he advertised his famous “goat-
gland” operation as a sure and effective means of revitalizing elderly
gentlemen. He openly defied the American Medical Association and
through his broadcast braggadocia and buffoonery attracted literally thou-
sands of older men from all parts of the United States to his clinic in
Milford. There he performed “revitalizing” operations for a fee which
averaged about $750.

/ For years he exploited a publicly owned radio channel to hawk his

/ medical quackery. Finally, the Federal Radio Commission cancelled his

\_license and put a stop to his predatory practice in Kansas.® Unable to

operate on an assigned frequency in this country, he subsequently secured

a high-powered transmitter in Mexico and beamed his medical gullery
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back into this country, using the call letters XER. He established new hos-
pitals in Del Rio, Texas and Little Rock, Arkansas where he continued
his “revitalizing” therapy. For ten years thereafter he carried on his
“border raids” and come-on games until in 1941 a wholesale reallocation
of frequencies and reductions in transmitting power of stations along the
border, resulting from a treaty with Mexico and other North American
countries, dealt a death blow to his 100,000-watt XER.4

Robert J. Landry in his book, The Fascinating Radio Business, has
given an interesting account of the hawking activities of Brinkley and
other radio hucksters during those early days:

Brinkley was definitely the most colorful of the motley assortment of self-
promoters who came to radio in the early years. There were hysterical clergy-
men, enemies of Wall Street, enemies of chain stores, enemies of Catholics,
Jews and Negroes, promoters of patented heavens. Tea-leaf Kitty from Jersey
City went on the radio and offered to answer any three questions in a sealed
envelope for one dollar. The meaning of the stars, the stock market, the
future life could all be learned by enclosing cash. Falling hair or teeth could
be arrested~]ust write. Fortunes in real estate could be made overnight—just
write. Home cures for this, that or the other thing were available-—just
write,!®

Frenzied Competition for Radio Audience. In the whole history of
scientific discovery there perhaps has never been so rapid a development
of knowledge for popular use as in the field of radio. In 1920 there were
only about three radio stations providing regular program service to the
public. By 1924, there were more than 500 on the air with programs avail-
able tomost of t ms in the country. The sales of radio receivers and
other apparafus af that fime were averaging about a million dollars a day.
It was estimated that over 200,000 persons were employed in the broad-
casting industry.'® In homes, offices, workshops and hotels, in cities, towns
and rural areas, Americans were huddled around receivers with earphones
clamped to their skulls listening in awe and wonderment to programs
coming through the “ether” from stations far and near.

Broadcasters vied with one another for the listener’s attention and inter-
est. Advertisers were looking for the programs and talent that would attract
the most listeners and provide the best market for services and goods.
Some stations stepped up their power, jumped frequencies and changezl_/'
hours of operation at will in a frenzied effort to enlarge their coverage |
areas and audiences and achieve competitive advantage.

While some broadcasters entered into agreements with respect to power,
use of frequencies and hours of operation, there were many others who
refused to do so. In deliberate, cut-throat fashion, some broadcasters at-
tempted to interfere with and drown out the signals of lower-powered
stations. Francis Chase, Jr., in his informal history of broadcasting, Sound
and Fury, has described the general situation at that time as one where
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“chaos rode the air waves, pandemonium filled every loud-speaker and

the twentieth century Tower of Babel was made in the image of the

antenna towers of some thousand broadcasters who, like the Kilkenny cats,
were about to eat each other up.”*?

The Growth of Networks. Network operation had reached a fairly
advanced stage by 1925. Its development had come rapidly. On January
4, 1923, with a special circuit set up between WEAF in New York City
and WNAC in Boston, a program originating at WEAF was transmitted
simultaneously by the two stations. According to official reports, this was
the first network broadcast.’®

WEAF was then owned by the American Telephone and Telegraph
Company. At that time the Bell company claimed exclusive rights under
certain patents and patent-licensing agreements to sell radio time and
operate “toll broadcasting stations.” By the end of 1925, it had expanded
its network to include 26 stations as far west as Kansas City. The company
was selling time to advertisers over a basic network of 13 stations at
$2600 per hour with a gross income of about $750,000 per year.!

The Radio Corporation of America also got an early start in network
broadcasting. In the spring of 1923, RCA acquired control of WIZ in
New York City and later that year constructed and started operating WRC

in Washington. Its first network broadcast occurred in December, 1925,
and included WJZ and the General Electric Company station WGY in
Schenectady.?°

"Because of the restrictive policy of the AT&T in refusing to furnish wire

#rvice to broadcasting stations not licensed under that company’s patents,
/RCA was hampered in the early development of its network. For a time,
the radio company was compelled to use telegraph wires. Their transmis-
-sion quality was much inferior to that of the telephone lines operated by
the Bell system.?* Also, since the telephone company claimed the exclusive
right to sell time for broadcasting, RCA made no charge for the use of its
facilities and was handicapped in developing the commercial aspects of its
network.??
~In 1926, the Telephone Company withdrew from the broadcasting field
. and transferred its radio properties to RCA, Westinghouse, and General
\ Electric, and agreed to make its lines available to RCA for network pur-
poses.?

That same year, RCA formed a corporation, the National Broadcasting
Company, to take over its network business with the outstanding stock
‘-\ owned by RCA, General Electric, and Westinghouse. Subsequently, RCA

purchased all the stock interests of GE and Westinghouse in NBC and the

latter company became a wholly owned subsidiary of RCA.*

_The Columbia Broadcasting System was organized in 1927. Its original
network consisted of 16 stations. By this time, NBC had increased its out-
lets to 48. This made a total of 64 stations affiliated with the two chain
systems, providing regular network service to every part of the country.®
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The Listeners Become Critical. With the continued growth of cities and
metropolitan areas, expanding industries, and developments in transporta-
tion, life in America was taking on an increasingly complex pattern. It
was far removed from the simple life of the early American Indians who
found smoke rings and fire-arrows adequate to meet their needs for long
distance communication. Telegraph, telephone and radio had facilitated
this remarkable social and economic growth and had become an indis-
pensable part of a highly developed civilization. Communication lines and
channels had become the nerve fibers through which the organization of a
great democratic nation of 120 million people was made to function.

More and more the average citizen realized this. He became increasingly
conscious that his individual comfort and happiness as well as that of the
community and nation were dependent upon the efficiency of these media.
The security of his home, family, and job, the welfare of his local institu-
tions—the church, the school and other community enterprises—all were
tied up with communications service. In the language of the courts, these
public utilities were “clothed with the public interest,” and the citizen was
voicing more concern with the way they were managed and operated.

He became more critical. The free and unrestrained transmissions of
radio operators on ships at sea too often interfered with the music,
speeches, baseball scores, weather reports and market information that he
and thousands of others were trying to get from broadcast stations,

Many listeners complained of excessive and offensive advertising on
radio programs. They deplored frequent interruptions by sponsors adver-
tising hair nets, soaps, facial creams, etc.

Censorship, Monopoly and Demagoguery Deplored. There was conﬁ
plaint against censorship. Political speakers didn’t like the idea of having
to submit manuscripts to station managers, who often deleted portions‘(ﬂ/
the speeches. Men like the elder Robert La Follette and Norman Thomas
insisted there should be no censorship of their radio speeches because of
the prejudice or fears of station managers.

There were bitter attacks against the growth of monopoly in the radio
industry. Frequent editorials in newspapers and magazines deplored the
growing concentration of control in a few large companies. The Federa
Trade Commission condemned what it termed an illegal monopoly in the
manufacture and sale of radio apparatus.2® In 1924, Station WHO in
Des Moines, Towa refused to carry the speech of Senator La Follette in
behalf of his candidacy for President on the Progressive ticket. He asserted
that “a monopoly had been formed to prevent him from going on the
air.”#7

In a letter to the New York Times dated August 28, 1924, Congressman
Emanuel Celler protested against what he termed an “absolute monopoly”
in radio. He charged that the monopoly was “manifesting itself against
candidates for public office who desire to use the radio for campaign
purposes.”?8
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There were general grumblings at the time about propagandists, re-
ligious zealots and unprincipled persons with axes to grind and a motley
of demagogues and hucksters seeking to reach radio audiences with their
peculiar brands of publicity. There were protests against radio programs
not in good taste, and the excessive use of phonograph recordings was
vehemently condemned.

With respect to radio, the decade from 1920 to 1930 can most cer-
tainly and appropriately be referred to as “the roaring twenties.” A fast
and furious growth in the industry, wave piracy, offensive advertising,
monopoly and other disturbing conditions brought demands from the pub-
lic that the government do something to correct the situation generally
thought to be a “conglomerate mess.”

Interference Becomes Intolerable. Herbert Hoover, then Secretary of
Commerce, found much of his time taken up answering letters, telegrams
and telephone calls from listeners complaining about technical interfer-
ence. Typical of the complaints were those which came as a result of two
church broadcasts in Washington. For three successive Sundays in 1922,
two stations in the Capitol City broadcast services from these churches at
the same time on the same wave length. The result was anything but
heavenly. What poured from the receivers was a pain-provoking jumble
of noise that was more conducive to neuroses than quiet religious wor-
ship. Large numbers of distressed listeners appealed to Secretary Hoover
to straighten out the tangle. “Dante’s Inferno can be no worse than the
noises that come to us in Florida,” wrote one distraught listener to the
Secretary.

From every section of the country came similar appeals for relief from
static and interference. For example, on May 15, 1922, the Radio Broad-
casting Society of America asked Secretary Hoover to revoke the license of
Station WIZ in New York, alleging that it wantonly interfered with the
operation of fifteen other stations.?®

Hoover was tremendously interested in the problems of broadcasting
and was eager to improve a situation which some authorities thought was
threatening to kill the art and industry. However, his authority to regulate
radio was limited. By a 1910 Congressional Act, it was made unlawful for
a ship carrying fifty or more persons to leave any port of the United States
unless equipped with efficient radio communication facilities.?® The Sec-
retary of Commerce and Labor (as he was then called) was given the
power to make regulations for the proper execution of this law.
~'The Titanic disaster of 1912 prompted Congress to strengthen the safety
/provisions of the 1910 law. A new act was passed implementing treaty

../ obligations of the United States in connection with the use of radio by
ships at sea, and specifying procedure to be followed in transmitting and
“._answering distress calls. Other provisions of the 1912 Act required every
. radio station to secure a license from the Secretary of Commerce and
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Labor, made compulsory the employment of a licensed operator, an(DX
specified bands of frequencies for different classes of stations.®!

But still the law gave the Secretary no discretionary power. Ther
were no general standards by which he could choose among applicants for .
stations. He had no authority to specify particular frequencies, power,
hours of operation or the period of a license. There were certain regulations
in the law designed to prevent or reduce interference between stations, but
in Jarge measure, broadcasters chose their own wave lengths and oper-
ated much as they pleased.

Hoover and his staff gave a great deal of thought to what might be done
to correct the situation. Because of his interest in their problems, troubled
broadcasters and listeners sought his help and advice. As an unofficial
arbiter, he was able to settle many serious conflicts and disturbances in the
radio field. He became convinced, however, that the serious impediments
to effective broadcasting in this country could not be removed until the
government was given actual and not nominal authority to regulate the
radio industry. Accordingly, he called a conference of radio experts to dis-
cuss the possibilities of new and remedial legislation.

New Legislation Recommended. The meeting assembled in Washln &
ton, D. C. on February 27, 1922. After two months of study and investiga-
tion, the conference unanimously recommended the immediate extension
of the regulatory powers of the government, and drafted technical provi-
sions for submission to Congress.?2

Wallace H. White, Jr., then Congressman from Maine, took the lead in
drafting a bill along the lines suggested, and stated that the proposed legis-
lation would provide for a “traffic cop of the air.” In submitting the report
of the Committee on the Merchant Marine and Fisheries which had held
hearings on the bill, Congressman White said in part:

On December 27, 1922, there were in operation in the country 21,065
transmitting radio stations. Of these, 16,898 were amateur stations, 2,762 were
ship stations, 569 were broadcasting stations, 39 were coast stations, 12 were
transoceanic stations, and there were a few others not necessary to be enumer-
ated . . . There are, however, in addition to them, receiving stations to the
estimated number of 2,000,000.

He further pointed out that 279 government stations were using 122 of
the total wave lengths then available, leaving only 29 for more than 17,000
private stations of all classes. He said:

There must be an ordered system of communication on the air into which
all users of the ether must be fitted or there can be no intelligible transmission
by this means. It is as difficult for two stations in the same locality to simul-
taneously transmit on the same wave length as it is for two trains to pass each
other upon the same track. A schedule for transmission of messages in the
air is as essential as a schedule for the movement of trains upon land. The
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primary purpose of the pending bill is to give the Secretary of Commerce such
powers of regulation and control as are needed to relieve the present con-
gestion in and to bring about a more orderly and efficient use of the ether.®

Despite the chaotic situation, the House and Senate could not agree on
legislation, so Hoover called a second conference in 1923. Important
commercial, scientific, and public organizations were represented. Since
Congress had failed to act, the main purpose of the meeting was to work
out administrative methods to reduce the ever-increasing interference to
radio reception. The result was a recommendation for reallocation of fre-
quencies which would place all broadcasting stations in a band from 550

~7L to 1,350 kilocycles and assign other frequencies for amateur, government
”Bnd marine use. The Department of Commerce adopted the recommenda-
tjons and the interference problem was considerably alleviated.

But Hoover was still concerned over the inadequacy of the law. There
were thousands of radio stations of various types operating in the United
States and along the coasts. He was expected to see that they were in-
spected but he had only a few men to do the work. He kept urging Con-
gress to give the government more power to regulate broadcasting and
additional money to employ adequate personnel.

Hoover Calls More Conferences. Congress continued to study the
problem and Hoover continued to call conferences. At the Third National
Radio Conference which assembled on October 6, 1924, he declared that
“we must have traffic rules, or the whole ether will be blocked with chaos,
and we must have safeguards that will keep the ether free for full develop-
ment.”3?

In a statement to the press on December 31, 1924, he referred to both
the appreciative and critical attitudes of the public regarding radio and its
impact upon American life:

Listeners are becoming more and more appreciative of the real service of
radio and increasingly critical, both as to the character of the matter furnished
them and as to the efficiency with which it reaches them.

The whole broadcasting structure is built upon service to the listeners. They
are beginning to realize their importance, to assert their interest and to voice
their wishes. Broadcasting must be conducted to meet their demand, and
this necessarily means higher character in what is transmitted and better qual-
ity in its reproduction to the ears of the listener.

The broadcasters as a whole are alive to the situation. There is a growing
realization on their part of the public responsibilities they assume in conducting
an agency so greatly affecting the cultural progress of our people.*

At the Fourth National Radio Conference in November, 1925, he re-
iterated the need for effective regulation. “We must face the actualities
frankly,” said this engincer who later was to become President. “We can
no longer deal on the basis that there is room for everybody on the radio
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highways. There are more vehicles on the roads than can get by, and if
they continue to jam in, all will be stopped.”37

“We hear a great deal about freedom of the air, but there are two par-
ties to freedom of the air, and to freedom of speech, for that matter.
Certainly in radio I believe in freedom for the listener . . . Freedom can-
not mean a license to every person or corporation who wishes to broad-
cast his name or his wares, and thus monopolize the listener’s set.”38

He further observed that “we do not get much freedom of speech if 150
people speak at the same time at the same place”. With 578 independent
stations in operation, he expected that there would be a wide latitude for
the expression of opinions on social, political and religious questions. He
did not feel, however, that any broadcaster could rightly complain that he
had been deprived of free speech if he was compelled to prove that there
was “something more than naked commercial selfishness in his purpose.”?®

He then stated a philosophy that was to become the basis for govern-
ment regulation of broadcasting in this country from that day to this; that
“the ether is a public medium, and its use must be for public benefit;”
and that the main “consideration in the radio field is, and always will be,
the great body of the listening public, millions in number, countrywide in
distribution. There is no proper line of conflict between the broadcaster
and the listener . . . Their interests are mutual, for without the one the
other could not exist.”#?

The Radio Act of 1927. That 1925 conference recommended legisl:
tion giving the Federal government authority to issue licenses, assign wave ,
lengths, and determine the power of broadcast stations. But the Confer-
ence cautioned against extending governmental authority “to mere matters
of station management, not affecting service or creating interference.”*
Governmental censorship was strongly opposed.

Two important developments the following year made new legislation
imperative. A Federal court held that a station owner could not be puns;
ished for disregarding a frequency assignment made by the Secretary OI&TSL
Commerce.*? Shortly thereafter, the Attorney General sounded the death
knell for Federal regulation under the then existing law when he ruled
that the Act of 1912 gave the Secretary no authority to limit frequency, -
power or time used by any station.*?

Congress had been holding hearings intermittently for several years but
never had been able to agree on legislation. The chaotic condition of radio
in 1926, however, intensified the determination of Congressional leaders to
compromise differences and get a law passed. The public was fed up on
the nightly chorus of heterodyne squeals caused by a multiplicity of broad-
casters operating on the same channels. Congress was impelled to act.

Out of the 1926 Congressional hearings, in which leaders in govern-
ment, education, religion, industry and labor urged Congress to remedy the
intolerable situation, came a bill which the House and Senate finally agreed

upon. It became law on February 23, 1927.%
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Fhis Radio Act of 1927, while imperfect in some respects, was an im-
portant step in the direction of effective radio regulation. It provided for
a commission of five members with authority to grant, renew or revoke
station licenses. It was provided that after one year, all authority was to
be vested in the Secretary of Commerce except that he would have no
authority to revoke a license and would be required to refer to the Com-
mission all applications for licenses, renewals or modifications thereof,
\ about which there might be any controversy.

~-It was definitely established by the Act that the radio spectrum belonged
ﬂo the public and that a broadcaster acquired no ownership rights in a fre-
/  quency when granted a license. Before he could be granted a license or a
renewal of one, he was required to show that the public interest would be
served. Thus the government was given authority to make a systematic
~ assignment of frequencies and, within limitations, to set standards and
“~—make rules for the operation of radio stations.*?

-Actually, the authority provided in the law never became vested in the
Gecretary of Commerce. Congress from time to time extended the one year
/ limitation and the Federal Radio Commission continued to function as
= originally provided until the passage of the Communications Act of 1934

Lwhen all authority to regulate radio was vested in the Federal Communi-
cations Commission.

The Federal Radio Commission established the regular broadcasting

ﬁnd from 550 to 1,500 kilocycles, and provided for a 10 kilocycle separa-

tion between stations. A general reallocation of frequencies brought about
| a more equitable distribution of radio facilities throughout the country

~.and eliminated much of the station interference.

“Radio Became the Fifth Estate”. With the help of this new “traffic
cop of the air,” general radio reception rapidly improved. Interference was
reduced. Static continued to be some bother, but became less troublesome
as the years passed. Head phones were soon replaced by attractive table
sets and cabinet models. By 1930, national networks were doing a flourish-
ing business. Plans were underway for the erection of an immense struc-
ture in the heart of New York City to cost $250,000,000. It was to cover
three square blocks and rise 60 stories in the air. It was to be called Radio
City, house the studios of the National Broadcasting Company and be-
come the radio center of the world.

Will Rogers was thrilling millions of listeners with his down-to-earth
philosophy and humor. Jack Pearl, popularly known as Baron Munchau-
sen, had become top billing with his comedy on the Lucky Strike Hour.
He was the forerunner of a galaxy of radio stars who captivated the Amer-
ican people with their talent—Ed Wynn, Eddic Cantor, George Jessel, Joe
Penner, and a host of others. There were the entertainment teams—the
Duncan Sisters, Amos 'n Andy, Bergen and McCarthy, Fibber McGee and
Molly, to mention only a few. Paul Whiteman’s orchestra and the New
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York Phitharmonic Symphony had become network features and were
being heard regularly from coast to coast.

The superbly modulated and melodious voice of Milton J. Cross was
reaching the eager and appreciative ears of music lovers throughout the
country as he announced the broadcasts of the Metropolitan Opera. Wal-
ter Damrosch had achieved his ambition to broadcast musical education
to the nation. The Columbia Broadcasting System was bringing to the
classrooms of America “The School of the Air,” offering a variety of sub-
jects designed to supplement formal instruction. The inimitable Ted Hu-
sing was reporting important sports events to millions of excited fans. The
CBS “Church of the Air” had become an established radio pulpit for every
major religious faith. Father Charles E. Coughlin was causing a national
furor, espousing the cause of his National Union for Social Justice over an
independent network.

In 1932, Harold La Fount, then a member of the Federal Radio Com-
mission, reported that there were 17 million radio receivers in homes
throughout the country.*® Popular stars such as Kate Smith were estimated
to have audiences approaching the 5 million mark.*” According to a sur-
vey covering 16 groups of stations and embracing 93 cities, almost 25
million dollars were spent for radio advertising during 1932, with about
half the amount expended to promote the sale of food, beverages, drugs,
toilet articles, automobiles, and tobacco.*®

Ted Husing, in his delightful book, Ten Years Before the Mike, at-
tempted in 1935 to recapture the psychology of broadcasting during that
early period:

.. . Big names of the stage, screen and concert platforms began to appear in
the broadcast schedules. With symphony orchestras broadcasting Beethoven
and eminent clergymen starting “churches of the air,” the most finical artists
could no longer look on radio as a cheap toy. As a result, delight undreamed
of by the masses, music, drama, comedy, romance, travel, enlightenment of
every sort—in a word (consulting my Webster), culture, pressed down and
running over—began to flow freely from early morning till late night alike
into the hovels of Pittsburgh steel workers and the mansions of Southampton
millionaires. Radio became the Fifth Estate.*’

Inadequate Regulation of Telephone and Telegraph Service. Rules
established by the Federal Radio Commission had helped to alleviate the
chaos which had characterized radio in its formative years and had given
impetus to the rapid and healthy development of the broadcasting indus-
try. This Commission, however, had no authority to regulate telephone @Y
telegraph companies now doing an enormous interstate business. In 1910
Congress had provided for the Federal regulation of these companies but
the law was never adequate.’® Regulatory authority had been assigned to th§>
Interstate Commerce Commission, but that agency was largely concerne
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little attention.

/~#Numerous state commissions had been established but their ability to

ﬁ/regulate industries which had become national in scope was seriously
& limited. They were powerless to regulate communication services extend-
“JDg across state lines and into foreign countries.

Felix Frankfurter, then a professor of law at Harvard University, ex-
pressed the opinion in 1930 that throughout the United States the ma-
chinery of utility regulation had shown strain. He made note of the
growing public feeling that not only had the purposes for which these state
commissions had been designed—to serve the interests of the consumers—
not been realized, but that actually the regulatory systems had been oper-
ating to defeat these purposes.®®

In 1932, Dr. W. W. Splawn, Special Counsel for the House Committee
on Interstate and Foreign Commerce, which had undertaken a special
study of communications companies in the United States, wrote that the
“American people are entitled to know if they are being over-charged for
service” and stressed the need for more effective regulation. He expressed
the feeling held by many at the time that a new Federal commission should
be created to make an intensive study of telephone and telegraph com-
panies with particular respect to their accounts, their methods of figuring
depreciation, their operating expenses, their contracts for service, and their
political activities.52

The telegraph and telephone industries more and more were making
use of radio for point to point communication in both their domestic and
foreign business. At the same time, the expansion of the broadcasting in-
dustry depended greatly upon the use of wire and cable facilities, particu-
larly in the development of network operations.

" As previously pointed out, prior to 1926, the Bell System had owned

/ and operated broadcast stations. It had established its own network, manu-

| factured and sold broadcast transmitting equipment, and furnished wire

7\ facilities to other broadcasters. It restricted the use of wire facilities to
~promote its own broadcasting activities and to protect its patent position.

».After July, 1926, when the company sold its stations, it limited its

/jadio activities to the furnishing of wire facilities to broadcasters. By rea-

son of its patent position, its extensive wire networks, and its restrictive

policies, it had attained a dominant position in the broadcasting field.

. Despite this monopoly, and the almost total dependence of broadcasters

upon the Bell System for network operation, the telephone company, prior

to 1934, had not committed itself to the principle that the furnishing of

wire service to broadcasters was a part of its public service responsibility.5®

There was increasing public awareness of the inter-dependency of the
radio and telephone business as well as that of the telegraph companies.
It became apparent that the efficiency, economy and growth of these media
depended greatly upon how well their operations were coordinated. It fol-
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lowed, therefore, that effective regulation of any one of them required
an understanding of the others and the working relationships of them all.

Accordingly, experts in the communications field such as Dr. Splawn
felt there was imperative need for the establishment of a comprehensive
national policy covering all these media, with a single Federal agency
designed and equipped to administer the policy and make rules imple-
menting it.

Roosevelt and the FCC. Tt was the perception of this need that
prompted President Roosevelt to initiate a study of the over-all problem
during the summer of 1933. Pursuant to his directive, the Secretary of
Commerce appointed a governmental committee to consider the formula-
tion of a national policy.* This committee found that regulation at the
Federal level was divided among various governmental agencies. Radio
was under the jurisdiction of the Federal Radio Commission; to a limited
extent, as already mentioned, the Interstate Commerce Commission was
authorized to regulate interstate telephone and telegraph carriers but did
very little to exercise its powers; minor jurisdictions over wire services,
at one time or another, had been vested in the Postmaster General and the
President. The Committee was of the opinion that this division of author-
ity was not conducive to effective regulation and recommended that a new
Federal commission be created to which all existing authority would be
transferred.5®

David Sarnoff, President of the Radio Corporation of America, appeared
before the House Committee on Interstate and Foreign Commerce on
May 16, 1934 and testified in support of the principle of unified regulation
of the communications industry. He said:

We have always believed in the necessity for effective regulation of com-
munications by a single governmental agency, and we pledge our complete
support to the President’s views as expressed to Congress in his message of
February 26, in which he urged the creation of a single agency to be vested
with the authority now lying in the Federal Radio Commission, together with
that authorized over communications now vested in the Interstate Commerce
Commission.

To make this authority complete, I would suggest that the present authority
of the Postmaster General over communications covered in the Post Roads
Act, which includes the power to fix rates for governmental telegrams, be also
transferred to the new Commission. Similarly, the power of the Executive De-
partment, covering the granting and regulation of cable landing licenses,
should likewise be transferred to the new Commission. Only in this manner
can the United States develop a unified and progressive communications policy,
both national and international.

Foreign nations give much thought to the control and effective planning of
their international communication services. The creation of a single Federal
regulatory body in this country will mark a most constructive step in the com-
munications history of the United States. We therefore hope that the Communi-
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cations Act of 1934 will become law and that under that law the Federal
Communications Commission will be promptly established.*

Many other important leaders in industry, government and education
supported Mr. Sarnoff’s point of view. And after extensive hearings and
debate, the Congress enacted the Communications Act of 1934, abolishing
the Federal Radio Commission and creating the Federal Communications
Commission with authority to regulate all interstate and foreign com-
munication by means of wire or radio. The President signed the bill and it
became law on_June 19, 193457

Thus it was that the basic Federal law governing communications was
established. It was an outgrowth of a long evolutionary process which had
been going on for many decades. The law has now been in effect for more
_than twenty-five years. It has been amended from time to time, but its
/basic features remain very much the same today as they were in 1934
‘when the law was adopted.

The story of how the Communications Act of 1934 and the FCC came
into being is the story of America’s struggle to achieve maximum benefits
from communications under a system of democratic, free enterprise. Both
literally and figuratively, our people sought to eliminate static in the ficld
of communications. They chose private ownership and management but
insisted that there be government regulation for the protection of the pub-
lic interest.

In the next part of this book, the more important features and provisions
of this law as adopted in 1934, will be reviewed and the powers, functions
and organizational structure of the FCC which it created will be described.
The study, of course, will have more meaning and value if made in terms
of the technical, social, economic and cultural developments discussed in
this and the preceding chapter.
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PART 1II

The Basis and Scope
of Governmental Controls







CHAPTER 3

The Statutory Powers and Functions
of the FCC

When one segment of society, whether it be government or industry or
some other, is vested with unlimited authority over radio, then freedom is
threatened and democracy suffers. It is diversification and balance of con-
trol that we want in American radio.—PAUL A. WALKER*

One of the distinctive features of the Communications Act of 1934 is
that it envisages private ownership and operation of telegraph, tele-
phone and broadcasting facilities. Prior to the passage of the Act, however,
there had been some pressures on Congress from time to time to establish
a system of government ownership patterned after systems adopted in
other countries. In the early days, for example, Samuel Morse tried to
persuade Congress to take over telegraph communication. He thought it
would be better if the government would assume ¢omplete control of its
use and development.! He was supported in this view in 1845 by the Post-
master General who stated that “the use of an instrument so powerful
for good or evil cannot with safety to the people be left in the hands of
private individuals . . .2

Many years later, in 1913, Postmaster General Burleson, influenced by
Congressional agitations, publicly declared:

A study of the constitutional purposes of the postal establishment leads to
the conviction that the Post Office Department should have control over all
means of the communication of intelligence. The first telegraph line in this
country was maintained and operated as a part of the postal service, and it
is to be regretted that Congress saw fit to relinquish this facility to private
enterprise . . .}

He observed that in other countries the government owned and operated
communications services and he advocated that the government in this
country do the same.*

There was a resurgence of this type of advocacy at the time of America’s

* Former chairman of the FCC.
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entrance into the First World War. It again reached a high pitch during
the depression years as revolutionaries and agitators, encouraged by the
social anxiety of the period, attempted a demolition job on the free enter-
prise system.

But Congress, always influenced by the traditional conservatism of the
American community, consistently resisted this panacean advocacy. Un-
willing to run the risk of what Justice Holmes called “interstitial detri-
ments”S that may result from radical and abrupt social change, Congress
rejected the idea of government ownership of communications media in
this country.

At the same time, as heretofore pointed out, telecommunications had
become so vital to American life that the public demanded that they be
more strictly regulated by the government. And it was this growing psy-
chology in the early thirties that precipitated Congressional action, result-
ing in the Communications Act of 1934. A basic feature of the law,
therefore, is its establishment of a national policy regarding these media
which makes the public interest paramount and sets up adminstrative ma-
chinery to execute this policy. At the same time, it provides for private
operation with legislative restrictions against governmental intrusion and
control. Important sections of the law as they pertain to broadcasting are
reproduced in Appendix I, including the Communications Act Amend-
ments, 1960, adopted by the 86th Congress and approved by the President
on September 13, 1960.

Scope and Limits of Federal Authority. As stated in Section I, the
broad purpose of the Communications Act (hereinafter sometimes referred
to as the Act) is “to make available, so far as possible, to all the people of
the United States a rapid, efficient, nation-wide, and world-wide wire
and radio communication service with adequate facilities at reasonable
charges . . .” (emphasis supplied), and the Federal Communications Com-
mission was created, with centralized authority to carry out this policy
and enforce the provisions of the Act.®

As pointed out in the previous chapter, the Radio Act of 1927 was re-
pealed and the powers and functions of the Federal Radio Commission
were assigned to the new agency. The limited authority with respect to wire
communications vested in the Interstate Commerce Commission and the
Postmaster General were likewise transferred.?

In the establishment of the 1934 Act, Congress was careful not to
encroach upon the authority of state governments. Section 2 makes it
emphatic that no part of the Act applies to communications which are
purely intrastate in character.® Its application is limited to interstate and
foreign communication.? The FCC, therefore, cannot prescribe rules for
communication services which are strictly local in character and do not
cross state boundaries. For example, the rates charged and the service
provided in connection with telephone calls and telegrams transmitted and
received over wires that do not cross state boundaries are not regulated
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by the FCC. These are regulated by state public utility commissions. Con-
gress recognized, however, that information available to these state agen-
cies might be useful in dealing with interstate and foreign communication
and provided in the Act that the FCC might “avail itself of such coopera-
tion services, records, and facilities” as might be provided by any State
commission. 10

Under the “commerce clause” of the Constitution, Congress had the
power to establish a federal agency to regulate interstate and foreign com-
munications.!* In the early administration of the Communications Act,
however, the question was raised whether radio transmissions not crossing
state lines constituted “interstate commerce” and were subject to federal
jurisdiction. The courts answered this question in the affirmative. In 1933,
the Supreme Court said that “no state lines divide the radio waves, and
national regulation is not only appropriate but essential to the efficient use
of radio facilities.””12

Since any radio emission, regardless of its range, may affect or cause
interference to other radio signals crossing state lines, it is subject to the
regulatory authority of the FCC.*® As Judge Freed in U.S. v. Betteridge,
(N.D. Ohio, E. Div., 43 F. Supp. 53, 55) pointed out, because of the
natural characteristics of electromagnetic waves “all transmissions of en-
ergy, communications or signals by radio, either use an interstate or for-
eign channel of transmission or so affect interstate or foreign channels as
to require the regulation of their use” if the purposes of the Communica-
tions Act are to be carried out effectively.'*

What this means is that the FCC has exclusive regulatory jurisdiction
with respect to any type of radio transmission, and can require every sta-
tion regardless of its power and range to have a license and to operate
under rules established by the Commission. Attempts by state govern-
mental agencies to exercise authority in this field are invalid and have been
so held by the Federal courts.?s

Monopoly Condoned and Condemned. When the Act was adopted, the
telegraph and telephone industries had come to be recognized as “natural
monopolies” in this country. History had shown the folly of free competi-
tion with wasteful duplication of facilities. Yet experience had also dem-
onstrated that monopolies often resulted in abuse of power with infliction
of unreasonably high and discriminatory rates upon the public. As protec-
tion against these predatory practices, Congress subjected both services
and charges of interstate and foreign “carriers for hire” to FCC regulations.

Section 201 of the Act makes it the duty of these telegraph and tele-
phone companies to furnish service on request and to connect with one
another to establish through routes.’® The section further declares that
these public utilities must be fair and reasonable in their “charges, prac-
tices and classifications.” Section 202 prohibits preferences in charges or
services and 203 requires the publication of all rate schedules.?

The FCC was given authority to determine and prescribe reasonable
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charges and standards of service and to require carriers subject to the
Act to file an inventory of all or any parts of their properties, classified by
units and showing original costs and estimated costs of reproduction less
depreciation. The Commission was also given “free access” to all proper-
ties of the carriers and their “accounts, records, and memoranda.”*8

While recognizing and sanctioning regulated monopoly in domestic wire
communication services, Congress wanted to encourage competition be-
tween cable and radio in the foreign communication business. Wires and
cables were first used for regular telegraph and telephone service between
the United States and other countries. Subsequently, wireless transmission
was developed, and, as heretofore pointed out, by 1934 radio telegraphy
and telephony had become well established in the overseas service. Con-
gress was concerned that no arrangements or agreements of any kind
should be made which might unduly restrain competition between cable
and radio as two separate and distinct means of international communi-
cation.'® Accordingly, Section 314 of the Act provides that any such
contrivances or deals involving unfajr methods of competition are un-
lawful.2°

Broadcasting: a Field of Free Competition. Unlike the telegraph and
telephone industries, Congress recognized the field of broadcasting as one
of free competition. Radio and television stations broadcasting programs
intended to be reccived by the general public are not considered to be
“common carriers for hire.”?' The Commission, therefore, was not given
any authority to require stations to make their facilities available to every
member of the public who might request them and has no power to de-
termine or regulate the rates charged for the sale of broadcasting time.

To guard against the tendencies toward monopolistic control in broad-
casting which had already developed in 1934, Congress declared in Section
313 of the Act that “all the laws of the United States” relating to unlawful
restraints of trade are applicable to the manufacture and sale of radio
apparatus and to broadcasting in general.?? The section further provides
that if any broadcaster is found guilty of the violation of any such laws
the court hearing the case may revoke the license of the station. In the
event the court assesses this extreme penalty, Section 311 prohibits the
Commission from granting any further radio authorizations to the guilty
party.2®

Public Ownership of Broadcast Channels. The tangible facilities in-
cluding wire and cables and other physical apparatus used by telephone and
telegraph “carriers” and broadcasting stations are privately owned. While
the use of these properties is regulated by the FCC, the actual title to the
properties is vested in the carrier companies and the broadcast ‘licensees.
This is not true with respect to broadcast channels which they employ.
Section 301 asserts with crystal clarity that one of the purposes of the Act
is “to maintain the control of the United States over all the channels of
interstate and foreign radio transmission.”2¢ It is provided that these chan-
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nels can be used for limited periods of time only under licenses granted by
federal authority and that no such license is to be construed as creating
“any right beyond the terms, conditions, and periods of the license.”25

The law states that “no station license shall be granted by the Commis-
sion until the applicant therefore shall have signed a waiver of any claim
to the use of any particular frequency or of the ether as against the regula-
tory power of the United States because of the previous use of the same,
whether by license or otherwise.”26

General Powers of the FCC. Section 303 of the Act sets forth the
general powers of the FCC with respect to broadcasting. The Commission
is authorized to classify stations, prescribe the nature of their service, de-
termine what power and type of technical facilities they shall use, the time
they shall operate, where they shall be located and the areas they shall
serve. It also may inspect equipment and installations and may designate
and cause to be published the call letters of stations.??

One of the most important powers is that of allocating channels to the
various classes of broadcasting service and the assignment of frequencies
for station operation. In these functions, the Commission is under a statu-
tory mandate to make “a fair, efficient, and equitable distribution of radio
service” among the various states and communities.28

To prevent a recurrence of the bedlam in the ether which had bedeviled
radio in earlier years, the framers of the 1934 Act gave the Commission
specific authority to make regulations “necessary to prevent interference
between stations.”?® But it was not enough simply to perform “traffic cop”
functions. To carry out its powers and keep pace with a dynamic and fast
growing industry, the Commission was required to “study new uses for
radio, provide for experimental uses of frequencies and generally encour-
age the larger and more effective use of radio in the public interest.3° It was
also given authority to make such rules and regulations and prescribe such
restrictions and conditions as might be necessary to carry out the provi-
sions of the Act.3!

Authority To Regulate Network Stations. At the time the Radio Act of
1927 was passed there was Congressional concern that networks might
acquire monopolistic controls and unduly restrict competition in the indus-
try. In the debates on the 1927 Act, Senator Dill expressed the feeling of
anxiety prevalent in Congress and among independent broadcasters:

. . the various radio organizations, including the Radio Corporation of
America and the American Telephone and Telegraph Co., are going ahead and
building up the chain stations as they desire without any restrictions because
the Secretary of Commerce has no power to interfere with them. Unless this
proposed legislation shall be.enacted they will continue to do so and they
will be able by chain-broadcasting methods practically to obliterate the in-
dependent small stations . . .32

While the commission would have the power under the general terms of the
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bill, the bill specifically sets out as one of the special powers of the Commission
the right to make specific regulations for governing chain broadcasting . . .*

This section of the bill, providing that the Radio Commission had the
power to “make special regulations applicable to radio stations engaged in
chain broadcasting”, was passed and became Section 4 (h) of the Radio
Act of 1927.3¢ It was carried over verbatim and appears as Section 303 (i)
of the 1934 law, giving the FCC the same power to make such regula-
tions.3® It was the exercise of this authority by the FCC which subse-
quently resulted in the adoption of the network regulations which now
control the relations between the networks and their station affiliates and
to which detailed reference is made in Chapter 18.

It should be noted here that only licensees of stations and not networks
as such are covered by Section 303 (i). If these stations are affiliates, and
their relationships with networks affect their ability to operate in the pub-
lic interest, then the Commission is empowered by law to make special
rules governing their operations. It goes without saying that the effect of
exercising this power is an indirect control over the network organizations.

There has been growing sentiment in Congress during the past few years
in favor of amending the law, giving the FCC direct regulatory authority
over the networks. For example, a bill introduced in Congress in Feb-
ruary, 1960 (HR 11340) by Congressman Oren Harris would bring TV
and radio networks under FCC control, requiring “operating certificates”
for networks with proscriptions against illegality in programs, failure to
exercise control over matter broadcast, giving unfair advantages in matter
broadcast to products and services in which networks have interests, and
making contracts with affiliates not deemed to be in the public interest.
However, there is strong opposition to such legislation from some seg-
ments of the broadcast industry, and whether Congress will provide for
FCC regulation of the networks is highly problematical.

On May 4, 1960, the FCC expressed approval of bills pending in Con-
gress which would give the Commission power to regulate networks. The
Commission ‘said it did not mean to suggest, however, “that the present
responsibility of station licensees under the Act should in any way be
diminished. Rather, the responsibilities which would be placed upon net-
works under these bills should complement, and not substitute for the
existing responsibilities of broadcast stations.” (FCC Mimeograph No.
88411).

Licensing Powers. Of all the powers possessed by the FCC none is
more important than. that which pertains to its licensing functions. Sec-
tion 308(a) of the Act gives the Commission authority to grant construc-
tion permits and station licenses or modifications or renewals thereof.
Paragraph(b) of the same section specifies that all such applications “shall
set forth such facts as the Commission by regulation may prescribe as
to citizenship, character, and financial, technical, and other qualifications
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of the applicant to operate the station,” and other information pertaining
to ownership of facilities, proposed frequency, power, hours of operation,
and the purposes for which the station is to be used.?s

At any time after the filing of an application, or during the period of a
license, the Commission may require from the applicant or the licensee
additional information to determine whether the application should be
granted or denied or the license should be revoked.3” Such information
must be submitted in written form under oath or affirmation.3#

No construction permit or station license, or any rights pertaining
thereto may be transferred, assigned or disposed of in any manner with-
out the prior approval of the Commission. Section 310(b) requires the
filing of a written application for such transfer or assignment and the
written consent of the Commission.??

If upon examination of any application, it appears that the appli-
cant is not qualified or that a grant would not serve the public interest, the
Commission has the power to deny the application. The applicant, how-
ever, must be given an opportunity for a public hearing before the decision
is made final, as provided in Section 309(b) .4

If the licensee fails to operate substantially as required by his license
or fails to observe or violates any provision of the Act or regulation of the
Commission, the agency may issue a cease and desist order with respect to
the offense. In the case of willful or repeated violations of the law or
regulations as described in Section 312, the more serious penalty of license
revocation may be assessed. Before either a cease and desist order or li-
cense revocation can become final, however, the licensee must be given the
opportunity for a hearing as prescribed in paragraphs (c), (d), and (e) of
Section 312.41

As is discussed more fully in Chapter 21, Congress recently amended
Section 503, granting the FCC authority to impose forfeitures for willful
and repeated violations of the Act, certain sections of the Criminal Code,
United States treaties, or FCC regulations.

Station Operators. The Commission has the responsibility of classify-
ing and prescribing the qualifications of station operators and issues li-
censes in accordance therewith. Subject to the right of an operator to a
formal hearing as provided in Section 303(2), the Commission is vested
with power to suspend and revoke his license if convincing evidence shows
him guilty of any of the following offenses:

1. Violation of any provision of the Act, treaty or other agreement
binding on the United States or rules implementing the same.

2. Failure to carry out a lawful order of the master of a ship.

3. Willful damage to any radio installations.

4. Transmission of superfluous radio communications containing pro-
fane or obscene words; or willful transmissions of false or deceptive
signals or communications.
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5. Willful and malicious interference with any other radio communi-
cations.

6. Obtaining or attempting to obtain for himself or another an oper-
ator’s license by fraudulent means.*? ‘

Program Controls. Section 326 of the Act specifically prohibits the
Commission from censoring radio and television programs. It reads:

Nothing in this Act shall be understood or construed to give the Commission
the power of censorship over the radio communications or signals transmitted
by any radio station and no regulation or condition shall be promulgated or
fixed by the Commission which shall interfere with the right of free speech by
means of radio communication,*

There have been differences of opinion as to what this provision means.
Some have contended that it precludes any concern on the part of the
Commission with the program service of licensees, except in cases where
there are violations of specific laws. A spokesman for this point of view is
FCC Commissioner T.A.M. Craven. On November 19, 1958, the FCC
adopted a public notice proposing to make certain revisions in Section IV
of its renewal application form 303.%* The changes proposed pertain to
that part of the application form which elicits information regarding past
program service of a station and that intended for the future. Commis-
sioner Craven dissented to the proposed changes, contending that the
Commission exceeds its authority when it requires applicants for broadcast
facilities to file any program information except that which may be re-
quested to determine whether a specific law would be or is being vio-
lated. He belicves that the First Amendment to the Constitution and Sec-
tion 326 of the Act forbid the Commission from exercising any authority
over broadcast programming except where infractions against lottery laws
and the like may be involved.*s

Others have interpreted Section 326 differently. Relating it to other
provisions of the Act, they believe that, while the Commission cannot tell
a station what particular program or programs it can or cannot present, it
does have the authority and the responsibility to review the over-all opera-
tion of a station when it comes up for renewal of its license to determine
whether its operation has been in the public interest. This interpretation
seems to be correct as confirmed by the legislative history of the Radio
Act of 1927, the Communications Act of 1934, and the consistent ad-
ministrative practice of the two commissions and court decisions.

Early Administrative Practice. The law directs the Commission to
grant licenses and renewals of these licenses only if public interest, con-
venience and necessity will be served thereby. The original Federal Radio
Commission which was established in 1927 assumed from the beginning
that program service was an important factor in making this determination.
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The renewal application forms used by it contained questions as to the
amount of time devoted by the station to various types of programs.*6

From 1927 to 1934, this original commission made reports to Congress
regarding its practice of evaluating program service in connection with its
consideration of renewal applications. By the time Congress was consider-
ing the replacement of the 1927 law with the Communications Act of
1934, there appeared to be little doubt that the government did have the
authority and the responsibility to take program performance into account.

In Congressional hearings on one of the bills which culminated in the
1934 law, the National Association of Broadcasters presented a statement
upholding this regulatory authority. It read in part as follows:

It is the manifest duty of the licensing authority in passing upon applications
for licenses or the renewal thereof, to determine whether or not the applicant
is rendering or can render an adequate public service. Such service necessarily
includes broadcasting of a considerable proportion of programs devoted to
education, religion, labor, agricultural and similar activities concerned with
human betterment. In actual practice over a period of seven years, as the
records of the Federal Radio Commission amply prove, this has been the
principal test which the Commission has applied in dealing with broadcasting
applications.*?

In hearings upon the same bill, the Chairman of the Federal Radio
Commission testified that “it is the duty of the Commission in passing on
whether or not that station should be relicensed for another period, to
say whether or not its past performance during the last license period has
been in the public interest.”*® Fully informed of the procedure which had
been followed by the Federal Radio Commission, Congress re-enacted the
relevant provisions in the Communications Act of 1934.

When the 1934 Act was being considered by Congress there was a great
deal of public agitation and pressure for a provision in the law which
would require stations to set aside substantial portions of their broadcast
time to be used by educational institutions and other non-profit organiza-
tions. In fact, the public feeling was so strong that 23 Senators voted for
the Wagner-Hatfield Amendment which proposed to allocate 25 per cent
of all radio broadcasting facilities to educational, religious, agricultural,
labor, cooperative, and similar non-profit-making interests. While Con-
gress did not adopt the amendment,*® it did pass Section 307 (c) of the
Act directing the FCC to make a study of the proposal and report to
Congress its findings.5°

The Commission did make a stidy, and in its report to Congress in
1935 it advised against the adoption of the legislative proposal. Its main
reason for opposing it was that it already had adequate authority to
achieve the ends that Congress had in mind. The Report in part said:
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The Commission feels that present legislation has the flexibility essential to
attain the desired ends without necessitating at this time any changes in the
law.

In order for non-profit organizations to obtain the maximum service possible,
cooperation in good faith by the broadcasters is required. Such cooperation
should therefore, be under the direction of the Commission.”

FCC Program Powers Recognized by the Courts. From the very be-
ginning, therefore, the FCC took the attitude that it did have the power
to take into account program service as an important factor in its public
interest determinations. Its view had been supported not only by legislative
history and prior administrative practice, but by court decisions as well.

In the KFKB case referred to in the previous chapter, in which Dr.
Brinkley’s application for a renewal of license was denied, the Federal
Radio Commission said:

The Commission is expressly precluded by the Radio Act of 1927 from ex-
ercising any power of censorship. At the same time, the Commission must,
under the statutory standard, reach a decision that the nature of the program
broadcast is in the public interest, convenience and necessity before it may
grant an application. Upon the evidence adduced, the Commission feels con-
strained to hold that the practice of a physician’s prescribing treatment for a
patient whom he has never seen, and bases his diagnosis upon what symptoms
may be recited by the patient in a letter addressed to him, is inimical to the
public health, and safety, and for that reason is not in the public interest.

The testimony in this case shows conclusively that the operation of Station
KFKB is conducted only in the personal interest of Dr. John R. Brinkley.
While it is to be expected that a licensee of a radio broadcasting station will
receive some remuneration for serving the public with radio programs, at the
same time the interest of the listening public is paramount, and may not be
subordinated to the interests of the station licensee. A license to operate a radio
broadcasting station is a franchise from the public, and the licensee is a trustee
for the public. Station KFKB has not been operated in the interest of the
listening public and we, therefore, find that public interest, convenience and
necessity will not be served by granting the application for renewal of its
license.™

The United States Court of Appeals for the District of Columbia sus-
tained the Commission’s decision, holding that under Section 11 of the
Radio Act of 1927 the Federal Radio Commission was “necessarily called
upon to consider the character and quality of the service to be rendered
and that in considering an application for renewal of a license an impor-
tant consideration is the past conduct of the applicant.”?*

In its argument to the Court of Appeals, the Commission had contended
that there had been no attempt on its part “to scrutinize broadcast matter
prior to its release,” and that administrative review of the station’s past
conduct was not censorship.’* The Court agreed with this point of view.
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In a 1932 case, the Court of Appeals again reaffirmed this postion. A
Reverend Dr. Shuler owned KGEF in Los Angeles. The Commission
denied his application for renewal of license on grounds that he attacked
religious organizations, public officials, the courts, institutions and indi-
viduals; that these attacks often were not based upon facts; and that, in
general, the programs of the station tended to be “sensational” in character
rather than instructive or entertaining.¥ On appeal, the Court sustained
the Commission’s decision. In its opinion the Court said:

If it be considered that one in possession of a permit to broadcast in inter-
state commerce may, without let or hindrance from any source, use these
facilities, reaching out, as they do, from one corner of the country to the other,
to obstruct the administration of justice, offend the religious susceptibilities of
thousands, inspire political distrust and civic discord, or offend youth and in-
nocence by the use of words suggestive of sexual immorality, and be answer-
able for slander only at the instance of the one offended, then this great science,
instead of a boon, will become a scourge, and the nation a theatre for the dis-
play of individual passions and the collision of personal interests. This is neither
censorship nor previous restraint, nor is it a whittling away of the rights guar-
anteed by the First Amendment, or an impairment of their free exercise . . .5

Dr. Shuler appealed the case to the U. S. Supreme Court, but his petition
for a writ of certiorari was denied.’” This left no doubt, from a judicial
point of view, that the Federal Radio Commission had the authority to
evaluate past program performance in connection with its consideration
of renewal applications.

Judicial Sanction of Network Regulations. The language prohibiting
censorship, which appeared in Section 29 of the Radio Act of 1927, was
reproduced verbatim in Section 326 of the Communications Act of 1934.
It came up for consideration again by the Federal courts in connection
‘with their review of the FCC’s network regulations.

It is interesting to note that Commissioner Craven, in 1941, when he
was serving his first term as a member of the FCC, dissented to the Com-
mission’s adoption of the network regulations on much the same grounds
that he objects to requiring applicants and licensees to furnish information
regarding program service. In a nineteen-page dissent, in which former
Commissioner Norman Case joined, he said:

. . . The type of regulation specified by Congress for broadcasting clearly
envisioned that the Communications Commission should not regulate the
programs, the business practices or business policies of broadcast licensees.®®

The network regulations were vigorously contested in the courts. Con-
tentions similar to those made in the earlier cases were made that the
Commission’s powers were limited to technical matters, and that the right
of free speech within the purview of the First Amendment and Section 326
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of the Communications Act was abridged. The Supreme Court rejected
these arguments and upheld the legal validity of the regulations. In answer
to the contentions of the appellants, the Court said:

The Commission’s licensing function cannot be discharged, therefore, merely
by finding that there are no technological objections to the granting of a
license. If the criterion of ‘public interest’ were limited to such matters, how
could the Commission choose between two applicants for the same facilities,
each of whom is financially and technically qualified to operate a station? Since
the very inception of Federal regulation of radio, comparative considerations
as to the service to be rendered have governed the application of the standard
of ‘public interest, convenience, or necessity.’

The Court further said:

. we are asked to regard the Commission as a kind of traffic officer,
policing the wave lengths to prevent stations from interfering with each other.
But the Act does not restrict the Commission merely to supervision of the
traffic. It puts upon the Commission the burden of determining the composition
of that traffic.%

FCC Authority Limited by Public Interest Considerations. While
possessing a wide range of discretion in the exercise of its powers, the
Commission must always be guided by the “public interest, convenience,
or necessity.” If at any time, it fails to comply with this standard, the
courts are available for redress.

For example, in choosing among applicants for limited radio facilities,
the Commission may exercise administrative discretion, but the law re-
quires that its judgments be based upon public interest considerations.
Parties who are aggrieved by actions unsupported by substantial evidence
or by “arbitrary” or “capricious” actions, not in accord with this statutory
requirement may secure relief through appeal to the courts.

In this connection, the following discourse of the United States Supreme
Court in a 1952 case is pertinent:

With the chaotic scramble for domestic air space that developed soon
after the First World War, Congress recognized the need for a more orderly
development of the air waves than had been achieved under prior legislation.
Although the Radio Act of 1912 had forbidden the operation of radio apparatus
without a license from the Secretary of Commerce and Labor, judicial decision
left him powerless to prevent licensees from using unassigned frequencies, to
restrict their transmitting hours and power, or to deny a license on the ground
that a proposed station would necessarily interfere with existing stations. See
National Broadcasting Co. v. United States, 319 U. S. 190, 212. Congress there-
upon, in the Radio Act of 1927, created the Federal Radio Commission with
wide licensing and regulatory powers over interstate and foreign commerce.

Congress did not purport to transfer its legislative power to the unbounded
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discretion of the regulatory body. In choosing among applicants, the Commis-
sion was to be guided by the ‘public interest, convenience, or necessity’, a
criterion we held not to be too indefinite for fair enforcement. New York
Central Sécurities Corp. v. United States, 287 U. S. 12. The statutory standard
no doubt leaves wide discretion and calls for imaginative interpretation. Not
a standard that lends itself to application with exactitude, it expresses a policy,
born of years of unhappy trial and error, that is ‘as concrete as the complicated
factors for judgment in such a field of delegated authority’. Federal Com-
munications Comm’n v. Pottsville Broadcasting Co., 309 U. S. 134, 138.

Congress might have made administrative decision to license not reviewable.
Although it is not suggested—or implied by the grant of power to review—that
Congress could not have reserved to itself or to the Commission final designa-
tion of those who would be permitted to utilize the air waves, precious as they
have become with technological advance, it has not done so. On the other hand,
the scope of this Court’s duty to review administrative determinations under
the Federal Communications Act of 1934, 48 Stat. 1064, as amended, 47
U.S.C., Section 151 et seq., has been carefully defined. Ours is not the duty
of reviewing determinations of ‘fact’ in the narrow, colloquial scope of that
concept. Congress has charged the courts with the responsibility of saying
whether the Commission has fairly exercised its discretion within the vaguish,
penumbral bounds expressed by the standard of ‘public interest’. It is our
responsibility to say whether the Commission has been guided by proper con-
siderations in bringing the deposit of its experience, the disciplined feel of the
expert, to bear on applications for licenses in the public interest.®*

In the foregoing discussion, the principal features of the Communica-
tions Act and the general scope of the FCC’s statutory authority have been
analyzed. The next chapter describes the administrative and organizational
structure developed by the FCC to exercise its powers and perform its
functions.
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CHAPTER 4

How the FCC Is Organized and
Conducts Its Business

In the last analysis, much depends on whether administration is heavy-
handed and burdensomely bureaucratic or whether it is flexible and im-
aginative.—MARSHALL E. DIMOCK*

As prescribed in Section 4 of the Communications Act, the FCC is
composed of seven commissioners chosen by the President with the advice
and consent of the Senate, one of whom the President designates as Chair-
man.! As specified in the same section, the terms of the first commissioners
ran for one, two, three, four, five, six and seven years, respectively, with
all successive appointments made for seven years and until their successors
are appointed and have qualified, except that they may not continue to
serve beyond the expiration of the next session of Congress subsequent to
the end of their fixed term. A person chosen to fill a vacancy is appointed
only for the unexpired term of the Commissioner whom he succeeds.?

The Communications Act has very little to say about the qualifications
of commissioners. It does require that they be citizens of the United
States and no more than four of them may be members of the same po-
litical party. For the service they perform for the American people they
draw annual salaries of $20,000 except for the Chairman who gets
$20,500.2 _

Legislative Restrictions on Commissioners. As specified in the Act,
while serving on the Commission, members are prohibited from having a
financial interest in any of the following activities, enterprises or companies:

1. The manufacture or sale of radio apparatus or equipment for wire

or radio communication.

2. Any kind of radio transmission of energy.

3. Any wire or radio communication.

4. Companies furnishing services or such apparatus to those engaged in

wire or radio communication or to those manufacturing or selling
such equipment.

* Professor and Head, Graduate Government Department, New York Uni-
versity.
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5. Any company owning stock, bonds, or other securities of any such

companies.*

The commissioners are further prohibited from participating in any
hearing or proceeding in which they have a pecuniary interest and may
not be employed by or hold any official relationship to any person sub-
ject to any of the provisions of the Communications Act. They may not
own stocks, bonds, or other securities of any corporation over which the
FCC has any jurisdiction. Nor may they be otherwise employed, or engage
in any other business, vocation or profession while they are on the Com-
mission.> Formerly, they could accept reasonable honorariums or com-
pensation for the presentation or delivery of publications or papers. Recent
legislation, however, prohibits this. (See 1960 Amendments to Act in
Appendix I).

If a member terminates his service prior to the expiration of his ap-
pointed term, he must wait for a year before he may represent any person
before the Commission in a professional capacity. This restriction does not
apply, however, if he continues to serve out his appointed term.

Transaction of Business. The seven commissioners function as a unit,
and exercise general supervision over the work of the agency.” The Chair-
man, however, as provided in Section 5 (a) of the Act, serves as the chief
executive officer of the Commission. It is his duty to preside at all meetings
of the Commission, and to represent the agency in all legislative matters,
(except that any other commissioner may present his own or minority
views). He also represents the Commission in all matters requiring con-
ferences or communications with other governmental officers, departments
or agencies, and generally coordinates and organizes the work of the
Commission.?

Four members of the Commission constitute a quorum for the trans-
action of business.® General sessions of the Commission are required to
be held at least once a month at its principal offices in Washington, D. C.
Special meetings, however, may be held elsewhere in the United States if
economy and convenience will be served.’® Biographical material pertain-
ing to present FCC commissioners and past chairmen appears in Appen-
dix 2. Also, a brief chronology of significant FCC events is set forth there.

The Commission has the legislative authority to take actions, make
rules and regulations and issue orders, not contrary to law, as may be
necessary to carry out its functions and may conduct proceedings in a
manner “as will best conduce to the proper dispatch of business and to the
ends of justice.”*!

Every vote and official action of the Commission must be recorded, and
its proceedings (excluding its business meetings) shall be open to the
public upon request of any interested party. One statutory exception to
this is that the Commission may withhold publication of records or pro-
ceedings containing secret information affecting the national defense.!?

Reports to Congress. A special matter of business required by law is
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the preparation and transmission of an annual report to Congress. This
report must contain (1) information collected and considered by the Com-
mission to have value in the settlement of questions relating to regulation
of interstate and foreign transmissions by wire and radio; (2) information
as to its work and accomplishments, and. the adequacy of its staff and
equipment. A former requirement for biographies of all persons employed
during the year, their FCC positions and salaries, together with names of
those who left the employ of the agency, was repealed in 1952.13

Personnel and Expenditures. Legislative authority for the selection of
staff personnel appears in paragraphs (1) and (2) of Section 4(f) of the
Act.14 Subject to civil-service laws and the Classification Act of 1949, the
Commission is authorized to appoint “officers, engineers, accountants,
attorneys, inspectors, examiners, and other employees™ as are necessary to
carry out its functions.’® It is provided that each commissioner may ap-
point a legal assistant, engineering assistant, administrative assistant, and
a secretary to serve in his office, and may prescribe the duties of each.! In
filling these patticular jobs, he may disregard the civil-service laws but
must comply with the requirements of the Classification Act of 1949.%7

Paragraph (g) of Section 4 authorizes expenditures out of available
appropriations as are necessary for the performance of Commission func-
tions. All such expenditures, including necessary transportation expenses
of commissioners or their employees, incurred while conducting any
official business outside the city of Washington, are allowed and paid on
the presentation of itemized vouchers approved by the Chairman or by
such other members or officer as may be designated by the Commission.*®

Original Organization of the FCC. The Communications Act, as
adopted in 1934, provided that the Commission might divide itself into
not more than three divisions, each to consist of at least three members. It
was further provided that the Commission might direct that “any of its
work, business or functions” might be assigned or referred to any division
for action. In case of referral, the division was authorized to act on the
assigned matter with all the jurisdiction and powers conferred by law upon
the full Commission, and its action had the same force and effect as if taken
by the Commission.?

As originally passed, the Act also authorized the agency to assign or
refer any portion of its work to an individual commissioner or to a board
composed of one or more employees. This authority, however, did not
extend to investigations instituted on the Commission’s own motion, or
to those specifically required by the Act. Nor was it applicable to contested
proceedings requiring the taking of testimony at public hearings, unless
agreed to by the parties involved.*

Any action taken by an individual commissioner or a board with respect
to an assigned matter had the same force and effect as if taken by the
Commission. It was provided, however, that any party affected by any
order, decision, or report of such commissioner or board might file a
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petition for rehearing by the Commission or a division. Any action by a
division upon such a petition was subject to review by the Commission.2!

Pursuant to these provisions, immediately after its creation the FCC
established three divisions—Broadcast, Telephone, and Telegraph—each
composed of two members with the Chairman of the Commission acting
ex officio as a third member of each division.?? The agency exercised
authority over all matters not assigned to any division, and specifically
retained jurisdiction over the allocation of frequency bands to the various
classes of radio service and all matters involving two or more divisions.
Pursuant to Section 405 of the Act, the full Commission was required to
dispose of petitions requesting rehearing of cases decided by a division.?3

This system of compartmentalized regulation did not prove satisfactory.
There were jurisdictional disputes within the Commission. Differences in
work load among the divisions required some commissioners to assume
more responsibility than others. Because of the interrelationships of the
telegraph, telephone and broadcast industries, a commissioner’s com-
petency in one area of regulation was limited by his lack of experience
and knowledge in the others. As Harry Warner has pointed out, “the
division system was not conducive to cooperation and mutual understand-
ing, vested an unnecessary share of responsibility and power in each divi-
sion and prevented a rounded development of each commissioner’s
knowledge and experience.”2

FCC Divisions Abolished. Having become dissatisfied with the system,
the Commission abolished the Telegraph, Telephone and Broadcast di-
visions on October 13, 1937 and assumed full responsibility for all their
functions.® Henceforth, the Commission acted as a unit in regulatory
matters relating to the three industries, with each commissioner having an
equal voice in all policy determinations and other regulatory matters.

The organization at the staff level, as it was established at the time the
Commission began operations in 1934, was not changed. It consisted of
four departments with the heads thereof directly responsible to the full
Commission. There was the Secretary and his assistants responsible for
keeping records, maintaining dockets, and performing other functions
essential to daily operations. The Legal Department headed by a General
Counsel, was concerned with such matters as applications and complaints,
carried on investigations, and handled litigation involving the Commission
and the Courts.

The technical work was done by the Engineering Department with a
Chief Engineer in charge. This included research on radio propagation,
the installation, operation and maintenance of radio equipment, and such
matters as the preparation and presentation of expert testimony at hearings
conducted by the Commission. A special section of this department partici-
pated in international conferences concerned with the technical aspects of
wire and radio communication and channel allocations. Still another sec-
tion operated in the field, conducting examinations for radio operators,
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monitoring and inspecting station operations and assisting in field investi-
gations.

The fourth department was the Accounting, Statistical and Tariff De-
partment headed by a Chief Accountant. Its work was concerned with
classification of services, depreciation and cost analysis, determination of
rate schedules, and statistical studies relating to the communications in-
dustries.

Staff Organization Proves Inefficient. This departmental organization,
with work arranged and divided on the basis of specialized knowledge and
skills, was maintained for more than fifteen years. In the middle forties,
however, faced with the prospect of a greatly increased work load after
the War, the Commission began to think seriously in terms of a reorgan-
ization of its staff to achieve more economical and efficient operation. In
August, 1945, Charles S. Hyneman, who had been serving as Director of
the Foreign Broadcast Intelligence Service, a wartime service of the FCC,
was assigned the task of helping work out a new organization.?®

He was busy at the job for more than a year and a half. In his book,
Bureaucracy in a Democracy, published in 1952, he described the organ-
izational situation and problems at the FCC as he had found them while
he was there. He pointed out that no man below the seven commissioners
was in a position to coordinate and direct the work of the agency effec-
tively. With respect to the manner in which the staff then disposed of cases,
he wrote:

. . . Accountant, engineer, and lawyer negotiate in order to decide what
questions shall be taken up next and how much work shall be done on the
particular case. If agreement is reached (and it usually is) as to how men in
the three divisions shall relate their work on a particular case, the individuals
who actually do the work get their instructions from different superior officers
and the original agreement is readily upset because someone forgets his part
of the agreement or neglects to tell somebody else that a more pressing matter
has arisen and he has reassigned his man to another task. The practical con-
sequence of this situation is that the work which men in three different divisions
do on a specific case is not well timed. Sometimes the case which should
have gotten up before the commission last month, and which is scheduled to
get there this month, does not actually get there until month after next. And it
is not because men who analyze the cases lack competence or loaf on the job;
it is because there is no one (short of the commissioners themselves) who
has authority extending over all three divisions and is able to coordinate the
work.?

After a detailed discussion of the operational demerits of this system,

Mr. Hyneman stated that the commissioners had to choose between two
sets of values:
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They can organize the staff according to specialized knowledge or skill,
suffer delays, and incur excessive costs in getting matters brought before them
for attention, but have the assurance that the commissioners will get a full dis-
closure of the important considerations which they ought to take into account
in making their decisions. Or the commissioners can organize the staff accord-
ing to the industry (or area of affairs) to be regulated, have the assurance that
there are men below them with ample authority to coordinate and direct all of
the work on each and every problem that comes before the commissioners, and
take a chance that these men will not, consciously or unconsciously, prejudice
the decisions of the commissioners by failure to make available to them the
information and points of view which they ought to consider. . . .28

The Hoover Commission, after a careful study of regulatory commis-
sions, in 1949 made recommendations with respect to their internal
organization. Its task force had recommended that agencies like the FCC,
whose staffs were organized on a professional basis (e.g., with legal,
engineering and accounting departments) reorganize on a functional
basis in terms of the second alternative suggested by Mr, Hyneman.2?

The Hoover Commission, in its report to Congress, favored vesting all
administrative responsibility of the regulatory agency in its chairman, but
had nothing to say about how the staff should be organized.®°

Congress Becomes Concerned. Congress became increasingly con-
cerned with the mounting backlog of work at the FCC and was especially
unhappy about the slowness with which many cases were decided. After
more than a decade of study including lengthy public hearings, the Sen-
ate Committee on Interstate and Foreign Commerce recommended that
the Communications Act of 1934 be amended to provide, among other
things, for a reorganization of the Commission along functional lines and
to center administrative responsibility in the Chairman.

In its report to Congress on these amendments, submitted January 25,
1951, the Senate Committee said:

Section 5 of the bill is a revision of Section 5 of the law which deals with
the organization of the Commission. The existing section of the law is an
anachronism in that it provides for a permissive divisional organization of the
Commission, which was adopted briefly shortly following enactment of the
law in 1934 and then dropped. . . .

The most important subsection, and in the committee’s opinion one of
the most important of the entire bill here recommended, is subsection (b)
which would reorganize the Commission into a functional organization. To
make clear what the effect of this subsection would be, it should be explained
that the Commission has been organized into three principal bureaus—Engi-
neering, Accounting, and Legal. It also has, of course, other subsidiary sections
and units but the bulk of its licensing work flows upward through these three
bureaus. Regardless of the type of case involved, each of these three bureaus
must independently, or occasionally in consultation, pass upon applications and
other types of cases. Whether or not this system is responsible, the fact re-
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mains that the Commission’s backlog of cases has continued to mount to
alarming proportions. Hearing cases rarely get out in less than 2 years; some
have been before the Commission as long as 4 to 7 years.

Citizens and taxpayers are entitled to greater consideration and better
service from their Government than this.

Moreover, under this system, the three bureaus have become self-contained
and independent little kingdoms, each jealously guarding its own field of opera-
tions and able to exercise almost dictatorial control over the expedition of a
case. They can, and have, set at naught the best efforts of individual Com-
missioners to spur action.*

Communications Act Amended Requiring Establishment of Functional
Organization. After consideration of reports from both Houses as well
as the Conference Report,?> Congress amended Section 5 of the Com-
munications Act to provide for the changes recommended.®® As amended,
the section required the Commission, within six months, to “organize its
staff into (1) integrated bureaus, to function on the basis of the Com-
mission’s principal workload operations, and (2) make such other di-
visional organizations as the Commission may deem necessary.”?* It was
further required that each such integrated bureau should include “such
legal, engineering, accounting, administrative, clerical, and other person-
nel” as the Commission might determine to be necessary.?®

This amendment further directed the Commission to set up a new unit
in the agency consisting of a “review staff” to assist in the preparation of
summaries of evidence taken at adjudicatory hearings and by the compila-
tion of facts material to exceptions and replies filed by interested parties
after initial decisions and before oral argument, and “by preparing for the
Commission or any member or members thereof, without recommenda-
tions and in accordance with specific directions from the Commission or
such member or members, memoranda, opinions, decisions, and orders.”?¢

Congress was concerned that this “review staff” be an independent
group able to perform accurate and objective reporting functions, and
with this end in mind provided (1) that it should be directly responsible
to the Commission and not a part of any bureau or divisional organization
thereof; (2) that none of its work should be supervised or directed by any-
one other than a member of the review staff whom the Commission would
designate as head of such staff; and (3) that no employee of the Commis-
sion not a member of the review staff should be allowed to perform any
of the review functions.®

The original language of Section 5 of the Communications Act was
further amended to provide for greater flexibility in the delegation of
authority, and references to the Commission’s authority to organize itself
into “divisions” were deleted from the law.

Except for certain adjudicatory cases designated for hearing by the
Commission and which must be conducted by it or an examiner as re-
quired by the Administrative Procedure Act,*® the Commission was
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authorized to delegate functions as follows. It can, when necessary to the
proper functioning of the Commission and prompt and orderly conduct of
its business, “assign or refer any portion of its work, business, or functions
to an individual commissioner or commissioners or to a board composed of
one or more employees of the Commission.”?® Any such assignment may
be amended, modified or rescinded at any time, and any person aggrieved
by any action taken under such an assignment may file an application for
review by the Commission.*® The Commission, upon approval of such an
application, may “affirm, modify, or set aside such order, decision, report
or action,” or order a rehearing thereon as provided in Section 405 of the
Act.#

Actually, the functional organization required by the 1952 amendments,
for the most part had already been established by the FCC before they
were passed. The first step in the staff reorganization was taken in early
1950 and had been fully completed by March, 1952.42

Present FCC Organization. As it operates today, the FCC is divided
into four bureaus and seven staff offices. The functions of these various
units, as described in Part O of the Commission’s Rules and Regulations,
are briefly set forth below.

Broadcast Bureau. Among the more important functions of the Broad-
cast Bureau are (1) the processing of applications for broadcasting
stations; (2) participation in hearings involving applications and rule
making proceedings; (3) studying frequency allocations and drafting
plans for their use in the broadcast services; (4) studying and establishing
technical requirements for broadcasting equipment; (5) participation in
government, industrial and international conferences concerning broadcast
services and (6) the making of recommendations to the Commission con-
cerning the promulgation of broadcasting rules and standards as well as
recommendations relating to other functions mentioned.

The work load of the Broadcast Bureau is distributed among the Office
of the Chief and seven divisions: namely, Broadcast Facilities, Renewal
and Transfer, Complaints and Compliance, Rules and Standards, Eco-
nomics, License and Hearing.43

A special Office of Network Study has been established in the Bureau
to compile data relating to radio and television network operations to help
the Commission develop and maintain an adequate regulatory program.%

Common Carrier Bureau. The work of the Common Carrier Bureau
is handled by the Office of the Chief and four divisions: Telephone, Tele-
graph, International, and Domestic Radio Facilities. Its primary functions
are concerned with the regulation of rates and services of telegraph and
telephone companies and the licensing of their wire and radio operations.
Its staff participates in international conferences and collaborates with
representatives of state regulatory agencies and the National Association
of Railroad and Utilities Commissioners in cooperative studies of matters
which are of common concern to the FCC and state commissions.*
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Safety and Special Radio Services Bureau. As previously mentioned,
for every station broadcasting to the general public there are many others
providing special radio services. It is the main function of the Safety and
Special Radio Services Bureau to issue authorizations for these special
operations. It also initiates any rulemaking proceedings with respect to
them, studies frequency assignments and technical requirements for
equipment, participates in international conferences and collaborates with
other governmental agencies and industry groups interested in the prob-
lem of safety and special radio services, and plans and executes an en-
forcement program for such services, including educational campaigns con-
ducted in collaboration with the Field Engineering and Monitoring
Division.

In addition to the Office of the Chief, there are five Divisions in the
Bureau: Aviation, Marine, Public Safety and Amateur, Industrial, and
Land Transportation.*®

Field Engineering and Monitoring Bureau. Another important phase
of the Commission’s work is handled by the Field Engineering and
Monitoring Bureau. This unit consists of four divisions: namely, Engineer-
ing, Inspection and Examination, Monitoring and Field Operating Division
and its associated field organization, consisting of district offices, their
sub-offices, marine offices and monitoring stations located in major cities
in various parts of the country. The locations of these various field offices
and monitoring stations, including specific mailing addresses and person-
nel, are listed in Section 0.49 of the Commission’s Rules and Regulations
and are reproduced in Appendix III. This Bureau is responsible for all
engineering activities in the field relating to broadcast stations including
station inspections, monitoring, direction finding, signal measurement, and
investigation.*”

It also administers and enforces rules for commercial radio operators,
and conducts examinations and issues licenses to these operators. It also
processes data to determine whether proposed new or modified antenna
structures will create hazards to air travel; and participates in international
conferences relating to communications.*8

Office of Hearing Examiners. All of these various bureaus are served
by the Office of Hearing Examiners. In 1946, Congress passed the Admin-
istrative Procedure Act which, among other things, provides for the ap-
pointment of hearing examiners in the FCC and other federal administra-
tive agencies. Under the provisions of this act, these examiners preside at
and conduct adjudicatory proceedings assigned them by the agency and
issue initial decisions. They are appointed subject to Civil Service laws,
and cannot be removed from their offices except for good cause established
by the Civil Service Commission after opportunity for hearing.®

Their functions are separated from those of other units in the Commis-
sion and, with limited exceptions, they are not permitted to consult with
any person or party on any factual issue in a hearing unless upon notice
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and with opportunity for all parties to participate. They may not be
supervised or directed by any FCC officer, employee, or agent engaged in
the performance of investigative or prosecuting functions. In other words,
they serve in a judicial role and are completely independent in the prepara-
tion of their opinions.

The Chief Hearing Examiner has administrative duties which include
the assignment of examiners to preside at hearings and the time and place
of hearings and the maintenance of hearing calendars. Upon advice of
other examiners he recommends to the Commission changes in rules and
regulations to simplify and expedite conduct of hearings; secures and pre-
pares reports for the Civil Service Commission or other governmental
agencies concerned with operations of the Office of Hearing Examiners;
and serves as liaison for the Commission and the Examiners in securing
advice or information from outside sources concerning the improvement
of administrative procedures applicable to hearing cases.?°

Other Offices in the Commission. The administrative affairs of the
FCC are planned and directed by the Office of Administration, under the
direction of the Executive Officer. The Executive Officer is responsible to
the Chairman of the Commission and cooperates generally with the ad-
ministrative staff of the agency in the development and improvement of
administrative procedures. The Office is concerned with employment of
personnel, budget, and the general housekeeping functions of the FCC.
Also, under the general direction of the Defense Commissioner, and with
the assistance of the various Bureaus and officers, it coordinates defense
activities (other than CONELRAD and radio-frequency management
activities of the Chief Engineer) of the Commission and keeps the Defense
Commissioner informed as to significant developments in the area.’!

The General Counsel represents the Commission in all litigation matters
and, among other functions, advises the Commission with respect to pro-
posed legislation concerning communications and assists in the preparation
of Commission reports to Congress relating thereto; interprets general pro-
cedural rules of the agency as well as statutes, international agreements
and regulations affecting its operation. He cooperates with other officers
in rendering advice with respect to rulemaking matters and proceedings
affecting more than one Bureau in the Commission.??

The Office of Chief Engineer has the following primary duties and
responsibilities: (a) plans and directs broad programs looking toward
the more effective use of communications in the public interest; (b) ad-
vises the Commission and the various Bureaus on matters of applied
technical research; (c) advises and represents the Commission on the
allocation of radio frequencies, including international agreements per-
taining thereto; cooperates with the General Counsel in advising the
Commission with respect to general frequency allocation proceedings not
within the jurisdiction of any single Bureau.

This office also collaborates with the several Bureaus in the formulation
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CHAPTER 5

Other Governmental Agencies
Concerned with Broadcasting

Any betrayal of public confidence by any station blackens the eye of all
broadcasters. . . . Repairs are needed and you can make them. And if you
need help from the government, it will be forthcoming. But don’t lose faith
in your own capacity, for if you do, you lose faith in freedom.—EARL W.
KINTNER*

The Federal Trade Commission. While the FCC is the principal gov-
ernmental agency with which the broadcaster must be concerned, there
are many others at federal, state and local levels which exercise powers
and perform functions which affect his operations. One of these is the
Federal Trade Commission, whose basic function is to prevent “unfair
methods of competition” and “unfair or deceptive acts or practices in
commerce.”! Since one of the primary concerns of this agency is with
false and misleading advertising, its regulations and activities impinge di-
rectly upon the broadcaster who depends largely upon advertising for
revenue to sustain his operations.

The Federal Trade Commission was created by the Federal Trade
Commission Act passed by Congress in 1914.2 This act provided that the
Commission should have five members appointed by the President and
subject to approval of the Senate. It provided that the original Commis-
sioners were to be appointed for three, four, five, six and seven year terms,
with successive appointments running for seven years. As is the case with
the FCC, any person chosen to fill a vacancy is appointed only for the
unexpired term of the Commissioner he succeeds. Not more than three
Commissioners may be members of the same political party and no Com-
missioner may engage in any other business, vocation or employment.

The Chairman is designated by the President and is vested with the
administrative management of the agency. Headquarters for the agency are
located in Washington, D. C. The investigational work of the Commission
is carried on by a Bureau of Investigation supported by nine field offices.

* Former Chairman, Federal Trade Commission.
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These field offices are located in New York, Washington, Atlanta, Cleve-
land, Chicago, Kansas City, Seattle, San Francisco, and New Orleans.?

The trial work of the FTC is handled by a Bureau of Litigation, while
voluntary compliance procedures are conducted by a Bureau of Consulta-
tion. Other important operating units include the Bureau of Economics
which collects and analyzes economic information for the Commission;
the office of the Executive Director with operational supervision over the
various bureaus and exercising general administrative duties; a General
Counsel who acts as principal legal officer and adviser, and, among other
things, handles all matters arising out of compliance with the Commissjon’s
cease-and-desist orders and represents the Commission before the Federal
district and appellate Courts.*

The statutory authority of the Commission is prescribed by the Federal
Trade Commission Act of 1914, mentioned above, and as amended by
the Wheeler-Lea Act of 1938 and the Oleomargarine Act of a later date.
Originally, the Act prohibited only “unfair methods of competition.” This
made it necessary in every case of false or misleading advertising for the
Commission to prove some injury to competition. The 1938 amendment,
however, provided that any unfair or deceptive act or practice in com-
merce, regardless of its effect on competition, is unlawful.> This not only
protects industry from unfair competition but protects all consumers from
deceptive advertising.

Section 5 of the Federal Trade Commission Act makes unlawful any
false radio or television advertising designed to induce listeners to pur-
chase any commodities which move in interstate or foreign commerce.

What Is “False Advertising?”. And what is “false advertisement”
within the meaning of the Act? Sec. 15 states that it is an advertisement
“which is misleading in a material respect.” In determining whether any
advertisement is misleading, “there shall be taken into account (among
other things) not only representations made or suggested by statement,
word, design, device, sound, or any combination thereof,” but also the
extent to which it fails to reveal material facts regarding consequences
which may result from the use of the commodity under the conditions pre-
scribed in the advertisement or under conditions considered to be custom-
ary or usual. The law further states that “no advertisement of a drug shall
be deemed to be false if it is disseminated only to members of the medical
profession, contains no false representations of a material fact, and in-
cludes, or is accompanied in each instance by truthful disclosure of, the
formula showing quantitatively each ingredient of such drug.”

The same section provides that, in the case of oleomargarine or mar-
garine, an advertisement shall be deemed misleading in a material respect
if . . . “representations are made or suggested by statement, word, grade
designation, design, device, symbol, sound, or any combination thereof,
that such oleomargarine or margarine is a dairy product . . .”

In the case of foods, drugs, devices or cosmetics, Section 12 of the Act
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declares false advertising to be unlawful whether or not these particular
goods move in interstate or foreign commerce. The Act defines the term
“food” to mean “(1) articles used for food or drink for man or other ani-
mals, (2) chewing gum, and (3) articles used for components of any such
article.”

The term “drug” includes “(1) articles recognized in the official United
States Pharmacopoeia, official Homeopathic Pharmacopoeia of the United
States, or official National Formulary, or any supplement to any of them;
and (2) articles intended for use in the diagnosis, cure, mitigation, treat-
ment, or prevention of disease in man or other animals; and (3) articles
(other than food) intended to affect the structure or any function of the
body of man or other animals; and (4) articles intended for use as a com-
ponent of any article specified in clause (1), (2), or (3); but does not
include devices or their components, parts, or accessories.

The Act defines “device” to include “instruments, apparatus, and con-
trivances, including their parts and accessories, intended (1) for use in
the diagnosis, cure, mitigation, treatment, or prevention of disease in man
or in other animals; or (2) to affect the structure or any function of the
body of man or other animals.”

The term ‘“‘cosmetic” embraces “(1) articles to be rubbed, poured,
sprinkled, or sprayed on, introduced into, or otherwise applied to the
human body or any part thereof intended for cleansing, beautifying, pro-
moting attractiveness, or altering the appearance, and (2) articles in-
tended for use as a component of any such articles; except that such term
shall not include soap.”

Particular attention is called to the fact that Section 15 requires the
FTC to consider not only direct falsehoods, but also failure to reveal
material facts respecting comsequences resulting from the use of the
product. Under the authority of this section, the Commission requires the
inclusion of warning statements in advertisements of potentially harmful
products.®

Failure to Disclose Material Facts. Mention should also be made of
cases involving advertisements which misrepresent the value of products
for treatment purposes by failing to disclose material facts. For example,
in a recent case, the FTC held that certain advertisements promoting the
sale of medicinal preparations for use in treatment of conditions of the
hair and scalp were misleading and unlawful. The manufacturer had falsely
represented their therapeutic effect for the prevention of baldness and had
falsely claimed that they would stimulate the growth of hair and prevent
excessive hair fall. The Commission ordered the company to discontinue
such advertisements on the grounds that they failed to reveal the fact that
the vast majority of cases of excessive hair fall and baldness are known
to dermatologists as male pattern baldness and that in cases of that type,
the preparation in question would not stop excessive hair fall, prevent or
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overcome baldness or have any favorable influence on its underlying
cause.”

Another type of advertising which has been subject to critical examina-
tion by the FTC is that which includes television demonstrations which
are represented as proving the value of a product when in fact they do not.
In a case decided June 11, 1959, the Commission, while it did not find
the evidence sufficient to support the particular complaint involved, did
enunciate clearly the principle that the use of such a demonstration, if un-
true, constitutes an unfair trade practice within the meaning of Section
5 of the FTC Act, since it has “the tendency and capacity to mislead
purchasers into believing they are buying a product which has been
demonstrated or proven to have a certain quality or characteristic. The
law is well settled that the public is entitled to buy what it thinks it is
buying .. .”8

Administrative Procedure. Certain types of cases involving deceptive
advertising are disposed of by administrative settlement or stipulation
procedure established by the Commission. Where these processes are not
successful in securing compliance with the law, formal complaints are issued
against offenders and matters are set down for public hearing before exam-
iners with counsel for the Commission assuming the general burden of
proof. After all evidence is submitted and the record closed, the Examiner
issues an initial opinion which may be reviewed by the Commission on its
own initiative or at the request of the respondent in the proceeding.

If the allegations in the complaint are sustained by the evidence, the
hearing examiner (or the Commission on appeal or review) then issues an
order requiring the respondent to cease and desist from the false or mis-
leading advertising. Subject to final review by the Federal Courts, the
order becomes final. Failure to comply with the order subjects the offender
to suit by the government in a U. S. District Court for recovery of a civil
penalty of not more than $5,000 for each violation.®

In addition to the regular proceedings, the Commission may, in some
cases, bring suit in a United States District Court and request the Court to
enjoin the dissemination of advertisements of food, drugs, cosmetics, and
devices intended for use in the diagnosis, prevention or treatment of dis-
ease, whenever it has reason to believe that such a proceeding would be
in the public interest. If the court grants the request, the injunction remains
in effect until the Commission has dismissed the complaint or it has been
set aside by the Court on review, or until an order of the Commission to
cease and desist has become final.1?

Where it is proved that the use of a commodity is injurious to health or
where there is intent to defraud or mislead, Section 14 of the Federal
Trade Commission Act states that the offender is guilty of a misdemeanor
and conviction subjects him to a fine of not more than $5,000 or imprison-
ment of not more than 6 months, or both. Succeeding convictions may
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result in a penalty of not more than $10,000 and not more than 1 year’s
incarceration, or both.

Applicability of this criminal provision, however, is limited to the
“manufacturer, packer, distributor or seller of the commodity to which
the false advertisement relates,” and specifically precludes publishers,
broadcasting stations, or advertising agencies or media, providing they
furnish the Commission on request the name and post office address of the
party for whom the advertising was disseminated.!?

The statute provides that the Commission shall certify this type of case
to the Attorney General for institution of appropriate court proceedings.!?

Complaints May Be Filed by Members of Public. Members of the
public may file complaints with the Commission regarding deceptive and
misleading advertising. No formality is required. A letter alleging decep-
tion with facts to support the charges is all that is required. Upon receipt
of any such complaint, the Commission, through its Bureau of Investiga-
tion, considers the matter and determines whether to institute formal
proceedings. It is the policy of the Commission not to disclose the identity
of the complainant.!*

If the Commission determines there is a valid basis for formal action,
as provided by the law, it may proceed against the offender on one or all
of three grounds: attacking the objectionable advertising as (1) an “unfair
method of competition;” (2) as a *“deceptive practice;” or (3) if food,
drugs, cosmetics or devices are involved, as “misleading in a material
respect.”’s

General Types of False Advertising. Several general types of deceptive
advertising have been matters of serious concern to the Federal Trade
Commission. One of these involves misrepresentations of one’s business
status or the advantages or connections which he may have, or claim to
have, in the conduct of his business. Examples of this type are:

that certain distinguished authorities or personages are connected with his
business;

that he has certain valuable contacts and arrangements with others;

that his business is for charity;

that he has Government endorsement;

that his business is an educational, religious or research institute or is non-
profit in character;

that he maintains scientific laboratories;

that the medical profession or the dental profession has endorsed his product;
that certain scientific tests have been made of his product;

and a host of other similar misrepresentations.®

A second type of advertising with which the FTC has been concerned
is that which is deceptive concerning the comparative merits of products.
For example, the audio portion of a TV commercial may well be within
legal limits on the comparative merits of two products and at the
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same time the video portion may give the false and misleading impression
of undesirability or unworthiness of the competitive product through slight-
of-hand performances or other trick devices which may be skillfully em-
ployed.’” There have been numerous cases in recent years involving this
kind of deception in which the Commission has issued cease and desist
orders.*8

As mentioned above, false claims as to the efficacy of drugs and medi-
cines constitute a third general type of advertising which has been declared
unlawful. A fourth involves fictitious pricing or misrepresentation of com-
parative prices. Another is the bait-switch kind which advertises for sale at
a low price a product described as desirable, and then when the customer
offers to buy it on the terms suggested, he is switched to other merchan-
dise either because the advertiser does not want to sell the article adver-
tised or actually may not have it in stock, or for some other reason not in
accord with fair business practice.!®

Guides have recently been adopted by the Federal Trade Commission
for the use of its staff in evaluation of pricing representations in advertis-
ing. While the guides do not purport to be all inclusive, the Commission
has said “they are directed toward the elimination of existing major abuses
and are being released to the public in the interest of obtaining voluntary,
simultaneous and prompt cooperation by those whose practices are subject
to the jurisdiction of the Federal Trade Commission.” The complete text
of these guides against deceptive pricing is reproduced in Appendix V.

FTC Monitoring Services. During the past decade the FTC has given
increasing attention to false advertising on radio and television. It has a
staff which regularly scans samples of commercial continuity of broad-
casting stations. A sample form letter used by the FTC to elicit informa-
tion along this line from broadcast licensees also appears in Appendix V.

In October, 1956, the new Radio and Television Advertising Unit was
established by the Commission whose purpose is to monitor both aural
and video presentations over broadcast media to discover any false adver-
tising claims. A sizeable number of employees is assigned to the new unit
and is actively engaged in the work in Washington and the various branch
offices. Also, all professional members of the FTC staff have been re-
quested by the Commission to report misleading radio and television ad-
vertising coming to their attention during off-duty hours, when that
advertising appears to violate the FTC Act. This supplements the regular
monitoring activities of the Commission.

The new monitoring unit employs equipment which records both aural
and visual commercial continuity broadcast by stations. If an initial study
suggests malpractice, an investigation of the matter is undertaken by a
project attorney of the Commission. If he recommends prohibitive action
against the advertiser and is supported by the Director of the Bureau of
Litigation and by the Commission, the advertiser is then formally charged
with having engaged in unfair methods of competition or unfair or decep-
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tive acts, and is brought to trial before an examiner as previously described.

FTC Warns Against lllegal Huckstering. Recently, the Federal Trade
Commission has stepped up its monitoring activities: Public reaction against
rigged television shows and offensive advertising practices prompted the
Commission to issue an official warning that it would scrutinize more
carefully “advertising excesses that dance on the edges of the law.” On
November 1, 1959, the Commission announced that it had received many
complaints from the public about TV advertising practices and was ready
to “strike fast and hard” at “illegal huckstering by the irresponsible few.”

The announcement further stated that the FTC would double its
monitoring staff, make continuous rather than spot checks on all network
commercials and speed investigations on non-network advertising through-
out the country.

Network broadcasters were further warned that they would be required
to supply all TV commercials for special scrutiny during the pre-Christmas
period from November 15 through December 15, 1959. At the same time,
the Commission reported that it already was investigating 53 cases in-
volving objectionable commercials.

Chairman Earl W. Kintner pointed out that it was beyond the FTC’s
authority to police bad-taste ads but declared that the broadcasting indus-
try had a responsibility to clamp down on advertising excesses.?

Stations Have Legal Right To Refuse False Ads. Broadcasting stations
have the legal right to refuse to accept advertising which is false, mislead-
ing or otherwise harmful to the public interest. Most contracts for the sale
of broadcasting time provide for this. A clause often incorporated in such
contracts, and recommended by Standard Rate and Data Service, reads:
“The right is reserved to reject or exclude copy which is unethical, mis-
leading, extravagant, challenging, questionable in character, in bad taste,
detrimental to public health or interest, or otherwise inappropriate or in-
compatible with the character of the publication or that does not meet
with the approval of the Federal Trade Commission.”

The Importance of Government Regulation Stressed. The importance
of governmental regulation in the advertising field is indicated by the fol-
lowing remarks taken from a speech by Charles A. Sweeney, Legal Adviser
for Radio and Television at the FTC, delivered in New York at the annual
meeting of the Division of Food, Drug and Cosmetic Law, American Bar
Association, July 12, 1957:

The increasingly important role of advertising as an essential of our con-
tinuously expanding economy not only justifies but demands such attention by
the Federal government. The Commission is seriously mindful that the im-
portance of advertising, especially in the field of foods and drugs because of
the health aspect, has grown with our expanding economy and also in direct
proportion to the lessening of direct, personal contact between producer and
consumer. Few would deny today that advertising is indispensible to the
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maintenance and continued expansion of our American standard of living and
our economic well-being.

It follows logically that the more important advertising becomes to the
nation and its well-being, the greater the public interest in maintaining its
integrity. That interest flows from the dependence of the buyer on this facility
for knowledge essential to his intelligent selection of those goods which best
suit his needs.

The seller has an equal interest in the integrity of advertising because of
his desire to invest his advertising money with assurance that potential pur-
chasers will have sufficient confidence in his claims to persuade them to select
his products. This is an immediate and pressing interest. However, beyond that
immediate interest, the seller must expect to rely increasingly upon the
medium of advertising to acquaint the public with new products to be developed.
For that reason any lessening of confidence in advertising not only will dimin-
ish the value of his advertising dollar but jeopardize or for practical purposes
destroy this medium of contact upon which his business future so largely de-
pends.

It is vital, for these reasons, that all of us recognize our common interest in
utilizing the agencies and procedures provided by Congress to maintain the
integrity and believability of advertising, of such importance to our economy
and individual business well-being.

Food and Drug Administration. Not to be disregarded by the broad-
caster are the functions and activities of the Food and Drug Administra-
tion. This agency, among other things, is charged with the responsibility
of enforcing the Federal Food, Drug and Cosmetic Act.2! It is empowered
to prevent the misbranding and mislabeling of commodities. It is an
operating division of the U.S. Department of Health, Education and Wel-
fare with an Administrator who has wide discretion in promulgating stand-
ards of quality to be used in the marketing and sale of consumer goods.

There are the offices of the Administrator and his staff in Washington,
D.C., with 16 district offices and 37 inspection stations distributed through-
out the United States, equipped with testing laboratories and staffed with
chemists and other technical personnel.?? When violations of rules and
regulations with respect to quality and labeling of commodities are dis-
covered, the Administrator can resort to a number of corrective procedures
as provided by law. He may attempt to secure compliance with rules and
regulations by informal, administrative agreement in much the same man-
ner as the Federal Trade Commission.? Or he may condemn adulterated
or misbranded products offered for sale.?* He also may recommend to the
Department of Justice the seizure of such products, or the institution of
injunction actions and criminal prosecutions.?s

There is a working agreement between the Federal Trade Commission
and the Food and Drug Administration by which it is acknowledged that
the primary concern of the former agency is with advertising and that of
the latter is with mislabeling.?® The agreement provides for a close relation-
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ship between the agencies involving exchanges of information, and is
designed to avoid jurisdictional conflicts and duplication of efforts and to
strengthen enforcement procedures.

The President. As provided in Section 305 of the Communications
Act, the President of the United States assigns all radio frequencies used
by the Federal government. More than half of all available spectrum space
is used by the various agencies of the Government including the expand-
ing military establishment.

If he finds it necessary, the President is authorized by Section 606 of
the Communications Act to exercise certain emergency powers in time of
war. He may direct carriers to give communications preference or priority
if they are essential to national defense and security. This section makes it
unlawful for any person, during a war in which the United States may be
engaged, to obstruct or retard interstate or foreign communication by
radio or wire and the President is authorized to use the armed services to
prevent any such obstruction or retardation of communications.??

Upon proclamation by the President that there exists war or a threat of
war, or a state of public peril, disaster or other national emergency, or in
order to preserve neutrality of the United States, he may suspend as he sees
fit the rules and regulations applicable to any or all radio stations as pre-
scribed by the FCC and may cause the closing of any such station. He may
order the removal of its apparatus and equipment or he may authorize the
use or control of any station or device, its apparatus and equipment by
any department of the government under such rules as he may prescribe
with just compensation to the owners.?

By an Executive Order issued December 10, 1951, the President dele-
gated to the FCC, subject to certain limitations, the authority vested in
him with respect to radio stations, except those owned and operated by
any department or agency of the U.S. Government. With respect to gov-
ernment stations, subject to certain limitations, the authority vested in the
President has been delegated to the head of each department or agency
with which the stations are involved.?

The President has the advice and help of the Office of Civil and Defense
Mobilization whose purpose is to “exercise strong leadership in our na-
tional mobilization effort, including both current defense activities and
readiness for any future national emergency.”3°

The Director of OCDM, on behalf of the President, directs, controls,
and coordinates all mobilization activities of the executive branch of the
government. Pursuant to Executive Order 10461 of June 17, 1953, he
assists and advises with the President respecting telecommunication func-
tions in the executive branch including: (1) the coordination of the devel-
opment of telecommunication policies, standards, plans and programs
among the various government agencies to assure maximum security to the
United States in time of national emergency with a minimum interference
to non-government activities and (2) assigning radio frequencies to gov-
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ernment agencies.?! The Director coordinates his activities in this regard
with the Federal Communications Commission. He is assisted by the Inter-
departmental Radio Advisory Committee representing the various agencies
of the government and by the Telecommunications Planning Committee, of
which his Assistant Director for Telecommunications is Chairman.?? The
functions of the Assistant Director are not restricted to mobilization but
are of continuing nature during normal as well as abnormal conditions.?3

Mention has already been made of the President’s power to appoint the
members of the FCC and FTC and to designate their chairmen. While the
law specifies that a limited number of commissioners may be members of
the same political party, it goes without saying that the President has
wide latitude in appointing those whom he thinks will reflect his own
political and administrative ideas. Since the chairmen of these agencies
hold their positions subject to the will of the President, their official con-
duct, needless to say, may be affected by attitudes and opinions which
prevail at and radiate from the White House. A sense of loyalty and, in
some cases, a realization that the same President may still be in office
when time for reappointment comes around, can have a subtle, but none
the less real influence upon the thinking and behavior of every Commis-
sioner.

The Congress. Since their appointments and reappointments depend
upon approval of the Senate, it is only natural that Commissioners should
be concerned with what the Senators think of their actions. This is par-
ticularly true with respect to the Senate Interstate and Foreign Commerce
Committee. Every presidential appointment and reappointment to one of
these commissions is first passed upon by this Committee. Accordingly,
opinions on communications matters expressed by individual Senators as
well as the Committee as a whole are likely to receive careful consideration
by commissioners.

Also, under the direction of its Chairman and with the assistance of
stafl experts, this Senate Committee makes continuing studies of problems
in interstate and foreign commerce and has important responsibilities with
respect to the initiation of legislation in this field. There is a close liaison
between the Committee staff and that of the commissions and the exchange
of information is most helpful in the development of legislation designed
to improve regulatory processes.

The importance of other Congressional committees should be mentioned.
The Committee on Interstate and Foreign Commerce in the House, like its
counterpart in the Senate, is concerned with the operations of the FCC,
FTC, and numerous other governmental bureaus. The appropriations com-
mittees of Congress also are able to influence the policies and activities of
these commissions because of their power to approve or disapprove budget
proposals submitted by these agencies.

Special Congressional committees have been appointed from time to
time to investigate the operations of the FCC and other commissions and
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to study particular aspects of their operations and regulatory problems.
The investigations and reports of these Congressional committees on occa-
sions have seriously disrupted the normal operations of these commissions.
This will be discussed more fully in Chapter 23.

The influence of individual Congressmen should not be overlooked.
Because of inquiries, complaints and pressures from their constituents,
they may be in frequent contact by telephone or correspondence with FCC
and other government officials. In fact, a substantial portion of the cor-
respondence of these agency officials is related to communications from
individual Congressmen speaking in behalf of the people or of interests
“back home.” While it would be difficult to calculate their precise effects,
it is safe to say that there have been times when these congressional com-
munications have affected materially the consideration and ultimate out-
come of matters pending before these bureaus.

The Courts. In the event that any parties over which the FCC, FTC
and FDA have jurisdiction violate laws which these agencies administer,
or fail to comply with lawful orders issued by them, the Federal District
Courts are available to enforce compliance. For example, Section 401 of
the Communications Act provides that these courts, upon application of
the Attorney General of the United States at the request of the FCC may
issue writs of mandamus commanding compliance with provisions of the
law.?* Similarly, these courts have authority to compel compliance with
laws administered by the Federal Trade Commission and the Food and
Drug Administration.??

Mention has already been made in Chapter 3 of Section 313 of the
Communications Act which relates to the enforcement of the anti-trust
laws. As pointed out, this section declares that all laws of the U.S. for-
bidding monopolies and restraints of trade are applicable to the manu-
facture and sale of radio apparatus and to interstate and foreign radio
communications. The section further provides that whenever any civil or
criminal proceeding is instituted in a Federal Court to enforce or review
the orders of the Federal Trade Commission or other government agency
with respect to these anti-trust laws, if the Court finds any radio licensee
to be guilty, it may, in addition to the penalties imposed by the laws, re-
voke the license. Thereupon all rights under such license would cease sub-
ject of course to the licensee’s right to appeal to a higher court.

Section 402 of the Communications Act provides that appeals may be
taken from decisions and orders of the FCC to the United States Court of
Appeals for the District of Columbia in any of the following cases:

(1) By any applicant for a construction permit or station license whose
application is denied by the Commission.

(2) By any applicant for the renewal or modification of any such in-
strument of authorization whose application is denied by the Commission.

(3) By any party to an application for authority to transfer, assign, or
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dispose of any such instrument of authorization, or any rights thereunder,
whose application is denied by the Commission.

(4) By an applicant for authorization to locate and operate a broadcast
studio or other place from which programs are transmitted or delivered
to a radio station in a foreign country for the purpose of having them
reach consistently the United States, whose application has been denied
by the Commission or whose permit has been revoked by the Commission.

(5) By the holder of any construction permit or station license which
has been modified or revoked by the Commission.

(6) By any other person who is aggrieved or whose interests are ad-
versely affected by any order of the Commission granting or denying any
application described above.

(7) By any person upon whom an order to cease and desist has been
served under Section 312 of the Communications Act.?¢

It is provided in Section 402 that the decision of the District Court of
Appeals on any of the above matters shall be final, subject, however, to
review by the Supreme Court of the United States upon writ of certiorari.®®

Section 402 sets forth detailed procedural requirements for appeals.®®
The appellate court may confirm or overturn the decision of the Commis-
sion. In the latter case, it remands the decision of the Commission to carry
out the judgment of the Court.??

The laws governing the functions of the Federal Trade Commission and
the Food and Drug Administration also provide for appeals to the U.S.
Circuit Courts from decisions and orders of these agencies.*

The Department of Justice. The Department of Justice is the agency
generally responsible for the enforcement of Federal laws. Its affairs and
activities are under the direction of the Attorney General, who supervises
and directs the activities of U.S. district attorneys and marshals in the
various judicial districts.

As provided in Section 401(c) of the Communications Act, it is the
duty of any district attorney of the United States, upon application by the
FCC to institute in the proper court and prosecute under the direction of
the Attorney General all necessary proceedings for the enforcement of any
provisions of the Act and for punishment of any violations thereof.*!
Similar assistance of the Attorney General and these district attorneys is
available to the FTC and FDA, as provided in the laws governing these
agencies.*2

Special mention should be made of the anti-trust and criminal divisions
of the Department of Justice. The former division is particularly concerned
with the enforcement of Federal anti-trust laws by criminal actions and by
civil suits in equity aimed to protect and restore competitive conditions
to the American system of free enterprise. The Criminal Division has re-
sponsibility for and supervision over the enforcement of Federal criminal
laws generally. Both are directed by Assistant Attorney Generals who
are responsible to the Attorney General.
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Prosecution of violations of Sections 313 and 314 of the Communica-
tions Act pertaining to anti-trust laws and preservation of competition in
the broadcasting industry is the responsibility of the Anti-Trust Division.
Violations of Section 1304 and 1464 of the U.S. Criminal Code, making it
unlawful to broadcast lotteries and indecent and profane language, and
violations of Section 14 of the Federal Trade Commission Act forbidding
false advertising and Section 301 of the Food, Drug and Cosmetics Act
prohibiting the mislabeling of foods, drugs and other commodities are
prosecuted by the Criminal Division.

State and Local Agencies of Control. While the Federal Communica-
tions Commission has the primary responsibility for the regulation of
broadcasting, the activity is affected to a considerable extent by govern-
mental agencies and requirements at state and local levels. While by no
means covering the many requirements and areas of activity of these
agencies, the following are some of the more important ones which im-
pinge upon broadcasting.

A large majority of radio and television stations are operated by cor-
porations. In all states there exist general laws which prescribe procedure
which must be followed in establishing corporations including those en-
gaged in the broadcasting business. A certificate of incorporation must be
approved by the Secretary of State or equivalent officer in the state gov-
ernment and the charter under which the station operates must authorize
broadcasting activities.

While state statutes rarely expressly require corporations to adopt by-
laws, they usually provide that they may do so and the implication is strong
that they should. A failure to do so may in some cases actually lead to
violation of state statutes in the transaction of corporate business.?

In drafting the charter and by-laws, the prospective broadcaster should
consult with legal counsel familiar with corporation law in the state where
the business is to be carried on.

State and Local Taxation. The Commerce Clause of the Federal Con-
stitution prohibits states and localities from assessing any tax which
directly or indirectly places an undue burden on or discriminates against
interstate commerce. This rule, however, has not always operated to free
interstate business such as broadcasting from all such levies. Some state
courts have held that stations may be subject to a state tax if it is directed
only at the local aspects of broadcasting.

While there is no uniform pattern for taxing radio and television stations
at state and local levels, several types of levies have been made. One is the
gross receipts tax. For example, the state of New Mexico imposed a 2 per-
cent privilege tax on gross receipts derived from local business firms, but
excluded gross receipts from network advertising originating in other
states and those from national spot advertising on the grounds that they
were interstate in character and therefore not subject to state assessment. 4

Hawaii passed a law imposing a similar tax on the gross receipts of radio
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stations. Honolulu Station KPOA contested the validity of the tax in the
courts, contending that all broadcasting is interstate in character, that
Congress had preempted the subject matter of radio broadcasting to the
exclusion of state and territorial legislation of every kind, including taxa-
tion, and that the assessments made against the station were invalid and
unconstitutional.

The tax was upheld by the courts. It was held that Hawaii might levy a
tax on gross receipts of a radio station located within the territory, where
the station’s broadcasts have commercial value only within the territory
and income from broadcasts to the mainland by short-wave relay are
excluded. Such a tax was held not to be a burden on interstate com-
merce. The fact that Congress had preempted the radio field and re-
quired broadcasters to secure licenses did not render them immune from
taxation. It was reasoned by the courts that the character of radio com-
munication does not prohibit a tax upon the state business any more than
the interstate character of railroads, power companies, telephone, tele-
graph and express companies prevent taxes which do not aim to control
interstate commerce.*

In an early case, Fisher’s Blend, 297 U.S. 650, 56 S.Ct. 608, 80 L. ed.
956 (1936), a state occupation tax measured by gross receipts from two
radio stations in the state of Washington was involved. In that case, the
Court held that since the stations’ income was derived from interstate
commerce, the tax measured by gross receipts was a burden on interstate
commerce. The Court indicated, however, that a gross receipts tax di-
rected solely at a local aspect of broadcasting would not be invalidated.

The cases seem to show, therefore, that the courts must be satisfied that
a tax measured by gross receipts is in some way related to activity within
the state, either because the event taxed is a “local one,” like the sale of
advertising, or because the taxed income is intrastate commerce or is allo-
cable to intrastate commerce.

The City of New York has worked out an apportionment formula by
which interstate companies are taxed for the privilege of doing business
there. The regulations there require that a radio station apportion to the
City as “wholly taxable receipts” that “proportion of the gross receipts
from the sale of sponsored time” which the number of radio families within
the city bears to the total number of radio families covered by the station.*6

Some municipalities have resorted to flat license taxes as a means of
obtaining revenue from broadcasting stations. The courts have sustained
this type of tax where it is shown that some proportion of the programs
broadcast either originate in the local studios, are sponsored by local ad-
vertisers, or are primarily intended to reach a local audience. There have
been exceptions though. An ordinance requiring all firms or persons oper-
ating a radio station to pay a license tax was struck down in Whitehurst v.
Grimes, 21 F. (2d) 787 (E.D. Ky. 1927) as a direct tax on the business
of radio broadcasting which the court said was interstate commerce and
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exclusively committed to the national government. Tampa Times v. Bur-
neit, 45 F.Supp. 166 (S.D. Fla. 1942) was a similar case.

As of this writing, taxes are now being imposed on broadcast advertising
by taxing authorities in five states: Arizona, Delaware, Indiana, New Mex-
ico and West Virginia. An unsuccessful attempt was made in 1951 to
impose a privilege tax on Oklahoma stations and a 5 percent tax on gross
receipts of these stations. The privilege tax or license would have consisted
of ten cents per watt, or $5,000 for a 50 kw station.*"

In a recent ruling of the U.S. Supreme Court, it was held that the state
might impose a tax on the net income of national business concerns, even
though they may not have tangible assets in the taxing state, provided the
levy is limited to that portion of the income derived from sales solely
within the taxing state. (See 358 U.S. 450 Feb. 1959)

This decision would appear to make broadcast stations, station repre-
sentatives, advertising agencies, program syndicators and networks liable
for taxes in all states where they do business and derive income. According
to Broadcasting Magazine for March 2, 1959, page 32, some 35 states
now impose corporation taxes on companies located within their borders.
Prior to the recent Supreme Court decision, companies had never paid
income tax to a state in which they had no tangible property or assets.

The current practice with respect to taxation on broadcasting stations
varies with the taxing authorities and courts in the different states and
communities. With states and municipalities under increasing pressure to
find new sources of revenue to meet the rising costs of government, it may
be that stations will be called upon more and more to share in these costs.

Municipal Regulations. Some mention should be made of municipal
regulations which impinge upon the broadcaster. These may include local
ordinances to prevent interference to radio reception from various sources
such as diathermy machines, industrial heating devices, and all types of
electronic equipment capable of radiating electro-magnetic energy. Also,
municipalities, by means of zoning and safety ordinances regulate the
height and location of transmitting towers. These regulations are con-
sidered to be a valid exercise of state police power and designed to pro-
hibit “nuisances” and other evils which affect the security and safety of
the community.*®

In a recent Pennsylvania case it was held that state and local authorities
may not censor movies presented on television. In Allen B. Dumont
Laboratories v. Carroll, 184 F. (2d) 153 (1951), the United States Court
of Appeals for the Third District held that Congress had fully occupied the
field of television regulation to the exclusion of any regulation by the
states; that it had the constitutional right to do so, and that therefore a
state could not censor motion picture films used in television broadcasts.
The U.S. Supreme Court denied a writ of certiorari in the case, sustaining
the decision of the lower court.®

Despite the decision in this case, some legal authorities feel that perhaps
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the Courts have not spoken the last word on this matter and there is
speculation to the effect that in some cases, such as those involving unques-
tionable obscenity in films shown on television, judicial interpretation
might take a different turn.’°
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PART III

Character, Classification
and Utilization of
Radio F requencies







CHAPTER 6

The Nature, Measurement and Uses
of Radio Waves

I must confess to a feeling of profound humility in the presence of a uni-
verse which transcends us at almost every point. I feel like a child who
while playing by the seashore has found a few bright colored shells and a
few pebbles while the whole vast ocean of truth stretches out almost un-
touched and unruffled before my eager fingers.—ISAAC NEWTON

As pointed out in Chapter 3, Section 303 of the Communications Act
requires the FCC to classify broadcasting stations, assign bands of fre-
quencies to the various classes of stations and prescribe the nature of their
uses and services. Pursuant to this statutory mandate, the Commission has
established detailed regulations providing for a systematic allocation of
frequencies and classification of stations for different types of broadcasting
service. Some knowledge of the nature of electromagnetic energy and
the broadcast spectrum is necessary before these regulations can be fully
understood and evaluated.

Broadcasting makes use of electromagnetic energy which exists in the
form of waves. These waves travel at the speed of light (186,000 miles
per second). To understand their properties and behavior, it is helpful to
compare them with water and sound waves.® A pebble dropped in a pool
causes an up and down movement of the water which is propagated on
the surface in all directions with a certain velocity. Similarly, sound waves
result from the movement or vibration of some physical material or body
causing alternate condensations and rarefactions of air which we are able
to “hear” because we possess auditory equipment which can detect vary-
ing conditions of the air.?

Electromagnetic waves are characterized by varying frequencies and
lengths. The frequency is the number of cycles of vibration per second.
The wave length is the distance the wave travels in one cycle. Or it may
be described as the distance between the crests of the troughs of the wave.

The frequency is usually expressed in kilocycles (1000 cycles per sec-
ond) and abbreviated kc or in megacycles (1 million cycles per second)
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abbreviated mec. For example, a station operating on a frequency of
600,000 cycles per second is referred to as a 600 kc operation.

Radio communication is accomplished by transforming air vibrations
into electromagnetic waves. This is done by a process called transduction.
The sound waves set up by the voice or a musical instrument in a broad-
casting studio strike a thin metal diaphragm in a microphone. An electrical
current having the same vibrations is produced, and is carried by wire to
amplifying tubes. These tubes increase the intensity of the current but do
not change the frequency. This “audio-frequency” current, as it is called,
is imposed on the carrier wave transmitted by the station. Electrical im-
pulses oscillating back and forth between the antenna and the ground sys-
tem of the station result in the emission of the carrier wave. This wave
travels through space to a receiving set where the carrier current is modi-
fied so that sound currents corresponding with those at the broadcasting
station are obtained, amplified and made intelligible to the human ear.?

The strength or field intensity of a wave at any receiving point depends
upon numerous factors including the power and efficiency of the trans-
mitting facilities, the distance from the transmitter to the receiver, the
frequency, time of day, season, meteorological conditions, characteristics
of the transmission path, etc.*

The field strength of a wave at any given point is measured in terms of
volts or fractions thereof per meter. Unless in close proximity to the sta-
tion, the electric field is always less than one volt per meter. Within a few
miles the measure is in terms of millivolts per meter. As the wave travels
farther and diminishes in intensity, it is measured in terms of microvolts
per meter.5

The existence of other electric fields in an area of reception may produce
interference problems. These “interference fields,” as they are called, may
result from a number of causes: atmospheric electricity or static, electrical
devices such as diathermy machines and radio stations operating on the
same or adjacent channels. In order for radio reception to be satisfactory,
the field intensity of the desired wave must be strong enough and the
receiving equipment good enough to overcome interference from the other
electric fields existing in the area.®

Electromagnetic energy manifests itself in ways other than radio waves.
It may take the form of electricity or be in the form of light, X-rays or
cosmic rays, depending upon wave lengths and frequencies. When Ilaid
out in numerical order, these make up what is called the electromagnetic
spectrum. Roughly, this is analogous to a piano key board with low fre-
quency notes at one end and ascending in numerical order to the higher
notes at the other. Similarly, it may be compared to a color sequence with
the red end of the spectrum representing the Jower frequencies and the
blue end representing the higher ones.

At the lower part of the electromagnetic spectrum are the electrical
waves which are comparatively long and have low frequencies. Above
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these, are the radio frequencies, starting at about 10,000 cycles per second
with the wave being over 18 miles in length. At the upper end of this part,
the waves have a frequency as high as 300,000 megacycles per second and
measure only about one twenty-fifth of an inch in length. Above the radio
spectrum in the area of visible light the waves become almost infinitesimal
and have frequencies of millions of megacycles per second.”

The vast range of frequencies in the radio spectrum itself has been
divided and classified by international agreement as follows:®

Very Low Frequency (VLF) Below 30 kilocycles
Low Frequency (LF) 30 to 300 kc
Medium Frequency (MF) 300 to 3,000 kc

High Frequency (HF) 3,000 to 30,000 kc
Very High Frequency (VHF) 30,000 kc to 300 mc
Ultra High Frequency (UHF) 300 to 3,000 mc
Super High Frequency (SHF) 3,000 to 30,000 mc
Extremely High Frequency (EHF) 30,000 to 300,000 mc

Propagation Characteristics of Radio Frequencies. Just as the various
parts of the electromagnetic spectrum as a whole differ in their form and
behavior, so do the various frequency ranges within the radio spectrum
itself exhibit different characteristics. For example, some radio waves
travel in straight lines from the point of transmission to the point of re-
ception. They are called direct waves. Others tend to follow the curvature
of the earth and are called ground waves. Still others travel away from
the earth and are reflected back. They are referred to as sky waves.

From about 35 to 250 miles above the earth, there are several layers
of ionized atmosphere. These various strata make up what is called the
ionosphere. They are formed as the ultra-violet rays from the sun reach
the upper regions of air and electrify or ionize them. Their thickness and
height vary from hour to hour with changes in the intensity flow of these
rays from the sun. Radio waves traveling upward, striking the ionosphere,
and reflecting back to earth, are called sky waves and constitute an im-
portant resource for radio transmission.

The four principal layers of the ionosphere are D, E, F; and F,. During
the daytime, the D layer lies about 37 miles above the earth. This is pri-
marily a region of radio wave absorption, although some very long waves
are reflected by it and provide some radio service. The E layer is about
70 miles above the earth. Still higher at about 140 miles is the F; region.
Above this, at heights ranging from 185 to 250 miles is the heavily ionized
F, strata.

These ionized layers reflect radio waves in much the same way that
a mirror reflects light. A broadcast station transmits a wave which strikes
the ionosphere, is reflected back to earth, and in a series of skips may
travel a great distance before its energy is finally exhausted.
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With respect to the utility of the different types of waves, in the lower
frequencies (10 to 200 kc), ground waves predominate. These are
capable of traveling long distances and their reception is comparatively
stable and free from fading. To overcome atmospheric noises to which
these frequencies are subject, however, greater power must be used, re-
quiring high powered transmitting equipment and involving greater costs.
Effective and profitable use of these frequencies is made to provide long
distance point-to-point communication.

In the lower part of the next frequency range (200 to 2,000 kc), the
ground waves continue to be important. Their attenuation, however, is
more affected by the conductivity of the soil and irregularities of terrain
over which they must travel and structures such as buildings, wire lines,
etc., which lie in their pathway. These frequencies are useful for such
services as aural broadcasting since they provide reasonably stable and
moderately long distance transmission during both day and night. Like
the frequencies in the 10 to 200 kc range, however, they must have sub-
stantial transmitting power to override atmospheric noises and be most
effective.

Toward the top of the 200 to 2,000 kc range, relatively short distance
ground-wave service is possible, especially over paths with poor conduc-
tivity. At these upper levels, skywaves become more important. While
they are subject to the changes in the ionosphere, they are useful for long
distance communication at night.

From 2 to 30 megacycles, skywaves become predominate. At night
time when ionospheric conditions are favorable, long distance communica-
tion within this range can be achieved with relatively low transmitting
power.

Frequencies above 30 mc are seldom reflected back to earth by the
jionosphere. Useful propagation in this upper frequency range is achieved,
however, with waves which travel directly from transmitting to receiving
antennas and those which are reflected from the surface of the ground.
Generally, the strength of the direct waves within line of sight is inversely
proportional to the distance from the transmitter. Their effective use is for
the most part limited to line-of-sight distance, and the height of the trans-
mitting and receiving antennas are the principal factors which determine
range of reception.?

Radio Service Classifications. In 1927, when the Federal Radio Com-
mission was established, there was comparatively little knowledge regard-
ing the propagation characteristics of the different bands of frequencies.
The result was that many of the early assignments did not prove to be the
most economical and efficient. As the years passed, however, the FRC and
its successor the FCC, and the radio industry, through research and ex-
perimentation, acquired a better understanding of frequency behavior and,
accordingly, the FCC has been able to parcel out the radio spectrum for
more effective utilization.
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The Commission has established three broad classifications of radio
services: (1) Common Carrier, (2) Safety and Special Services, and (3)
Broadcast. Common carrier services include wire and wireless facilities
available to the general public for private messages, both domestic and
international. In 1958, the long lines telephone system in the country had
cxpanded to 32 billion circuit miles. Of this number, more than a third
involved radio transmission including radio links, TV microwave relays,
ship-to-shore telephony, etc.10

In 1959, there were more than 507,000 safety and special service sta-
tions authorized, employing more than 1.7 million transmitters, and pro-
viding a wide variety of services. As heretofore pointed out, radio is being
used by ships, aircraft, trains, buses, trucks, and taxicabs. In industry it
aids in the delivery of many products such as petroleum and electric power.
Public agencies depend upon radio for police and fire protection, highway
maintenance, and forestry conservation. It also plays an important role in
defense, disaster and other emergency programs. The Commission has
authorized its special use by amateurs and other individuals.t

As of the end of the fiscal year 1959, the Commission reported the
chief categories under the broad classification of Safety and Special Serv-
ices together with the number of authorizations and transmitters to be as
follows:12

Class Authorizations Transmitters
Marine 84,947 93,649
Aviation 77,682 123,071
Land Transportation 59,894 442 471
Industrial 49,697 534,953
Public Safety 29,363 329,208
Amateur 195,776 195,776

The Broadcast Services, as classified by the Commission, include stand-
ard broadcasting (AM), frequency modulation (FM), non-commercial
educational FM, television, and international. Added to these are the ex-
perimental, auxiliary and special broadcast services. As of August 10,
1960, 3,581 AM broadcast stations had been authorized and there were
8431 applications pending action of the Commission.’® In the commercial
FM category, there were 912 stations authorized with 142 applications
not yet acted on.* On July 1, 1959 there were 165 educational FM sta-
tions on the air and two applications being processed by the Commission.®

As of August 10, 1960, 653 commercial TV stations had been author-
ized. Of this number, 533 stations (453 VHF and 80 UHF) were on the
air and there were 115 applications pending. As of the same date, there
were 47 educational TV stations on the air (35 VHF and 12 UHF) .16

On July 23, 1958, the Commission authorized the first new international
broadcast station since World War II. It is located at Belmont, California
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and its programs are beamed to Latin America. One other international
broadcast station has been licensed by the FCC at Scituate, Massachu-
setts. All other international broadcast stations in this country are
governmentally owned and operated by the United States Information
Agency.'?

Types of Radio Stations and Their Frequency Assignments. Part 2
of the FCC Rules and Regulations defines the exact nature and limits of
each type of radio service and station.!® Included in this part of the rules
is a table of frequency allocations which has been adopted by the Com-
mission, specifying the particular frequency bands to be used by each of
these types of services and stations.'?

Frequencies between 10 and 535 kilocycles are assigned largely to
radio-telegraph stations and radio beacons used by ships and aircraft. The
frequencies between 535 kc and 1605 kc are set aside for standard (AM)
broadcast stations. Above this familiar AM band and extending to 25
megacycles are portions of the radio spectrum assigned to long distance
radio telegraph and telephone communication, to ships at sea, planes in the
air and international broadcasting.

In the region between 25 and 890 megacycles are the channel alloca-
tions for a variety of services including public safety, citizens radio, land
transportation, industrial, etc. Also, FM and TV broadcasting occupy por-
tions of this spectrum range. FM stations operate on channels between 88
and 108 megacycles. VHF television stations, receivable on standard sets,
use specified frequencies within the 54 to 216 megacycle range. UHF TV
stations are confined to the portion of the spectrum between 470 and 890
megacycles.

Beyond 890 megacycles, extending as high as 30,000 megacycles, space
has been assigned to radio navigation, common carrier and mobile services
and many other specialized radio services. Beyond the 30,000 mc point,
frequencies are assigned mainly for experimental purposes and for de-
velopmental work in connection with new and improved services and
equipment.

It is not possible to spell out an exact spectrum chart, because assign-
ments of some of the radio services are widely scattered in different parts
of the spectrum. For example, as of August 5, 1959, the amateur service
carried on by more than 179,000 “hams” (as they are popularly called),
used the following widely distributed frequencies: 1800-2000 ke, 3500-
4000 ke, 7000-7300 ke, 14,000-14,350 ke, 21,000-21,450 ke, 28 to 23.7
me, 50-54 mc, 144-148 mec, 220-225 mc, 420-450 mc, 1215-1300 mc,
2300-2450 mc, 3500-3700 mc, 5650-5925 mc, 10,000 to 1,500 mec,
21,000 to 22,000 mc, and numerous bands above 30,000 mec. Similar
scattering of assignments is to be found in various parts of the radio spec-
trum between 5950 kc and 26,100 ke for international broadcasting sta-
tions.

The Commission has provided in its rules that the assignment and use

82




of frequencies for different types of radio service must be in accordance
with the table of frequency allocations mentioned above. In individual
cases the Commission may authorize, on a temporary basis only, the use
of a frequency or frequencies not in accordance with the table, if no
harmful interference will be caused to an existing service, and provided
exceptional circumstances justify such irregular utilization.2°

Planning for More Effective Utilization of the Radio Spectrum. In-
creasing demands for spectrum space have presented serious allocation.
problems in recent years. The government, including the rapidly expanding
military establishment, industry, education and a multiplicity of other social
and business segments of our society have been clamoring for additional
space in the radio spectrum to meet new communication needs. Existing
broadcast services, to which reference has just been made, suffer because
of overcrowding conditions in the limited areas of the spectrum to which
they are assigned.

The problem of reappraising frequency allocations for government,
military and civilian uses and working out plans for a more effective util-
ization of frequencies in these different areas, has become a critical and
perplexing one. It has engaged the serious attention of the White House,
Congress, the FCC, the broadcasting industry and numerous other govern-
mental and business groups making use of radio.

On June 8 and 9, 1959, the Communications Subcommittee of the
House Interstate and Foreign Commerce Committee, listened to a panel of
experts discuss frequency allocation problems. Representatives of the
Office of Civilian and Defense Mobilization, the Federal Aviation Agency,
Department of Defense, the FCC, and the broadcasting and telecommuni-
cations industries, participated in the conference. The Chairman of the
President’s Special Advisory Committee on Communications, and several
other distinguished experts also were involved.?!

A number of suggestions were made at this conference to help meet
the allocations problem. One group recommended that a Federal Spectrum
Authority be established. Such an authority would have jurisdiction over
the entire radio spectrum and would be empowered to make a division
of frequencies and settle conflicts between government and non-govern-
ment users. As described by a leading trade journal, it would be the
“spectrum czar and bring to an end the amorphous dual jurisdiction exer-
cised by the President and the FCC, established in 1934 in the Communi-
cations Act.”?2

Another group at the meeting urged the creation of a governing body
or single administrator to exercise jurisdiction over the government por-
tion of the spectrum. Still others suggested the establishment of a Presi-
dential commission to study the matter of allocations. Certain members
of the broadcasting industry called for a complete Congressional investi-
gation of the spectrum before any move is made toward establishing new
agencies of management and control.
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On July 28, 1959, pursuant to studies growing out of the June con-
ference, Congressman Oren Harris, Chairman of the House Interstate and
Foreign Commerce Committee, introduced a bill in the House to establish
in the executive branch of the government an independent agency to be
known as the Frequency Allocation Board, composed of three members
appointed by the President and approved by the Senate. The functions of
the Board as stated in the bill would be as follows:

(1) to conduct on a continuing basis a thorough and comprehensive study and
investigation of, and to develop long-range plans for, the utilization of the
radio spectrum, including (but without being limited to) the allocation of
radio frequencies in the radio spectrum between, and the utilization of
such radio frequencies by, federal government users and non-federal gov-
ernment users, in order to ascertain the effectiveness of the utilization of
the radio spectrum by, and the division of the radio spectrum among,
federal government users and non-federal government users in the light of
the needs of the national security and international relations of, and eco-
nomic, social, educational and political activities in the United States,
and the general welfare of its people;

(2) from time to time on its own initiative, or on application of the Federal
Communications Commission or the Government Frequency Adminis-
trator, subject to section 206 and to international agreements to which
the United States is a party, to allocate radio frequencies for federal gov~
ernment use and non-federal government use, as the Board deems appro-
priate, and to modify or cancel any such allocation;

(3) to advise the President in connection with matters concerning the foreign
relations of the United States insofar as such matters relate to the utiliza~
tion and division of the radio spectrum.

(4) The Board shall maintain tables of radio frequency allocations for fed-
eral government use and non-federal government use and shall make
such tables available for public inspection.®

The bill. would establish a Government Frequency Administrator to
act for the President in the allocation of government frequencies among
military and other federal government users.

The President’s power over the radio spectrum in times of war and
national emergency and the FCC’s authority over frequency assignments
for civilian uses would not be disturbed.

In its August 3, 1959 issue, Broadcasting magazine made the following
editorial comment regarding the bill:

First tangible recognition of the need for complete overhauling of manage-
ment of the critically important radio spectrum allocations as between govern-
ment and non-governmént users is given in a bill (HR 8426) quietly introduced
in the House last week. It would create a three-man Frequency Allocation Board
—a sort of super-FCC but with power far broader than that vested in the FCC
or perhaps in any other independent agency. Because of the bill’s significance
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and scope, it must be assumed that its author, Chairman Oren Harris (D-Ark.)
of the House Commerce Committee, does not expect passage at this session,
now within weeks of adjournment. Rather, it looks to us like a trial balloon
for study by interested groups during the Congressional recess.

There can be no doubt about the sincerity of Mr. Harris’ intentions. He
wants efficient management of the spectrum, to prevent hoarding of valuable
frequencies by government but, at the same time, to protect the national se-
curity. Because broadcasters have a life-and-death stake in the sensitive alloca-
tion areas, particularly the vhf range in which tv and fm are assigned, extreme
care and diligence must be exercised in appraising the new bill.

Is too much power given to three men? Should provision be made for appeal
from board rulings? Should usual administrative procedures be followed in the
functioning of the board or of the Government Frequency Administrator who
would function under the President? Is the FCC unduly stripped of allocation
functions?

These are just a few of the questions that crop up in a casual reading of the
Harris Bill. It is for these reasons that all entities in broadcasting, who are re-
sponsible for direct service to the public, must give priority to analysis and
interpretation of the Harris Bill.*

Whether the bill becomes law or not, it represents a constructive attempt
to provide for a more effective use of radio frequencies of which there is
a growing scarcity. Experts and authorities in the radio field are agreed
that the present situation is chaotic and wasteful and there is little doubt
that some action will be taken in the near future to correct it. The growing
importance of radio services to the well-being of our national life makes
conservation measures imperative.
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CHAPTER 7

Standard Broadcast Stations (AM)

I believe we have a reasonably competitive system in AM. Some would
say too much competition, but I think such persons would be reluctant to
accept any alternatives there may be for the competitive system.—ROSEL
H. Hype*

As mentioned in the preceding chapter, standard broadcast or amplitude
modulation (AM) stations, as they are called, operate on channels in the
band of frequencies, 535-1605 kilocycles.! This space is only about one
thirty-thousandth of the entire radio spectrum now in use. The many
broadcast stations that operate in this small space are licensed to transmit
programs primarily intended to reach the general public as distinguished
from point-to-point communication.?

Within this “standard broadcast band” there are 107 channels, each
channel having a 10 kc spread.® The frequency at the center of the
channel is known as the carrier frequency and is the one on which the
station operates. For example, if a station operates on an assigned fre-
quency of 600 kc, its channel or band of frequencies is from 595 to
605 ke, and the channel is designated by the assigned carrier frequency.
Beginning at 535 kc and continuing in successive steps of 10 to 1605 ke,
there are 107 carrier frequencies assigned and used by standard broadcast
stations.*

Types of AM Service Areas and Channels. These standard broadcast
stations use both ground and sky waves. The area surrounding such a sta-
tion, receiving a ground wave or signal strong enough to overcome ordi-
nary interference and not subject to objectionable fading, is called the
Primary Service area. As indicated in the previous chapter, primary cov-
erage of a station depends upon numerous factors including the power of
the station, the particular frequency, the character of the soil and topog-
raphy over which the ground wave must travel, the extent of man-made
noise in the area, certain atmospheric conditions, etc. For example, a
station operating with 1 kw power in Texas on 550 kc frequency would
provide primary service to a substantially larger area than a station oper-
ating on the same frequency in New Hampshire. The reason is that the low

* Member of the FCC.
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flat sandy terrain of the Lone Star state is more conducive to electro-
magnetic wave transmission than is the hilly and rocky terrain of New
England.

Roughly and empirically estimated, stations with different powers pro-
vide good, reliable ground wave service the following average distances:®

Power Average Radius Miles
100 watts 30
250 watts 41

1 kw 63

5 kw 93

10 kw 115

50 kw 160

These values are averages only and cannot be used to calculate the
precise coverage of any particular station. These coverage figures are no
doubt too high for some stations, especially the low-powered stations.®

Beyond the primary service area lies the intermittent service area, served
by the groundwave but subject to some interference and fading.

The secondary service area is that receiving skywaves which are not
subject to objectionable interference but which do not always provide the
best reception because of variations in intensity.” The range of these sec-
ondary service areas may vary from less than one hundred miles to a
thousand miles or more. The service, however, in these extended areas, for
the reason suggested, is not consistently dependable.

Tonospheric absorption of skywaves during daylight hours prevent their
effective use for daylight broadcasting, and from sun-up to sun-set AM
stations are dependent entirely upon groundwave propagation. After dark,
however, as heretofore pointed out, the skywaves are reflected back to
earth by the ionosphere and with reasonably good transmitting power and
with no interference from other stations, they make possible at night a
wider coverage area often reaching far beyond the groundwave contours.
It should be pointed out that these skywaves at night, while providing ex-
tended service, may introduce complications which reduce the ground-
wave coverage.

In 1939, after extensive public hearings, the FCC adopted revised rules
governing these AM stations.® Previously, the Commission had established
three categories of channels for these stations: clear, regional and local.
The revised rules retained these categories but in addition prescribed four
general classes of stations.®

As defined in the FCC Rules, a clear channel is one on which stations
operate with wide coverage. Their primary service areas and a substantial
part of their secondary ones are protected from objectionable interference
from other stations.®

A regional channel is one on which several stations may operate with
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no more than 5 kilowatts power and whose primary service area may be
limited to a certain field intensity contour by interference from other sta-
tions operating on the same channel.!

The local channel is one assigned for the use of stations serving small
areas whose power cannot exceed 250 watts and whose primary service
areas may be restricted by the operation of other stations on the same
channel. 1

Classes of AM Stations and Frequency Assignments. As described in
the FCC Rules, a Class I station is a dominant one operating on a clear
channel with not less than 10 and not more than 50 kilowatts power, and
designed to achieve relatively wide coverage. Its primary service area is
free from all objectionable interference. Its secondary area is protected
except that it may be subject to some interference from distant stations on
the same channel or from those operating on adjacent channels.!s

The Class I stations are subdivided into I-A and I-B groups. Those
classified as I-A operate with no less than 50 kw power and no other sta-
tions are permitted to operate at night on the same frequencies.!* During
daytime, only Class II stations (described below) are permitted to share
the frequencies. During daytime, these 1-A stations are protected to their
100 microvolts per meter (uv/m) groundwave contours from interference
by stations on the same channels, and both day and night are protected to
their 500 microvolts per meter (uv/m) groundwave contours from sta-
tions on adjacent channels.?

Of the 46 frequencies assigned as U.S. Clear Channels, 23 are occupied
by 1-B stations.’® The 1-B group operate with power not less than 10 or
more than 50 kw and the channels they occupy'? may also be assigned to
other Class I or Class II stations operating unlimited time.® During night
time hours, a I-B station is protected to its 500 uv/m 50 per cent skywave
contour and during the day to its 100 uv/m groundwave contour from sta-
tions operating on the same channel. It is protected both day and night
from stations on adjacent channels to its 500 uv/m groundwave contour.1®

The Class II station is a secondary one on a clear channel with its
primary service area limited by and subject to interference as may be re-
ceived by Class I stations.* This type of operation is restricted to power
not less than 250 watts nor more than 50 kilowatts.2? When necessary, a
Class II station must use a directional antenna or other means to avoid
causing interference within the normally protected service areas of Class I
or other Class II stations.??

These Class II stations normally provide primary service only, the ex-
tent of the coverage depending upon location, power and frequency of the
station. It is recommended by the Commission that they be so located that
the interference received from other stations will not limit their service
areas to greater than the 2500 uv/m groundwave contour at night and
500 uv/m groundwave contour daytime.23

The following frequencies are assigned to Class IT stations which do not
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deliver over 5 microvolts per meter groundwave or over 25 microvolts per
meter 10 per cent time skywave at any point on the Canadian border, and
for night-time operation are located not less than 650 miles from the
nearést point on the border: 540, 690, 740, 860, 990, 1010 and 1580
kiloc?ycles.z‘1 :

In the continental United States, Class II stations operating daytime
only with power not exceeding 1 kw and which do not deliver over 5
microvolts per meter groundwave at any point on the Mexican border, and
those in Alaska, Hawaii, Puerto Rico, and the Virgin Islands which do
not deliver over 5 microvolts per meter groundwave or over 25 microvolts
per meter 10 per cent time skywave at any point on that border, use the
frequencies 730, 800, 900, 1050, 1220 and 1570 kilocycles.?

The Class III stations operate on regional channels and are designed to
provide service primarily to metropolitan districts and contiguous rural
areas.?6 These stations are divided into A and B groups. The III-A sta-
tions operate with power not less than one or more than five kilowatts and
are normally protected to their 2500 uv/m groundwave contours at night
and their 500 uv/m groundwave contours daytime. Class III-B stations
operate with power not less than 0.5 kw, or more than 1 kw nighttime
and 5 kw daytime. Their service areas are normally protected to the 4000
uv/m contour at night and to the 500 uv/m contour during daytime.*”

The Class III-A and III-B stations are assigned to the following fre-
quencies designated as regional channels: 550, 560, 570, 580, 590, 600,
610, 620, 630, 790, 910, 920, 930, 950, 960, 970, 980, 1150, 1250,
1260, 1270, 1280, 1290, 1300, 1310, 1320, 1330, 1350, 1360, 1370,
1380, 1390, 1410, 1420, 1430, 1440, 1460, 1470, 1480, 1590 and
1600 kc.28

A Class IV station is one which operates on a local channel and is
designated to render service primarily to a city or town and the suburban
and rural areas contiguous to it.?? The power of such a station may not be
less than 100 watts nor more than 250 watts at night and 1 kw daytime.?
The FCC Rules provide that it shall be protected to its 0.5 mv/m contour.?*
The following frequencies have been designated by the Commission as
local channels and are assigned for use by Class IV stations: 1230, 1240,
1340, 1400, 1450 and 1490 kc.?2

Previously, the Commission permitted the assignment of Class IV sta-
tions to regional channels under certain conditions. A revision of Section
3.29 of the Commission’s Rules covering Radio Broadcast Services pro-
hibited this, except that stations which had already been authorized at
the time the rule was revised were not required to change their frequen-
cies or power. Such ‘stations, however, are afforded no protection against
interference from Class III stations.33

Increase of Power for Local Stations Authorized. On May 28, 1958,
the Commission adopted an order amending its rules to permit Class IV
stations to increase their daytime power to 500 watts and, under certain
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conditions, to increase their power to 1 kw. It was set forth in the order,
however, that increase in nighttime power for these stations would not be
allowed, nor could directional antennas be used to reduce presently re-
quired separations between these Class IV stations.3*

The Commission announced that applications for increase in power
would be processed on a case-by-case basis except for two geographical
locations. Stations requesting boosts in power cannot be located within an
area 62 miles or less from the U.S.-Mexican border or in an area covering
approximately the southern half of Florida, south of 28 degrees north
latitude and 80-82 degrees west longitude in deference to agreements with
other North American countries. Prior to the adoption of the May 28,
1958 order, the Community Broadcasters Association, Inc. had filed a
petition with the Commission requesting a mandatory power increase for
all Class IV stations or, in the alternative, blanket permission to increase
power. The Commission denied this request, however, stating that it would
decide each application on its merits.3®

There are approximately 1,000 Class IV stations on the air and this
amendment to the Rules will make possible considerable expansion in
their service areas.

Of the 107 standard broadcast channels, 60 have been designated as
clear channels and are assigned for use by Class I and Class II stations.
Forty-six of these are used by the United States and the remainder are
distributed among other nations of North America in accordance with the
North American Regional Broadcast Agreement. Forty-one additional
channels are designated as regional and are assigned for use by Class
III-A and III-B stations. Six others are local channels on which Class IV
stations operate.

The Clear Channel Controversy. Efforts of smaller stations to secure
additional power and the almost wild scramble for spectrum space by
many eager and enterprising have-nots in our society—all this is tied in
with the long struggle to break up the clear channels and provide more
frequencies for new stations in areas not now receiving adequate radio
service.

In February, 1945, the Commission instituted a public hearing to ex-
plore the problems and consider proposals for improving the situation.
For forty days the Commission listened to testimony on a number of
issues. Evidence was received on such questions as (1) whether the num-
ber of clear channels should be increased or decreased; (2) what mini-
mum and maximum power should be authorized for clear channel stations;
(3) whether and to what extent power above 50 kw for such stations
would affect the economic ability of other stations to operate in the public
interest; (4) whether the present geographical distribution of clear channel
stations and the areas they serve represent an optimum distribution of
radio service throughout the country; (5) whether it is economically feas-
ible to relocate clear channel stations so as to serve those areas which do
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not presently receive service; (6) what new rules, if any, should be pro-
mulgated to govern the power or hours of operation of Class II stations
operating on clear channels; (7) what changes should be made with
respect to geographical location, frequency, authorized power or hours of
operation of any presently licensed clear channel station; (8) whether the
clear channel stations render a program service particularly suited to rural
needs; and (9) the extent to which service areas of clear channel stations
overlap.®®

Parties in that proceeding advocated numerous and diverse approaches
to the problem of achieving more efficient use of the clear channels and
of improving the deficiencies in the present service available to the public
on these channels. Proposals for revising the clear channel allocations
ranged all the way from exclusive nighttime use of selected clear channels
by a single station operating at substantially higher powers than the pres-
ent maximum of 50 kw, to the reclassification of selected clear channels as
“local channels” on which it would be possible to assign over a hundred
and fifty stations operating at maximum powers of 250 watts. Between
these extremes a wide variety of proposals were submitted.??

As the Commission has pointed out, the record in the case “reflected
two basically divergent views concerning the measures best calculated to
improve the efficient use of the clear channel frequencies. Some parties
urged that the chief goal should be to improve the capacity of the major
clear channel stations (particularly the Class I-A stations) to provide a
satisfactory signal to wide arcas, and that this should be achieved by sub-
stantially increasing their power and by limiting (and, during the night-
time hours, excluding) co-channel stations. Other parties contended that
the most desirable objective would be to increase the number of unlimited
time stations on the clear channels and to reduce the degree of protection
now afforded the latter throughout wide service areas.””38

In June, 1946, the Commission announced the adoption of the policy of
dismissing applications for station assignments or modifications of station
assignments which were not permissible under the existing rules pending
a resolution of the clear channel case.3?

In May, 1947, a separate proceeding was initiated (FCC Docket 8333)
to determine whether and the extent to which limitations should be imposed
on daytime skywave radiation toward Class I-A and I-B stations operating
on clear channels.*

In December, 1947, the two proceedings were consolidated and on
January 19, 20, and 21, 1948, the Commission heard oral arguments on
both matters.*

The proceedings, however, were again separated by the Commission in
1953, and in November, 1956, the Clear Channel Broadcasting Service
filed a petition to reopen the record in the Clear Channel case, and again
consolidate it with the daytime skywave case and afford opportunity to
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bring the records up to date. In response to this, the Daytime Broadcasters’
Association promptly filed a petition requesting that the clear channel
proceeding be dismissed, that the freeze on clear channel assignments be
lifted, and that the Commission institute rule making on the Association’s
earlier request that daytime stations be authorized to operate additional
hours.*2

On September 17, 1957, as is more fully discussed later in this chapter,
the FCC granted the request of the daytime broadcasters to consider the
proposal to increase the hours for operation of their stations, but denied
their request to dismiss the clear channel proceeding and remove the freeze
on the processing of applications for Class II stations on the clear channel
frequencies.*3 ‘

On April 15, 1958, the Commission reopened the record in the clear
channel case, stating that “it would be inappropriate, and inconsistent with
sound and fair procedure, to attempt to arrive at final conclusions solely
on the basis of the out-dated record before us.”** At the same time, the
Commission proposed to eliminate the exclusive nighttime use of Class I-A
clear channels in New York, Chicago, Philadelphia, Pittsburgh, Rochester,
Cleveland, Detroit, and St. Louis. The Commission also proposed to
assign additional Class I stations to 12 western cities located in less well-
served areas and to consider the possible assignment of Class II stations
on those channels to other parts of the country that do not now have any
primary groundwave service.*?

In July, 1959, the Commission announced that it had instructed its staff
to draw up a new proposal for rulemaking which, if adopted, would permit
the assignment of some unlimited time Class II stations on Class I-A chan-
nels. These Class II stations, the Commission stated, would be not less
than 10 kw in power, and their locations would be determined on the
basis of need in areas without primary radio service.*® Subsequently, the
Commission did issue a proposal for rulemaking which would authorize
new Class II stations on clear channels in the western part of the country
where local broadcast facilities are limited.+?

It is expected that this new proposal will be vigorously contested by the
clear channel stations and other interested parties. It is not likely that a
final decision in the matter will be made within the immediate future.

Should the Commission ultimately adopt the proposal, it has been re-
ported by Broadcasting Magazine (July 27, 1959, p. 60) that estimates
indicate that from 72 to 144 new Class II stations could be established in
various sections of the country where there is comparatively little local
radio service now available.

Field Intensity Requirements for AM Service Areas. As specified by
the Commission, the field intensities of radio signals necessary to render
primary service to different types of reception areas are as follows:
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Field Intensity

Area Groundwave
City business or factory areas 10 to 50 mv/m
City residential areas 2 to 10 mv/m
Rural—all areas during winter or Northern

areas during the summer 0.1 to 0.5 mv/m
Rural—southern areas during summer 0.25 to 1.0 mv/m

As Section 3.182(f) of the FCC Rules provides, all these values are
based on an absence of objectionable fading, the usual noise level in the
areas, and an absence of limiting interference from other broadcast sta-
tions. The values apply both day and night, but generally, fading or inter-
ference from other stations limits the primary service at night in all rural
areas to higher values of field intensity than those recited.*®

In determining the population of the primary service area, the following
signal intensities are considered adequate to overcome man-made noise
in towns of the population specified:

Population Field Intensity
Groundwave
Up to 2,500 0.5 mv/m
2,500 to 10,000 2.0 mv/m
10,000 and up Values same as those

listed in paragraph
above for different
types of cities.

The Commission has pointed out that these values are subject to wide
variations in individual areas and especial attention must be given to
interference from other stations. These specific values are not considered
satisfactory in any case for service to the city in which the main studio
of the station is located.*®

Secondary service is delivered in the areas where the skywave for 50
per cent or more of the time has a field intensity of 500 uv/m or greater.
To provide satisfactory secondary service in cities, it is considered neces-
sary that the skywave signal approach the value of the groundwave re-
quired for primary service. But the secondary service is necessarily subject
to some interference and extensive fading whereas the primary service area
is not. Class I stations only are assigned on the basis of providing sec-
ondary service.5

The intermittent service is rendered by the groundwave and begins at
the outer boundary of the primary service area and extends to the point
where the signal has no further service value. This point may be where the
signal has an intensity as low as only a few microvolts in some areas and
as high as several millivolts in others, depending on noise level, interfer-
ence from other stations, or objectionable fading at night. Only Class I
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stations are assigned so that their intermittent service areas are protected
from interference from other stations.?!

Time Classifications for Stations. Each broadcasting station is author-
ized to operate in accordance with specified time classifications. These
classifications are:

Unlimited time
Limited time
Daytime
Share-time
Specified hours

Unlimited Time stations operate without any restrictive time limits.
Those authorized on a limited time basis are the Class II stations (sec-
ondary) which operate on clear channels only. They are permitted to
operate during the day and until local sunset if located west of the domi-
nant station on the clear channel. If located east thereof, they must close
down when the sun sets at the dominant station. They may also operate
during the night hours when the dominant station is off the air.5?

Daytime stations operate during the hours between average monthly
local sunrise and average local sunset. The opening and closing hours of
operation for such stations are specified in their licenses. For example, a
Class II daytime station operating on 1570 kc in the east central part of
Ilinois has the following sign-on and sign-off schedule:

January 7:15 A. M. to 5:00 P. M.
February 6:45 A. M. to 5:30 P. M.
March 6:00 A. M. to 6:00 P. M.
April 5:15 A, M. to 6:30 P. M.
May 4:45 A. M. to 7:00 P. M.
June 4:30 A. M. to 7:15 P. M.
July 4:30 A. M. to 7:15 P. M.
August 5:00 A. M. to 6:45 P. M.
September 5:30 A. M. to 6:00 P. M.
October 6:00 A. M. to 5:15 P. M.
November 6:30 A. M. to 4:45 P. M.
December 7:00 A. M. to 4:30 P. M.

Recently, the Commission amended its rules to permit daytime stations
to sign off at 6:00 P.M. during months when local sunset is later than
6:00 P.M. (see Report No. 13-28, Pike and Fischer RR, July 27, 1960.)

As already indicated, the limitation and irregularity of these hours have
been matters of grave concern to many daytime broadcasters. Reference
has already been made to the petition filed by the Daytime Broadcasters
Association, Inc. requesting that all daytime stations be authorized to
operate from 5:00 A.M. or local sunrise (whichever would be earlier) to
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7:00 P.M. or local sunset (whichever would be later) in lieu of the
sunrise to sunset hours prescribed in the present rules.

In its petition, DBA asserted that there is a large unsatisfied need for
local service during pre-sunrise and post-sunset hours. It was pointed out
that in the United States over 900 communities, with a total population
of more than 7,500,000, have available to them no locally licensed radio
outlet other than daytime-only stations. It was argued by DBA that ex-
tended hours are necessary for daytime stations, notwithstanding the re-
sulting interference to existing radio broadcast services, in order that the
needs of these communities and surrounding areas for broadcast service
may be more fully met.53

On September 19, 1958, the Commission denied this petition.?* On
October 20, 1958, DBA asked the Commission to reconsider its decision
or, in the alternative, permit all daytime stations to operate from 6:00
A.M. or local sunrise (whichever is earlier) to 6:00 P.M. or local sunset
(whichever is later). On January 7, 1959, the Commission refused to re-
consider its decision regarding the “5 to 7” request and dismissed the DBA
alternative request for “6 to 6” operation. At the same time, the Commis-
sion stated that it was not apprised of sufficient facts concerning the
changes envisaged in the standard broadcast structure to render a decision
upon the merits of the alternative request. Accordingly, the Commission
instituted a formal inquiry to elicit further information.5s

After receiving comments from interested parties and studying the rec-
ord in the proceeding, on July 8, 1959, the Commission denied the “6 to
6” request. The reasons for the denial are succinctly set forth in paragraph
19 of the decision:

Upon careful review of the comments which have been filed, and a review
of our decision in Docket No. 12274, we conclude that the losses of standard
broadcast radio service, both groundwave and skywave in the various areas
affected, which would result from an extension of the hours of operation of
stations licensed for daytime operation must be determinative herein. We are
unable to find an expression of any local need which is impossible of substantial
fulfillment under existing rules for station licensing and which is so great or so
pressing as to warrant widespread disruption of the existing radio service now
enjoyed thereunder and relied upon daily by millions of citizens. Particularly,
would it be undesirable and unwarranted to permit such disruption in those
instances where the result as shown by the data would simply be the taking
of regular service from rural farm areas and from small urban communities,
which need radio vitally, and giving more stations—serving less area—to city
and principal urban areas which are already relatively well supplied not only
with standard broadcast radio programs but with other facilities for relaxation,
intellectual stimulus, information and recreation. Moreover, this conclusion is
strongly reinforced by a comparison of the 1,761,622 persons in 357 com-
munities, now receiving only skywave service, who would gain in lieu thereof
a local groundwave service, with the 25,631,000 persons in 1,727,000 square
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miles, now receiving skywave service, who would lose entirely the standard
broadcast radio service now available to them.®

Share-time stations are restricted in their operation in accordance with
a specified division of time with one or more stations using the same
channel.??

Some stations are authorized to operate specific hours as stated in their
licenses. (The minimum operating schedule for this type of station as
well as all other standard broadcast stations is prescribed in Section 3.71
of the FCC Rules) .8
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CHAPTER 8

Frequency Modulation Broadcasting (FM)

First to make use of the 3-electrode tube for generating continuous
electric waves which made radio broadcasting feasible, inventor of the
long and widely used superheterodyne receiving circuit, and inventor of the
new broadcasting by frequency modulation that so well avoids static as
almost to defy the lightning. He is one of the leaders in accomplishing the
miracle of radio communication, a reality so inconceivably novel that the
imagination of no poet, no author of tales or fables, had ever anticipated.—
Citation of the National Association of Manufacturers in selecting Edwin
Armstrong as one of the National Modern Pioneers in 1940.

Prior to Pearl Harbor, great technological advances in the techniques
of broadcasting had been made, but the remarkable developments which
came out of the ensuing war surpassed any which had taken place before.
Dazzling before a weary and war-ridden world were the brilliant prospects
of a new electronics era destined to revolutionize life on this planet and
to provide a valuable tool for exploration of outer space.

Advantages of FM. Frequency Modulation or FM, a new radio tech-
nique developed during the 1930’s by Major Edwin F. Armstrong, had
demonstrated its superior utility in military operations and was on the
verge of a vast expansion in broadcasting.! Engineers had discovered and
demonstrated that FM had several major advantages over Amplitude
Modulation (AM) used in standard broadcasting.

First, it was discovered that FM was not affected nearly so much by
static. Because atmospheric and electrical noises consist primarily of am-
plitude variations, they often got into the standard radio sets and ruined
reception. FM, on the other hand, had an inherent advantage in avoiding
these noises. Even though a storm might be raging, attended by frequent
bursts of thunder and flashes of lightning, or though an electric train might
be roaring past the door, radio reception would remain clear.

Another advantage was its ability to reproduce the entire tonal range
from the deepest base to the highest overtones. Many music lovers found
it more pleasurable to listen+to symphony orchestras via FM because the
varied tones produced by the different instruments in the studio came
through with balance and clarity.
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Also, FM made possible the operation of stations much closer together
on the same channel without objectionable interference. This meant that
many more towns and cities might have their own radio stations.?

Prior to the Second War, the FCC had held public hearings to explore
the possibilities of FM broadcasting.? And on May 22, 1940, the Com-
mission allocated 35 channels to the FM service in the 43-50 megacycle
band. Five months later, there were fifteen stations in the country author-
ized to engage in FM broadcasting.* By the time of the World War II
freeze on civilian construction which was imposed in 1941, the number
had increased to about thirty.®

Post War Growth. It was not until after the War, however, that the
enormous potential for FM broadcasting became generally recognized. Its
superior advantages having been demonstrated in war maneuvers, there
developed a wave of enthusiasm for its peace time use. Responding to this
enthusiasm, the Commission conducted a series of allocation hearings,
and on June 27, 1945, allocated the 88 to 108 mc band as the “permanent
home” of FM. Of the 100 channels made available, the first twenty were
assigned to non-commercial operation for educational groups and institu-
tions.®

By July 1, only three days after the allocations were made, there were
more than 400 applications for new FM stations on file with the FCC and
the Commission had received hundreds of requests for information and
application forms.”

But FM did not attain quickly the large measure of success envisioned
by its enthusiasts. The expansion of standard broadcasting after the war
and the flooding of the market with low-priced AM receiving sets and
with comparatively few FM receivers available—all combined to make
it difficult for FM stations. Many were compelled to leave the air for lack
of audience and advertising revenue.

In 1949, just four years after the FM allocations were made, there
were more than 700 commercial FM stations in operation. By 1956, this
number had dropped to 530 and a large number of these were duplicating
AM services.® Since that time there has been an increase and at this writing
a new wave of enthusiasm for FM is sweeping the country.

As pointed out in the previous chapter, on June 30, 1958, 634 commer-
cial FM stations had been authorized and 57 applications for new stations
were pending. The following figures show the pattern of decline and
growth of commercial FM from 1949 to 1958:°

Pending
Year Grants Deletions  Applications  Licensed
1949 57 212 65 377
1950 35 169 17 493
1951 15 91 10 534
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Pending

Year Grants Deletions  Applications  Licensed
1952 24 36 9 582
1953 29 79 8 551
1954 27 54 5 529
1955 27 44 6 525
1956 31 37 10 519
1957 40 26 24 519
1958 98 24 57 526
CP’s Total CP’s Total
Year on Air on Air Noton Air  Authorized
1949 360 737 128 865
1950 198 691 41 732
1951 115 649 10 659
1952 47 629 19 648
1953 29 580 21 601
1954 24 553 16 569
1955 15 540 12 552
1956 11 530 16 546
1957 11 530 31 560
1958 22 548 86 634

One of the main reasons for the recent renewed interest in FM (figures
on current status of FM recited on p. 81, Chapter 6) is the adoption of
new rules by the Commission in 1955 authorizing FM stations to engage
in certain types of specialized programming including news, music, weather
reports, etc., for reception by business concerns and other subscribers who
pay a fee for the service.?® This will be considered more fully later in this
chapter following a discussion of the basic classifications of FM service.

Classes and Service Requirements of FM Stations. Under present
rules, commercial FM stations have been classified into A and B groups.
The A group consists of those designed to render service primarily to a
town or community other than a principal city and to the surrounding
rural area. Such stations may not operate with more than 1 kilowatt effec-
tive radiated power and the power rating of their transmitters may not be
less than 250 watts nor more than 1 kilowatt. They ‘are normally protected
to the 1 mv/m contour, but the Commission makes assignments in a man-
ner to insure, insofar as possible, a maximum service to all listeners,
whether urban or rural, giving consideration to the minimum signal ca-
pable of providing service.!!

The following frequencies are designated as Class A channels and are
assigned for use by Class A stations as described above:12
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Frequency Channel No. Frequency Channel No.

92.1 221 110.1 261
92.7 224 100.9 265
93.5 228 101.7 269
94.3 232 102.3 272
95.3 237 103.1 276
95.9 240 103.9 280
96.7 244 104.9 285
97.7 249 105.5 288
98.3 252 106.3 292
99.3 257 107.1 296

In Hawaii, the frequency band 98-108 mc is allocated for non-broadcast
use and no channels from 251 through 300 in the band may be assigned
for FM broadcast stations. Also, in Alaska, the frequency band 88-100
mc is allocated to government and other non-government services and
channels 201 through 260 are not available for FM stations.!?

The Class B FM stations are designed to provide service primarily to
metropolitan districts or principal cities and the surrounding rural area,
or to rural areas removed from large centers of population.'4

The service area of a Class B station is not protected beyond the 1
mv/m contour, but assignments are made, insofar as possible, to insure a
maximum service to all listeners within the coverage area. The standard
power ratings of transmitters for FM stations must be 1 kw or more.'?

Although some service is provided by tropospheric waves, the FCC
considers the service area of an FM station to be only that served by the
ground wave and to terminate at the point where this wave does not have
sufficient intensity to be satisfactorily received. The field intensity con-
sidered necessary for service is as follows:'6

Area Median Field Intensity
City business or factory areas 1 mv/m
Rural areas 50 uv/m

A median field intensity of 3 to 5 mv/m must be placed over the
principal city to be served, and for Class B stations, an intensity of 1
mv/m should be placed over the business district of cities of 10,000 or
more population within the metropolitan district served. A field intensity
of 5 mv/m should be provided at the place where the main studio is lo-
cated, except, upon special showing of need, the FCC may authorize the
location of the transmitter so that adequate service is not rendered to the
studio locale. In no event, however, may this locale be beyond the 50
uv/m contour.?

Some particular area requirements with respect to Class B stations
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should be noted. Those located in Area I embracing a large portion of the
Northeastern part of the United States (see Section 3.202 of FCC Rules,
1 Radio Reg. 53:391, for specific geographic limits), may not operate
with an effective radiated power greater than 20 kilowatts and the an-
tenna height is limited to 500 feet above average terrain. The same restric-
tions apply to stations in Area II (embracing the part of the United States
not included in Area I) except that the use of greater power and antenna
height is encouraged in those sections of Area II where it will not result
in undue interference to other stations already authorized or in prospect
at the time, and particularly, when it will provide service to rural areas
that do not already have service.!8

The following frequencies, except for Hawaii and Alaska, are desig-
nated as Class B channels and are assigned for use by Class B stations:?

Frequency Channel No. Frequency Channel No. Frequency Channel No.

92.3 222 97.5 248 102.9 275
92.5 223 97.9 250 103.3 277
92.9 225 98.1 251 103.5 278
93.1 226 98.5 253 103.7 279
93.3 227 98.7 254 104.1 281
93.7 229 98.9 255 104.3 282
93.9 230 99.1 256 104.5 283
94.1 231 99.5 258 104.7 284
94.5 233 99.7 259 105.1 286
94.7 234 99.9 260 105.3 287
94.9 235 100.3 262 105.7 289
95.1 236 100.5 263 105.9 290
95.5 238 100.7 264 106.1 291
95.7 239 101.1 266 106.5 293
96.1 241 101.3 267 106.7 294
96.3 242 101.5 268 106.9 295
96.5 243 101.9 270 107.3 297
96.9 245 102.1 271 107.5 298
97.1 246 102.5 273 107.7 299
97.3 247 102.7 274 107.9 300

FCC Rules limiting FM assignments for Class A stations in Hawaii, dis-
cussed above, also apply to Class B stations. The assignment restrictions
for Class A stations in Alaska are likewise applicable to B stations there.2!

Subsidiary Communications Authorizations. As previously mentioned,
commercial FM stations, in accordance with special FCC rules, may ob-
tain Subsidiary Communications Authorizations (SAC) to provide spe-
cialized programs as an adjunct to their regular broadcasting service. A
special FCC form (318) must be used in applying for this type of
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authorization and the nature and purposes of the SCA operation must be
set forth in the application.?? Section 3.293 of the Rules states that these
services are restricted to programs “consisting of news, music, time,
weather, and other similar program categories.”*3

Originally, the Commission authorized FM stations to conduct “func-
tional” music operations on a “multiplex” basis at any time, or temporarily
on a “simplex” basis providing they were transmitted outside regular
broadcasting hours. When programs are “multiplexed”, they cannot be
heard on ordinary FM receivers since they are sent on subchannels simul-
taneously with regular programs on the main channel.

When the programs are “simplexed”, they can be heard on standard
FM receivers because they are transmitted on the same carrier frequency
used for broadcasting. Special receivers sold or leased to commercial sub-
scribers eliminate or amplify certain portions of the programs (usually
the spoken words) by means of an inaudible supersonic (beep) signal.2*

When simplex operation was authorized in 1955, the Commission em-
phasized that it was for a year only because of the unavailability of
multiplex equipment and that, to protect the FM broadcast service, it
would be necessary ultimately for all functional music operations to be
conducted on a multiplex basis only.?®

Authority to carry on simplex transmissions was extended for a year, but
by July 1, 1957, multiplex equipment was available in sufficient quantities
and since that time no further simplex operations have been authorized.
The Commission, however, granted stations additional time to convert
from simplex to multiplex equipment. As of July 30, 1958, 82 FM sta-
tions held SCA authorizations for multiplex operation.2¢

The Contest Over Simplex Operations. Station WFMF in Chicago
contested the validity of the Commission’s rules governing the SCA service
insofar as they excluded such operation on a simplex basis. On appeal, the
Commission contended that functional programming consisting of the
presentation of a highly specialized program format with the deletion of
advertising from the subscribers’ receivers, and the exaction of a charge
for these services, was “‘point-to-point” communication and not broadcast-
ing within the meaning of Section 3(0) of the Communications Act.2” The
Court of Appeals, however, held otherwise. The court in part said:

. . . Broadcasting remains broadcasting even though a segment of those
capable of receiving the broadcast signal are equipped to delete a portion of
that signal . . . Petitioner, for example, has acquired a high degree of popularity
with the Chicago free listening audience. Moreover, it receives substantial and
growing revenues from advertisers specifically desiring to reach that audience.
In this light, a finding that the programming of petitioner and broadcasters
comparably situated is not directed to, and intended to be received by the
public is clearly erroneous. Transmitted with the intent contemplated by Sec-
tion 3(o), such programming therefore has the requisite attributes of broad-
casting.®®
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Judge Danaher wrote a dissenting opinion. He stated that WFMF and
the entire radio industry were on notice that the Commission would author-
ize only “multiplex” transmission by which there might be simultancous
sending of two or more signals within a single channel. “The Commission,”
he said, “made it abundantly clear that an FM broadcast band, already
allocated to a particular area in the public interest, was not to be converted
in large degree to commercial or industrial operations where the subscrib-
ers, and not the public, would control the receiving sets, decide when they
should operate, at what volume, and what portions of what programs were
to be deleted.”#®

He further declared that the Commission had decided as a matter of
policy, “that FM bands were to be used for the purpose for which they had
been allocated, and that functional music operations might be authorized
on those FM bands only in a manner subsidiary to the main broadcasting
service from which the licensee was to draw its financial sustenance. Its
policy was evolved in the public interest, and was designed to achieve a
far more effective use of the allocated FM frequencies, with greater op-
portunity to more licensees to achieve economically feasible FM broad-
casting . . . The Commission simply decided that the specialized simplex
service was not to be permitted to pre-empt the valuable spectrum space
allocated to FM frequencies intended to be devoted to broadcasting. This
was a public interest determination required to be made by law. Thus the
Commission’s rule-making was entirely within the Commission’s compe-
tence.”30

The Commission filed a petition for rehearing which was denied by the
full court on January 16, 1959.31 An appeal was taken by the Commission
to the U.S. Supreme Court. But on October 12, 1959 the Supreme Court
refused to review the case, thereby sustaining the lower court’s ruling that
the FCC’s regulation requiring all SCA operations of FM stations to use
multiplexing was illegal.32

On July 2, 1958, the Commission issued a Notice of Inquiry soliciting
comments from the public on a number of questions relating to the feas-
ibility of and the extent to which subsidiary FM communications should
be authorized.?® On March 11, 1959, the Commission enlarged the scope
of the inquiry to afford interested parties an opportunity to submit further
data and opinions directed specifically to the matter of stereophonic pro-
gramming on a multiplex basis. Comments were requested with respect to
the following questions: 34

(a) Should stereophonic broadcasting by FM broadcast stations on a multi-
plex basis be permitted on a regular basis, and, if so, should such broadcasting
take the form of a broadcast service to the general public, or should it be avail-
able only on a subscription basis under Subsidiary Communications Authoriza-
tions, or both?
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(b) What quality and performance standards, if any, should be applied to
a multiplex sub-channel used for stereophonic broadcasting?

(c) Should a specific sub-carrier frequency or frequencies be allocated for
stereophonic broadcasting?

(d) Should the quality and performance standards applicable to the main
channel be further relaxed, beyond the point already permitted for SCA opera-
tions, to accommodate stereophonic broadcasting and, if so, to what extent?

(e) What transmission standards regarding cross-talk between the main
channel and stereophonic sub-channel should be adopted?

(f) Should FM broadcast stations engaging in stereophonic broadcasting be
required to use a compatible system which allows listeners tuned only to the
main channel to hear an aurally balanced program?

The March 11, 1959 Notice specified that statements should be filed on or
before June 10, 1959. On June 3, 1959, however, the Commission ex-
tended the date to December 11, 1959. Subsequently, the date for filing
comments was further extended to March 15, 1960.3%

SCA Operating Requirements. As previously mentioned, the SCA ap-
plicant must set forth in his application the specific purposes for which he
intends to use his authorization. Section 3.295 of the Commission’s Rules
provides that he is restricted to these purposes and that prior permission
must be obtained to engage in any other activity.®®

This section further provides:

(1) Supersonic tones or other similar devices may be employed with re-
spect to material transmitted during SCA operation to promote or maintain
its commercial marketability, with the station using appropriate actuating de-
vices with the subscriber’s receivers.*’

(2) In arrangements with outside parties, the station must pass on all pro-
gram material to be transmitted over its facilities, with the right to reject any
which it deems inappropriate or undesirable. If the SCA operation is simplex
in character, the licensee must be able at any time to substitute a program
which it considers to be in the public interest.*®

(3) The provisions of Section 3.290 requiring equal treatment for political
candidates and Section 3.291 requiring the express authority of the originating
station before programs may be rebroadcast are applicable when the FM
station is engaged in SCA operations.*

(4) The requirements of Section 3.287 regarding station identification must
be met on the main carrier when a station is engaged in SCA operations. The
licensee may prevent their reception on subscribers’ receivers through the use
of supersonic tones capable of de-activating these specialized receivers.’

(5) The rules pertaining to announcements of recorded and sponsored pro-
grams as set forth in Sections 3.288 and 3.289 are applicable to the SCA
operation when it is conducted on a simplex basis.®* The station, however, may
employ” supersonic tones or, other devices to prevent the reception of such an-
nouncements over subscribers’ receivers.*? The provision of 3.289 regarding
sponsored programs are complied with if the SCA operator announces that the
programs are being transmitted for a fee to commercial subscribers.
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(6) Logs for the SCA operation are required to be kept in the following
manner:*

(a) An entry must be made at the time of each station identification an-
nouncement (call letters and location).

(b) An entry must be recorded describing the material transmitted in each
hour segment. If a speech is made by a political candidate, the name and po-
litical affiliations of such speaker must be entered.

(c) When the station is operated on a simplex basis and announcements of
recorded and sponsored programs are required as specified above, entries must
be made showing the times such announcements are made.

The requirements of Sections 3.281(b), (1)-(4) relating to the keep-
ing of operating logs of FM stations are equally applicable during the
periods of SCA transmission.** Similarly, the requirements of Section
3.265 regarding operators and Section 3.274 relating to remote control
operation are applicable.*®

Paragraph (j) of Section 3.295 specifies that each licensee must observe
all technical rules and standards applicable to FM broadcast stations when
conducting the SCA operation.“® Specific technical standards applicable to
SCA multiplex operations are set forth in Section 3.319 of the Commis-
sion’s Rules.*?

As previously indicated, SCA operations on a multiplex basis may be
carried on without restrictions as to time. Simplex transmission, however,
must be conducted outside the 36 minimum hours of regular broadcasting
per week required of FM stations.*3

Non-Commercial Educational FM. The Commission has established
a special class of FM stations—Non-Commercial Educational FM broad-
cast stations. As previously indicated, the frequencies set aside for these
stations include those between 88 and 92 megacycles. These twenty chan-
nels are assigned for educational use and commercial interests may not
apply for them.

As pointed out in Chapter 3, when Congress was considering legislation
to establish the FCC, there was a great deal of public support for a re-
quirement that all broadcasting stations set aside substantial portions of
broadcasting time for educational and cultural programs. This proposal
was not adopted, but Congress did pass Section 307(c) of the Communi-
cations Act directing the Commission to make a study of it.4®

Pursuant to this legislative mandate, the Commission conducted a hear-
ing on the matter and invited educators and other interested parties to
testify. Among the educational witnesses who testified in that 1935 pro-
ceeding was Dr. H. L. Ewbank of the University of Wisconsin. He urged
the FCC to earmark a number of broadcasting channels to provide for
non-commercial stations and that these be reserved for qualified educa-
tional agencies.5°

This proposal was revived ten years later when the Commission con-
ducted hearings on the allocation of frequencies above 25 megacycles to
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which reference was made earlier in this chapter. Educators representing
such national organizations as the National Educational Association and
the American Council on Education urged the Commission to reserve chan-
nels for educational FM broadcasting.5* Accordingly, as pointed out above,
on June 27, 1945, the Commission reserved 20 of the 100 FM channels
(88 to 92 megacycles) for this purpose and in 1946 promulgated special
rules governing the operation of stations on these channels.®?

Progress Since 1944. In September, 1944, one institution of higher
learning, the University of Illinois, was operating an FM station. At that
time, construction permits had been granted to the Universities of Iowa,
Kentucky and Southern California but the stations were not yet on the air.
As of the same date, public school systems in Chicago, New York, San
Francisco, and Cleveland were operating FM stations.?

With the assignment of special channels for education in 1945, the inter-
est of educators was stimulated. The U.S. Office of Education was espe-
cially helpful in disseminating information regarding the availability of
FM channels for education and urged schools to take advantage of the
new opportunity.5

By December, 1945, more than 40 educational institutions had filed
applications for new educational FM stations. Four years later, 58 such
stations had been authorized.

Since that time, though the growth of educational FM has not been
rapid, it has been steady as shown by the following figures:*®

Pending

Year Grants Deletions  Applications  Licensed
1949 18 7 9 31
1950 25 4 3 61
1951 19 6 2 82
1952 12 2 2 91
1953 13 1 3 106
1954 9 2 1 117
1955 7 3 1 121
1956 13 4 5 126
1957 17 5 2 135
1958 11 3 6 144

CP’s Total CP’s Total
Year on Air on Air Noton Air  Authorized
1949 3 34 24 58
1950 1 62 20 82
1951 1 83 12 95
1952 1 92 12 104
1953 0 106 10 116
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CP’s Total CP’s Total

Year on Air on Air Not on Air Authorized
1954 0 117 6 123
1955 3 124 3 127
1956 0 126 10 136
1957 0 135 13 148
1958 3

147 10 157

As of July, 1959, 179 educational FM stations had been authorized, of
which number 165 were on the air. The number is steadily increasing. New
impetus has been given to the growth of educational FM because of the
FCC’s recent proposal to authorize subsidiary communication operation
by this type of station. (See FCC Public Notice-B, July 28, 1960).

Eligibility and Program Requirements. As provided in Section 3.501
of the Commission rules, the following channels are available for non-
commercial educational FM broadcasting: 5

Frequency (mc) Channel No. Frequency (mc) Channel No.

88.1 201 90.1 211
88.3 202 90.3 212
88.5 203 90.5 213
88.7 204 90.7 214
88.9 205 90.9 215
89.1 206 91.1 216
89.3 207 91.3 217
89.5 208 91.5 218
89.7 209 91.7 219
89.9 210 91.9 220

Only non-profit educational organizations are eligible to apply for li-
censes to operate these educational FM stations. In determining eligibility
of publicly supported educational organizations, the Commission takes
into account whether they are accredited by their respective state depart-
ments of education. With respect to privately controlled educational or-
ganizatjons or institutions, their rating by regional and national accrediting
associations is considered as a factor in determining eligibility, While the
rules do not bar the holding of licenses by educational organizations with-
out accreditation, they do place a heavier burden of proof on them to show
that they are truly educational in character and have the resources and
qualifications to operate an educational station in the public interest.5?

The applicants for these educational FM stations must show that they
will be used for the advancement of educational programs. The rules pro-
vide that the facilities may be used to “transmit programs directed to

109




specific schools in a system or systems for use in connection with regular
courses as well as routine and administrative material pertaining thereto
and may be used to transmit educational, cultural, and entertainment pro-
grams to the public.”%8

At the time FM channels were reserved for education, there was con-
siderable interest in the development of state-wide educational FM net-
works. Wisconsin did establish one which is still in operation today. Others
were planned but did not materialize. In anticipation of network develop-
ments, the Commission provided in Section 3.502 of its Rules that in
considering the assignment of a channel for noncommercial educational
FM broadcasting, it would take into account the extent to which an appli-
cation meets the requirements of any state-wide plan for such broadcast-
ing, provided the plan affords fair treatment to public and private
educational institutions at the various levels of learning and is otherwise
fair and equitable.®® This rule is still in effect but has had little applicability
because plans for statewide educational FM networks have not developed
on as wide a basis as was expected when the rule was adopted.

Each educational FM station is required to furnish a “non-profit and
non-commercial broadcast service.” No sponsored or commercial program
may be transmitted and commercial announcements of any character are
prohibited. These educational stations may transmit the programs of com-
mercial stations. If they do, however, the rules say that all commercial
announcements and references must be deleted.®

A public notice issued by the FCC on March 16, 1960, stating that all
stations must identify on the air the suppliers of free records used in
broadcasts, seemed to conflict with these rules governing noncommercial
FM operations. This March 16 public notice was an interpretation by the
FCC of Section 317 of the Communications Act which requires sponsor-
ship identification of broadcast programs.’ Under this interpretation, a
failure of the educational FM station to identify the donors of records
(those supplied the station without cost and not those sold), would have
been a violation of Section 317 of the Act. At the same time, such iden-
tification would have contravened the Rules of the FCC against the use
of commercial plugs on this type of station.

This conflict put educational FM broadcasters in the awkward position
of not being able to use free records, and they were compelled to limit their
broadcasts to recordings which they bought.

Recent legislation by Congress, however, has corrected this situation.
As provided in Section 508 of the Communications Act, stations (both
commercial and noncommercial) may use “free” records without being
required to identify the donors.®?

As previously pointed out, the number of educational FM stations has
been growing steadily. A factor favorable to this development was the
adoption of a rule by the FCC authorizing these stations to operate with
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power of 10 watts or less.®® The equipment and cost requirements for these
stations are comparatively low. Some manufacturers have package deals
which make it possible to secure the basic equipment for such a station
for as little as $3,000.00, not including studio facilities.
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CHAPTER 9

Television

So swiftly that America has barely awakened to its significance, televi-
sion has reached from city to city across the nation. It has brought into
millions of homes the magic of its immediacy and reality—transmissions of
sight and sound combined, with an impact on practically all phases of life.

—DAVID SARNOFF*

As early as June, 1936, the FCC had promulgated rules governing
visual broadcasting but because of the newness of the medium, did not
establish any fixed standards for operations.! Considerable research and
experimentation were carried on and by late March, 1939, there were 23
licensed TV stations authorized to engage in experimental broadcasting.?
In the spring of 1939 and again in 1940, the rules governing television
were revised.® The 1940 revised rules prescribed two classes of television
stations:*

(1) “Experimental Research Stations” for the development of the television
art in its technical aspects;

(2) “Experimental Program Stations” for the development and improve-
ment of program service.

Subsequently, in March, 1941, a formal hearing was initiated by the
Commission to consider the establishment of engineering standards, and
to determine when television broadcasting should be placed upon a com-
mercial basis.®

The outcome of this hearing was the adoption, on April 30, 1941, of
rules and regulations and Standards of Good Engineering Practice govern-
ing commercial and experimental television stations.$

The Commission allocated 18 channels to television, the first nine being
located in the 50 to 186 mc. band, and the second nine in the 186 to
294 mc. band.”

By January, 1942, there were a number of commercial and experimental
television stations licensed to operate.® But the freeze on televison con-
struction brought on by the War halted, for the time being, the develop-
ment of television for civilian use.?

* Chairman of the Board, Radio Corporation of America.
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(2) within limits of its signal range, UHF is on a par with VHF when it
is operating over a level, smooth, treeless terrain.2

While the TASO study was a comprehensive one, as the report indi-
cated, there is need for further research. It may well be, as more is learned
regarding the propagation characteristics of UHF frequencies and as send-
ing and receiving equipment is improved, the outlook for UHF television
will become brighter.

In its 1961 budget proposal to Congress, the FCC earmarked two mil-
lion dollars for a UHF research program. In the latter part of April, 1960,
the House approved this proposal and it was expected that the Senate
would go along. Subject to Congressional appropriation, the Commission
announced that it would construct a superpower UHF transmitter on top
the Manhattan area, that receivers would be placed throughout the city,
and that a broad scale study over a two-year period would be made to de-
termine the full capabilities of UHF in terms of both technical operation
and programming.

The actual experiment, if authorized, will be done by a private research
organization under contract with the FCC. It will be supervised, however,
by the Commission. The National Bureau of Standards, the National
Academy of Science, and possibly other educational and professional or-
ganizations are expected to cooperate in the study.

The possibility of using the experiment for in-school classroom instruc-
tion in the New York City area is being explored. Also, the networks will
be invited to provide programs on a rotating basis so that side-by-side
comparisons of UHF and VHF transmission and reception can be made.

Some members of the Commission and its staff and others knowledge-
able in the field, have high hopes that this comprehensive study will pro-
vide answers to problems which now plague UHF and make possible its
greater and more effective use for television service.2!

The TV Table of Assignments and How It May Be Amended. Section
3.606 of the Rules contains a list of the cities throughout the United
States with the particular TV channels assigned to each city. Those marked
with an asterisk are reserved for education.2?

Only channels which are listed in the Table of Assignments may be
applied for. To make any changes in this table requires the filing of a
formal petition with the Commission and a showing that the proposed
changes will comply with the requirement for mileage separation of sta-
tions operating on the same or adjacent channels and that the public
interest will be served.

As provided and graphically described in Section 3.609 of the Rules, the
country is divided into three zones. For stations operating on the same
channels, or co-channel stations as they are called, the minimum mileage
separations in the various zones are as follows:23
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Zone Channels 2-13 Channels 14-83

I 170 miles 155 miles
1I 190 miles 177 miles
II1 220 miles 205 miles

For stations operating on adjacent channels, the minimum mileage
separations for all zones are:2

Channels 2-13 Channels 14-83
60 miles 55 miles

Since the TV Table of Assignments was established many petitions to
make channel changes have been filed with the FCC. Some have been
granted while others have been denied, the action of the Commission de-
pending upon the facts of each case and whether the public interest
seemed to justify the proposed change. For information on all changes in
the Television Table of Assignments approved by the FCC since the table
was adopted in 1952, 1 RR 609-622 should be consulted.

In a statement to the Senmate Committee on Interstate and Foreign
Commerce on April 17, 1959, the Chairman of the FCC announced that
the Commission was pursuing long range studies and negotiations to
ascertain the practicability of making basic revisions in its present system
of television allocations. At the same time, he announced that, because of
the present scarcity of VHF channels in large markets and the pressing
need for more television service, pending the completion of these long
range studies the Commission would consider making exceptions, in ap-
propriate cases, to the existing requirements for minimum separations.

Pursuant to this interim policy, the Commission has already formally
proposed to assign new VHF channels to some areas and permit the
establishment of stations, involving substandard or short-spaced separa-
tions on the same channels.?

Non-Commercial Educational Television. In the post-war television
hearings, to which reference has been made above, educators made an
impressive showing regarding the possibilities of using television for edu-
cational purposes. More than 70 witnesses appeared before the Commis-
sion and urged that TV channels be reserved for the exclusive use of
education. More than 800 colleges, universities, state boards of education,
school systems, and public service agencies submitted written statements
urging the Commission to make the reservations. Distinguished professors
pointed out how television could be used to extend the services of educa-
tional institutions in the sciences, arts, humanities, vocational education
and other important areas of learning. As the Joint Council on Educational
Television has pointed out, mayors, parent teacher groups, chambers of
commerce, libraries, art associations, newspapers, civic groups, municipal
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boards, clergymen, prominent members of Congress, men representing
both of the major political parties, and others either testified or submitted
written statements in behalf of these educational TV assignments.?

The Joint Council and a host of educational organizations including the
American Council on Education, the National Education Association, the
National Association of Land-Grant Colleges and Universities, the Na-
tional Association of Broadcasters, the Council of Chief State School
Officers joined in the crusade. The result of these joint efforts, as already
pointed out, was the reservation of 242 channels (the number now is near
the 260 mark) for the exclusive use of education with each state receiving
one or more assignments.

The reservation of these channels parallels in a striking way the passage
of the Morrill Act in 1859. This Act made available large areas of land in
the public domain to help establish public colleges. From this has devel-
oped a nation-wide system of land-grant institutions that has become
favorably recognized throughout the world. Similarly, the FCC’s historic
act of 1952 setting aside another part of the public domain, the broadcast-
ing spectrum, for educational use has opened up a new and valuable fron-
tier in American education.?’

Following the FCC’s action in 1952, numerous states held state-wide
meetings to arouse interest in the activation of these reserved channels.
Many committees were organized throughout the country to study the
financial, programming and engineering problems of building educational
stations.

Numerous governors and legislatures took definite steps to investigate
the potentialities of educational television. Numerous foundations includ-
ing the Fund for Adult Education, Ford Foundation, Twentieth Century
Fund, Payne Fund, and others were early contributors to the educational
TV movement.

On December 3, 1952, the Fund for Adult Education announced the
formation of the National Citizens Committee on Educational Television
with Milton S. Eisenhower and Marion B. Folsom as co-chairmen. Two
days later, the Fund announced the formation of a National Educational
Television and Radio Center. The purpose of this center, financed with an
original grant of over a million dollars, was to aid in the exchange, circula-
tion, and development of quality films and kinescopes to be used by edu-
cational television stations.?®

In May, 1953, only one of the reserved TV channels had been activated.
By the end of 1954, however, eight educational stations were on the air.
Eight additional stations were in operation by the end of 1955 followed
by five more in 1956, six in 1957, eight in 1958, and seven as of April,
1960.2°

With almost 50 educational television stations on the air, a dozen more
under construction and numerous others in the advanced planning stage—
all this plus state-wide networks operating in Alabama, Florida, North
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Carolina and Oklahoma and others being contemplated—there can be no
doubt that educational TV has reached an advanced stage in its develop-
ment and may now be considered firmly rooted in American life.

What the Joint Council on Educational Television said in 1954 is even
more true today:3°

The stresses and strains of this atomic age have imposed new problems on
the citizen and the society in which he lives. His physical and psychological
security is threatened in a tense and competitive world. Health, home, liveli-
hood, retirement, social unrest, war—these and many other areas of individual
concern make him eager to secure new and continuing knowledge. As our re-
port shows, educational stations are now offering a wide variety of informa-
tional and instructional programs designed to help supply this knowledge
speedily and effectively.

The American citizen also wants to make the most effective use of his
leisure time and to benefit more fully from the cultural resources and influ-
ences so abundant in this country and other parts of the world. Accordingly,
educational television stations are bringing into his home the reality and beauty
of famous museums, art galleries, educational centers, parks and gardens, and
historical sites. Also, they are making it possible for him to see and hear—on
a regular basis—distinguished scholars in the fields of science, philosophy,
literature, and so forth, and artists in the fields of painting, sculpture, music,
dance, and drama.

It is clear that educational television has made and is making real progress.
There are problems but these are gradually but surely being overcome. The
facts clearly show that educational television is having a tremendous effect
upon the educational and cultural life of the nation.

Eligibility and Operating Requirements for Educational TV Stations.
Eligibility requirements for educational television stations are essentially
the same as those for educational FM stations. Section 3.621 of the FCC
Rules states that they may be licensed only to non-profit, educational or-
ganizations upon a showing that they will be used primarily to serve the
educational needs of the community; for the advancement of educational
programs; and to furnish a non-profit and non-commercial television
broadcast service. In determining eligibility of public and private educa-
tional institutions to hold licenses, as is the case with educational FM
stations, the factor of accreditation is also taken into account.3!

While the rules that classify the services and prescribe the purposes for
which educational FM and TV are substantially the same, there are a few
differences which should be noted. Section 3.621 of the Rules pertaining
to licensing requirements and character of service contains some language
and -provisions which do not appear in Section 3.503 covering the same
subject regarding educational FM stations. For example, paragraph (a)
of Section 3.621 is a bit more expansive than paragraph (a) of Section
3.503. It reads:
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(a) Except as provided in paragraph (b) of this section, noncommercial
educational broadcast stations will be licensed only to non-profit educational
organizations upon a showing that the proposed station will be used primarily
to serve the educational needs of the community; for the advancement of edu-
cational programs; and to furnish a non-profit and non-commercial television
service.®

The language of paragraph (d) and (e) of Section 3.621 relating to
educational TV stations does not appear at all in Section 3.503 of the non-
commercial educational FM rules. These paragraphs read as follows:

(d) An educational station may not broadcast programs for which a con-
sideration is received, except programs produced by or at the expense of or
furnished by others than the licensee for which no other consideration than the
furnishing of the program is received by the licensee. The payment of the
charges by another station or network shall not be considered as being pro-
hibited by this paragraph.

(e) To the extent applicable to programs broadcast by a noncommercial
educational station produced by or at the expense of or furnished by others
than the licensee of said station, the provisions of Section 3.654 relating to an-
nouncements regarding sponsored programs shall be applicable, except that
no announcements (visual or aural) promoting the sale of a product or service
shall be transmitted in connection with any program; provided, however, that
where a sponsor’s name or product appears on the visual image during the
course of a simultaneous or rebroadcast program, either on the backdrop or
in similar form, the portions of the program showing such information need
not be deleted.®®

These Rules require some interpretation. They prohibit educational TV
stations from broadcasting any program for which pay is received. Excep-
tions to this permit the broadcast of recorded programs furnished by
others or the use of programs, the costs of producing which are defrayed
by others, provided the programs constitute the only consideration de-
rived by the station. Also, the rules do not preclude a commercial network
or station from paying line charges in connection with the furnishing of
programs to educational TV stations.

In adopting the rules, it was the Commission’s intention that educational
TV stations should not sponsor the sale of goods, and commercial an-
nouncements are prohibited. In order that these stations might carry out-
standing educational programs made available by commercial networks,
the Commission did not require the deletion of visual images or pictorial
material containing the name of the sponsor or his product. Aural com-
mercials, however, in connection with such network programs, must be
deleted by the educational TV station.

Business institutions may and do supply many fine educational pro-
grams to educational TV stations. Simple identification on the air of the
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institutions furnishing the programs does not contravene the rules against
advertising on these stations, so long as the design is not to promote the
business of the institution or the sale of its goods. However, the interpreta-
tion by the Commission of Section 317 of Communications Act (to which
reference was made in the preceding chapter), which required stations,
both commercial and non-commercial, when using free recordings to iden-
tify the commercial distributors, presented somewhat the same dilemma
for education TV stations that it did for educational FM stations. As pre-
viously pointed out, however, recent legislation by Congress has eliminated
the confusion.
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CHAPTER 10

International Broadcasting

We here have an obligation to. do everything within our power to
strengthen the Voice of America. The voice that reaches out from our
shores must be firm and clear. It must speak the truth in all the basic
tongues of mankind. It must be heard throughout the world. The Voice of
America must play its part in the fulfillment of the prophecy that “nation
shall speak peace unto nation.”—CHARLES R. DENNY*

International Broadcast Stations, as defined by FCC Rules, are those
using frequencies between 5950 and 26,100 kilocycles, whose transmis-
sions are intended to be received directly by the general public in foreign
countries.!

Section 3.788 of the Rules provides that these stations “shall render
only an international broadcast service which will reflect the culture of
this country and promote international good will, understanding and
cooperation. Any program solely intended for, and directed to an audience
in the continental United States does not meet the requirements of this
service.”?

FCC Form 309 is used to apply for a construction permit to build one
of these international broadcast stations.® This is followed by the submis-
sion of FCC Form 310 which requires a showing that construction has
been satisfactorily completed and requests a license for operation.*

The Commission has stated that a license will be issued only after the
applicant has made a satisfactory showing that

(1) there is a need for the service;

(2) that necessary program resources are available;

(3) that directive antennas and other technical facilities will be used to de-
liver maximum signals to the “target” area or areas for which the service is
designed®;

(4) that competent personnel will be used;

(5) that the applicant is technically and financially qualified and possesses
adequate facilities to carry forward the service proposed; and finally,

(6) that the public interest will be served by the proposed international
broadcast operation.®

* Former chairman of the FCC.
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Such stations are licensed for unlimited time operation, except in cer-
tain cases where the hours may be specified.” They must operate with not
less than 50 kw power and their signals must have a strength of at least
150 uv/m 50 per cent of the time in the distant target area.®

Assignment of Frequencies. Section 3.702 of the Rules says that fre-
quencies in the bands allocated to the international broadcast service will
be assigned to authorized stations for use at certain hours and for trans-
mission to stated target areas.® Licensees may request the use of specific
frequencies for particular hours of operation by filing informal requests
in triplicate with the Commission not less than 15 days prior to the start
of a new season.!® These requests are honored to the extent that interfer-
ence and propagation conditions permit.!

Not more than one frequency is authorized for use at any one time for
any one program transmission except in instances where a program is in-
tended for reception in more than one target area and the intended target
areas cannot be served by a single frequency.?

In 1955, the World Wide Broadcasting Company, licensee of inter-
national broadcasting station WRUL, petitioned the Commission to re-
consider its action in prohibiting the use of more than one frequency for
transmitting programs to the same area. The station contended that other
nations, particularly Russia, use multiple frequencies to transmit programs
to the same area causing interference to certain frequencies used by
United States international stations, making it necessary for the latter to
use more than one to insure reception in a particular target area.

The Commission denied the petition on the grounds that such multiple
frequency transmission to the same area is inconsistent with Article 43 of
the Convention of the International Telecommunications Union which
makes it incumbent upon the Commission to limit the number of fre-
quencies and spectrum space to the essential minimum necessary to render
satisfactory service. The Commission said, however, it would “take appro-
priate action” to protect the station from harmful interference caused by
foreign stations operating in violation of international agreements.!3

The Commission has pointed out that “all specific frequency authoriza-
tions will be made only on the express understanding that they are subject
to immediate cancellation or change without hearing whenever the Com-
mission determines that interference or propagation conditions so require
and that each assignment of “frequency hours”* for a given season is
unique unto itself and not subject to renewal, with the result that com-
pletely new assignments must be secured for the forthcoming season.”15

The geographic areas to be served by an international broadcast station
are described by the Commission in Section 3.792 of the Rules.'® Licensees
sending programs to more than one of these areas must specify one as
primary, and state the reasons for the choice, with special reference to the
nature and special suitability of the programming proposed.?

Commercial Programs Permitted. Stations operating in the foreign
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service are permitted to carry commercial or sponsored programs provided
no more than the name of the sponsor and the name and general char-
acter of the commodity or service are advertised.

As provided in Section 3.788 of the Rules, several other restrictions
relating to advertising apply: (1) a commodity advertised must be one
regularly sold or is being promoted for sale on the open market in the
foreign area to which the program is directed: (2) commercial continuity
advertising an American utility or service to prospective visitors must be
particularly directed to such persons in the foreign countries where they
reside and to which the program is directed; and (3) where an interna-
tional attraction such as a world fair, resort, etc., is being advertised, the
oral continuity must be consistent with the purpose and intent of the pro-
visions in this section.!®

Operational Requirements. The FCC Rules contain specific require-
ments regarding equipment and operation of international broadcast sta-
tions. These requirements relate to power, frequency control, antenna
design, auxiliary and alternate main transmitters, changes in equipment,
keeping and preserving logs, etc. While the technical rules in many ways
are substantially the same as those governing other broadcast stations,
there are some differences made necessary because of the special character
of the service. For example, antennas must be so designed and operated
that the field intensity of the signal toward the specific country served will
be 3.16 times the average effective signal from the station.!® Also, not
applicable to other types of stations, is the rule that station identification,
program announcements, and oral continuity shall have international sig-
nificance and be communicated in language particularly suitable for the
foreign areas for which the service is primarily intended.20

Licenses for international broadcast stations are issued for one year
only.? Unless otherwise directed by the Commission, each renewal appli-
cation must be filed at least 90 days prior to the expiration date of the
license.?? FCC Form 311 is used in applying for the renewal.2® As a part
of the renewal application, a supplementary statement must be submitted
showing the number of hours the station has operated on each assigned
frequency, listing contract and private operations separately,?* and re-
porting reception and interference and conclusions regarding propagation
characteristics of assigned frequencies.?

Voice of America Broadcasting. There are only two private interna-
tional broadcasting stations operating in this country under the rules
discussed above. The Voice of America, however, an instrumentality of
the United States Information Agency (USIA), operates a sizeable num-
ber of high powered short wave stations beaming programs to many parts
of the world.

As provided in Section 305(a) of the Communications Act of 1934,
radio stations belonging to and operated by any agency of the United
States government, are not subject to the regulatory powers of the FCC as
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set forth in Sections 301 and 303 of the Act.2® The only exception is that
government stations (not including those on government ships beyond the
continental limits of the United States) when transmitting any radio com-
munication or signal relating to government business must conform to
Commission regulations designed to prevent interference with other radio
stations and the rights of others.?”

Accordingly, the President, through delegated authority, assigns the
frequencies to the USIA for the Voice of America transmissions. The
program policies and pattern of operation of the Voice are determined by
USIA. The director of the agency reports to the President through the
National Security Council. Since one of the chief functions of the Voice is
to report and interpret to foreign peoples policies and actions of the United
States government and promote national security, its activities are closely
coordinated with the White House, State Department, the Office of Civil
and Defense Mobilization, the military establishment and other govern-
mental organizations concerned with this country’s position and participa-
tion in world affairs.?®

Current Dimensions of the Voice. As of March, 1959, the Voice was
operating 76 transmitters and providing programs in 37 languages to mil-
lions of people throughout the world. The Washington, D. C. facilities
include 18 studios, equipment to make 40 disc or tape recordings simul-
taneously, ten tape-editing booths, a recording control, the Master Con-
trol, editorial offices and music and transcription libraries.

In April, 1959, the Voice announced plans for six new transmitters in
Europe, West Africa, the Eastern Mediterranean and the Pacific to be
added to the eight already established. This expansion program over a five
year period, if funds are made available by Congress, will involve an ex-
penditure of some 40 million dollars.

In early 1959, more than half of the Voice’s 600 hours of broadcasting
per week were being directed at the Soviet Union, the Eastern European
satellites, Red China, North Korea and North Vietnam. These programs
included newscasts of important happenings throughout the world, current
reports on policies of the United States government and a variety of broad-
casts concerning the life and culture of the American people.?

A few examples of regular Voice programs which attempt to project
the image of America include a forum feature, The Arts and Sciences in
Mid-Century America; a broadcast of jazz music called Music USA; and
a dramatic show, American Theatre of the Air. These programs offer lec-
tures and discussions by noted American experts in the natural and social
sciences and humanities, leading artists in the popular music field, and dis-
tinguished actors performing under the auspices of the American National
Theatre and Academy.3°

More than 2,000 foreign stations regularly carry Voice “package pro-
grams.” In March, 1959 more than 1,300 stations in South America were
using its programs.®! ‘
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The USIA provides a budget of about ten million dollars a year for
Voice operations. In recent appearances before the House appropriations
committee, officials of the agency have urged that funds be increased to
expand its broadcasting activities to meet the competition of Communist
Russia where the volume of foreign transmissions has been running more
than four times as much per weck as the volume in this country. Until
recently more money was spent by Russia to jam reception of Voice pro-
grams than was spent to carry on all Voice operations.®?

According to USIA Director George V. Allen, the Russians have re-
duced the amount of jamming of Voice broadcasts since Khrushchev’s
visit to this country in 1959. The reasons seem to be that jamming tends
to cause interference to broadcasts by Russia and neighboring countries
and is expensive in materials, manpower and money.

By 1962, the Voice expects to have 18 high-powered shortwave trans-
mitters in operation on the East Coast. Their total value will be more than
25 million dollars. Long range plans call for the establishment of high
powered, medium wave transmission in Liberia and the Mediterranean
area, and increased power and facilities for short wave transmission at
some of the Voice’s present sites in England, Morocco, Greece, and the
Philippines.3?

Since its requests for funds are subject to approval by Congress, it goes
without saying that the extent and nature of the broadcasting done by the
Voice may be influenced considerably by attitudes of leaders on Capitol
Hill as well as those in the Executive departments of the government. For
example, in a recent attempt to compare the Voice’s programs with those
of Radio Moscow, the House Appropriations Committee asked for tran-
scripts of one day’s broadcasts by the stations. By random choice, the
broadcasts of March 2, 1960 were selected. This was the day that Khru-
shchev landed at Kabul, Afghanistan. Radio Moscow reported that the
Russian leader was “warmly greeted by thousands”; the Voice reported
he “was enthusiastically greeted by a half million.” Newsweek for May 2,
1960 noted that the House Committee forthwith reduced USIA’s budget by
$6.8 million.

NOTES

1. Section 3.701(a), FCC Rules and Regulations; 1 RR 53:731.

2. Section 3.788(a); I RR 53:749.

3. Section 3.711(a); I RR 53:737.

4. Ibid.

5. A target area, as defined by Section 3.701(m), 1 RR 53:731, is a geo-
graphic area in which the reception of particular programs is specifically in-
tended and in which adequate broadcast coverage is contemplated.

6. Section 3.731; 1 RR 53:742. Also see Report of Commission, 13 RR 1501.

7. Section 3.761; 1 RR 53:745.
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53:731, means one frequency used for one hour.
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of broadcast. “Private operation”, as defined by paragraph (o) of the same sec-
tion, is any operation not of a contract character. See 1 RR 53:731-732.
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26. 48 Stat. 1083,

27, Ibid.
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31. Ibid.

32. Ibid.
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CHAPTER 11

Auxiliary and Other Special Types
of Broadcasting

. . . these radio waves are made to perform dll sorts of work. . . .
Since they are public property, the deciding factor in determining how
many channels a certain type of service shall have, and who shall be en-
trusted with a channel within a type of service, must be the public interest.
—WayNe Cov*

FCC rules provide for the use of numerous auxiliary facilities which
contribute greatly to the economy, efficiency and quality of the regular
broadcast services already discussed. Without these adjunct operations,
the football game far removed from the station studio could not be brought
into our homes; an inaugural parade in Washington could not be trans-
mitted to the television viewers throughout the nation; inhabitants in many
small, isolated communities in the West would have no local television
service; and much of the variety, immediacy and color that now character-
ize broadcasting in general would be missing.

Each of these important auxiliary services is subject to special regula-
tions established by the FCC, and each has been assigned the use of par-
ticular bands of frequencies in the radio spectrum. Space will not permit a
detailed discussion of these regulations and channel allocations. It is
hoped, however, that the reader will find the following informational high-
lights helpful.

Remote Pickup Stations. All broadcast stations (standard, FM, Non-
commercial FM, TV and international broadcast) are eligible to apply for
and use remote pickup transmitters for a variety of purposes to support
their regular operations.* These pickup units are used to send programs
from remote points to the main transmitter for simultaneous or delayed
broadcasting and for the transmission of information and orders per-
taining to such programs. They may be authorized to operate on a mobile
or fixed basis.?

Special temporary authority may be granted to operate, as remote
pickup stations, equipment already authorized for use by another class of

* Former chairman of the FCC.
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station or equipment which, under the Communications Act of 1934, does
not require a construction permit.? )

These applications for temporary authority may be filed informally but
should reach the Commission at least ten days previous to the date of
operation. If received in less time, the Commission will accept the applica-
tion if sufficient reasons for the delay are stated.*

These informal requests must set forth full particulars as to the purpose
of the temporary remote pickup operation; give the name of the licensee
whose equipment is to be used, the call letters, the type of equipment and
the frequency or frequencies to be employed, time and date, location,
transmitter power, and type of emission proposed.®

The frequencies used must be those especially assigned to the remote
pickup broadcast service. Other frequencies under the jurisdiction of the
FCC may be requested if effective transmission on the assigned ones is
not possible and the programs to be broadcast relate to events of national
interest and importance. In any case, it must be shown that the operation
will not cause interference to any existing station. Under no circumstances,
will frequencies in the so called Special Radio Emergency Service be
authorized for these remote pickup operations.®

Special Rules for Miniature Low Power Auxiliary Stations. On July
30, 1958, the Commission adopted special rules for the operation of tiny
transmitting devices, inconspicuously worn on the person, and used mainly
for cueing and directing participants in rehearsals of programs as well as
actual broadcasts. This small, portable equipment is a happy substitute
for the clumsy telephonic apparatus and extension cords formerly used in
the production of elaborate programs and has contributed further to the
versatility of the broadcast media.

Only licensees of broadcast stations are eligible to use this auxiliary ap-
paratus, and then only in connection with activities of a specified station
or combination of stations. Their transmissions must be intended for re-
ception at a point within the same studio, building, stadium or similarly
limited indoor or outdoor area.

Only one application prepared in duplicate is required to be filed for
one or more of these transmitting units, provided they are designed for
operation in a common frequency band and are to be used with the same
broadcast station or combination of such stations in a single city.

Adding further to the utility of this apparatus, the rules permit one
licensee to use it in conjunction with broadcast stations of other licensees
in the same area. If, however, it is to be used this way in other locations
for a consecutive period of more than one day, the FCC Engineer in
Charge of the radio district where the station is located and the FCC
Engineer in the district where the operation is conducted must be notified
in writing at least two days in advance of the operation.”

The power of these small pickups is limited to 1 watt and their opera-
tion is subject to the condition that no harmful interference will be
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caused to other stations of a fixed or mobile character.® Persons without
operators’ licenses may use them, but a licensed operator must be avail-
able to make immediate correction of any improper operation. If any
adjustments or repairs are needed, they should be made by him or under
his direction.?

Call letters are not assigned to these stations. An announcement, how-
ever, must be made over the transmitting unit at the beginning and end of
each period of operation, identifying the type of operation, its location, and
the call sign of the broadcast station with which it is being used.1?

Studio Transmitter Link (STL) Stations. STL stations are fixed
installations which serve the purpose of connecting studios of broadcast
stations with their transmitters which, for some reason or another, it has
been necessary or desirable to locate some distance away, often on a
mountain top or other remote point to achieve efficient operation and
satisfactory coverage.!

Only licensees of standard, FM and television broadcast stations (both
commercial and noncommercial) are authorized to use these STL facilities
and their use must be identified with and auxiliary to the main broadcast-
ing operation.?

Inter-City Relay Stations. The FCC Rules provide for the establish-
ment of inter-city FM and TV relay stations. Only FM and TV broad-
casters may be authorized to use them.!® In the case of FM relays, the
FCC rules provide they will be authorized when suitable common carrier
facilities are not available.'* A verified statement must accompany the
application giving reasons why common carrier facilities are not available
or cannot be used if such is the case, and showing that the applicant, at the
earliest time reasonably practicable, requested the appropriate company
in the area to supply the transmission service. The letter of request as well
as the company’s reply must be submitted with the application.®

The same condition does not apply to television relays. On July 31,
1958, the Commission amended its rules to provide that television stations
may have the option of operating their own private inter-city relay facilities
or obtaining such facilities from common carriers. The Rules, however,
specifically preclude the use of private relay stations as intermediate links
in inter-city common carrier transmission. Under no conditions may they
be directly connected with common carrier routes.1®

In adopting this amendment, the Commission said that this new policy
“will preserve the integrity of the nation-wide television program distribu-
tion system operated by the common carriers and at the same time will
provide access to national network programs for television broadcast
stations in small markets or with marginal operations.”*?

In further justification of the amendment, the Commission pointed out
that “it will permit the establishment of modest local or regional networks
of educational or commercial television stations, through the use of private
inter-city relay systems. Stations operating in such local or regional net-
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works may combine their efforts and resources to produce programs of
local and regional interest which no one of the stations could afford to
produce and lessen the dependence of TV stations on national network
program sources.”!®

The Commission cautioned that the new rule was not intended to have
broad application. It was designed to cover only those situations where
television stations are located in relatively small communities at some dis-
tance from program service points on existing common carrier routes and
where costs of connection would be disproportionately high when com-
pared with prospects for profit from the linked operation of the stations.

“The situation which the present action seeks to remedy,” said the Com-
mission, “is one which is peculiar to the television industry, and such
action is being taken in the interest of aiding the fullest possible develop-
ment of television service in the United States.”??

Operational Requirements for Auxiliary Stations. The FCC rules
specify application procedure, and equipment and operation requirements
for each type of auxiliary station. To summarize briefly, FCC Form 313
is used to request authorization for all three types of stations.2® The form
has a flexible format and also is used to apply for the license and any re-
newal thereof. The Rules specify frequency tolerances and power limita-
tions for the different operations. Station and operator licenses must be
conspicuously posted in the transmitter rooms of all stations. Requirements
for keeping logs vary slightly, but hours of operation, frequency checks and
pertinent remarks concerning operation are uniformly required to be
recorded.2*

Dimensions of Auxiliary Broadcasting. The Commission reported that
at the end of the fiscal year 1959, almost 5,000 auxiliary stations had
been authorized. More than 3,600 of these were remote pickup stations.
More than 1,000 were of the auxiliary TV type, including low-power cue-
ing devices, and more than 50 were studio-transmitter-links.2?

In 1957, there were only about 2,600 auxiliaries in use. The higher
figures in 1959 were due mainly to a rapid increase in the number of re-
mote pickup facilities during the two year period.

Special Facilities for Television Broadcasting. As pointed out in
Chapter 9, there are more than 500 regular TV stations on the air. Aug-
menting these, however, are more than 500 satellite, translator and booster
stations, not to mention an estimated 700 community antenna systems
serving widely scattered areas of the country.*

The development and use of these special types of broadcast media
which project the signals and extend the coverage of regular TV stations,
have made possible service in many communities and sections of the coun-
try which otherwise might not enjoy it.

Satellite Stations. In August, 1954, the Commission inaugurated a
policy of considering applications for new UHF TV stations even though
no local programming is proposed.?® The purpose of this policy was to
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encourage the building of stations in smaller communities by eliminating
the costs of studio equipment and local live performances. These stations,
popularly known as “satellites,” are licensed as regular TV operations and
are required to comply with th