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PREFACE

The germinal idea for this book occurred to me several years ago, shortly
after I began teaching. As an instructor of broadcasting I considered it ad-
visable for my students to read certain laws, decisions, reports, and other
documents in their original form. Although some excellent textbooks on
broadcasting referred to such materials, and others included selected ex-
tracts or, in all too few instances, a document or two in their entirety, no
collection of primary sources was available. Thus, I either duplicated cer-
tain documents for classroom distribution, referred students to law books
they were untrained to use or, as was most often the case, dropped the idea
simply because of the difficulty in gaining access to such sources. Other in-
structors shared the same problem of inconvenient accessibility. Documents
of American Broadcasting should satisfy the obvious need for a collection
of primary reference sources in the field of broadcasting.

Although it is a supplementary text and reference work for various
broadcasting courses, the book can be used as a primary text in courses
such as “History of Broadcasting,” “Radio-TV Law,” or “Freedom of
Speech in Broadcasting.” It should also be helpful to radio and television
practitioners.

Undoubtedly, had this work been edited by someone else its contents
would have been somewhat, if not very substantially, different. The selec-
tions are functions of my particular orientation to broadcasting and broad-
casting education, as well as the era during which the selections were made.
The bibliographical entries in the lists of “Related Reading” have been
chosen on the basis of their ease of access and their historical or contem-
porary significance.

Individual documents have been grouped into five sections. Many of
them become doubly valuable when read in conjunction with documents in
other sections. For example, the “Network” case (National Broadcasting
Co., Inc. et al. v. United States et al., 319 U.S. 190 (1943)) which appears
in Part 1V, “Regulation of Competition,” is also highly relevant to Part II,
“Freedom of Expression: Regulation of Programming,” since the decision
has much to say regarding freedom of speech in broadcasting. Instructors
are urged not to misconstrue an organizational convenience as didactic
necessity.

Every effort has been made to include as much of each document as
readers are likely to find useful. Most documents appear in their entirety;
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vi Preface

others have been edited so as to remove irrelevancies. Too much is prefer-
able to too little. Any reader can skip over what he deems of little con-
sequence.

Variant footnote styles and forms of legal citation have not been
brought into conformity. Such attempts at consistency would modify docu-
ments whose formal and substantive integrity are of paramount concern.

I am indebted to Giraud Chester, Bob Crawford, Frank P. Fogarty,
Eugene S. Foster, Garnet R. Garrison, Lawrence Myers, Jr., Charles A.
Siepmann, and Edgar E. Willis, all of whom commented on the concept,
contents, and organization of this book, and all of whom gave advice that
tested and often improved my original conception. I, of course, am solely
responsible for any of this work’s shortcomings.

While acknowledgements to copyright holders are included in the text,
special thanks are due to Jonah Gitlitz of the Code Authority, National As-
sociation of Broadcasters, C. Wrede Petersmeyer and Charles H. Tower of
the Corinthian Broadcasting Company, and McGeorge Bundy of the Ford
Foundation. These gentlemen made available documents without which
this collection would have been incomplete.

.F.JK.
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INTRODUCTION

Broadcasting in the United States has progressed from its fumbling, almost
accidental beginnings to accepted institutional status. Today radio and
television are properly regarded as popular entertainment media, as well
as powerful economic, educational, journalistic, and political instruments
in American society.

The basic system of U.S. broadcasting is an amalgam of commercial
free enterprise and limited governmental regulation. This structure is aug-
mented by a similarly regulated noncommercial, educational system. Yet,
the present organization of the broadcast media in this country did not
simply happen. Rather, it is the product of particular American values and
needs, as well as of unique democratic methods of applying values to im-
plement needs.

The documents in this volume cast light on shifting values and needs,
and are fundamental to a full understanding of the development and sig-
nificance of broadcasting in America. They have been selected and arranged
so as to focus on the history and recurrent issues in the field. The editor’s
interpretation of the documents has been minimized in order that the reader
may analyze and judge the materials for himself. For those who wish to
consider these documents in a more complete historical and interpretive
context, the following sources arec recommended:

CHESTER, Giraud, Garnet R. GarrIsoN, and Edgar E. WILLIS. Tele-
vision and Radio, 3rd ed. New York: Appleton-Century-Crofts,
1963.

HEAD, Sydney W. Broadcasting in America. Boston: Houghton Mifflin,
1956.

SIEPMANN, Charles A. Radio, Television, and Society. New York:
Oxford University Press, 1950.

More specific bibliographic entries appear throughout the book.

Legal Citation

Since legal citation may pose some problem for those unfamiliar with
legal research, an explanation is necessary for readers who wish to explore
sources cited in many of these documents.

Judicial and quasi-judicial citations follow the form, 36 FCC 147,
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2 Introduction

with the name of the case preceding and the year (in parentheses) follow-
ing, thus: In re Pacifica Foundation, 36 FCC 147 (1964). “FCC” means
that the decision is found in Federal Communications Commission Reports.
The number immediately preceding “FCC” indicates the volume (36) in
which the decision is located, while the number directly following “FCC”
denotes the page (147) on which the decision begins. An entry such as 33
FCC 250, 255 refers to page 255 of a decision that begins on page 250 of
volume 33 of Federal Communications Commission Reports.

The following source abbreviations are the most frequently encoun-
tered in broadcast law citations:

App. D.C. Appeals Cases, District of Columbia

C.F.R. Code of Federal Regulations

F. Federal Reporter

FCC Federal Communications Commission Reports
Fed. Reg. Federal Register

F. Supp. Federal Supplement

Ops. Att’y Gen. Opinions of the Attorney General

R.R. Radio Regulation (Pike and Fischer)

U.S. United States Supreme Court Reports

Any citation followed by the notation “2d,” e.g., 62 F.2d 850, means that
the decision is found in the second series of the indicated source. Federal
Communications Commission Reports, Federal Reporter, and Pike and
Fischer’s Radio Regulation are currently in their second series.

“FCC 63-734” and similar entries refer to Federal Communications
Commission mimeographed notices. The first two numerals are the last two
digits of the year in which the notice was published, while the following
numbers specify the sequential order of notices within that year. Thus, the
above example is the 734th notice published by the Federal Communica-
tions Commission in 1963.

Federal legislative materials such as enacted laws, debates, reports and
messages, and hearings, are found in United States Code and Statutes at
Large, Congressional Record, Senate and House documents serial sets, and
separately published volumes of hearing transcripts, respectively.

For further guidance concerning legal notation, consult the most recent
edition of A Uniform System of Citation, published by the Harvard Law
Review Association, Cambridge, Massachusetts. Any good law dictionary
(Blackstone’s, for example) will serve to define legal terms.



PART ONE

DEVELOPMENT OF
BROADCAST REGULATION

THE GROWTH of communications law generally parallels the startling evolu-
tion of communications technology. Since technology usually precedes the
regulation of its economic and social effects, radio regulation has never
quite kept pace with technical developments in the field. Broadcasting as-
sumed its familiar structure of support by advertisers under the archaic pro-
visions of the Radio Act of 1912. Similarly, developments such as com-
munity antenna television or Pay-TV were never contemplated in the Com-
munications Act of 1934, and the Communications Satellite Act of 1962 is
silent concerning regulation of direct satellite-to-home broadcast transmis-
sion, a technical feat that seems to be just around the corner.

Congress enacted effective broadcast regulation in 1927 only when it
became painfully apparent that the absence of such legislation would result
in the misuse of a potentially valuable national resource—the radio spec-
trum. Unable to oversee the fine points of broadcast regulation itself, the
Congress established an expert body (first the Federal Radio Corimission,
then the Federal Communications Commission) to act as its regulatory in-
strument. The basic Congressional mandate was that broadcasting must
serve the public interest; the definition and application of that criterion were
left to the Commission, which was entrusted with broad discretionary
powers.

Whatever criticisms may be made regarding the development of
broadcast law in the United States (and these range from charges of laxity
to complaints of stringency), it is clear that American broadcasting could
never have achieved its amazing accomplishments without the regulatory
scheme that took shape in the last half century. Both the prescriptive and
proscriptive provisions of our laws serve to give credence to the contention
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4 Development of Broadcast Regulation

that America’s unique amalgam of private enterprise and the public interest
in broadcasting is consistent with public policy as enunciated by the peo-
ple’s elected representatives. Whether broadcasting shaped the law or the
law shaped broadcasting then becomes as unanswerable a question as the
old, familiar one about chickens and eggs. One suggested answer: “A
chicken is what an egg makes in order to reproduce itself.”!

! David K. Berlo, The Process of Communication (New York: Holt, Rinehart and
Winston, 1960), p. 38.



1 THE U.S. CONSTITUTION
1787-1868

Federal broadcast regulation springs from that source of all Federal
law, the Constitution. The commerce clause, Article I, Section 8,
was subsequently interpreted by the Supreme Court to include the
regulation of interstate communication, of which broadcasting is an
example. The First Amendment to the Constitution is echoed by Sec-
tion 29 of the Radio Act of 1927 and Section 326 of the Communi-
cations Act of 1934.

Article 1, Section 8. The Congress shall have Power . . . To
regulate Commerce with foreign Nations, and among the several States, and
with the Indian Tribes . . .

First Amendment. Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the people peaceably
to assemble, and to petition the government for a redress of grievances.

Fifth Amendment. No person shall . . . be deprived of life, liberty,
or property, without due process of law; nor shall private property be taken
for public use, without just compensation.

Sixth Amendment. 1In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impartial jury of the State
and district wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his defence.

Fourteenth Amendment. Sec. 1. . . . No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws. . . .




2) THE WIRELESS SHIP ACT
OF 1910

Public Law 262, 61st Congress
June 24, 1910

This first American radio law, enacted ten years before the advent
of broadcasting, was limited to the use of radio as a lifesaving device
at sea.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That from and after the
first day of July, nineteen hundred and eleven, it shall be unlawful for any
ocean-going steamer of the United States, or of any foreign country, carry-
ing passengers and carrying fifty or more persons, including passengers and
crew, to leave or attempt to leave any port of the United States unless such
steamer shall be equipped with an efficient apparatus for radio-communica-
tion, in gaod working order, in charge of a person skilled in the use of such
apparatus, which apparatus shall be capable of transmitting and receiving
messages over a distance of at least one hundred miles, night or day: Pro-
vided, That the provisions of this act shall not apply to steamers plying only
between ports less than two hundred miles apart.

SEC. 2. That for the purpose of this act apparatus for radio-commu-
nication shall not be deemed to be efficient unless the company installing it
shall contract in writing to exchange, and shall, in fact, exchange, as far as
may be physically practicable, to be determined by the master of the vessel,
messages with shore or ship stations using other systems of radio-communi-
cation.

SeC. 3. That the master or other person being in charge of any such
vessel which leaves or attempts to leave any port of the United States in
violation of any of the provisions of this act shall, upon conviction, be fined
in a sum not more than five thousand dollars, and any such fine shall be a
lien upon such vessel, and such vessel may be libeled therefor in any district
court of the United States within the jurisdiction of which such vessel shall
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The Wireless Ship Act of 1910 7

arrive or depart, and the leaving or attempting to leave each and every port
of the United States shall constitute a separate offense.

SEC. 4. That the Secretary of Commerce and Labor shall make such
regulations as may be necessary to secure the proper execution of this act
by collectors of customs and other officers of the Government.




THE RADIO ACT OF 1912

Public Law 264, 62d Congress
August 13, 1912

This first comprehensive piece of radio legislation made it illegal to
operate a radio station without a license from the Secretary of Com-
merce, but failed to provide sufficient discretionary standards for
the effective regulation of broadcasting, which was still not en-
visioned at the time of enactment.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That a person, company,
or corporation within the jurisdiction of the United States shall not use or
operate any apparatus for radio communication as a means of commercial
intercourse among the several States, or with foreign nations, or upon any
vessel of the United States engaged in interstate or foreign commerce, or for
the transmission of radiograms or signals the effect of which extends beyond
the jurisdiction of the State or Territory in which the same are made, or
where interference would be caused thereby with the receipt of messages or
signals from beyond the jurisdiction of the said State or Territory, cxcept
under and in accordance with a license, revocable for cause, in that behalf
granted by the Secretary of Commerce and Labor upon application there-
for; but nothing in this Act shall be construed to apply to the transmission
and exchange of radiograms or signals between points situated in the same
State: Provided, That the effect thercof shall not extend beyond the juris-
diction of the said State or interfere with the reception of radiograms or
signals from beyond said jurisdiction; and a license shall not be required
for the transmission or exchange of radiograms or signals by or on behalf of
the Government of the United States, but every Government station on land
or sea shall have special call letters designated and published in the list of
radio stations of the United States by the Department of Commerce and
Labor. Any person, company, or corporation that shall use or operate any

8



The Radio Actof 1912 9

apparatus for radio communication in violation of this section, or know-
ingly aid or abet another person, company, or corporation in so doing, shall
be deemed guilty of a misdemeanor, and on conviction thereof shall be
punished by a fine not exceeding five hundred dollars, and the apparatus or
device so unlawfully used and operated may be adjudged forfeited to the
United States,

SEC. 2. That every such license shall be in such form as the Secretary
of Commerce and Labor shall determine and shall contain the restrictions,
pursuant to this Act, on and subject to which the license is granted; that
every such license shall be issued only to citizens of the United States or
Porto Rico or to a company incorporated under the laws of some State or
Territory or of the United States or Porto Rico, and shall specify the owner-
ship and location of the station in which said apparatus shall be used and
other particulars for its identification and to enable its range to be estimated;
shall state the purpose of the station, and, in case of a station in actual oper-
ation at the date of passage of this Act, shall contain the statement that
satisfactory proof has been furnished that it was actually operating on the
above-mentioned date; shall state the wave length or the wave lengths au-
thorized for use by the station for the prevention of interference and the
hours for which the station is licensed for work; and shall not be construed
to authorize the use of any apparatus for radio communication in any other
station than that specified. Every such license shall be subject to the regula-
tions contained herein, and such regulations as may be established from
time to time by authority of this act or subsequent acts and treaties of the
United States. Every such license shall provide that the President of the
United States in time of war or public peril or disaster may cause the clos-
ing of any station for radio communication and the removal therefrom of
all radio apparatus, or may authorize the use or control of any such station
or apparatus by any department of the Government, upon just compensa-
tion to the owners.

SEc. 3. That every such apparatus shall at all times while in use and
operation as aforesaid be in charge or under the supervision of a person or
persons licensed for that purpose by the Secretary of Commerce and Labor.
Every person so licensed who in the operation of any radio apparatus shall
fail to observe and obey regulations contained in or made pursuant to this
act or subsequent acts or treaties of the United States, or any one of them,
or who shall fail to enforce obedience thereto by an unlicensed person while
serving under his supervision, in addition to the punishments and penalties
herein prescribed, may suffer the suspension of the said license for a period
to be fixed by the Secretary of Commerce and Labor not exceeding one
year. It shall be unlawful to employ any unlicensed person or for any un-
licensed person to serve in charge or in supervision of the use and operation
of such apparatus, and any person violating this provision shall be guilty of
a misdemeanor, and on conviction thereof shall be punished by a fine of not




10 Development of Broadcast Regulation

more than one hundred dollars or imprisonment for not more than two
months; or both, in the discretion of the court, for each and every such
offense: Provided, That in case of emergency the Secretary of Commerce
and Labor may authorize a collector of customs to issue a temporary per-
mit, in lieu of a license, to the operator on a vessel subject to the radio ship
act of June twenty-fourth, nineteen hundred and ten.

SEc. 4. That for the purpose of preventing or minimizing interference
with communication between stations in which such apparatus is operated,
to facilitate radio communication, and to further the prompt receipt of dis-
tress signals, said private and commercial stations shall be subject to the
regulations of this section. These regulations shall be enforced by the Secre-
tary of Commerce and Labor through the collectors of customs and other
officers of the Government as other regulations herein provided for.

The Secretary of Commerce and Labor may, in his discretion, waive
the provisions of any or all of these regulations when no interference of
the character above mentioned can ensue.

The Secretary of Commerce and Labor may grant special temporary
licenses to stations actually engaged in conducting experiments for the de-
velopment of the science of radio communication, or the apparatus per-
taining thereto, to carry on special tests, using any amount of power or any
wave lengths, at such hours and under such conditions as will insure the
least interference with the sending or receipt of commercial or Government
radiograms, of distress signals and radiograms, or with the work of other
stations.

In these regulations the naval and military stations shall be understood
to be stations on land.

REGULATIONS

Normal wave length

First. Every station shall be required to designate a certain definite wave
length as the normal sending and receiving wave length of the station. This
wave length shall not exceed six hundred meters or it shall exceed one
thousand six hundred meters. Every coastal station open to general public
service shall at all times be ready to receive messages of such wave lengths
as are required by the Berlin convention. Every ship station, except as here-
inafter provided, and every coast station open to general public service shall
be prepared to use two sending wave lengths, one of three hundred meters
and one of six hundred meters, as required by the international convention
in force: Provided, That the Secretary of Commerce and Labor may, in his
discretion, change the limit of wave length reservation made by regulations
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first and second to accord with any international agreement to which the
United States is a party.

Other wave lengths

Second. In addition to the normal sending wave length all stations. except
as provided hereinafter in these regulations, may use other sending wave
lengths: Provided, That they do not exceed six hundred meters or that they
do exceed one thousand six hundred meters: Provided further, That the
character of the waves emitted conforms to the requirements of regulations
third and fourth following.

Use of a “pure wave”

Third. At all stations if the sending apparatus, to be referred to hereinafter
as the “transmitter,” is of such a character that the energy is radiated in
two or more wave lengths, more or less sharply defined, as indicated by a
sensitive wave meter, the energy in no one of the lesser waves shall exceed
ten per centum of that in the greatest.

Use of a “sharp wave”

Fourth. At all stations the logarithmic decrecment per complete oscillation
in the wave trains emitted by the transmitter shall not exceed two-tenths, ex-
cept when sending distress signals or signals and messages relating thereto.

Use of “‘standard distress wave”

Fifth. Every station on shipboard shall be prepared to send distress calls on
the normal wave length designated by the international convention in force,
except on vessels of small tonnage unable to have plants insuring that wave
length.

Signal of distress

Sixth. The distress call used shall be the international signal of distress

Use of “broad interfering wave” for distress signals

Seventh. When sending distress signals, the transmitter of a station on ship-
board may be tuned in such a manner as to create a maximum of interfer-
ence with a maximum of radiation.
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Distance requirements for distress signals

Eighth. Every station on shipboard, wherever practicable, shall be pre-
pared to send distress signals of the character specified in regulations fifth
and sixth with sufficient power to enable them to be received by day over
sea a distance of one hundred nautical miles by a shipboard station
equipped with apparatus for both sending and receiving equal in all essen-
tial particulars to that of the station first mentioned.

“Right of way” for distress signals

Ninth. All stations are required to give absolute priority to signals and
radiograms relating to ships in distress; to cease all sending on hearing a
distress signal; and, except when engaged in answering or aiding the ship
in distress, to refrain from sending until all signals and radiograms relating
thereto are completed.

Reduced power for ships near a government station

Tenth. No station on shipboard, when within fifteen nautical miles of a
naval or military station, shall use a transformer input exceeding one kilo-
watt, nor, when within five nautical miles of such a station, a transformer
input exceeding one-half kilowatt, except for sending signals of distress, or
signals or radiograms relating thereto.

Intercommunication

Eleventh. Each shore station open to general public service between the
coast and vessels at sea shall be bound to exchange radiograms with any simi-
lar shore station and with any ship station without distinction of the radio sys-
tem adopted by such stations, respectively, and each station on shipboard
shall be bound to exchange radiograms with any other station on shipboard
without distinction of the radio systems adopted by each station, respec-
tively.

It shall be the duty of each such shore station, during the hours it is in
operation, to listen in at intervals of not less than fifteen minutes and for a
period not less than two minutes, with the receiver tuned to receive mes-
sages of three hundred-meter wave lengths.

Division of time

Twelfth. At important seaports and at all other places where naval or
military and private commercial shore stations operate in such close
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proximity that interference with the work of naval and military stations
can not be avoided by the enforcement of the regulations contained in the
foregoing regulations concerning wave lengths and character of signals
emitted, such private or commercial shore stations as do interfere with the
reception of signals by the naval and military stations concerned shall not
use their transmitters during the first fifteen minutes of each hour, local
standard time. The Secretary of Commerce and Labor may, on the recom-
mendation of the department concerned, designate the station or stations
which may be required to observe this division of time.

Government stations to observe division of time

Thirteenth. The naval or military stations for which the above-mentioned
division of time may be established shall transmit signals or radiograms
only during the first fifteen minutes of each hour, local standard time, ex-
cept in case of signals or radiograms relating to vessels in distress, as here-
inbefore provided.

Use of unnecessary power

Fourteenth. In all circumstances, except in case of signals or radiograms
relating to vessels in distress, all stations shall use the minimum amount of
energy necessary to carry out any communication desired.

General restrictions on private stations

Fifteenth. No private or commercial station not engaged in the transaction
of bona fide commercial business by radio communication or in experi-
mentation in connection with the development and manufacture of radio
apparatus for commercial purposes shall use a transmitting wave length
exceeding two hundred meters, or a transformer input exceeding one kilo-
watt, cxcept by special authority of the Secretary of Commerce and Labor
contained in the license of the station: Provided, That the owner or opera-
tor of a station of the character mentioned in this regulation shall not be
liable for a violation of the requirements of the third or fourth regulations
to the penalties of one hundred dollars or twenty-five dollars, respectively,
provided in this section unless the person maintaining or operating such
station shall have been notified in writing that the said transmitter has been
found, upon tests conducted by the Government, to be so adjusted as to
violate the third and fourth regulations, and opportunity has been given to
said owner or operator to adjust said transmitter in conformity with said
regulations.
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Special restrictions in the vicinities of government stations

Sixteenth. No station of the character mentioned in regulation fifteenth
situated within five nautical miles of a naval or military station shall use a
transmitting wave length exceeding two hundred meters or a transformer
input exceeding one-half kilowatt.

Ship stations to communicate with nearest shore stations

Seventeenth. In general, the shipboard stations shall transmit their radio-
grams to the nearest shore station. A sender on board a vessel shall, how-
ever, have the right to designate the shore station through which he desires
to have his radiograms transmitted. If this can not be done, the wishes of
the sender are to be complied with only if the transmission can be effected
without interfering with the service of other stations.

Limitations for future installations in vicinities of
government stations

Eighteenth. No station on shore not in actual operation at the date of the
passage of this act shall be licensed for the transaction of commercial busi-
ness by radio communication within fifteen nautical miles of the following
naval or military stations, to wit: Arlington, Virginia; Key West, Florida;
San Juan, Porto Rico; North Head and Tatoosh Island, Washington; San
Diego, California; and those established or which may be established in
Alaska and in the Canal Zone; and the head of the department having
control of such Government stations shall, so far as is consistent with the
transaction of governmental business, arrange for the transmission and re-
ceipt of commercial radiograms under the provisions of the Berlin conven-
tion of nineteen hundred and six and future international conventions or
treaties to which the United States may be a party, at each of the stations
above referred to, and shall fix the rates therefor, subject to control of such
rates by Congress. At such stations and wherever and whenever shore sta-
tions open for general public business between the coast and vessels at sea
under the provisions of the Berlin convention of nineteen hundred and six
and future international conventions and treaties to which the United States
may be a party shall not be so established as to insure a constant service
day and night without interruption, and in all localities wherever or when-
ever such service shall not be maintained by a commercial shore station
within one hundred nautical miles of a naval radio station, the Secretary of
the Navy shall, so far as is consistent with the transaction of Government
business, open naval radio stations to the general public business described
above, and shall fix rates for such service, subject to control of such rates
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by Congress. The receipts from such radiograms shall be covered into the
Treasury as miscellaneous receipts.

Secrecy of messages

Nineteenth. No person or persons engaged in or having knowledge of the
operation of any station or stations shall divulge or publish the contents of
any messages transmitted or received by such station, except to the person
or persons to whom the same may be directed, or their authorized agent, or
to another station employed to forward such message to its destination, un-
less legally required so to do by the court of competent jurisdiction or other
competent authority. Any person guilty of divulging or publishing any mes-
sage, except as herein provided, shall, on conviction thereof, be punishable
by a fine of not more than two hundred and fifty dollars or imprisonment
for a period of not exceeding three months, or both fine and imprisonment,
in the discretion of the court.

Penalties

For violation of any of these regulations, subject to which a license under
sections one and two of this act may be issued, the owner of the apparatus
shall be liable to a penalty of one hundred dollars, which may be reduced
or remitted by the Secretary of Commerce and Labor, and for repeated
violations of any of such regulations the license may be revoked.

For violation of any of these regulations, except as provided in regula-
tion nineteenth, subject to which a license under section three of this act
may be issued, the operator shall be subject to a penalty of twenty-five dol-
lars, which may be reduced or remitted by the Secretary of Commerce and
Labor, and for repeated violations of any such regulations, the license shall
be suspended or revoked.

SEC. 5. That every license granted under the provisions of this act for
the operation or use of apparatus for radio communication shall prescribe
that the operator thereof shall not willfully or maliciously interfere with any
other radio communication, Such interference shall be deemed a misde-
meanor, and upon conviction thereof the owner or operator, or both, shall
be punishable by a fine of not to exceed five hundred dollars or imprison-
ment for not to exceed one year, or both.

SEc. 6. That the expression “radio communication” as used in this act
means any system of electrical communication by telegraphy or telephony
without the aid of any wire connecting the points from and at which the
radiograms, signals, or other communications are sent or received.

SEC. 7. That a person, company, or corporation within the jurisdiction
of the United States shall not knowingly utter or transmit, or cause to be
uttered or transmitted, any false or fraudulent distress signal or call or false




16 Development of Broadcast Regulation

or fraudulent signal, call, or other radiogram of any kind. The penalty for

so uttering or transmitting a false or fraudulent distress signal or call shall

be a fine of not more than two thousand five hundred dollars or imprison-

ment for not more than five years, or both, in the discretion of the court, for

each and every such offense, and the penalty for so uttering or transmitting,

or causing to be uttered or transmitted, any other false or fraudulent signal,

call, or other radiogram shall be a fine of not more than one thousand dol-

lars or imprisonment for not more than two years, or both, in the discretion |
of the court, for each and every such offense.

SEC. 8. That a person, company, or corporation shall not use or oper-
ate any apparatus for radio communication on a foreign ship in territorial
waters of the United States otherwise than in accordance with the provisions
of sections four and seven of this act and so much of section five as imposes
a penalty for interference. Save as aforesaid, nothing in this act shall apply
to apparatus for radio communication on any foreign ship.

SEC. 9. That the trial of any offense under this act shall be in the dis-
trict in which it is committed, or if the offense is committed upon the high seas
or out of the jurisdiction of any particular State or district the trial shall be
in the district where the offender may be found or into which he shall be
first brought.

SEC. 10. That this act shall not apply to the Philippine Islands.

SEC. 11. That this act shall take effect and be in force on and after
four months from its passage.




BREAKDOWN OF
THE ACT OF 1912

Broadcasting in the United States began in 1920, when station
KDKA in Pittsburgh, Pennsylvania, reported the Harding-Cox elec-
tion returns to a widely dispersed audience. By early 1923 some 576
stations were licensed for broadcasting. The public’s investment in
receiving apparatus had increased by leaps and bounds s more
stations came on the air.

Secretary of Commerce Herbert Hoover valiantly tried to min-
imize interference problems under the Act of 1912. The three legal
decisions, below, vitiated the discretionary powers the Secretary had
been exercising, and pointed out the need for more effective broad-
cast regulation.

HOOVER v. INTERCITY

RADIO CO., INC.*

286 F. 1003 (D.C. Cir.)
February 5, 1923

VaN ORsDEL, Associate Justice. This appeal is from an order
of the Supreme Court of the District of Columbia, directing the issuance of
a writ of mandamus requiring appellant, Secretary of Commerce, to issue
to plaintiff company, a license to operate a radio station in the city of New
York.

The plaintiff alleged that it has been engaged in the business of wire-
less telegraphy between New York and other cities of the United States since
January 16, 1920, under licenses issued from time to time by defendant,
pursuant to the Act of Congress approved August 13, 1912, 37 Stat. 302
(Comp. St. § 10100-10109). It was further alleged that the last license ex-

* Opinion taken with permission from Vol. 286, Federal Reporter.
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pired on November 12, 1921; that defendant refused to grant plaintiff a new
license for the operation of its station; that appellee, in all respects, com-
plied with the requirements of the act of Congress and of the regulations
contained therein; and that the duty imposed upon defendant of granting
licenses is purely a ministerial one.

Defendant answered, admitting the refusal of the license, but defend-
ing on the ground that he had been unable to ascertain a wave length for use
by plaintiff, which would not interfere with government and private stations,
and that under the provisions of the act of Congress the issuance or refusal
of a license is a matter wholly within his discretion.

Section 1 of the act (Comp. St. § 10100) forbids the operation of
radio apparatus, where interferences would be caused with receipt of mes-
sages or signals from beyond the jurisdiction of the state or territory in
which it is situated, “except under and in accordance with a license, revo-
cable for cause, in that behalf granted by the Secretary of Commerce and
Labor upon application therefor.” The license shall be in form prescribed
by the Secretary, containing the restrictions pursuant to the act “on and
subject to which the license is granted.” Section 2 (Comp. St. § 10101).
The license also “shall state the wave length or the wave lengths authorized
for use by the station for the prevention of interference and the hours for
which the station is licensed for work.” The license is further made subject
to the regulations of the act and such regulations as may be made by the
authority of the act.

The Secretary of Commerce is given authority, for the purpose of pre-
venting or minimizing interference with communication between stations,
to enforce the regulations established by the act through the collectors of
customs and other officers of the government, with power, however, in his
discretion, to waive the provisions of the regulations when no interference
obtains.

The act further provides as follows:

All stations are required to give absolute priority to signals and radiograms
relating to ships in distress; to cease all sending on hearing a distress signal; and,
except when engaged in answering or aiding the ship in distress, to refrain from

sending until all signals and radiograms relating thereto are completed. Section
4 (Comp. St. § 10103).

Private or commercial shore stations, so situated that their operation
interferes with naval and military stations, are forbidden to “use their trans-
mitters during the first fifteen minutes of each hour, local standard time,”
during which time the military and naval stations shall transmit signals or
radiograms, “except in case of signals or radiograms relating to vessels in
distress.” The Secretary is forbidden to license private or commercial sta-
tions to adopt a wave length between 600 meters and 1,600 meters, the
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wave lengths between these figures being reserved for governmental agen-
cies. Penalties are prescribed for violations of the act.

Congress seems to have legislated on the subject of radio telegraphy
with reference to the undeveloped state of the art. Interference in operation
is conceded; hence the act undertakes to prescribe regulations by which the
interference may be minimized rather than prevented. It regulates the pref-
erences to be accorded distress signals and government business. It specifi-
cally subjects private and commercial stations to the regulations prescribed
by the act, the enforcement of which is imposed upon the Secretary of Com-
merce, acting “through the collectors of customs and other officers of the
government.” Indeed, the impossibility of totally eliminating interference
was recognized internationally by the London Convention which resulted in
the Treaty of July 8, 1913 (38 Stat. 1672).

Complete control of the whole subject was reserved by Congress in the
provision of section 2 (Comp. St. § 10101) that “such license shall be sub-
ject to the regulations contained herein, and such regulations as may be
established from time to time by authority of this act or subsequent acts or
treaties of the United States,” and the further provision that “such license
shall provide that the President of the United States in time of war or public
peril or disaster may cause the closing of any station for radio communica-
tion and the removal therefrom of all radio apparatus, or may authorize the
use or control of any such station or apparatus by any department of the
government, upon just compensation to the owners.”

We are in accord with the construction placed upon the act by the
Attorney General on October 24, 1912 (29 Op. Atty. Gen. 579}, in re-
sponse to an inquiry from the Secretary of Commerce and Labor, as
follows:

The language of the act, the nature of the subject-matter regulated, as well
as the general scope of the statute, negative the idea that Congress intended to
repose any such discretion in you in the matter of licenses. It is apparent from
the act as a whole that Congress determined thereby to put the subject of radio
communication under federal supervision, so far as it was interstate or foreign
in its nature. It is also apparent therefrom that that supervision and control is
taken by Congress upon itself, and that the Secretary of Commerce and Labor is
only authorized to deal with the matter as provided in the act, and is given no
general regulative power in respect thereto. The act prescribes the conditions
under which the licensees shall operate, containing a set of regulations, with
penalties for their violation.

That Congress intended to fully regulate the business of radio teleg-
raphy, without leaving it to the discretion of an executive officer, is appar-
ent from the report of the House committee in recommending the passage
of the bill to the House of Representatives, as follows:
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The first section of the bill defines its scope within the commerce clause of
the Constitution, and requires all wireless stations, ship and shore, public and
private, to be licensed by the Secretary of Commerce and Labor. This section
does not give the head of that department discretionary power over the issue of
licenses, but in fact provides for an enumeration of the wireless stations of the
United States and on vessels under the American flag. The license system pro-
posed is substantially the same as that in use for the documenting upward of
25,000 merchant vessels.

It was further stated by the chairman of the committee on commerce
in the Senate, when the bill was under consideration, that “it is compulsory
with the Secretary of Commerce and Labor that upon application these
licenses shall be issued.”

While committee reports are not binding upon the courts in interpret-
ing statutes, they are indicative of the legislative intention, and will be fol-
lowed when the statements so made accord with the reasonable interpreta-
tion to be drawn from the language of the act itself.

We are not unmindful of the strict rule forbidding interference with
the exercise of official discretion by the extraordinary processes of the
courts. The rule that mandamus will not lie to control the action of an
official of the executive department, in the exercise of discretionary power,
is too well settled to require discussion. But where the duty imposed is
purely ministerial, and there is no discretion reposed in the officer, the
courts will not hesitate to require the performance of the duty as prescribed.

In the present case the duty of naming a wave length is mandatory
upon the Secretary. The only discretionary act is in selecting a wave length,
within the limitations prescribed in the statute, which, in his judgment, will
result in the least possible interference. The issuing of a license is not de-
pendent upon the fixing of a wave length. It is a restriction entering into the
license. The wave length named by the Secretary merely measures the ex-
tent of the privilege granted to the licensee.

It logically follows that the duty of issuing licenses to persons or cor-
porations coming within the classification designated in the act reposes no
discretion whatever in the Secretary of Commerce. The duty is mandatory;
hence the courts will not hesitate to require its performance.

The judgment is affirmed, with costs.



UNITED STATES v. ZENITH
RADIO CORPORATION et al.*

12 F.2d 614 (N.D. I1l.)
April 16, 1926

WILKERSON, District Judge. The information charges violations
of section 1 of the Act of August 13, 1912, c. 287 (37 Stat. 302 [Comp.
St. § 10100]).

The first count alleges that on December 19, 1925, defendant Zenith
Radio Corporation used and operated certain apparatus for radio communi-
cation, as a means of commercial intercourse among several states of the
United States, to wit, from Mt. Prospect, Iil., to Seattle, Wash.; which ap-
paratus was so used and operatc 1 not under and in accordance with a li-
cense such as described in the act; and that defendant McDonald aided,
abetted, and procured the commission of the offense. The second, third, and
fourth counts charges offenses on other dates in the same language as
count 1.

The fifth, sixth, seventh, and eighth counts arc the same as the first
four counts, except that it is charged that the corporation “used and oper-
ated certain apparatus for radio communication for the transmission of
radiograms and signals, the effect of which then and there extended beyond
the jurisdiction of the state in which the same were then and there made.”

Section 1 of the act in question prohibits the use of apparatus for radio
communication as a means of commercial intercourse among the several
states, or with foreign nations, or upon any vessel of the United States en-
gaged in interstate or foreign commerce, or for the transmission of radio-
grams or signals the effect of which extends beyond the jurisdiction of the
state or territory in which the same are made, or where interference would
be caused thereby with the receipt of messages or signals from beyond the
jurisdiction of said state or territory, except under and in accordance with
a license, revocable for cause, granted by the Secretary of Commerce upon
application thercfor. It is provided:

Any person, company, or corporation that shall use or operate any ap-
paratus for radio communication in violation of this section, or knowingly aid

* Opinion taken with permission from Vol. 12, Federal Reporter, second series.
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tunity has been given to said owner or operator to adjust said transmitter in
conformity with said regulations. . . .

Penalties

For violation of any of these regulations, subject to which a license under sec-
tions one and two of this act may be issued, the owner of the apparatus shall be
liable to a penalty of one hundred dollars, which may be reduced or remitted
by the Secretary of Commerce (and Labor), and for repeated violations of any
of such regulations, the license may be revoked.

For violation of any of these regulations, except as provided in regulation
nineteenth, subject to which a license under section three of this act may be
issued, the operator shall be subject to a penalty of twenty-five dollars, which
may be reduced or remitted by the Secretary of Commerce (and Labor), and
for repeated violations of any such regulations, the license shall be suspended
or revoked.

The Secretary of Commerce granted a license on September 21, 1925,
to defendant corporation, and that license was in effect at the times of the
alleged offenses charged in the information. . . .

Among the provisions of the license, the following are to be noted
particularly:

This station to be operated only on Thursday nights from 10 to 12 p. m,,
Central Standard time, and then only when the use of this period is not de-
sired by the General Electric Company’s Denver station. This license is also
issued conditionally upon the avoidance of interference with other stations.

In view of special conditions the station is authorized to use for communi-
cation exclusively with stations licensed by the United States the following addi-
tional wave lengths under 600 or over 1,600 meters: Meters, 332.4.

The material facts are not in dispute. It is agreed that defendant cor-
poration, on the dates charged in the information, operated its station on a
wave length and at times which were not author:zed.

The broad provisions of section 1 of the act prohibits the use of the
radio apparatus except under and in accordance with a license granted by
the Secretary of Commerce. The use of the apparatus in violation of this
provision is made a misdemeanor, punishable by fine up to $500 and for-
feiture of the apparatus.

Section 2 of the act provides that the license shall contain the restric-
tions, pursuant to the act, on and subject to which the license is granted. It
is provided in section 2 that the license “shall state the wave length or the
wave lengths authorized for use by the station for the prevention of inter-
ference and the hours for which the station is licensed for work.” It is fur-
ther provided: “Every such license shall be subject to the regulations con-
tained herein and such regulations as may be established from time to time
by authority of this-act or subsequent acts and treaties of the United States.”
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There is no express grant of power in the act to the Secretary of Com-
merce to establish regulations. The regulations subject to which the license
is granted are contained in the fourth section of the act.

The fifteenth regulation prohibits a private or commercial station not
engaged in the transaction of bona fide commercial business by radio com-
munication or in experimentation in connection with the development and
manufacture of radio apparatus for commercial purposes from using a wave
length exceeding 200 meters except by special authority of the Secretary of
Commerce. Defendant’s license authorizes the use of a wave length of 332.4
meters on Thursday night from 10 to 12 p. m. when the use of this period is
not desired by the General Electric Company’s Denver Station.

Each of the acts of the defendant, relied upon by the United States as
the basis of prosecution, is within the prohibition of the fifteenth regulation.
Each count of the information covers broadcasting on a wave length of
329.5 meters at a time not covered by the authority in the license. Section
4 contains a special provision for penalties for violations of the regulations
as follows:

For violation of any of these regulations, subject to which a license under
sections one and two of this act may be issued, the owner of the apparatus
shall be liable to a penalty of one hundred dollars, which may be reduced or
remitted by the Secretary of Commerce, . . . and for repeated violations . . .
the license may be revoked.

Does the operation of the station upon any wave length at any other
time than from 10 to 12 p. m. on Thursday constitute a violation of section
1? The license provides:

This station to be operated only on Thursday nights from 10 to 12 p. m.
Central Standard time and then only when the use of this period is not desired
by the General Electric Company's Denver Station.

The provision in section 2 as to stating in the license the hours for
which the station is licensed must be read and interpreted in its relation to
the entire act.

The Secretary of Commerce is required to issue the license subject to
the regulations in the act. The Congress has withheld from him the power
to prescribe additional regulations. If there is a conflict between a provision
in the license and the regulations established by Congress, the latter must
control. Division of time is covered by the twelfth regulation. The provision
in section 2 as to hours appears, in view of the references in that section to
the regulations, to refer to the regulation as to the division of time. At least,
the statute is ambiguous in this respect, and, while it should be given a rea-
sonable construction, ambiguities are not to be solved so as to embrace
offenses not clearly within the law. Krichman v. U. S., 256 U. S. 363, 367,
41S.Ct. 514,65 L. Ed. 992.
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Furthermore, we must remember, in considering an act of Congress,
that a construction which might render it unconstitutional is to be avoided.
A statute must be construed, if fairly possible, so as to avoid not only the
conclusion that it is unconstitutional but grave doubts upon that score. U. S.
v. Standard Brewery, 251 U. S. 210, 220, 40 S. Ct. 139, 64 L. Ed. 229;
U. S. v. Jin Fuey Moy, 241 U. S. 394, 401, 36 S. Ct. 658, 60 L. Ed. 1061,
Ann. Cas. 1917D, 854.

If section 2 is construed to give to the Secretary of Commerce power
to restrict the operation of a station as the United States contends is done
by this license, what is the test or standard established by Congress, by which
the discretion of the Secretary is to be controlled? In other words, what rule
has Congress laid down for his guidance in determining division of time
between the defendant and the General Electric Company? U. S. v. Gri-
maud, 220 U. S. 506, 519, 31 S. Ct. 480, 55 L. Ed. 563; Union Bridge Co.
v.U. S, 204 U. S. 364, 27 S. Ct. 367, 51 L. Ed. 523; Field v. Clark, 143
U. S. 649, 692, 12 S. Ct. 495, 36 L. Ed. 294. No language is more worthy
of frequent and thoughtful consideration than these words of Mr. Justice
Matthews, speaking for the Supreme Court in Yick Wo v. Hopkins, 118
U. 8. 356, 369, 6 S. Ct. 1064, 1071 (30 L. Ed. 220):

When we consider the nature and the theory of our institutions of govern-
ment, the principles upon which they are supposed to rest, and review the his-
tory of their development, we are constrained to conclude that they do not
mean to leave room for the play and action of purely personal and arbitrary
power.

Congress cannot delegate its power to make a law, but it can make a
law to delegate a power to determine some fact or state of facts upon which
the law makes or intends to make its own action depend. Has Congress
prescribed the rule or standard which is to control the Secretary of Com-
merce in the exercise of his discretion with the degree of certainty required
in criminal statutes? It is axiomatic that statutes creating and defining crimes
cannot be extended by intendment, and that no act, however wrongful, can
be punished under such a statute, unless clearly within its terms. There can
be no constructive offenses, and, before a man can be punished, his case
must be plainly and unmistakably within the statute. U. S. v. Weitzel, 246
U. S. 533, 543, 38 S. Ct. 381, 62 L. Ed. 872; U. S. v. Harris, 177 U. S.
305, 310,20 S. Ct. 609, 44 L. Ed. 780; Todd v. U. S., 158 U. S. 278, 282,
15 8. Ct. 889,39 L. Ed. 982.

If we view the acts of the defendant corporation as violations of the
fifteenth regulation, and admit for the present purpose the validity of that
regulation, do they constitute a violation of section 1 also because the re-
strictions imposed under the regulation are included in the license? It is
elementary that where there is, in an act, a specific provision relating to a
particular subject, that provision must govern in respect to the subject as
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against general provisions in the act, although the latter, standing alone,
would be broad enough to include the subject to which the more particular
provision relates. Endlich, Interpretation of Statutes, § 216; Swiss National
Insurance Co. v. Miller, 53 App. D. C. 173, 289 F. 571, 576; Washington
v. Miller, 235 U. S. 422, 428,35 S. Ct. 119, 59 L. Ed. 295; U. S. v. Nix,
189 U. S. 199, 205, 23 S. Ct. 495, 47 L. Ed. 775; Townsend v. Little, 109
U. 8. 504, 519, 3 S. Ct. 357, 27 L. Ed. 1012, This rule is particularly
applicable to criminal statutes in which the specific provisions relating to
particular subjects carry smaller penalties than the general provision. Con-
gress, when it inserted the regulations in the statute, provided especially for
their violation. That provision should control, in my opinion, agzinst the
general, indefinite, and ambiguous provisions of sections 1 and 2.

My conclusion is that, under the rules applicable to criminal statutes,
sections 1 and 2 cannot be construed to cover the acts of the defendant
upon which this prosecution is based. Other questions have been argued
which it is unnecessary to decide.

Reference has been made to the rule of practical construction. It is
sufficient to say that administrative rulings cannot add to the terms of an
act of Congress and make conduct criminal which such laws leave un-
touched. U. S. v. Standard Brewery, 251 U. S. 210, 220, 40 S. Ct. 139, 64
L. Ed. 229.

Finding for defendants.

ATTORNEY GENERAL’S OPINION

35 Ops. Att’y Gen. 126
July 8, 1926

DEPARTMENT OF JUSTICE
July 8, 1926.

Sir: Receipt is acknowledged of your letter of June 4, 1926, in which you
ask for a definition of your powers and duties with respect to the regulation
of radio broadcasting under the Act of August 13, 1912, c. 287 (37 Stat.
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302). Specifically, you request my opinion upon the following five ques-
tions:

(1) Does the 1912 Act require broadcasting stations to obtain licenses,
and is the operation of such a station without a license an offense under that
Act?

(2) Has the Secretary of Commerce authority under the 1912 Act to as-
sign wave lengths and times of operation and limit the power of stations?

(3) Has a station, whose license stipulates a wave length for its use, the
right to use any other wave length, and if it does operate on a different wave
length, it is in violation of the law and does it become subject to the penalties of
the Act?

(4) If a station, whose license stipulates a period during which only the
station may operate and limits its power, transmits at different times, or with
excessive power, is it in violation of the Act and does it become subject to the
penalties of the Act?

(5) Has the Secretary of Commerce power to fix the duration of the li-
censes which he issues or should they be indeterminate, continuing in effect
until revoked or until Congress otherwise provides?

With respect to the first question, my answer to both its parts is in the
affirmative. Section 1 of the Act of 1912 provides—

That a person, company, or corporation within the jurisdiction of the
United States shall not use or operate any apparatus for radio communication
as a means of commercial intercourse among the several States, or with foreign
nations, or upon any vessel of the United States engaged in interstate or foreign
commerce, or for the transmission of radiograms or signals the effect of which
extends beyond the jurisdiction of the State or Territory in which the same are
made, or where interference would be caused thereby with the receipt of mes-
sages or signals from beyond the jurisdiction of the said State or Territory, ex-
cept under and in accordance with a license, revocable for cause, in that behalf
granted by the Secretary of Commerce (and Labor) upon application therefor;
but nothing in this Act shall be construed to apply to the transmission and ex-
change of radiograms or signals between points situated in the same State:
Provided, That the effect thereof shall not extend beyond the jurisdiction of the
said State or interfere with the reception of radiograms or signals from beyond
said jurisdiction. . . .

Violation of this section is declared to be a misdemeanor.

There is no doubt whatever that radio communication is a proper
subject for Federal regulation under the commerce clause of the Constitu-
tion. Pensacola Telegraph Company v. Western Union Telegraph Company,
96 U. S. 1, 9, 24 Op. 100. And it may be noticed in passing that even
purely intrastate transmission of radio waves may fall within the scope of
Federal power when it disturbs the air in such a manner as to interfere with
interstate communication, a situation recognized and provided for in the
Act. Cf. Minnesota Rate Cases, 230 U. S. 352,
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While the Act of 1912 was originally drafted to apply primarily to
wireless telegraphy, its language is broad enough to cover wireless teilephony
as well; and this was clearly the intention of its framers (62nd Cong., 2nd
Sess., S. Rept. 698). Whether the transmission is for profit is immaterial so
far as the commerce clause is concerned. American Express Company v.
United States, 212 U. S. 522; Caminetti v. United States, 242 U. S. 470.

For these reasons I am of the opinion that broadcasting is within the
terms of the 1912 Act; that a license must be obtained before a broad-
casting station may be lawfully operated; and that the penalties of section
1 of the Act may be imposed upon any person or corporation who operates
such a station without a license.

Your second question involves three separate problems:

(a) The assignment of wave lengths.

(b) The assignment of hours of operation.

(c) The limitation of power.

(a) As to the assignment of wave lengths, section 2 of the Act pro-
vides—

That every such license shall be in such form as the Secretary of Commerce
(and Labor) shall determine and shall contain the restrictions, pursuant to this
Act, on and subject to which the license is granted; . . . shall state the wave
length or the wave lengths authorized for use by the station for the prevention
of interference and the hours for which the station is licensed for work. . . .
Every such license shall be subject to the regulations contained herein and such
regulations as may be established from time to time by authority of this Act or
subsequent Acts and treaties of the United States.

The power to make general regulations is nowhere granted by specific
language to the Secretary. On the contrary, it seems clear from section 4 of
the Act that Congress intended to cover the entire field itself, and that, with
minor exceptions, Congress left very little to the discretion of any adminis-
trative officer. This fact is made additionally plain by the reports which
accompanied the Act in both Houses. 62d Cong. 2d Sess., S. Rept. 698;
ibid., H. R. Rept. 582. Cf. 29 Op. 579.

The first regulation in section 4 provides that the station shall be re-
quired to designate a definite wave length, outside of the band between 600
and 1,600 meters (reserved for Government stations), and that ship sta-
tions shall be prepared to use 300 and 600 meters.

The second regulation provides that in addition to the normal sending
wave length, all stations, except as otherwise provided in the regulations,
may use “other sending wave lengths,” again excluding the band from 600
to 1,600 meters.

These two regulations constitute a direct legislative regulation of the
use of wave lengths. They preclude the possibility of administrative discre-
tion in the same field. In Hoover v. Intercity Radio Company, 286 Fed.
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1003, it was held that it was mandatory upon the Secretary under the Act
to grant licenses to all applicants complying with its provisions. The court
added in that case these remarks:

In the present case the duty of naming a wave length is mandatory upon
the Secretary. The only discretionary act is in selecting a wave length, within
the limitations prescribed in the statute, which, in his judgment, will result in
the least possible interference. The issuing of a license is not dependent upon
the fixing of a wave length. It is a restriction entering into the license. The
wave length named by the Secretary merely measures the extent of the privilege
granted to the licensee.

You have advised me that following this decision you have assumed
that you had discretionary authority in assigning wave lengths for the use of
particular stations, and have made such assignments to the individual broad-
casting stations.

However, in my opinion, these remarks of the Court of Appeals are
to be construed as applying only to the normal sending and receiving wave
length which every station is required to designate under the first regulation.
But under the second regulation, any station is at liberty to use “other wave
lengths™ at will, provided only that they do not trespass upon the band from
600 to 1,600 meters. This conclusion appears to be in accord with the
opinion of the District Court for the Northern District of Illinois in the case

. of United States v. Zenith Radio Corporation.

But it is suggested that under the fifteenth regulation broadcasting sta-
tions may not, without special authority from the Secretary, use wave
lengths over 200 meters or power exceeding one kilowatt. This regulation
is applicable only to “private and commercial stations not engaged in the
transaction of bona fide commercial business by radio communication.” 1
am of opinion that broadcasting is “the transaction of bona fide commercial
business” (Witmark v. Bamberger, 291 Fed. 776; Remick v. American
Automobile Accessories Co., 298 Fed. 628), and that it is conducted “by
radio communication.” Broadcasting stations, therefore, do not fall within
the scope of the fifteenth regulation; and the Secretary is without power to
impose on them the restrictions provided therein.

From the foregoing consideration I am forced to conclude that you
have no general authority under the Act to assign wave lengths to broad-
casting stations, except for the purpose of designating normal wave lengths
under regulation 1.

(b) As to the assignment of hours of operation:

The second section of the Act, already quoted, provides that the li-
cense shall state “the hours for which the station is licensed for work.” By
the twelfth and thirteenth regulations the Secretary, on the recommendation
of the Department concerned, may designate stations which must refrain
from operating during the first 15 minutes of each hour—a period to be re-
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served in designated localities for Government stations. These two regula-
tions are the only ones in which a division of time is mentioned; and it is
to them that the second section of the Act refers. I therefore conclude that
you have no general authority to fix the times at which broadcasting stations
may operate, apart from the limitations of regulations 12 and 13.

(c) As to the limitation of power:

The only provisions concerning this are to be found in regulation 14,
which requires all stations to usc “the minimum amount of energy necessary
to carry out any communication desired.” It does not appear that the Secre-
tary is given power to determine in advance what this minimum amount
shall be for every case; and I therefore conclude that you have no authority
to insert such a determination as a part of any license.

What | have said above with respect to your second question neces-
sarily serves also as an answer to your third. While a station may not law-
fully operate without a license, yet under the decision in the Intercity Co.
case and under 29 Op. 579 you are required to issue such a license on
request. And while a normal wave length must be designated under regula-
tion 1, any station is free to operate on other wave lengths under regula-
tion 2.

The same considerations cover your fourth question. Since the Act
confers upon you no general authority to fix hours of operation or to limit
power, any station may with impunity operate at hours and with powers
other than those fixed in its license, subject only to regulations 12 and 13
and to the penalties against malicious interference contained in section 5.

With respect to your fifth question, I can find no authority in the Act
for the issuance of licenses of limited duration.

It is apparent from the answers contained in this opinion that the
present legislation is inadequate to cover the art of broadcasting, which has
been almost entirely developed since the passage of the 1912 Act. If the
present situation requires control, I can only suggest that it be sought in
new legislation, carefully adapted to meet the needs of both the present and
the future.

Respectfully,

WILLIAM J. DONOVAN,
Acting Attorney General.
To the SECRETARY OF COMMERCE.




5 PRESIDENT COOLIDGE’S
MESSAGE TO CONGRESS

H. Doc. 483, 69th Congress, 2d Session
December 7, 1926

During the period subsequent to the Attorney General’s Opinion of
July 8, 1926, chaos ruled the airwaves. Stations switched their fre-
quencies and increased their power at will, as Secretary Hoover
abandoned his attempts to minimize interference. In short order 200
new stations crowded on the air. Broadcast reception was jumbled
and sporadic.

President Coolidge, in the following excerpt from his Congres-
sional message, recommended that new radio legislation be enacted.

RADIO LEGISLATION

The Department of Commerce has for some years urgently pre-
sented the necessity for further legislation in order to protect radio listeners
from interference between broadcasting stations and to carry .out other reg-
ulatory functions. Both branches of Congress at the last session passed
enactments intended to effect such regulation, but the two bills yet remain
to be brought into agreement and final passage.

Due to decisions of the courts, the authority of the department under
the law of 1912 has broken down; many more stations have been operating
than can be accommodated within the limited number of wave lengths avail-
able; further stations are in course of construction; many stations have de-
parted from the scheme of allocation set down by the department, and the
whole service of this most important public function has drifted into such
chaos as seems likely, if not remedied, to destroy its great value. I most
urgently recommend that this legislation should be speedily enacted.

I do not believe it is desirable to set up further independent agencies
in the Government. Rather I believe it advisable to entrust the important
functions of deciding who shall exercise the privilege of radio transmission
and under what conditions, the assigning of wave lengths and determination
of power, to a board to be assembled whenever action on such questions
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becomes necessary. There should be right of appeal to the courts from the
decisions of such board. The administration of the decisions of the board
and the other features of regulation and promotion of radio in the public in-
terest, together with scientific research, should remain in the Department of
Commerce. Such an arrangement makes for more expert, more efficient,
and more economical administration than an independent agency or board,
whose duties, after initial stages, require but little attention, in which admin-
istrative functions are confused with semijudicial functions and from which
of necessity there must be greatly increased personnel and expenditure.



SENATE JOINT
RESOLUTION 125

Public Resolution 47, 69th Congress
December 8, 1926

On March 15, 1926, the House of Representatives passed a radio bill
introduced by Congressman Wallace White, Jr., and based on rec-
omimendations of the Fourth National Radio Conference. On July 2,
1926, the Senate passed a similar bill introduced by Senator Clar-
ence Dill. Senate-House conferees reported one day later that they
could not reconcile the differences in the two versions prior to the
session’s end. They suggested passage of a Senate Joint Resolution
that would preserve the status quo of all radio by limiting licensing
periods and by requiring licensees to sign a waiver of claim to
ownership of frequencies. This Resolution, although swiftly passed
by the Senate and House, was delayed by the impending close of
the session. The Resolution was thus not signed by the President
until December 8, 1926.

Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled, That until otherwise pro-
vided by law, no original license for the operation of any radio broadcast-
ing station and no renewal of a license of an existing broadcasting station,
shall be granted for longer periods than ninety days and no original license
for the operation of any other class of radio station and no renewal of the
license for an existing station of any other class than a broadcasting station,
shall be granted for longer periods than two years; and that no original radio
license or the renewal of an existing license shall be granted after the date
of the passage of this resolution unless the applicant therefor shall execute
in writing a waiver of any right or of any claim to any right, as against the
United States, to any wave length or to the use of the ether in radio trans-

mission because of previous license to use the same or because of the use
thereof.
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Public Law 632, 69th Congress
February 23, 1927

The Senate-House conferees presented their compromise bill on
January 27, 1927. It was passed by the House on January 29; the
Senate approved it on February 18. Five days later President
Coolidge signed the Radio Act of 1927 into law.

The five-member Federal Radio Comunission, created as a
temporary body by the Act, remained in power from year to year
through various acts of Congress until the 1927 Act was supplanted
by the Communications Act of 1934, which gave rise to a perma-
nent body.

The 1927 Act established “public interest, convenience, and
necessity,” a phrase borrowed from public utility legislation, as the
discretionary licensing standard. This and other features of the Act
were substantially re-enacted in the 1934 law. The Radio Act of
1927 may, therefore, be regarded as the basis of current broadcast
regulation.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act is intended
to regulate all forms of interstate and foreign radio transmissions and com-
munications within the United States, its Territories and possessions; to
maintain the control of the United States over all the channels of interstate
and foreign radio transmission; and to provide for the use of such channels,
but not the ownership thereof, by individuals, firms, or corporations, for
limited periods of time, under licenses granted by Federal authority, and
no such license shall be construed to create any right, beyond the terms,
conditions, and periods of the license. That no person, firm, company, or
corporation shall use or operate any apparatus for the transmission of en-
ergy or communications or signals by radio (a) from onc place in any
Territory or possession of the United States or in the District of Columbia
to another place in the same Territory, possession, or District; or (b) from
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any State, Territory, or possession of the United States, or from the District
of Columbia to any other State, Territory, or possession of the United
States; or (c) from any place in any State, Territory, or possession of the
United States, or in the District of Columbia, to any place in any foreign
country or to any vessel; or (d) within any State when the effects of such
use extend beyond the borders of said State, or when interference is caused
by such use or operation with the transmission of such energy, communica-
tions, or signals from within said State to any place beyond its borders, or
from any place beyond its borders to any place within said State, or with
the transmission or reception of such energy, communications, or signals
from and/or to places beyond the borders of said State; or (¢) upon any
vessel of the United States; or (f) upon any aircraft or other mobile stations
within the United States, except under and in accordance with this Act and
with a license in that behalf granted under the provisions of this Act.

SEC. 2. For the purposes of this Act, the United States is divided into
five zones, as follows: The first zone shall embrace the States of Maine,
New Hampshire, Vermont, Massachusetts, Connecticut, Rhode Island, New
York, New Jersey, Delaware, Maryland, the District of Columbia, Porto
Rico, and the Virgin Islands; the second zone shall embrace the States of
Pennsylvania, Virginia, West Virginia, Ohio, Michigan, and Kentucky; the
third zone shall embrace the States of North Carolina, South Carolina,
Georgia, Florida, Alabama, Tennessee, Mississippi, Arkansas, Louisiana,
Texas, and Oklahoma; the fourth zone shall embrace the States of Indiana,
Illinois, Wisconsin, Minnesota, North Dakota, South Dakota, Iowa, Ne-
braska, Kansas, and Missouri; and the fifth zone shall embrace the States of
Montana, Idaho, Wyoming, Colorado, New Mexico, Arizona, Utah, Ne-
vada, Washington, Oregon, California, the Territory of Hawaii, and Alaska.

SEc. 3. That a commission is hereby created and established to be
known as the Federal Radio Commission, hereinafter referred to as the
commission, which shall be composed of five commissioners appointed by
the President, by and with the advice and consent of the Senate, and one of
whom the President shall designate as chairman: Provided, That chairmen
thereafter elected shall be chosen by the commission itself.

Each member of the commission shall be a citizen of the United States
and an actual resident citizen of a State within the zone from which ap-
pointed at the time of said appointment. Not more than one commissioner
shall be appointed from any zone. No member of the commission shall be
financially interested in the manufacture or sale of radio apparatus or in the
transmission or operation of radiotelegraphy, radiotelephony, or radio
broadcasting. Not more than three commissioners shall be members of the
same political party.

The first commissioners shall be appointed for the terms of two, three,
four, five, and six years, respectively, from the date of the taking effect of
this Act, the term of each to be designated by the President, but their suc-
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cessors shall be appointed for terms of six years, except that any person
chosen to fill a vacancy shall be appointed only for the unexpired term of
the commissioner whom he shall succeed.

The first meeting of the commission shall be held in the city of Washing-
ton at such time and place as the chairman of the commission may fix. The
commission shall convene thereafter at such times and places as a majority
of the commission may determine, or upon call of the chairman thereof.

The commission may appoint a secretary, and such clerks, special
counsel, experts, examiners, and other employees as it may from time to
time find necessary for the proper performance of its duties and as from
time to time may be appropriated for by Congress.

The commission shall have an official seal and shall annually make a
full report of its operations to the Congress.

The members of the commission shall receive a compensation of
$10,000 for the first year of their service, said year to date from the first
meeting of said commission, and thereafter a compensation of $3C per day
for each day’s attendance upon sessions of the commission or while engaged
upon work of the commission and while traveling to and from such sessions,
and also their necessary traveling expenses.

SEC. 4. Except as otherwise provided in this Act, the commission,
from time to time, as public convenience, interest, or necessity requires,
shall—

(a) Classify radio stations;

(b) Prescribe the nature of the service to be rendered by each class of
licensed stations and each station within any class;

(c) Assign bands of frequencies or wave lengths to the various classes
of stations, and assign frequencies or wave lengths for each individual sta-
tion and determine the power which each station shall use and the time
during which it may operate;

(d) Determine the location of classes of stations or individual sta-
tions;

(e) Regulate the kind of apparatus to be used with respect to its ex-
ternal effects and the purity and sharpness of the emissions from each
station and from the apparatus therein;

(f) Make such regulations not inconsistent with law as it may deem
necessary to prevent interference between stations and to carry out the
provisions of this Act: Provided, however, That changes in the wave
lengths, authorized power, in the character of emitted signals, or in the
times of operation of any station, shall not be made without the consent of
the station licensee unless, in the judgment of the commission, such changes
will promote public convenience or interest or will serve public necessity or
the provisions of this Act will be more fully complied with;

(g) Have authority to establish areas or zones to be served by any
station;
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(h) Have authority to make special regulations applicable to radio
stations engaged in chain broadcasting;

(i) Have authority to make general rules and regulations requiring
stations to keep such records of programs, transmissions of energy, com-
munications, or signals as it may deem desirable;

(j) Have authority to exclude from the requirements of any regula-
tions in whole or in part any radio station upon railroad rolling stock, or to
modify such regulations in its discretion;

(k) Have authority to hold hearings, summon witnesses, administer
oaths, compel the production of books, documents, and papers and to make
such investigations as may be necessary in the performance of its duties.
The commission may make such expenditures (including expenditures for
rent and personal services at the seat of government and elsewhere, for law
books, periodicals, and books of reference, and for printing and binding)
as may be necessary for the execution of the functions vested in the com-
mission and, as from time to time may be appropriated for by Congress. All
expenditures of the commission shall be allowed and paid upon the pre-
sentation of itemized vouchers therefor approved by the chairman.

SEc. 5. From and after one year after the first meeting of the com-
mission created by this Act, all the powers and authority vested in the com-
mission under the terms of this Act, except as to the revocation of licenses,
shall be vested in and exercised by the Secretary of Commerce; except that
thereafter the commission shall have power and jurisdiction to act upon and
determine any and all matters brought before it under the terms of this
section.

It shall also be the duty of the Secretary of Commerce—

(A) For and during a period of one year from the first meeting of the
commission created by this Act, to immediately refer to the commission all
applications for station licenses or for the renewal or modification of exist-
ing station licenses.

(B) From and after one year from the first meeting of the commis-
sion created by this Act, to refer to the commission for its action any appli-
cation for a station license or fér the renewal or modification of any exist-
ing station license as to the granting of which dispute, controversy, or
conflict arises or against the granting of which protest is filed within ten days
after the date of filing said application by any party in interest and any
application as to which such reference is requested by the applicant at the
time of filing said application.

(C) To prescribe the qualifications of station operators, to classify
them according to the duties to be performed, to fix the forms of such li-
censes, and to issue them to such persons as he finds qualified.

(D) To suspend the license of any operator for a period not exceed-
ing two years upon proof sufficient to satisfy him that the licensee (a) has
violated any provision of any Act or treaty binding on the United States
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which the Secretary of Commerce or the commission is authorized by this
Act to administer or by any regulation made by the commission or the
Secretary of Commerce under any such Act or treaty; or (b) has failed to
carry out the lawful orders of the master of the vessel on which he is em-
ployed; or (c) has willfully damaged or permitted radio apparatus to be
damaged; or (d) has transmitted superfluous radio communications or sig-
nals or radio communications containing profane or obscene words or lan-
guage; or (e) has willfully or maliciously interfered with any other radio
communications or signals.

(E) To inspect all transmitting apparatus to ascertain whether in con-
struction and operation it conforms to the requirements of this Act, the
rules and regulations of the licensing authority, and the license under which
it is constructed or operated.

(F) To report to the commission from time to time any violations of
this Act, the rules, regulations, or orders of the commission, or of the terms
or conditions of any license.

(G) To designate call letters of all stations.

(H) To cause to be published such call letters and such other an-
nouncements and data as in his judgment may be required for the efficient
operation of radio stations subject to the jurisdiction of the United States
and for the proper enforcement of this Act.

The Secretary may refer to the commission at any time any matter the
determination of which is vested in him by the terms of this Act.

Any person, firm, company, or corporation, any State or political divi-
sion thereof aggrieved or whose interests arc adversely affected by any
decision, determination, or regulation of the Secrctary of Commerce may
appeal therefrom to the commission by filing with the Secretary of Com-
merce notice of such appeal within thirty days after such decision or deter-
mination or promulgation of such regulation. All papers, documents, and
other records pertaining to such application on file with the Sccretary shall
thereupon be transferred by him to the commission. The commission shall
hear such appeal de novo under such rules and regulations as it may de-
termine.

Decisions by the commission as to matters so appealed and as to all
other matters over which it has jurisdiction shall be final, subject to the
right of appeal herein given.

No station license shall be granted by the commission or the Secretary
of Commerce until the applicant therefor shall have signed a waiver of any
claim to the use of any particular frequency or wave length or of the ether
as against the regulatory power of the United States because of the previous
use of the same, whether by license or otherwise.

SEc. 6. Radio stations belonging to and operated by the United States
shall not be subject to the provisions of sections 1, 4, and 5 of this Act. All
such Government stations shall use such frequencies or wave lengths as
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shall be assigned to each or to each class by the President. All such stations,
except stations on board naval and other Government vessels while at sea
or beyond the limits of the continental United States, when transmitting any
radio communication or signal other than a communication or signal relat-
ing to Government business shall conform to such rules and regulations
designed to prevent interference with other radio stations and the rights of
others as the licensing authority may prescribe. Upon proclamation by the
President that there exists war or a threat of war or a state of public peril
or disaster or other national emergency, or in order to preserve the neu-
trality of the United States, the President may suspend or amend, for such
time as he may see fit, the rules and regulations applicable to any or all sta-
tions within the jurisdiction of the United States as prescribed by the licens-
ing authority, and may cause the closing of ary station for radio communi-
cation and the removal therefrom of its apparatus and equipment, or he
may authorize the use or control of any such station and/or its apparatus
and equipment by any department of the Government under such regula-
tions as he may prescribe, upon just compensation to the owners. Radio
stations on board vessels of the United States Shipping Board or the United
States Shipping Board Emergency Fleet Corporation or the Inland and
Coastwise Waterways Service shall be subject to the provisions of this Act.

SEC. 7. The President shall ascertain the just compensation for such
use or control and certify the amount ascertained to Congress for appropria-
tion and payment to the person entitled thereto. If the amount so certified
is unsatisfactory to the person entitled thereto, such person. shall be paid
only 75 per centum of the amount and shall be entitled to sue the United
States to recover such further sum as added to such payment of 75 per cen-
tum which will make such amount as will be just compensation for the use
and control. Such suit shall be brought in the manner provided by paragraph
20 of section 24, or by section 145 of the Judicial Code, as amended.

SEC. 8. All stations owned and operated by the United States, except
mobile stations of the Army of t 1e United States, and all other stations on
land and sea, shall have spe-ial call letters designated by the Secretary of
Commerce.

Section 1 of this Act shall not apply to any person, firm, company, or
corporation sending radio communications or signals on a foreign ship
while the same is within the jurisdiction of the United States, but such
communications or signals shall be transmitted only in accordance with such
regulations designed to prevent interference as may be promulgated under
the authority of this Act.

SEC. 9. The licensing authority, if public convenience, interest, or neces-
sity will be served thereby, subject to the limitations of this Act, shall grant
to any applicant therefor a station license provided for by this Act.

In considering applications for licenses and renewals of licenses, when
and in so far as there is a demand for the same, the licensing authority shall
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make such a distribution of licenses, bands of frequency of wave lengths,
periods of time for operation, and of power among the different States and
communities as to give fair, efficient, and equitable radio service to each of
the same.

No license granted for the operation of a broadcasting station shall be
for a longer term than three years and no license so granted for any other
class of station shall be for a longer term than five years, and any license
granted may be revoked as hereinafter provided. Upon the expiration of any
license, upon application therefor, a renewal of such license may be granted
from time to time for a term of not to exceed three years in the case of
broadcasting licenses and not to exceed five years in the case of other
licenses.

No renewal of an existing station license shall be granted more than
thirty days prior to the expiration of the original license.

SEC. 10. The licensing authority may grant station licenses only upon
written application therefor addressed to it. All applications shall be filed
with the Secretary of Commerce. All such applications shall set forth such
facts as the licensing authority by regulation may prescribe as to the citizen-
ship, character, and financial, technical, and other qualifications of the
applicant to operate the station; the ownership and location of the proposed
station and of the stations, if any, with which it is proposed to communicate;
the frequencies or wave lengths and the power desired to be used; the hours
of the day or other periods of time during which it is proposed to operate
the station; the purposes for which the station is to be used; and such other
information as it may require. The licensing authority at any time after the
filing of such original application and during the term of any such license
may require from an applicant or licensee further written statements of
fact to enable it to determine whether such original application should be
granted or denied or such license revoked. Such application and/or such
statement of fact shall be signed by the applicant and/or licensee under
oath or affirmation.

The licensing authority in granting any license for a station intended
or used for commercial communication between the United States or any
Territory or possession, continental or insular, subject to the jurisdiction of
the United States, and any foreign country, may impose any terms, condi-
tions, or restrictions authorized to be imposed with respect to submarine-
cable licenses by section 2 of an Act entitled “An Act relating to the land-
ing and the operation of submarine cables in the United States,” approved
May 24, 1921.

SEC. 11. If upon examination of any application for a station license or
for the renewal or modification of a station license the licensing authority
shall determine that public interest, convenience, or necessity would be
served by the granting thereof, it shall authorize the issuance, renewal, or
modification thereof in accordance with said finding. In the event the li-
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censing authority upon examination of any such application does not reach
such decision with respect thereto, it shall notify the applicant thereof, shall
fix and give notice of a time and place for hearing thereon, and shall afford
such applicant an opportunity to be heard under such rules and regulations
as it may prescribe.

Such station licenses as the licensing authority may grant shall be in
such general form as it may prescribe, but each license shall contain, in
addition to other provisions, a statement of the following conditions to
which such license shall be subject:

(A) The station license shall not vest in the licensee any right to op-
erate the station nor any right in the use of the frequencies or wave length
designated in the license beyond the term thereof nor in any other manner
than authorized therein.

(B) Neither the license nor the right granted thereunder shall be
assigned or otherwise transferred in violation of this Act.

(C) Every license issued under this Act shall be subject in terms to
the right of use or control conferred by section 6 hercof.

In cases of emergency arising during the period of one year from and
after the first meeting of the commission created hereby, or on applications
filed during said time for temporary changes in terms of licenses when the
commission is not in session and prompt action is deemed necessary, the
Secretary of Commerce shall have authority to exercise the powers and
duties of the commission, except as to revocation of licenses, but all such
exercise of powers shall be promptly reported to the members of the com-
mission, and any action by the Secretary authorized under this paragraph
shall continue in force and have effect only until such time as the commis-
sion shall act thereon.

SEC. 12. The station license required hereby shall not be granted to,
or after the granting thereof such license shall not be transferred in any
manner, either voluntarily or involuntarily, to (a) any alien or the repre-
sentative of any alien; (b) to any foreign government, or the representative
thereof; (c) to any company, corporation, or association organized under
the laws of any foreign government; (d) to any company, corporation, or
association of which any officer or director is an alien, or of which more
than one-fifth of the capital stock may be voted by aliens or their repre-
sentatives or by a foreign government or representative thereof, or by any
company, corporation, or association organized under the laws of a foreign
country.

The station license required hereby, the frequencies or wave length or
lengths authorized to be used by the licensee, and the rights therein granted
shall not be transferred, assigned, or in any manner, either voluntarily or
involuntarily, disposed of to any person, firm, company, or corporation
without the consent in writing of the licensing authority.

SEC. 13. The licensing authority is hereby directed to refuse a station
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license and/or the permit hereinafter required for the construction of a
station to any person, firm, company, or corporation, or any subsidiary
thereof, which has been finally adjudged guilty by a Federal court of unlaw-
fully monopolizing or attempting unlawfully to monopolize, after this Act
takes effect, radio communication, directly or indirectly, through the con-
trol of the manufacture or sale of radio apparatus, through exclusive traffic
arrangements, or by any other means or to have been using unfair methods
of competition. The granting of a license shall not estop the United States
or any person aggrieved from proceeding against such person, firm, com-
pany, or corporation for violating the law against unfair methods of com-
petition or for a violation of the law against unlawful restraints and monop-
olies and/or combinations, contracts, or agreements in restraint of trade, or
from instituting proceedings for the dissolution of such firm, company, or
corporation.

SEC. 14. Any station license shall be revocable by the commission for
false statements either in the application or in the statement of fact which
may be required by section 10 hereof, or because of conditions revealed by
such statements of fact as may be required from time to time which would
warrant the licensing authority in refusing to grant a license on an original
application, or for failure to operate substantially as set forth in the license,
for violation of or failure to observe any of the restrictions and conditions of
this Act, or of any regulation of the licensing authority authorized by this Act
or by a treaty ratified by the United States, or whenever the Interstate Com-
merce Commission, or any other Federal body in the exercise of authority
conferred upon it by law, shall find and shall certify to the commission that
any licensee bound so to do, has failed to provide reasonable facilities for the
transmission of radio communications, or that any licensee has made any
unjust and unreasonable charge, or has been guilty of any discrimination,
either as to charge or as to service or has made or prescribed any unjust
and unreasonable classification, regulation, or practice with respect to the
transmission of radio communications or service: Provided, That no such
order of revocation shall take effect until thirty days’ notice in writing
thereof, stating the cause for the proposed revocation, has been given to the
parties known by the commission to be interested in such license. Any per-
son in interest aggrieved by said order may make written application to the
commission at any time within said thirty days for a hearing upor. such
order, and upon the filing of such written application said order of revoca-
tion shall stand suspended until the conclusion of the hearing herein di-
rected. Notice in writing of said hearing shall be given by the commission
to all the parties known to it to be interested in such license twenty days
prior to the time of said hearing. Said hearing shall be conducted under such
rules and in such manner as the commission may prescribe. Upon the con-
clusion hereof the commission may affirm, modify, or revoke said orders
of revocation.
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SEC. 15. All laws of the United States relating to unlawful restraints
and monopolies and to combinations, contracts, or agreements in restraint
of trade are hereby declared to be applicable to the manufacture and sale of
and to trade in radio apparatus and devices entering into or affecting inter-
state or foreign commerce and to interstate or foreign radio communica-
tions. Whenever in any suit, action, or proceeding, civil or criminal, brought
under the provisions of any of said laws or in any proceeding brought to
enforce or to review findings and orders of the Federal Trade Commission
or other governmental agency in respect of any matters as to which said
commission or other governmental agency is by law authorized to act, any
licensee shall be found guilty of the violation of the provisions of such laws
or any of them, the court, in addition to the penalties imposed by said laws,
may adjudge, order, and/or decree that the license of such licensee shall, as
of the date the decree or judgment becomes finally effective or as of such
other date as the said decree shall fix, be revoked and that all rights under
such license shall thereupon cease: Provided, however, That such licensee
shall have the same right of appeal or review as is provided by law in re-
spect of other decrees and judgments of said court.

SEC. 16. Any applicant for a construction permit, for a station license,
or for the renewal or modification of an existing station license whose ap-
plication is refused by the licensing authority shall have the right to appeal
from said decision to the Court of Appeals of the District of Columbia; and
any licensee whose license is revoked by the commission shall have the
right to appeal from such decision of revocation to said Court of Appeals
of the District of Columbia or to the district court of the United States in
which the apparatus licensed is operated, by filing with said court, within
twenty days after the decision complained of is effective, notice in writing
of said appeal and of the reasons therefor.

The licensing authority from whose decision an appeal is taken shall
be notified of said appeal by service upon it, prior to the filing thereof, of a
certified copy of said appeal and of the reasons therefor. Within twenty
days after the filing of said appeal the licensing authority shall file with the
court the originals or certified copies of all papers and evidence presented
to it upon the original application for a permit or license or in the hearing
upon said order of revocation, and also a like copy of its decision thereon
and a full statement in writing of the facts and the grounds for its decision
as found and given by it. Within twenty days after the filing of said state-
ment by the licensing authority either party may give notice to the court of
his desire to adduce additional evidence. Said notice shall be in the form
of a verified petition stating the nature and character of said additional evi-
dence, and the court may thereupon order such evidence to be taken in
such manner and upon such terms and conditions as it may deem proper.

At the earliest convenient time the court shall hear, review, and de-
termine the appeal upon said record and evidence, and may alter or revise
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the decision appealed from and enter such judgment as to it may seem
just. The revision by the court shall be confined to the points set forth in
the reasons of appeal.

SEC. 17. After the passage of this Act no person, firm, company, or
corporation now or hereafter directly or indirectly through any subsidiary,
associated, or affiliated person, firm, company, corporation, or agent, or
otherwise, in the business of transmitting and/or receiving for hire energy,
communications, or signals by radio in accordance with the terms of the
license issued under this Act, shall by purchase, lease, construction, or
otherwise, directly or indirectly, acquire, own, control, or operate any cable
or wire telegraph or telephone line or system between any place in any
State, Territory, or possession of the United States or in the District of Co-
lumbia, and any place in any foreign country, or shall acquire, own, or
control any part of the stock or other capital share of any interest in the
physical property and/or other assets of any such cable, wire, telegraph, or
telephone line or system, if in either case the purpose is and/or the effect
thereof may be to substantially lessen competition or to restrain commerce
between any place in any State, Territory, or possession of the United
States or in the District of Columbia and any place in any foreign country,
or unlawfully to create monopoly in any line of commerce; nor shall any
person, firm, company, or corporation now or hereafter engaged directly or
indirectly through any subsidiary, associated, or affiliated person, company,
corporation, or agent, or otherwise, in the business of transmitting and/or
receiving for hire messages by any cable, wire, telegraph, or telephone line
or system (a) between any place in any State, Territory, or possession of
the United States or in the District of Columbia, and any place in any other
State, Territory, or possession of the United States; or (b) between any
place in any State, Territory, or possession of the United States, or the
District of Columbia, and any place in any foreign country, by purchase,
lease, construction, or otherwise, directly or indirectly acquire, own, con-
trol, or operate any station or the apparatus therein, or any system for
transmitting and/or receiving radio communications or signals between any
place in any State, Territory, or possession of the United States or in the
District of Columbia, and any place in any foreign country, or shall acquire,
own, or control any part of the stock or other capital share or any interest
in the physical property and/or other assets of any such radio station, ap-
paratus, or system, if in either case the purpose is and/or the effect thereof
may be to substantially lessen competition or to restrain commerce between
any place in any State, Territory, or possession of the United States or in
the District of Columbia, and any place in any foreign country, or unlaw-
fully to create monopoly in any line of commerce.

SEc. 18. If any licensee shall permit any person who is a legally
qualified candidate for any public office to use a broadcasting station, he
shall afford equal opportunities to all other such candidates for that office
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in the use of such broadcasting station, and the licensing authority shall
make rules and regulations to carry this provision into effect: Provided,
That such licensee shall have no power of censorship over the material
broadcast under the provisions of this paragraph. No obligation is hereby
imposed upon any licensee to allow the use of its station by any such
candidate.

SEC. 19. All matter broadcast by any radio station for which service,
money, or any other valuable consideration is directly or indirectly paid, or
promised to or charged or accepted by, the station so broadcasting, from
any person, firm, company, or corporation, shall, at the time the same is so
broadcast, be announced as paid for or furnished, as the case may be, by
such person, firm, company, or corporation.

SECc. 20. The actual operation of all transmitting apparatus in any
radio station for which a station license is required by this Act shall be
carried on only by a person holding an operator’s license issued hereunder.
No person shall operate any such apparatus in such station except under
and in accordance with an operator’s license issued to him by the Secretary
of Commerce.

SEc. 21. No license shall be issued under the authority of this Act for
the operation of any station the construction of which is begun or is con-
tinued after this Act takes effect, unless a permit for its construction has
been granted by the licensing authority upon written application therefor.
The licensing auhority may grant such permit if public convenience, in-
terest, or necessity will be served by the construction of the station. This
application shall set forth such facts as the licensing authority by regulation
may prescribe as to the citizenship, character, and the financial, technical,
and other ability of the applicant to construct and operate the station, the
ownership and location of the proposed station and of the station or stations
with which it is proposed to communicate, the frequencies and wave length
or wave lengths desired to be used, the hours of the day or other periods
of time during which it is proposed to operate the station, the purpose for
which the station is to be used, the type of transmitting apparatus to be
used, the power to be used, the date upon which the station is expected to
be completed and in operation, and such other information as the licensing
authority may require. Such application shall be signed by the applicant
under oath or affirmation.

Such permit for construction shall show specifically the earliest and
latest dates between which the actual operation of such station is expected
to begin, and shall provide that said permit will be automatically forfeited
if the station is not ready for operation within the time specified or within
such further time as the licensing authority may allow, unless prevented by
causes not under the control of the grantee. The rights under any such
permit shall not be assigned or otherwise transferred to any person, firm,
company, or corporation without the approval of the licensing authority. A
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permit for construction shall not be required for Government stations, ama-
teur stations, or stations upon mobile vessels, railroad rolling stock, or air-
craft. Upon the completion of any station for the construction or continued
construction for which a permit has been granted, and upon it being made
to appear to the licensing authority that all the terms, conditions, and ob-
ligations set forth in the application and permit have been fully met, and
that no cause or circumstance arising or first coming to the knowledge of
the licensing authority since the granting of the permit would, in the
judgment of the licensing authority, make the operation of such station
against the public interest, the licensing authority shall issue a license to the
lawful holder of said permit for the operation of said station. Said license
shall conform generally to the terms of said permit.

SEc. 22. The licensing authority is authorized to designate from time
to time radio stations the communications or signals of which, in its opinion,
are liable to interfere with the transmission or with respect theretc which
the Commission may by order require, to keep a licensed radio operator
listening in on the wave lengths designated for signals of distress and radio
communications relating thereto during the entire period the transmitter of
such station is in operation.

SEC. 23. Every radio station on shipboard shall be equipped to trans-
mit radio communications or signals of distress on the frequency or wave
length specified by the licensing authority, with apparatus capable of
transmitting and receiving messages over a distance of at least one hundred
miles by day or night. When sending radio communications or signals of
distress and radio communications relating thereto the transmitting set may
be adjusted in such a manner as to produce a maximum of radiation ir-
respective of the amount of interference which may thus be caused.

All radio stations, including Government stations and stations on
board foreign vessels when within the territorial waters of the United States,
shall give absolute priority to radio communications or signals relating to
ships in distress; shall cease all sending on frequencies or wave lengths
which will interfere with hearing a radio communication or signal of dis-
tress, and, except when engaged in answering or aiding the ship in cistress,
shall refrain from sending any radio communications or signals until
there is assurance that no interference will be caused with the radio com-
munications or signals relating thereto, and shall assist the vessel in dis-
tress, so far as possible, by complying with its instructions.

SEc. 24. Every shore station open to general public service between
the coast and vessels at sea shall be bound to exchange radio communica-
tions or signals with any ship station without distinction as to radio systems
or instrument adopted by such stations, respectively, and each station on
shipboard shall be bound to exchange radio communications or signals
with any other station on shipboard without distinction as to radio systems
or instruments adopted by each station.
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SEC. 25. At all places where Government and private or commercial
radio stations on land operate in such close proximity that interference with
the work of Government stations can not be avoided when they are op-
erating simultaneously such private or commercial stations as do interfere
with the transmission or reception of radio communications or signals by
the Government stations concerned shall not use their transmitters during
the first fifteen minutes of each hour, local standard time.

The Government stations for which the above-mentioned division of
time is established shall transmit radio communications or signals only
during the first fifteen minutes of each hour, local standard time, except
in case of signals or radio communications relating to vessels in distress and
vessel requests for information as to course, location, or compass direction.

SEC. 26. In all circumstances, except in case of radio communications
or signals relating to vessels in distress, all radio stations, including those
owned and operated by the United States, shall use the minimum amount
of power necessary to carry out the communication desired.

SEC. 27. No person receiving or assisting in receiving any radio com-
munication shall divulge or publish the contents, substance, purport, effect,
or meaning thereof except through authorized channels of transmission or
reception to any person other than the addressee, his agent, or attorney, or
to a telephone, telegraph, cable, or radio station employed or authorized to
forward such radio communication to its destination, or to proper ac-
counting or distributing officers of the various communicating centers over
which the radio communication may be passed, or to the master of a ship
under whom he is serving, or in response to a subpeena issued by a court
of competent jurisdiction, or on demand of other lawful authority; and no
person not being authorized by the sender shall intercept any message and
divulge or publish the contents, substance, purport, effect, or meaning of
such intercepted message to any person; and no person not being entitled
thereto shall receive or assist in receiving any radio communication and
use the same or any information therein contained for his own benefit or
for the benefit of another not entitled thereto; and no person having received
such intercepted radio communication or having become acquainted with
the contents, substance, purport, effect, or meaning of the same or any part
thereof, knowing that such information was so obtained, shall divulge or
publish the contents, substance, purport, effect, or meaning of the same or
any part thereof, or use the same or any information therein contained for
his own benefit or for the benefit of another not entitled thereto: Provided,
That this section shall not apply to the receiving, divulging, publishing, or
utilizing the contents of any radio communication broadcasted or trans-
mitted by amateurs or others for the use of the general public or relating to
ships in distress.

Sec. 28. No person, firm, company, or corporation within the jurisdic-
tion of the United States shall knowingly utter or transmit, or cause to be
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uttered or transmitted, any false or fraudulent signal of distress, or com-
munication relating thereto, nor shall any broadcasting station rebroadcast
the program or any part thereof of another broadcasting station withcut the
express authority of the originating station.

SEC. 29. Nothing in this Act shall be understood or construed to give
the licensing authority the power of censorship over the radio communications
or signals transmitted by any radio station, and no regulation or condition
shall be promulgated or fixed by the licensing authority which shall interfere
with the right of free speech by means of radio communications. No person
within the jurisdiction of the United States shall utter any obscene, inde-
cent, or profane language by means of radio communication.

Sec. 30. The Secretary of the Navy is hereby authorized unless re-
strained by international agreement, under the terms and conditions and at
rates prescribed by him, which rates shall be just and reasonable, and which,
upon complaint, shall be subject to review and revision by the Interstate
Commerce Commission, to use all radio stations and apparatus, wherever
located, owned by the United States and under the control of the Navy De-
partment (a) for the reception and transmission of press messages offered
by any newspaper published in the United States, its Territories or posses-
sions, or published by citizens of the United States in foreign countries, or
by any press association of the United States, and (b) for the reception and
transmission of private commercial messages between ships, between ship
and shore, between localities in Alaska and between Alaska and the con-
tinental United States: Provided, That the rates fixed for the reception and
transmission of all such messages, other than press messages between the
Pacific coast of the United States, Hawaii, Alaska, the Philippine Islands,
and the Orient, and between the United States and the Virgin Islands, shall
not be less than the rates charged by privately owned and operated stations
for like messages and service: Provided further, That the right to use such
stations for any of the purposes named in this section shall terminate and
cease as between any countries or localities or between any locality and
privately operated ships whenever privately owned and operated stations
are capable of meeting the normal communication requirements between
such countries or localities or between any locality and privately operated
ships, and the licensing authority shall have notified the Secretary of the
Navy thereof.

SEc. 31. The expression “radio communication” or “radio communica-
tions” wherever used in this Act means any intelligence, message, signal,
power, pictures, or communication of any nature transferred by electrical
energy from one point to another without the aid of any wire connecting the
points from and at which the electrical energy is sent or received and any
system by means of which such transfer of energy is effected.

SEC. 32. Any person, firm, company, or corporation failing or refusing
to observe or violating any rule, regulation, restriction, or condition made
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or imposed by the licensing authority under the authority of this Act or of
any international radio convention or treaty ratified or adhered to by the
United States, in addition to any other penalties provided by law, upon
conviction thereof by a court of competent jurisdiction, shall be punished
by a fine of not more than $500 for each and every offense.

SEC. 33. Any person, firm, company, or corporation who shall violate
any provision of this Act, or shall knowingly make any falsc oath or affirma-
tion in any affidavit required or authorized by this Act, or shall knowingly
swear falsely to a material matter in any hearing authorized by this Act,
upon conviction thereof in any court of competent jurisdiction shall be
punished by a fine of not more than $5,000 or by imprisonment for a term
of not more than five years or both for each and every such offense.

SEC. 34. The trial of any offense under this Act shall be in the district in
which it is committed; or if the offense is committed upon the high seas, or
out of the jurisdiction of any particular State or district, the trial shall be in
the district where the offender may be found or into which he shall be first
brought.

SEC. 35. This Act shall not apply to the Philippine Islands or to the
Canal Zone. In international radio matters the Philippine Islands and the
Canal Zone shall be represented by the Secretary of State.

SEC. 36. The licensing authority is authorized to designate any officer or
employee of any other department of the Government on duty in any Terri-
tory or possession of the United States other than the Philippine Islands and
the Canal Zone, to render therein such services in connection with the ad-
ministration of the radio laws of the United States as such authority may
prescribe: Provided, That such designation shall be approved by the head
of the department in which such person is employed.

SEC. 37. The unexpended balance of the moneys appropriated in the
item for “wircless communication laws,” under the caption “Bureau of
Navigation” in Title III of the Act entitled “An Act making appropriations
for the Departments of State and Justice and for the judiciary, and for the
Departments of Commerce and Labor, for the fiscal year ending June 30,
1927, and for other purposes,” approved April 29, 1926, and the appro-
priation for the same purposes for the fiscal year ending June 30, 1928,
shall be available both for expenditures incurred in the administration of
this Act and for expenditures for the purposes specified in such items. There
is hereby authorized to be appropriated for each fiscal year such sums as
may be necessary for the administration of this Act and for the purposes
specified in such item.

SEc. 38. If any provision of this Act or the application thereof to any
person, firm, company, or corporation, or to any circumstances, is held in-
valid, the remainder of the Act and the application of such provision to

other persons, firms, companies, or corporations, or to other circumstances,
shall not be affected thereby.
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SEc. 39. The Act entitled “An Act to regulate radio communication,”
approved August 13, 1912, the joint resolution to authorize the operation
of Government-owned radio stations for the general public, and for other
purposes, approved June 5, 1920, as amended, and the joint resolution
entitled “Joint resolution limiting the time for which licenses for radio trans-
mission may be granted, and for other purposes,” approved December 8,
1926, are hereby repealed.

Such repeal, however, shall not affect any act done or any right ac-
crued or any suit or proceeding had or commenced in any civil cause prior
to said repeal, but all liabilities under said laws shall continue and may be
enforced in the same manner as if committed; and all penalties, forfeitures,
or liabilities incurred prior to taking effect hereof, under any law embraced
in, changed, modified, or repealed by this Act, may be prosecuted and pun-
ished in the same manner and with the same effect as if this Act had not
been passed.

Nothing in this section shall be construed as authorizing any person
now using or operating any apparatus for the transmission of radio energy
or radio communications or signals to continue such use except under and
in accordance with this Act and with a license granted in accordance with
the authority hereinbefore conferred.

SEC. 40. This Act shall take effect and be in force upon its passage
and approval, except that for and during a period of sixty days after such
approval no holder of a license or an extension thereof issued by the Secre-
tary of Commerce under said Act of August 13, 1912, shall be subject to
the penalties provided herein for operating a station without the license
herein required.

SEC. 41. This Act may be referred to and cited as the Radio Act of
1927.




PRESIDENT ROOSEVELT'S
MESSAGE TO CONGRESS

S. Doc. 144, 73d Congress, 2d Session
February 26, 1934

Various proposals to unify and consolidate Federal regulation of
interstate communications media had been considered since 1929.
President Roosevelt made the following legislative recommendation
after an Interdepartmental Committee conducted a study of the
problem. Congress responded with the Communications Act of 1934.

To the Congress:

1 have long felt that for the sake of clarity and effectiveness the rela-
tionship of the Federal Government to certain services known as utilities
should be divided into three fields: Transportation, power, and communica-
tions. The problems of transportation are vested in the Interstate Commerce
Commission, and the problems of power, its development, transmission, and
distribution, in the Federal Power Commission.

In the field of communications, however, there is today no single Gov-
ernment agency charged with broad authority.

The Congress has vested certain authority over certain forms of com-
munications in the Interstate Commerce Commission, and there is in addi-
tion the agency known as the Federal Radio Commission.

I recommend that the Congress create a new agency to be known as
the Federal Communications Commission, such agency to be vested with
the authority now lying in the Federal Radio Commission and with such
authority over communications as now lies with the Interstate Commerce
Commission—the services affected to be all of those which rely on wires,
cables, or radio as a medium of transmission.

It is my thought that a new commission such as I suggest might well be
organized this year by transferring the present authority for the control of
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communications of the Radio Commission and the Interstate Commerce
Commission. The new body should, in addition, be given full power to in-
vestigate and study the business of existing companies and make recom-
mendations to the Congress for additional legislation at the next session.

FRANKLIN D. ROOSEVELT
THE WHITE HOUSE
February 26, 1934



THE COMMUNICATIONS ACT
OF 1934

Public Law 416, 73d Congress
June 19, 1934 (Amended to December, 1964)

This Act is the statute through which Congress currently exercises
its jurisdiction over interstate communications by wire and radio.
Although the Act has been frequently amended, the substance of
the broadcasting provisions of the 1934 version, based largely on
the Radio Act of 1927, has remained intact.

Only those sections most relevant to broadcasting appear in
this edited version; Titles Il and VI, dealing with “Common Car-
riers” and “Miscellaneous Provisions,” respectively, are completely
omitted.

TITLE I—GENERAL PROVISIONS

Purposes of Act; Creation of Federal Communications
Commission

SEC. 1. For the purpose of regulating interstate and foreign commerce in
communication by wire and radio so as to make available, so far as possi-
ble, to all the people of the United States a rapid, efficient, Nation-wide,
and world-wide wire and radio communication service with adequate facili-
ties at reasonable charges, for the purpose of the national defense, for the
purpose of promoting safety of life and property through the use of wire and
radio communication, and for the purpose of securing a more effective
execution of this policy by centralizing authority heretofore granted by law
to several agencies and by granting additional authority with respect to in-
terstate and foreign commerce in wire and radio communication, there is
hereby created a commission to be known as the “Federal Communications
Commission,” which shall be constituted as hereinafter provided, and which
shall execute and enforce the provisions of this Act.

54
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Application of Act

SEC. 2. (a) The provisions of this Act shall apply to all interstate and for-
eign communication by wire or radio and all interstate and foreign trans-
mission of energy by radio, which originates and/or is received within the
United States, and to all persons engaged within the United States in such
communication or such transmission of energy by radio, and to the licens-
ing and regulating of all radio stations as hereinafter provided; but it shall
not apply to persons engaged in wire or radio communication or transmis-
sion in the Canal Zone, or to wire or radio communication or transmission
wholly within the Canal Zone.

(b) Subject to the provisions of section 301, nothing in this Act shall
be construed to apply or to give the Commission jurisdiction with respect
to (1) charges, classifications, practices, services, facilities, or regulations
for or in connection with intrastate communication service by wire or radio
of any carrier, or (2) any carrier engaged in interstate or foreign commu-
nication solely through physical connection with the facilities of another
carrier not directly or indirectly controlling or controlled by, or under direct
or indirect common control with such carrier, or (3) any carrier engaged
in interstate or foreign communication solely through connection by radio,
or by wire and radio, with facilities, located in an adjoining State or in
Canada or Mexico (where they adjoin the State in which the carrier is doing
business), of another carrier not directly or indirectly controlling or con-
trolled by, or under direct or indirect common control with such carrier, or
(4) any carrier to which clause (2) or clause (3) would be applicable ex-
cept for furnishing interstate mobile radio communication service or radio
communication service to mobile stations on land vehicles in Canada or
Mexico; except that sections 201 through 205 of this Act, both inclusive,
shall, except as otherwise provided therein, apply to carriers described in
clauses (2), (3), and (4).

Definitions

SEc. 3. For the purposes of this Act, unless the context otherwise requires—

(a) “Wire communication” or *“communication by wire” means the
transmission of writing, signs, signals, pictures, and sounds of all kinds by
aid of wire, cable, or other like connection between the points of origin and
reception of such transmission, including all instrumentalities, facilities, ap-
paratus, and services (among other things, the receipt, forwarding, and de-
livery of communications) incidental to such transmission.

(b) “Radio communication” or “communication by radio” means the
transmission by radio of writing, signs, signals, pictures, and sounds of all
kinds, including all instrumentalities, facilities, apparatus, and services
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(among other things, the receipt, forwarding, and delivery of communica-
tions) incidental to such transmission.

(c) “Licensee” means the holder of a radio station license granted or
continued in force under authority of this Act.

(d) “Transmission of energy by radio” or “radio transmission of en-
ergy” includes both such transmission and all instrumentalities, facilities,
and services incidental to such transmission.

(e) “Interstate communication” or “interstate transmission” means
communication or transmission (1) from any State, Territory, or possession
of the United States (other than the Canal Zone), or the District of Colum-
bia, to any other State, Territory, or possession of the United States (other
than the Canal Zone), or the District of Columbia, (2) from or to the
United States to or from the Canal Zone, insofar as such communication or
transmission takes place within the United States, or (3) between points
within the United States but through a foreign country; but shall not, with
respect to the provisions of title II of this Act, include wire or radio com-
munication between points in the same State, Territory, or possession of the
United States, or the District of Columbia, through any place outside
thereof, if such communication is regulated by a State commission.

(f) “Foreign communication” or “foreign transmission” means com-
munication or transmission from or to any place in the United States to or
from a foreign country, or between a station in the United States and a
mobile station located outside the United States.

(g) “United States” means the several States and Territories, the Dis-
trict of Columbia, and the possessions of the United States, but does not
include the Canal Zone.

(h) “Common carrier” or ‘“‘carrier” means any person engaged as a
common carrier for hire, in interstate or foreign communication by wire or
radio or in interstate or foreign radio transmission of energy, except where
reference is made to common carriers not subject to this Act; but a person
engaged in radio broadcasting shall not, insofar as such person is so en-
gaged, be deemed a common carrier.

(i) “Person” includes an individual, partnership, association, joint-
stock company, trust, or corporation.

(j) “Corporation” includes any corporation, joint-stock company, or
association.

(k) “Radio station” or “station” means a station equipped to en-
gage in radio communication or radio transmission of energy.

(1) “Mobile station” means a radio-communication station capable
of being moved and which ordinarly does move.

(m) “Land station” means a station, other than a mobile station, used
for radio communication with mobile stations.

(n) “Mobile service” means the radio-communication service carried
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on between mobile stations and land stations, and by mobile stations com-
municating among themselves.

(o) “Broadcasting” means the dissemination of radio communications
intended to be received by the public, directly or by the intermediary of
relay stations.

(p) “Chain broadcasting” means simultaneous broadcasting of an
identical program by two or more connected stations.

(q) “Amateur station” means a radio station operated by a duly au-
thorized person interested in radio technique solely with a personal aim and
without pecuniary interest. . . .

(bb) “Station license,” “radio station license,” or “license” means that
instrument of authorization required by this Act or the rules and regulations
of the Commission made pursuant to this Act, for the use or operation of
apparatus for transmission of energy, or communications, or signals by
radio by whatever name the instrument may be designated by the Commis-
sion.

(cc) “Broadcast station,” “broadcasting station,” or “radio broadcast
station” means a radio station equipped to engage in broadcasting as herein
defined.

(dd) “Construction permit” or “permit for construction” means that
instrument of authorization required by this Act or the rules and regulations
of the Commission made pursuant to this Act for the construction of a sta-
tion, or the installation of apparatus, for the transmission of energy, or com-
munications, or signals by radio, by whatever name the instrument may be
designated by the Commission. . . .

Provisions relating to the Commission

SEC. 4. (a) The Federal Communications Commission (in this Act re-
ferred to as the “Commission”) shall be composed of seven commissioners
appointed by the President, by and with the advice and consent of the
Senate, one of whom the President shall designate as chairman.

(b) Each member of the Commission shall be a citizen of the United
States. No member of the Commission or person in its employ shall be
financially interested in the manufacture or sale of radio apparatus or of
apparatus for wire or radio communication; in communication by wire or
radio or in radio transmission of energy; in any company furnishing services
or such apparatus to any company engaged in communication by wire or
radio or to any company manufacturing or selling apparatus used for com-
munication by wire or radio; or in any company owning stocks, bonds, or
other securities of any such company; nor be in the employ of or hold any
official relation to any person subject to any of the provisions of this Act,
nor own stocks, bonds, or other securities of any corporation subject to any
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of the provisions of this Act. Such commissioners shall not engage in any
other business, vocation, profession, or employment. Any such commis-
sioner serving as such after one year from the date of enactment of the
Communications Act Amendments, 1952, shall not for a period of one year
following the termination of his service as a commissioner represent any
person before the Commission in a professional capacity, except that this
restriction shall not apply to any commissioner who has served the full term
for which he was appointed. Not more than four members of the Commis-
sion shall be members of the same political party.

(c) The Commissioners first appointed under this Act shall continue
in office for the terms of one, two, three, four, five, six, and seven years,
respectively, from the date of the taking effect of this Act, the term of each
to be designated by the President, but their successors shall be appointed
for terms of seven years and until their successors are appointed and have
qualified, except that they shall not continue to serve beyond the expiration
of the next session of Congress subsequent to the expiration of said fixed
term of office; except that any person chosen to fill a vacancy shall be ap-
pointed only for the unexpired term of the Commissioner whom he suc-
ceeds. No vacancy in the Commission shall impair the right of the remain-
ing commissioners to exercise all the powers of the Commission.

(d) Each commissioner shall receive an annual salary of $20,000,
payable in monthly installments, and the chairman during the period of his
service as chairman, shall receive an annual salary of $20,500.*

(e) The principal office of the Commission shall be in the District of
Columbia, where its general sessions shall be held; but whenever the con-
venience of the public or of the parties may be promoted or delay or ex-
pense prevented thereby, the Commission may hold special sessions in any
part of the United States.

(f) (1) The Commission shall have authority, subject to the provi-
sions of the civil-service laws and the Classification Act of 1949, as
amended, to appoint such officers, engineers, accountants, attorneys, inspec-
tors, examiners, and other employees as are necessary in the exercise of its
functions.

(2) Without regard to the civil-service laws, but subject to the
Classification Act of !949, each commissioner may appoint a legal assistant,
an engineering assistant, and a secretary, each of whom shall perform such
duties as such commissioner shall direct. In addition, the chairman of the
Commission may appoint, without regard to the civil-service laws, but sub-
ject to the Classification Act of 1949, an administrative assistant who shall
perform such duties as the chairman shall direct.

(3) The Commission shall fix a reasonable rate of extra compen-
sation for overtime services of engineers in charge and radio engineers of

* Commissioners currently receive $28,750 annually; the Chairman receives $29,500.
[Ed.]
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the Field Engineering and Monitoring Burecau of the Federal Communica-
tions Commission, who may be required to remain on duty between the
hours of 5 o’clock postmeridian and 8 o’clock antemeridian or on Sundays
or holidays to perform services in connection with the inspection of ship
radio equipment and apparatus for the purposes of part 11 of title III of this
Act or the Great Lakes Agreement, on the basis of one-half day’s additional
pay for each two hours or fraction thereof of at least one hour that the over-
time exceeds [extends] beyond 5 o’clock postmeridian (but not to exceed
two and one-half days’ pay for the full period from 5 o’clock postmeridian
to 8 o’clock antemeridian) and two additional days’ pay for Sunday or holi-
day duty. The said extra compensation for overtime services shall be paid
by the master, owner, or agent of such vessel to the local United States col-
lector of customs or his representative, who shall deposit such collection
into the Treasury of the United States to an appropriately designated receipt
account: Provided, That the amounts of such collections received by the
said collector of customs or his representatives shall be covered into the
Treasury as miscellaneous receipts; and the payments of such extra com-
pensation to the several employees entitled thereto shall be made from the
annual appropriations for salaries and expenses of the Commission: Pro-
vided further, That to the extent that the annual appropriations which are
hereby authorized to be made from the general fund of the Treasury are
insufficient, there are hereby authorized to be appropriated from the gen-
eral fund of the Treasury such additional amounts as may be necessary to
the extent that the amounts of such receipts are in excess of the amounts
appropriated: Provided further, That such extra compensation shall be paid
if such field employees have been ordered to report for duty and have so
reported whether the actual inspection of the radio equipment or apparatus
takes place or not: And provided further, That in those ports where cus-
tomary working hours are other than those hereinabove mentioned, the en-
gineers in charge are vested with authority to regulate the hours of such
employees so as to agree with prevailing working hours in said ports where
inspections arc to be made, but nothing contained in this proviso shall be
construed in any manner to alter the length of a working day for the engi-
neers in charge and radio engineers or the overtime pay herein fixed.

(g) The Commission may make such expenditures (including expen-
ditures for rent and personal scrvices at the scat of government and else-
where, for office supplies, law books, periodicals, and books of reference,
for printing and binding, for land for use as sites for radio monitoring sta-
tions and related facilities, including living quarters where necessary in
remote areas, for the construction of such stations and facilities, and for the
improvement, furnishing, equipping, and repairing of such stations and
facilities and of laboratories and other related facilities (including construc-
tion of minor subsidiary buildings and structures not exceeding $25,000 in
any one instance) used in connection with technical research activities), as
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may be necessary for the execution of the functions vested in the Commis-
sion and as from time to time may be appropriated for by Congress. All
expenditures of the Commission, including all necessary expenses for trans-
portation incurred by the commissioners or by their employces, under their
orders, in making any investigation or upon any official business in any
other places than in the city of Washington, shall be allowed and paid on
the presentation of itemized vouchers therefor approved by the chairman
of the Commission or by such other members or officer thereof as may be
designated by the Commission for that purpose.

(h) Four members of the Commission shall constitute a quorum
thereof. The Commission shall have an official seal which shall be judicially
noticed.

(i) The Commission may perform any and all acts, make such rules
and regulations, and issue such orders, not inconsistent with this Act, as
may be necessary in the execution of its functions.

(j) The Commission may conduct its proceedings in such manner as
will best conduce to the proper dispatch of business and to the ends of jus-
tice. No commissioner shall participate in any hearing or proceeding in
which he has a pecuniary interest. Any party may appear before the Com-
mission and be heard in person or by attorney. Every vote and official act
of the Commission shall be entered of record, and its proceedings shall be
public upon the request of any party interested. The Commission is author-
ized to withhold publication of records or proceedings containing secret
information affecting the national defense.

(k) The Commission shall make an annual report to Congress, copies
of which shall be distributed as are other reports transmitted to Congress.
Such reports shall contain—

(1) such information and data collected by the Commission as
may be considered of value in the determination of questions connected
with the regulation of interstate and foreign wire and radio communication
and radio transmission of energy;

(2) such information and data concerning the functioning of the
Commission as will be of value to Congress in appraising the amount and
character of the work and accomplishments of the Commission and the ade-
quacy of its staff and equipment: Provided, That the first and second an-
nual reports following the date of enactment of the Communications Act
Amendments, 1952, shall set forth in detail the number and caption of
pending applications requesting approval of transfer of control or assign-
ment of a broadcasting station license, or construction permits for new
broadcasting stations, or for increases in power, or for changes of frequency
of existing broadcasting stations at the beginning and end of the period cov-
ered by such reports;

(4) an itemized statement of all funds expended during the pre-
ceding year by the Commission, of the sources of such funds, and of the
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authority in this Act or elsewhere under which such expenditures were
made; and

(5) specific recommendations to Congress as to additional legis-
lation which the Commission deems necessary or desirable, including all
legislative proposals submitted for approval to the Director of the Bureau of
the Budget.

(1) All reports of investigations made by the Commission shall be en-
tered of record, and a copy thereof shall be furnished to the party who may
have complained, and to any common carrier or licensee that may have
been complained of.

(m) The Commission shall provide for the publication of its reports
and decisions in such form and manner as may be best adapted for public
information and use, and such authorized publications shall be competent
evidence of the reports and decisions of the Commission therein contained
in all courts of the United States and of the several States without any fur-
ther proof or authentication thereof.

(n) Rates of compensation of persons appointed under this section
shall be subject to the reduction applicable to officers and employees of the
Federal Government generally.

(o) For the purpose of obtaining maximum effectiveness from the use
of radio and wire communications in connection with safety of life and prop-
erty, the Commission shall investigate and study all phases of the problem
and the best methods of obtaining the cooperation and coordination of these
systems.

Organization and functioning of the Commission

SEC. 5. (a) The member of the Commission designated by the President
as chairman shall be the chief executive officer of the Commission. It shall
be his duty to preside at all meetings and sessions of the Commission, to
represent the Commission in all matters relating to legislation and legislative
reports, except that any commissioner may present his own or minority
views or supplemental reports, to represent the Commission in all matters
requiring conferences or communications with other governmental officers,
departments or agencies, and generally to coordinate and organize the work
of the Commission in such manner as to promote prompt and efficient dis-
position of all matters within the jurisdiction of the Commission. In the case
of a vacancy in the office of the chairman of the Commission, or the ab-
sence or inability of the chairman to serve, the Commission may tempo-
rarily designate one of its members to act as chairman until the cause or
circumstance requiring such designation shall have been eliminated or
corrected.

(b) Within six months after the enactment of the Communications
Act Amendments, 1952, and from time to time thereafter as the Commis-
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sion may find necessary, the Commission shall organize its staff into (1)
integrated bureaus, to function on the basis of the Commission’s principal
workload operations, and (2) such other divisional organizations as the
Commission may deem necessary. Each such integrated bureau shall in-
clude such legal, engineering, accounting, administrative, clerical, and other
personnel as the Commission may determine to be necessary to perform its
functions.*

(d) (1) When necessary to the proper functioning of the Commission
and the prompt and orderly conduct of its business, the Commission may,
by published rule or by order, delegate any of its functions (except func-
tions granted to the Commission by this paragraph and by paragraphs
(4), (5), and (6) of this subsection) to a panel of commissioners, an in-
dividual commissioner, an employee board, or an individual employee, in-
cluding functions with respect to hearing, determining, ordering, certifying,
reporting, or otherwise acting as to any work, business, or matter; except
that in delegating review functions to employees in cases of adjudication (as
defined in the Administrative Procedure Act), the delegation in any such
case may be made only to an employee board consisting of three or more
employees referred to in paragraph (8). Any such rule or order may be
adopted, amended, or rescinded only by a vote of a majority of the mem-
bers of the Commission then holding office. Nothing in this paragraph shall
authorize the Commission to provide for the conduct, by any person or per-
sons other than persons referred to in clauses (2) and (3) of section 7(a)
of the Administrative Procedure Act, of any hearing to which such section
7(a) applies.

(2) As used in this subsection (d) the term “order, decision, re-
port, or action” does not include an initial, tentative, or recommended
decision to which exceptions may be filed as provided in section 409(b).

(3) Any order, decision, report, or action made or taken pur-
suant to any such delegation, unless reviewed as provided in paragraph (4),
shall have the same force and effect, and shall be made, evidenced, and en-
forced in the same manner, as orders, decisions, reports, or other actions
of the Commission.

(4) Any person aggrieved by any such order, decision, report or
action may file an application for review by the Commission within such
time and in such manner as the Commission shall prescribe, and every such
application shall be passed upon by the Commission. The Commission, on
its own initiative, may review in whole or in part, at such time and in such
manner as it shall determine, any order, decision, report, or action made or
taken pursuant to any delegation under paragraph (1).

(5) In passing upon applications for review, the Commission
may grant, in whole or in part, or deny such applications without specifying

* Subsection 5(c) was repealed by Public Law 87-192, approved August 31, 1961. [Ed.]
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any reasons therefor. No such application for review shall rely on questions
of fact or law upon which the panel of commissioners, individual commis-
stoner, employee board, or individual employee has been afforded no oppor-
tunity to pass.

(6) If the Commission grants the application for review, it may
affirm, modify, or set aside the order, decision, report, or action, or it may
order a rehearing upon such order, decision, report, or action in accord-
ance with section 405.

(7) The filing of an application for review under this subsection
shall be a condition precedent to judicial review of any order, decision, re-
port, or action made or taken pursuant to a delegation under paragraph (1).
The time within which a petition for review must be filed in a proceeding to
which section 402(a) applies, or within which an appeal must be taken
under section 402(b), shall be computed from the date upon which public
notice is given of orders disposing of all applications for review filed in any
case.

(8) The employees to whom the Commission may delegate re-
view functions in any case of adjudication (as defined in the Administrative
Procedure Act) shall be qualified, by reason of their training, experience,
and competence, to perform such review functions, and shall perform no
duties inconsistent with such review functions. Such employees shall be in a
grade classification or salary level commensurate with their important duties,
and in no event less than the grade classification or salary level of the em-
ployee or employees whose actions are to be reviewed. In the performance
of such review functions such employees shall be assigned to cases in rota-
tion so far as practicable and shall not be responsible to or subject to the
supervision or direction of any officer, employee, or agent engaged in the
performance of investigative or prosecuting functions for any agency.

(9) The secretary and seal of the Commission shall be the secre-
tary and seal of each panel of the Commission, each individual commis-
sioner, and each employee board or individual employee exercising func-
tions delegated pursuant to paragraph (1) of this subsection.

(e) Meetings of the Commission shall be held at regular intervals, not
less frequently than once each calendar month, at which times the function-
ing of the Commission and the handling of its work load shall be reviewed
and such orders shall be entered and other action taken as may be necessary
or appropriate to expedite the prompt and orderly conduct of the business
of the Commission with the objective of rendering a final decision (1)
within three months from the date of filing in all original application, re-
newal, and transfer cases in which it will not be necessary to hold a hearing,
and (2) within six months from the final date of the hearing in all hearing
cases; and the Commission shall promptly report to the Congress each such
case which has been pending before it more than such three- or six-month
period, respectively, stating the reasons therefor.
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TITLE III—PROVISIONS RELATING TO RADIO

PART |—GENERAL PROVISIONS

License for radio communication or transmission of energy

SEC. 301. It is the purpose of this Act, among other things, to maintain the
control of the United States over all the channels of interstate and foreign
radio transmission; and to provide for the use of such channels, but not the
ownership thereof, by persons for limited periods of time, under licenses
granted by Federal authority, and no such license shall be construed to
create any right, beyond the terms, conditions, and periods of the license.
No person shall use or operate any apparatus for the transmission of energy
or communications or signals by radio (a) from one place in any Territory
or possession of the United States or in the District of Columbia to another
place in the same Territory, possession, or district; or (b) from any State,
Territory, or possession of the United States, or from the District of Colum-
bia to any other State, Territory, or possession of the United States; or (c)
from any place in any State, Territory, or possession of the United States,
or in the District of Columbia, to any place in any foreign country or to any
vessel; or (d) within any State when the effects of such use extend beyond
the borders of said State, or when interference is caused by such use or
operation with the transmission of such energy, communications, or signals
from within said State to any place beyond its borders, or from any place
beyond its borders to any place within said State, or with the transmission
or reception of such energy, communications, or signals from and/or to
places beyond the borders of said State; or (¢) upon any vessel or aircraft
of the United States; or (f) upon any other mobile stations within the juris-
diction of the United States, except under and in accordance with this Act
and with a license in that behalf granted under the provisions of this Act.

General powers of the Commission

SEC. 303. Except as otherwise provided in this Act, the Commission from
time to time, as public convenience, interest, or necessity requires shall—

(a) Classify radio stations;

(b) Prescribe the nature of the service to be rendered by each class
of licensed stations and each station within any class;

(c) Assign bands of frequencies to the various classes of stations, and
assign frequencies for each individual station and determine the power which
each station shall use and the time during which it may operate;

(d) Determine the location of classes of stations or individual stations;
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(e) Regulate the kind of apparatus to be used with respect to its ex-
ternal effects and the purity and sharpness of the emissions from each sta-
tion and from the apparatus therein;

(f) Make such regulations not inconsistent with law as it may deem
necessary to prevent interference between stations and to carry out the pro-
visions of this Act: Provided, however, that changes in the frequencies, au-
thorized power, or in the times of operation of any station, shall not be made
without the consent of the station licensee unless, after a public hearing, the
Commission shall determine that such changes will promote public conven-
ience or interest or will serve public necessity, or the provisions of this Act
will be more fully complied with;

(g) Study new uses for radio, provide for experimental uses of fre-
quencies, and generally encourage the larger and more effective use of radio
in the public interest;

(h) Have authority to establish areas or zones to be served by any
station;

(i) Have authority to make special regulations applicable 1o radio
stations engaged in chain broadcasting;

(j) Have authority to make general rules and regulations requiring
stations to keep such records of programs, transmissions of energy, commu-
nications, or signals as it may deem desirable;

(k) Have authority to exclude from the requirements of any regula-
tions in whole or in part any radio station upon railroad rolling stock, or
to modify such regulations in its discretion;

(1) (1) Have authority to prescribe the qualifications of station oper-
ators, to classify them according to the duties to be performed, tc fix the
forms of such licenses, and to issue them to such citizens or nationals of the
United States as the Commission finds qualified, except that in issuing
licenses for the operation of radio stations on aircraft the Commission may,
if it finds that the public interest will be served thereby, waive the require-
ment of citizenship in the case of persons holding United States pilot certifi-
cates or in the case of persons holding foreign aircraft pilot certificates which
are valid in the United States on the basis of reciprocal agreements entered
into with foreign governments;

(2) Notwithstanding section 301 of this Act and paragraph (1)
of this subsection, the Commission may issue authorizations, under such
conditions and terms as it may prescribe, to permit an alien licensed by his
government as an amateur radio operator to operate his amateur radio sta-
tion licensed by his government in the United States, its possessions, and the
Commonwealth of Puerto Rico provided there is in effect a bilateral agree-
ment between the United States and the alien’s government for such opera-
tion on a reciprocal basis by United States amateur radio operators: Pro-
vided, That when an application for an authorization is received by the
Commission, it shall notify the appropriate agencies of tne Government of
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such fact, and such agencies shall forthwith furnish to the Commission such
information in their possession as bears upon the compatibility of the re-
quest with the national security: And provided further, That the requested
authorization may then be granted unless the Commission shall determine
that information received from such agencies necessitates denial of the re-
quest. Other provisions of this Act and of the Administrative Procedure Act
shall not be applicable to any request or application for or modification, sus-
pension, or cancellation of any such authorization.

(m) (1) Have authority to suspend the license of any operator upon
proof sufficient to satisfy the Commission that the licensee—

(A) Has violated any provision of any Act, treaty, or con-
vention binding on the United States, which the Commission is authorized
to administer, or any regulation made by the Commission under any such
Act, treaty, or convention; or

(B) Has failed to carry out a lawful order of the master or
person lawfully in charge of the ship or aircraft on which he is employed;
or

(C) Has willfully damaged or permitted radio apparatus or
installations to be damaged; or

(D) Has transmitted superfluous radio communications or
signals or communications containing profane or obscene words, language,
or meaning, or has knowingly transmitted—

(1) False or deceptive signals or communications, or
(2) A call signal or letter which has not been as-
signed by proper authority to the station he is operating; or

(E) Has willfully or maliciously interfered with any other
radio communications or signals; or

(F) Has obtained or attempted to obtain, or has assisted
another to obtain or attempt to obtain, an operator’s license by fraudulent
means,

(2) No order of suspension of any operator’s license shall take
effect until fifteen days’ notice in writing thereof, stating the cause for the
proposed suspension, has been given to the operator licensee who may make
written application to the Commission at any time within said fifteen days
for a hearing upon such order. The notice to the operator licensee shall not
be effective until actually received by him, and from that time he shall have
fifteen days in which to mail the said application. In the event that physical
conditions prevent mailing of the application at the expiration of the fifteen-
day period, the application shall then be mailed as soon as possible there-
after, accompanied by a satisfactory explanation of the delay. Upon receipt
by the Commission of such application for hearing, said order of suspension
shall be held in abeyance until the conclusion of the hearing which shall be
conducted under such rules as the Commission may prescribe. Upon the
conclusion of said hearing the Commission may affirm, modify, or revoke
said order of suspension.
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(n) Have authority to inspect all radio installations associated with
stations required to be licensed by any Act or which are subject to the pro-
visions of any Act, treaty, or convention binding on the United States, to
ascertain whether in construction, installation, and operation they conform
to the requirements of the rules and regulations of the Commission, the pro-
visions of any Act, the terms of any treaty or convention binding on the
United States, and the conditions of the license or other instrument of au-
thorization under which they are constructed, installed, or operated.

(o) Have authority to designate call letters of all stations;

(p) Have authority to cause to be published such call letters and such
other announcements and data as in the judgment of the Commission may
be required for the efficient operation of radio stations subject to the juris-
diction of the United States and for the proper enforcement of this Act:

(q) Have authority to require the painting and/or illumination of
radio towers if and when in its judgment such towers constitute, or there is
a reasonable possibility that they may constitute, a menace to air navigation.

(r) Make such rules and regulations and prescribe such restrictions
and conditions, not inconsistent with law, as may be necessary to carry out
the provisions of this Act, or any international radio or wire communica-
tions treaty or convention, or regulations annexed thereto, including any
treaty or convention insofar as it relates to the use of radio, to which the
United States is or may hereafter become a party.

(s) Have authority to require that apparatus designed to receive tele-
vision pictures broadcast simultaneously with sound be capable of ade-
quately receiving all frequencies allocated by the Commission to television
broadcasting when such apparatus is shipped in interstate commerce, or is
imported from any foreign country into the United States, for sale or resale
to the public.

Waiver by licensee

SEC. 304. No station license shall be granted by the Commission until the
applicant therefore shall have signed a waiver of any claim to the use of any
particular frequency or of the ether as against the regulatory power of the
United States because of the previous use of the same, whether by license or
otherwise.

Government-owned stations

SEc. 305. (a) Radio stations belonging to and operated by the United
States shall not be subject to the provisions of sections 301 and 303 of this
Act. All such Government stations shall use such frequencies as shall be
assigned to each or to each class by the President. All such stations, except
stations on board naval and other Government vessels while at sea or be-
yond the limits of the continental United States, when transmitting any radio
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communication or signal other than a communication or signal relating to
Government business, shall conform to such rules and regulations designed
to prevent interference with other radio stations and the rights of others as
the Commission may prescribe.

(b) Radio stations on board vessels of the United States Maritime
Commission or the Inland and Coastwise Waterways Service shall be sub-
ject to the provisions of this title.

(c) All stations owned and operated by the United States, except mo-
bile stations of the Army of the United States, and all other stations on land
and sea, shall have special call letters designated by the Commission.

(d) The provisions of sections 301 and 303 of this Act notwithstand-
ing, the President may, provided he determines it to be consistent with and
in the interest of national security, authorize a foreign government, under
such terms and conditions as he may prescribe, to construct and operate at
the seat of government of the United States a low-power radio station in the
fixed service at or near the site of the embassy or legation of such foreign
government for transmission of its messages to points outside the United
States, but only (1) where he determines that the authorization would be
consistent with the national interest of the United States and (2) where such
foreign government has provided reciprocal privileges to the United States
to construct and operate radio stations within territories subject to its juris-
diction. Foreign government stations authorized pursuant to the provisions
of this subsection shall conform to such rules and regulations as the Presi-
dent may prescribe. The authorization of such stations, and the renewal,
modification, suspension, revocation, or other termination of such authority
shall be in accordance with such procedures as may be established by the
President and shall not be subject to the other provisions of this Act or of
the Administrative Procedure Act.

Foreign ships

SEC. 306. Section 301 of this Act shall not apply to any person sending
radio communications or signals on a foreign ship while the same is within
the jurisdiction of the United States, but such communications or signals
shall be transmitted only in accordance with such regulations designed to
prevent interference as may be promulgated under the authority of this Act.

Allocation of facilities; Term of licenses

SEC. 307. (a) The Commission, if public convenience, interest, or neces-
sity will be served thereby, subject to the limitations of this Act, shall grant
to any applicant therefor a station license provided for by this Act.

(b) In considering applications for licenses, and modifications and re-
newals thereof, when and insofar as there is demand for the same, the Com-
mission shall make such distribution of licenses, frequencies, hours of opera-
tion, and of power among the several States and communities as to provide
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a fair, efficient, and equitable distribution of radio service to each of the
same,

(¢) The Commission shall study the proposal that Congress by statute
allocate fixed percentages of radio broadcasting facilities to particular types
or kinds of non-profit radio programs or to persons identified with particular
types or kinds of non-profit activities, and shall report to Congress, not later
than February 1, 1935, its recommendations together with the reasons for
the same,

(d) No license granted for the operation of a broadcasting station
shall be for a longer term than three years and no license so granted for any
other class of station shall be for a longer term than five years, and any
license granted may be revoked as hereinafter provided. Upon the expira-
tion of any license, upon application therefor, a renewal of such license may
be granted from time to time for a term of not to exceed three years in the
case of broadcasting licenses, and not to exceed five years in the case of
other licenses, if the Commission finds that public interest, convenience, and
necessity would be served thereby. In order to expedite action on applica-
tions for renewal of broadcasting station licenses and in order to avoid
needless expense to applicants for such renewals, the Commission shall not
require any such applicant to file any information which previously has been
furnished to the Commission or which is not directly material to the con-
siderations that affect the granting or denial of such application, but the
Commission may require any new or additional facts it deems necessary to
make its findings. Pending any hearing and final decision on such an appli-
cation and the disposition of any petition for rehearing pursuant to section
405, the Commission shall continue such license in effect. Consistently with
the foregoing provisions of this subsection, the Commission may by rule pre-
scribe the period or periods for which licenses shall be granted and renewed
for particular classes of stations, but the Commission may not adopt or
follow any rule which would preclude it, in any case involving a station of
a particular class, from granting or renewing a license for a shorter period
than that prescribed for stations of such class if, in its judgment, public in-
terest, convenience, or necessity would be served by such action.

(e) No renewal of an existing station license in the broadcast or the
common carrier services shall be granted more than thirty days pricr to the
expiration of the original license.

Applications for licenses; Conditions in license
for foreign communication

Sec. 308. (a) The Commission may grant construction permits and station
licenses, or modifications or renewals thereof, only upon written application
therefor received by it: Provided, That (1) in cases of emergency found by
the Commission involving danger to life or property or due to damage to
equipment, or (2) during a national emergency proclaimed by the President

w
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or declared by the Congress and during the continuance of any war in which
the United States is engaged and when such action is necessary for the na-
tional defense or security or otherwise in furtherance of the war effort, or
(3) in cases of emergency where the Commission finds, in the nonbroadcast
services, that it would not be feasible to securc renewal applications from
existing licensees or otherwise to follow normal licensing procedure, the
Commission may grant construction permits and station licenses, or modifi-
cations or renewals thereof, during the emergency so found by the Commis-
sion or during the continuance of any such national emergency or war, in
such manner and upon such terms and conditions as the Commission shall
by regulation prescribe, and without the filing of a formal application, but
no authorization so granted shall continue in effect beyond the period of the
emergency or war requiring it: Provided further, That the Commission may
issue by cable, telegraph, or radio a permit for the operation of a station
on a vessel of the United States at sea, effective in lieu of a license until said
vessel shall return to a port of the continental United States.

(b) All applications for station licenses, or modifications or renewals
thereof, shall set forth such facts as the Commission by regulation may pre-
scribe as to the citizenship, character, and financial, technical, and other
qualifications of the applicant to operate the station; the ownership and lo-
cation of the proposed station and of the stations, if any, with which it is
proposed to communicate; the frequencies and the power desired to be
used; the hours of the day or other periods of time during which it is pro-
posed to operate the station; the purposes for which the station is to be used;
and such other information as it may require. The Commission, at any time
after the filing of such original application and during the term of any such
license, may require from an applicant or licensee further written statements
of fact to enable it to determine whether such original application should be
granted or denied or such license revoked. Such application and/or such
statement of fact shall be signed by the applicant and/or licensee.

(c) The Commission in granting any license for a station intended or
used for commercial communication between the United States or any Ter-
ritory or possession, continental or insular, subject to the jurisdiction of the
United States, and any foreign country, may impose any terms, conditions,
or restrictions authorized to be imposed with respect to submarine-cable
licenses by section 2 of an Act entitled “An Act relating to the landing and
the operation of submarine cables in the United States,” approved May 24,
1921.

Action upon applications; Form of and conditions
attached to licenses

SEc. 309. (a) Subject to the provisions of this section, the Commission
shall determine, in the case of each application filed with it to which section
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308 applies, whether the public interest, convenience, and necessity will be
served by the granting of such application, and, if the Commission, upon
examination of such application and upon consideration of such other mat-
ters as the Commission may officially notice, shall find that public interest,
convenience, and necessity would be served by the granting thereof, it shall
grant such application.
(b) Except as provided in subsection (c) of this section, no such
application—
(1) for an instrument of authorization in the case of a station
in the broadcasting or common carrier services, or
(2) for an instrument of authorization in the case of a station in
any of the following categories:
(A) fixed point-to-point microwave stations (exclusive of
control and relay stations used as integral parts of mobile
radio systems),
(B) industrial radio positioning stations for which frequen-
cies are assigned on an exclusive basis,
(C) aeronautical en route stations,
(D) aeronautical advisory stations,
(E) airdrome control stations,
(F) aeronautical fixed stations, and
(G) such other stations or classes of stations, not in the
broadcasting or common carrier services, as the Commission
shall by rule prescribe,
shall be granted by the Commission earlier than thirty days following issu-
ance of public notice by the Commission of the acceptance for filing of such
application or of any substantial amendment thereof.
(c) Subsection (b) of this section shall not apply—
(1) to any minor amendment of an application to which such
subsection is applicable, or
(2) toany application for—
(A) a minor change in the facilities of an authorized station,
(B) consent to an involuntary assignment or transfer under
section 310 (b) or to an assignment or transfer thereunder
which does not involve a substantial change in ownership or
control,
(C) a license under section 319(c) or, pending application
for or grant of such license, any special or temporary author-
ization to permit interim operation to facilitate completion of
authorized construction or to provide substantially the same
service as would be authorized by such license,
(D) extension of time to complete construction of author-
ized facilities,
(E) an authorization of facilitics for remote pickups, studio
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links and similar facilities for use in the operation of a broad-
cast station,

(F) authorizations pursuant to section 325(b) where the
programs to be transmitted are special events not of a con-
tinuing nature,

(G) a special temporary authorization for nonbroadcast
operation not to exceed thirty days where no application for
regular operation is contemplated to be filed or not to exceed
sixty days pending the filing of an application for such regu-
lar operation, or

(H) an authorization under any of the proviso clauses of
section 308(a).

(d) (1) Any party in interest may file with the Commission a petition
to deny any application (whether as originally filed or as amended) to which
subsection (b) of this section applies at any time prior to the day of Com-
mission grant thereof without hearing or the day of formal designation
thereof for hearing; except that with respect to any classification of appli-
cations, the Commission from time to time by rule may specify a shorter
period (no less than thirty days following the issuance of public notice by
the Commission of the acceptance for filing of such application or of any
substantial amendment thereof), which shorter period shall be reasonably
related to the time when the applications would normally be reached for
processing. The petitioner shall serve a copy of such petition on the appli-
cant. The petition shall contain specific allegations of fact sufficient to show
that the petitioner is a party in interest and that a grant of the application
would be prima facie inconsistent with subsection (a). Such allegations of
fact shall, except for those of which official notice may be taken, be sup-
ported by affidavit of a person or persons with personal knowledge thereof.
The applicant shall be given the opportunity to file a reply in which allega-
tions of fact or denials thereof shall similarly be supported by affidavit.

(2) If the Commission finds on the basis of the application, the
pleadings filed, or other matters which it may officially notice that there are
no substantial and material questions of fact and that a grant of the applica-
tion would be consistent with subsection (a), it shall make the grant, deny
the petition, and issue a concise statement of the reasons for denying the
petition, which statement shall dispose of all substantial issues raised by the
petition. If a substantial and material question of fact is presented or if
the Commission for any reason is unable to find that grant of the application
would be consistent with subsection (a), it shall proceed as provided in
subsection (e).

(e) If, in the case of any application to which subsection (a) of this
section applies, a substantial and material question of fact is presented or
the Commission for any reason is unable to make the finding specified in
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such subsection, it shall formally designate the application for hearing on
the ground or reasons then obtaining and shall forthwith notify the applicant
and all other known parties in interest of such action and the grounds and
reasons therefor, specifying with particularity the matters and things in issue
but not including issues or requirements phrased generally, When the Com-
mission has so designated an application for hearing, the parties in interest,
if any, who are not notified by the Commission of such action may acquire
the status of a party to the proceeding thereon by filing a petition for inter-
vention showing the basis for their interest not more than thirty days after
publication of the hearing issues or any substantial amendment thereto in
the Federal Register. Any hearing subsequently held upon such application
shall be a full hearing in which the applicant and all other parties in interest
shall be permitted to participate. The burden of proceeding with the intro-
duction of evidence and the burden of proof shall be upon the applicant,
except that with respect to any issue presented by a petition to deny or a
petition to enlarge the issues, such burdens shall be as determined by the
Commission.

(f) When an application subject to subsection (b) has been filed, the
Commission, notwithstanding the requirements of such subsection, may, if
the grant of such application is otherwise authorized by law and if it finds
that there are extraordinary circumstances requiring emergency operations
in the public interest and that delay in the institution of such emergency
operations would seriously prejudice the public interest, grant a temporary
authorization, accompanied by a statement of its reasons therefor, to permit
such emergency operations for a period not exceeding ninety days, and upon
making like findings may extend such temporary authorization for one addi-
tional period not to exceed ninety days. When any such grant of a temporary
authorization is made, the Commission shall give expeditious treatment to
any timely filed petition to deny such application and to any petition for
rehearing of such grant filed under section 405.

(g) The Commission is authorized to adopt reasonable classifications
of applications and amendments in order to effectuate the purposes of this
section.

(h) Such station licenses as the Commission may grant shall be in
such general form as it may prescribe, but each license shall contain, in
addition to other provisions, a statement of the following conditions to which
such license shall be subject: (1) The station license shall not vest in the
licensee any right to operate the station nor any right in the use of the fre-
quencies designated in the license beyond the term thereof nor in any other
manner than authorized therein; (2) neither the license nor the right
granted thereunder shall be assigned or otherwise transferred in violation
of this Act; (3) every license issued under this Act shall be subject in terms
to the right of use or control conferred by section 606 of this Act.
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Limitation on holding and transfer of licenses

SEc. 310. (a) The station license required hereby shall not be granted to
or held by—

(1) Any alien or the representative of any alien;

(2) Any foreign government or the representative thereof;

(3) Any corporation organized under the laws of any foreign gov-
ernment;

(4) Any corporation of which any officer or director is an alien or
of which more than one-fifth of the capital stock is owned of record or voted
by aliens or their representatives or by a foreign government or representa-
tive thereof or by any corporation organized under the laws of a foreign
country;

(5) Any corporation directly or indirectly controlled by any other
corporation of which any officer or more than one-fourth of the directors
are aliens, or of which more than one-fourth of the capital stock is owned of
record or voted after June 1, 1935, by aliens, their representative, or by a
foreign government or representative thereof, or by any corporation organ-
ized under the laws of a foreign country, if the Commission finds that the
public interest will be served by the refusal or the revocation of such license.

Nothing in this subsection shall prevent the licensing of radio appara-
tus on board any vessel, aircraft, or other mobile station of the United
States when the installation and use of such apparatus is required by Act
of Congress or any treaty to which the United States is a party.

Notwithstanding paragraph (1) of this subsection, a license for a radio
station on an aircraft may be granted to and held by a person who is an alien
or a representative of an alien if such person holds a United States pilot
certificate or a foreign aircraft pilot certificate which is valid in the United
States on the basis of reciprocal agreements entered into with foreign
governments.

Notwithstanding section 301 of this Act and paragraphs (1) and (2)
of this subsection, the Commission may issue authorizations, under such
conditions and terms as it may prescribe, to permit an alien licensed by his
government as an amateur radio operator to operate his amateur radio sta-
tion licensed by his government in the United States, its possessions, and the
Commonwealth of Puerto Rico provided there is in effect a bilateral agree-
ment between the United States and the alien’s government for such opera-
tion on a reciprocal basis by United States amateur radio operators: Pro-
vided, That when an application for an authorization is received by the
Commission, it shall notify the appropriate agencies of the Government of
such fact, and such agencies shall forthwith furnish to the Commission such
information in their possession as bears upon the compatibility of the re-
quest with the national security: And provided further, That the requested
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authorization may then be granted unless the Commission shall determine
that information received from such agencies necessitates denial of the re-
quest. Other provisions of this Act and of the Administrative Procedure Act
shall not be applicable to any request or application for or modification,
suspension, or cancellation of any such authorization.

(b) No construction permit or station license, or any rights there-
under, shall be transferred, assigned, or disposed of in any manner, volun-
tarily or involuntarily, directly or indirectly, or by transfer of control of any
corporation holding such permit or license, to any person except upon ap-
plication to the Commission and upon finding by the Commission that the
public interest, convenience, and necessity will be served thereby. Any such
application shall be disposed of as if the proposed transferee or assignee
were making application under section 308 for the permit or license in ques-
tion; but in acting thereon the Commission may not consider whether the
public interest, convenience, and necessity might be served by the transfer,
assignment, or disposal of the permit or license to a person other than the
proposed transferee or assignec.

Special requirements with respect to certain applications
in the broadcasting service

SEC. 311. (a) When there is filed with the Commission any application to
which section 309(b) (1) applies, for an instrument of authorization for a
station in the broadcasting service, the applicant—

(1) shall give notice of such filing in the principal area which is
served or is to be served by the station; and

(2) if the application is formally designated for hearing in ac-
cordance with section 309, shall give notice of such hearing in such area at
least ten days before commencement of such hearing.

The Commission shall by rule prescribe the form and content of the notices
to be given in compliance with this subsection, and the manner and fre-
quency with which such notices shall be given.

(b) Hearings referred to in subsection (a) may be held at such places
as the Commission shall determine to be appropriate, and in making such
determination in any case the Commission shall consider whether the public
interest, convenience, or necessity will be served by conducting the hearing
at a place in, or in the vicinity of, the principal area to be served by the sta-
tion involved.

(c) (1) If there are pending before the Commission two or more ap-
plications for a permit for construction of a broadcasting station, only one
of which can be granted, it shall be unlawful, without approval of the Com-
mission, for the applicants or any of them to effectuate an agreement where-
by one or more of such applicants withdraws his or their application or
applications.




76 Development of Broadcast Regulation

(2) The request for Commission approval in any such case shall
be made in writing jointly by all the parties to the agreement. Such request
shall contain or be accompanied by full information with respect to the
agreement, set forth in such detail, form, and manner as the Commission
shall by rule require.

(3) The Commission shall approve the agreement only if it deter-
mines that the agreement is consistent with the public interest, convenience,
or necessity. If the agreement does not contemplate a merger, but contem-
plates the making of any direct or indirect payment to any party thereto in
consideration of his withdrawal of his application, the Commission may de-
termine the agreement to be consistent with the public interest, convenience,
or necessity only if the amount or value of such payment, as determined by
the Commission, is not in excess of the aggregate amount determined by the
Commission to have been legitimately and prudently expended and to be
expended by such applicant in connection with preparing, filing, and advo-
cating the granting of his application.

(4) For the purposes of this subsection an application shall be
deemed to be “pending” before the Commission from the time such applica-
tion is filed with the Commission until an order of the Commission granting
or denying it is no longer subject to rehearing by the Commission or to re-
view by any court.

Administrative sanctions

SEC. 312. (a) The Commission may revoke any station license or con-
struction permit—

(1) for false statements knowingly made either in the applica-
tion or in any statement of fact which may be required pursuant to section
308;

(2) because of conditions coming to the attention of the Com-
mission which would warrant it in refusing to grant a license or permit on
an original application;

(3) for willful or repeated failure to operate substantially as set
forth in the license;

(4) for willful or repeated violation of, or willful or repeated
failure to observe any provision of this Act or any rule or regulation of the
Commission authorized by this Act or by a treaty ratified by the United
States;

(5) for violation of or failure to observe any final cease and de-
sist order issued by the Commission under this section; or

(6) for violation of section 1304, 1343, or 1464 of title 18 of the
United States Code.

(b) Where any person (1) has failed to operate substantially as set
forth in a license, (2) has violated or failed to observe any of the provisions
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of this Act, or section 1304, 1343, or 1464 of title 18 of the United States
Code, or (3) has violated or failed to observe any rule or regulation of the
Commission authorized by this Act or by a treaty ratified by the United
States, the Commission may order such person to cease and desist from such
action.

(c) Before revoking a license or permit pursuant to subsection (a), or
issuing a cease and desist order pursuant to subsection (b), the Commission
shall serve upon the licensee, permittee, or person involved an order to show
cause why an order of revocation or a cease and desist order should not be
issued. Any such order to show cause shall contain a statement of the mat-
ters with respect to which the Commission is inquiring and shall call upon
said licensee, permittee, or person to appear before the Commission at a
time and place stated in the order, but in no event less than thirty days after
the receipt of such order, and give evidence upon the matter specified
therein; except that where safety of life or property is involved, the Com-
mission may provide in the order for a shorter period. If after hearing, or a
waiver thereof, the Commission determines that an order of revocation or
a cease and desist order should issue, it shall issue such order, which shall
include a statement of the findings of the Commission and the grounds and
reasons therefor and specify the effective date of the order, and shall cause
the same to be served on said licensee, permittee, or person.

(d) In any case where a hearing is conducted pursuant to the pro-
visions of this section, both the burden of proceeding with the introcuction
of evidence and the burden of proof shall be upon the Commission.

(e) The provisions of section 9(b) of the Administrative Procedure
Act which apply with respect to the institution of any proceeding for the
revocation of a license or permit shall apply also with respect to the institu-
tion, under this section, of any proceeding for the issuance of a cease and
desist order.

Application of antitrust laws; Refusal of licenses and permits
in certain cases

SEC. 313. (a) All laws of the United States relating to unlawful restraints
and monopolies and to combinations, contracts, or agreements in restraint
of trade are hereby declared to be applicable to the manufacture and sale of
and to trade in radio apparatus and devices entering into or affecting inter-
state or foreign commerce and to interstate or foreign radio communica-
tions. Whenever in any suit, action, or proceeding, civil or criminal, brought
under the provisions of any of said laws or in any proceedings brought to
enforce or to review findings and orders of the Federal Trade Commission
or other governmental agency in respect of any matters as to which said
Commission or other governmental agency is by law authorized to act, any
licensee shall be found guilty of the violation of the provisions of such laws
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or any of them, the court, in addition to the penalties imposed by said laws,
may adjudge, order, and/or decree that the license of such licensee shall, as
of the date the decree or judgment becomes finally effective or as of such
other date as the said decree shall fix, be revoked and that all rights under
such license shall thereupon cease: Provided, however, That such licensee
shall have the same right of appeal or review, as is provided by law in re-
spect of other decrees and judgments of said court.

(b) The Commission is hereby directed to refuse a station license
and/or the permit hereinafter required for the construction of a station to
any person (or to any person directly or indirectly controlled by such per-
son) whose license has been revoked by a court under this section.

Preservation of competition in commerce

SEC. 314. After the effective date of this Act no person engaged directly,
or indirectly through any person directly or indirectly controlling or con-
trolled by, or under direct or indirect common control with, such person, or
through an agent, or otherwise, in the business of transmitting and/or re-
ceiving for hire energy, communications, or signals by radio in accordance
with the terms of the license issued under this Act, shall by purchase, lease,
construction, or otherwise, directly or indirectly, acquire, own, control, or
operate any cable or wire telegraph or telephone line or system between any
place in any State, Territory, or possession of the United States or in the
District of Columbia, and any place in any foreign country, or shall acquire,
own, or control any part of the stock or other capital share or any interest
in the physical property and/or other assets of any such cable, wire, tele-
graph, or telephone line or system, if in either case the purpose is and/or
the effect thereof may be to substantially lessen competition or to restrain
commerce between any place in any State, Territory, or possession of the
United States, or in the District of Columbia, and any place in any foreign
country, or unlawfully to create monopoly in any line of commerce; nor
shall any person engaged directly, or indirectly through any person directly
or indirectly controlling or controlled by, or under direct or indirect com-
mon control with, such person, or through an agent, or otherwise, in the
business of transmitting and,/or receiving for hire messages by any cable,
wire, telegraph, or telephone line or system (a) between any place in any
State, Territory, or possession of the United States, or in the District of
Columbia, and any place in any other State, Territory, or possession of the
United States; or (b) between any place in any State, Territory, or posses-
sion of the United States, or the District of Columbia, and any place in any
foreign country, by purchase, lease, construction, or otherwise, directly or
indirectly acquire, own, control, or operate any station or the apparatus
therein, or any system for transmitting and/or receiving radio communica-
tions or signals between any place in any State, Territory, or possession of
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the United States, or in the District of Columbia, and any place in any
foreign country, or shall acquire, own, or control any part of the stock or
other capital share of any interest in the physical property and/or other
assets of any such radio station, apparatus, or system, if in either case, the
purpose is and/or the effect thereof may be to substantially lessen compe-
tition or to restrain commerce between any place in any State, Territory, or
possession of the United States, or in the District of Columbia, and any
place in any foreign country, or unlawfully to create monopoly in any line
of commerce.

Facilities for candidates for public office

SEC. 315. (a) If any licensce shall permit any person who is a legally qual-
ified candidate for any public office to use a broadcasting station, he shall
afford equal opportunities to all other such candidates for that office in the
use of such broadcasting station: Provided, That such licensee shall have
no power of censorship over the material broadcast under the provisions of
this section. No obligation is hereby imposed upon any licensee to allow the
use of its station by any such candidate. Appearance by a legally qualified
candidate on any—

(1) bona fide newscast,

(2) bona fide news interview,

(3) bona fide news documentary (if the appearance of the candi-

date is incidental to the presentation of the subject or subjects cov-

ered by the news documentary), or

(4) on-the-spot coverage of bona fide news events (including but

not limited to political conventions and activities incidental thereto),
shall not be deemed to be use of a broadcasting station within the meaning
of this subsection. Nothing in the foregoing sentence shall be construed as
relieving broadcasters, in connection with the presentation of newscasts,
news interviews, news documentaries, and on-the-spot coverage of news
events, from the obligation imposed upon them under this Act to operate
in the public interest and to afford reasonable opportunity for the discussion
of conflicting views on issues of public importance.

(b) The charges made for the use of any broadcasting station for any
of the purposes set forth in this section shall not exceed the charges made
for comparable use of such station for other purposes.

(¢) The Commission shall prescribe appropriate rules and regulations
to carry out the provisions of this section.

Modification by Commission of construction permits or licenses

SEC. 316. (a) Any station license or construction permit may be modified
by the Commission either for a limited time or for the duration of the term
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thereof, if in the judgment of the Commission such action will promote the
public interest, convenience, and necessity, or the provisions of this Act or
of any treaty ratified by the United States will be more fully complied with.
No such order of modification shall become final until the holder of the
license or permit shall have been notified in writing of the proposed action
and the grounds and reasons therefor, and shall have been given reasonable
opportunity, in no event less than thirty days, to show cause by public hear-
ing, if requested, why such order of modification should not issue: Provided,
That where safety of life or property is involved, the Commission may by
order provide for a shorter period of notice.

(b) In any case where a hearing is conducted pursuant to the pro-
visions of this section, both the burden of proceeding with the introduction
of evidence and the burden of proof shall be upon the Commission.

Announcement with respect to certain matter broadcast

SEC. 317. (a)(1) All matter broadcast by any radio station for which any
money, service or other valuable consideration is directly or indirectly paid,
or promised to or charged or accepted by, the station so broadcasting, from
any person, shall, at the time the same is so broadcast, be announced as paid
for or furnished, as the case may be, by such person: Provided, That “serv-
ice or other valuable consideration” shall not include any service or property
furnished without charge or at a nominal charge for use on, or in connection
with, a broadcast unless it is so furnished in consideration for an identifica-
tion in a broadcast of any person, product, service, trademark, or brand
name beyond an identification which is reasonably related to the use of such
service or property on the broadcast.

(2) Nothing in this section shall preclude the Commission from re-
quiring that an appropriate announcement shall be made at the time of the
broadcast in the case of any political program or any program involving the
discussion of any controversial issue for which any films, records, transcrip-
tions, talent, scripts, or other material or service of any kind have been
furnished, without charge or at a nominal charge, directly or indirectly, as
an inducement to the broadcast of such program.

(b) In any case where a report has been made to a radio station, as
required by section 508 of this Act, of circumstances which would have re-
quired an announcement under this section had the consideration been re-
ceived by such radio station, an appropriate announcement shall be made
by such radio station.

(c) The licensee of each radio station shall exercise reasonable dili-
gence to obtain from its employees, and from other persons with whom it
deals directly in connection with any program or program matter for broad-
cast, information to enable such licensee to make the announcement re-
quired by this section.
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(d) The Commission may waive the requirement of an announcement
as provided in this section in any case or class of cases with respect to which
it determines that the public interest, convenience, or necessity does not re-
quire the broadcasting of such announcement.

(e) The Commission shall prescribe appropriate rules and regulations
to carry out the provisions of this section.

Operation of transmitting apparatus

SEC. 318. The actual operation of all transmitting apparatus in any radio
station for which a station license is required by this Act shall be carried on
only by a person holding an operator’s license issued hereunder, and no
person shall operate any such apparatus in such station except under and
in accordance with an operator’s license issued to him by the Commission:
Provided, however, That the Commission if it shall find that the public inter-
est, convenience, or necessity will be served thereby may waive or modify
the foregoing provisions of this section for the operation of any station ex-
cept (1) stations for which licensed operators are required by international
agreement, (2) stations for which licensed operators are required for safety
purposes, (3) stations engaged in broadcasting (other than those engaged
solely in the function of rebroadcasting the signals of television broadcast
stations) and (4) stations operated as common carriers on frequencies be-
low thirty thousand kilocycles: Provided further, That the Commission shall
have power to make special regulations governing the granting of licenses
for the use of automatic radio devices and for the operation of such devices.

Construction permits

SEC. 319. (a) No license shall be issued under the authority of this Act for
the operation of any station the construction of which is begun or is con-
tinued after this Act takes effect, unless a permit for its construction has
been granted by the Commission. The application for a construction permit
shall set forth such facts as the Commission by regulation may prescribe as
to the citizenship, character, and the financial, technical, and other ability
of the applicant to construct and operate the station, the ownership and lo-
cation of the proposed station and of the station or stations with which it
is proposed to communicate, the frequencies desired to be used, the hours
of the day or other periods of time during which it is proposed to operate
the station, the purpose for which the station is to be used, the type of trans-
mitting apparatus to be used, the power to be used, the date upon which the
station is expected to be completed and in operation, and such other infor-
mation as the Commission may require. Such application shall be signed by
the applicant.

(b) Such permit for construction shall show specifically the earliest
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and latest dates between which the actual operation of such station is ex-
pected to begin, and shall provide that said permit will be automatically for-
feited if the station is not ready for operation within the time specified or
within such further time as the Commission may allow, unless prevented by
causes not under the control of the grantee.

(¢) Upon the completion of any station for the construction or con-
tinued construction of which a permit has been granted, and upon it being
made to appear to the Commission that all the terms, conditions, and ob-
ligations set forth in the application and permit have been fully met, and
that no cause or circumstance arising or first coming to the knowledge of the
Commission since the granting of the permit would, in the judgment of the
Commission, make the operation of such station against the public interest,
the Commission shall issue a license to the lawful holder of said permit for
the operation of said station. Said license shall conform generally to the
terms of said permit. The provisions of section 309 (a), (b), (c), (d), (e),
(f), and (g) shall not apply with respect to any station license the issuance of
which is provided for and governed by the provisions of this subsection.

(d) A permit for construction shall not be required for Government
stations, amateur stations, or mobile stations. With respect to stations or
classes of stations other than Government stations, amateur stations, mobile
stations, and broadcasting stations, the Commission may waive the require-
ment of a permit for construction if it finds that the public interest, conven-
ience, or necessity would be served thereby: Provided, however, That such
waiver shall apply only to stations whose construction is begun subsequent
to the effective date of the waiver. If the Commission finds that the public
interest, convenience, and necessity would be served thereby, it may waive
the requirement of a permit for construction of a station that is engaged
solely in rebroadcasting television signals if such station was constructed on
or before the date of enactment of this sentence.

False distress signals; Rebroadcasting; Studios of foreign stations

SEc. 325. (a) No person within the jurisdiction of the United States shall
knowingly utter or transmit, or cause to be uttered or transmitted, any false
or fraudulent signal of distress, or communication relating thereto, nor shall
any broadcasting station rebroadcast the program or any part thereof of an-
other broadcasting station without the express authority of the originating
station.

(b) No person shall be permitted to locate, use, or maintain a radio
broadcast studio or other place or apparatus from which or whereby sound
waves are converted into electrical energy, or mechanical or physical repro-
duction of sound waves produced, and caused to be transmitted or delivered
to a radio station in a foreign country for the purpose of being broadcast




The Communications Act of 1934 83

from any radio station there having a power output of sufficient intensity
and/or being so located geographically that its emissions may be received
consistently in the United States, without first obtaining a permit from the
Commission upon proper application therefor.

(¢) Such application shall contain such information as the Commis-
sion may by regulation prescribe, and the granting or refusal thereof shall
be subject to the requirements of section 309 hereof with respect to applica-
tions for station licenses or renewal or modification thereof, and the license
or permission so granted shall be revocable for false statements in the ap-
plication so required or when the Commission, after hearings, shall find its
continuation no longer in the public interest.

Censorship; Indecent language

SEC. 326. Nothing in this Act shall be understood or construed to give the
Commission the power of censorship over the radio communications or
signals transmitted by any radio station, and no regulation or condition shall
be promulgated or fixed by the Commission which shall interfere with the
right of free speech by means of radio communication.

Prohibition against shipment of certain television receivers

SEC. 330. (a) No person shall ship in interstate commerce, or impert from
any foreign country into the United States, for sale or resale to the public,
apparatus described in paragraph (s) of section 303 unless it complies with
rules prescribed by the Commission pursuant to the authority granted by
that paragraph: Provided, That this section shall not apply to carriers trans-
porting such apparatus without trading in it.

(b) For the purposes of this section and section 303(s)—

(1) The term “interstate commerce” means (A) commerce be-
tween any State, the District of Columbia, the Commonwealth of Puerto
Rico, or any possession of the United States and any place outside thercof
which is within the United States, (B) commerce between points in the
same State, the District of Columbia, the Commonwealth of Puerto Rico,
or any possession of the United States but through any place outside thereof,
or (C) commerce wholly within the District of Columbia or any possession
of the United States.

(2) The term “United States” means the several States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, and the possessions
of the United States, but does not include the Canal Zone.*

* See pp. 565-569 and 585-596 for Sections 390-399 contained in the ETV Facilities
Act of 1962 and the Public Broadcasting Act of 1967. [Ed.]
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TITLE IV—PROCEDURAL AND
ADMINISTRATIVE PROVISIONS

Jurisdiction to enforce Act and orders of Commission

SEC. 401. (a) The district courts of the United States shall have jurisdic-
tion, upon application of the Attorney General of the United States at the
request of the Commission, alleging a failure to comply with or a violation
of any of the provisions of this Act by any person, to issue a writ or writs of
mandamus commanding such person to comply with the provisions of this
Act.

(b) If any person fails or neglects to obey any order of the Commis-
sion other than for the payment of money, while the same is in effect, the
Commission or any party injured thereby, or the United States, by its Attor-
ney General, may apply to the appropriate district court of the United
States for the enforcement of such order. If, after hearing, that court deter-
mines that the order was regularly made and duly served, and that the per-
son is in disobedience of the same, the court shall enforce obedience to such
order by a writ of injunction or other proper process, mandatory or other-
wise, to restrain such person or the officers, agents, or representatives of
such person, from further disobedience of such order, or to enjoin upon it
or them obedience to the same.

(c) Upon the request of the Commission it shall be the duty of any
district attorney of the United States to whom the Commission may apply
to institute in the proper court and to prosecute under the direction of the
Attorney General of the United States all necessary proceedings for the
enforcement of the provisions of this Act and for the punishment of all vio-
lations thereof, and the costs and expenses of such prosecutions shall be
paid out of the appropriations for the expenses of the courts of the United
States.

(d) The provisions of the Expediting Act, approved February 11,
1903, as amended, and of section 238(1) of the Judicial Code, as amended,
shall be held to apply to any suit in equity aris:ng under Title II of this Act,
wherein the United States is complainant.

Proceedings to enjoin, set aside, annul, or suspend orders
of the Commission

SEC. 402. (a) Any proceeding to enjoin, set aside, annul, or suspend any
order of the Commission under this Act (except those appealable under
subsection (b) of this section) shall be brought as provided by and in the
manner prescribed in Public Law 901, Eighty-first Congress, approved
December 29, 1950.



The Communications Act of 1934 85

(b) Appeals may be taken from decisions and orders of the Commis-
sion to the United States Court of Appeals for the District of Columbia in
any of the following cases:

(1) By any applicant for a construction permit or station license,
whose application is denied by the Commission.

(2) By any applicant for the renewal or modification of any such
instrument of authorization whose application is denied by the Commission.

(3) By any party to an application for authority to transfer, as-
sign, or dispose of any such instrument of authorization, or any rights there-
under, whose application is denied by the Commission.

(4) By any applicant for the permit required by section 325 of
this Act whose application has been denied by the Commission, or by any
permittee under said section whose permit has been revoked by the Com-
mission.

(5) By the holder of any construction permit or station license
which has been modified or revoked by the Commission.

(6) By any other person who is aggrieved or whose interests are
adversely affected by any order of the Commission granting or denying any
application described in paragraphs (1), (2), (3), and (4) hereof.

(7) By any person upon whom an order to cease and desist has
been served under section 312 of this Act.

(8) By any radio operator whose license has been suspended by
the Commission.

(c) Such appeal shall be taken by filing a notice of appeal with the
court within thirty days from the date upon which public notice is given of
the decision or order complained of. Such notice of appeal shall contain a
concise statement of the nature of the proceedings as to which the appeal
is taken; a concise statement of the reasons on which the applicant intends
to rely, separately stated and numbered; and proof of service of a true copy
of said notice and statement upon the Commission. Upon filing of such no-
tice, the court shall have jurisdiction of the proceedings and of the questions
determined therein and shall have power, by order, directed to the Commis-
sion or any other party to the appeal, to grant such temporary relief as it
may deem just and proper. Orders granting temporary relief may be either
affirmative or negative in their scope and application so as to permit either
the maintenance of the status quo in the matter in which the appeal is taken
or the restoration of a position or status terminated or adversely affected
by the order appealed from and shall, unless otherwise ordered by the court,
be effective pending hearing and determination of said appeal and compli-
ance by the Commission with the final judgment of the court rendered in
said appeal.

(d) Upon the filing of any such notice of appeal the Commission shall,
not later than five days after the date of service upon it, notify each person
shown by the records of the Commission to be interested in said appeal of
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the filing and pendency of the same and shall thereafter permit any such
person to inspect and make copies of said notice and statement of reasons
therefor at the office of the Commission in the city of Washington. Within
thirty days after the filing of an appeal, the Commission shall file with the
court the record upon which the order complained of was entered, as pro-
vided in Section 2112 of Title 28, United States Code.

(e) Within thirty days after the filing of any such appeal any interested
person may intervene and participate in the proceedings had upon said ap-
peal by filing with the court a notice of intention to intervene and a verified
statement showing the nature of the interest of such party, together with
proof of service of true copies of said notice and statement, both upon ap-
pellant and upon the Commission. Any person who would be aggrieved or
whose interest would be adversely affected by a reversal or modification of
the order of the Commission complained of shall be considered an interested
party.

(f) The record and briefs upon which any such appeal shall be heard
and determined by the court shall contain such information and material,
and shall be prepared within such time and in such manner as the court may
by rule prescribe.

(g) At the earliest convenient time the court shall hear and determine
the appeal upon the record before it in the manner prescribed by section
10(e) of the Administrative Procedure Act.

(h) In the event that the court shall render a decision and enter an
order reversing the order of the Commission, it shall remand the case to the
Commission to carry out the judgment of the court and it shall be the duty
of the Commission, in the absence of the proceedings to review such judg-
ment, to forthwith give effect thereto, and unless otherwise ordered by the
court, to do so upon the basis of the proceedings already had and the record
upon which said appeal was heard and determined.

(i) The court may, in its discretion, enter judgment for costs in favor
of or against an appellant, or other interested parties intervening in said
appeal, but not against the Commission, depending upon the nature of the
issues involved upon said appeal and the outcome thereof.

(i) The court’s judgment shall be final, subject, however, to review
by the Supreme Court of the United States upon writ of certiorari on peti-
tion therefor under section 1254 of title 28 of the United States Code, by
the appellant, by the Commission, or by any interested party intervening in
the appeal, or by certification by the court pursuant to the provisions of that
section.

Inquiry by Commission on its own motion

SEc. 403. The Commission shall have full authority and power at any time
to institute an inquiry, on its own motion, in any case and as to any matter
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or thing concerning which complaint is authorized to be made, to or before
the Commission by any provision of this Act, or concerning which any ques-
tion may arise under any of the provisions of this Act, or relating to the
enforcement of any of the:provisions of this Act. The Commission shall have
the same powers and authority to proceed with any inquiry instituted on its
own motion as though it had been appealed to by complaint or petition
under any of the provisions of this Act, including the power to make and
enforce any order or orders in the case, or relating to the matter or thing
concerning which the inquiry is had, excepting orders for the payment of
money.

Reports of investigations

SEC. 404, Whenever an investigation shall be made by the Commission it
shall be its duty to make a report in writing in respect thereto, which shall
state the conclusions of the Commission, together with its decision, order, or
requirements in the premises; and in case damages are awarded such report
shall include the findings of fact on which the award is made.

Rehearings

SEC. 405. After an order, decision, report, or action has been made or
taken in any proceeding by the Commission, or by any designated author-
ity within the Commission pursuant to a delegation under section 5(d) (1),
any party thereto, or any other person aggrieved or whose interests are ad-
versely affected thereby, may petition for rehearing only to the authority
making or taking the order, decision, report, or action; and it shall be law-
ful for such authority, whether it be the Commission or other authority
designated under section 5 (d) (1), in its discretion, to grant such a rehear-
ing if sufficient reason therefor be made to appear. A petition for rehearing
must be filed within thirty days from the date upon which public notice is
given of the order, decision, report, or action complained of. No such ap-
plication shall excuse any person from complying with or obeying any order,
decision, report, or action of the Commission, or operate in any manner to
stay or postpone the enforcement thereof, without the special order of the
Commission. The filing of a petition for rehearing shall not be a condition
precedent to judicial review of any such order, decision, report, or action,
except where the party seeking such review (1) was not a party to the pro-
ceedings resulting in such order, decision, report, or action, or (2) relies on
questions of fact or law upon which the Commission, or designated authority
within the Commission, has been afforded no opportunity to pass. The Com-
mission, or designated authority within the Commission, shall enter an order,
with a concise statement of the reasons therefor, denying a petition for re-
hearing or granting such petition, in whole or in part, and ordering such
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further proceedings as may be appropriate: Provided, That in any case
where such petition relates to an instrument of authorization granted with-
out a hearing, the Commission, or designated authority within the Commis-
sion, shall take such action within ninety days of the filing of such petition.
Rehearings shall be governed by such general rules as the Commission may
establish, except that no evidence other than newly discovered evidence,
cvidence which has become available only since the original taking of evi-
dence, or evidence which the Commission or designated authority within
the Commission believes should have been taken in the original proceeding
shall be taken on any rehearing. The time within which a petition for review
must be filed in a procceding to which section 402(a) applies, or within
which an appeal must be taken under section 402(b) in any case, shall be
computed from the date upon which public notice is given of orders dispos-
ing of all petitions for rehcaring filed with the Commission in such proceed-
ing or case, but any order, decision, report, or action made or taken after
such rehearing reversing, changing, or modifying the original order shall be
subject to the same provisions with respect to rchearing as an original order.

TITLE V—PENAL PROVISIONS—FORFEITURES

General penalty

SEc. 501. Any person who willfully and knowingly does or causes or suf-
fers to be done any act, matter, or thing, in this Act prohibited or declared
to be unlawful, or who willfully or knowingly omits or fails to do any act,
matter, or thing in this Act required to be done, or willfully and knowingly
causes or suffers such omission or failure, shall, upon conviction thereof, be
punished for such offense, for which no penalty (other than a forfeiture) is
provided in this Act, by a fine of not more than $10,000 or by imprisonment
for a term not exceeding one year, or both; except that any person, having
been once convicted of an offense punishable under this section, who is sub-
sequently convicted of violating any provision of this Act punishable under
this section, shall be punished by a fine of not more than $10,000 or by
imprisonment for a term not exceeding two years, or both.

Sec. 502. Any person who willfully and knowingly violates any rule,
regulation, restriction, or condition made or imposed by the Commission
under authority of this Act, or any rule, regulation, restriction, or condition
made or imposed by any international radio or wire communications treaty
or convention, or regulations annexed thereto, to which the United States is
or may hereafter become a party, shall, in addition to any other penalties
provided by law, be punished, upon conviction thereof, by a fine of not more
than $500 for each and every day during which such offense occurs.
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SEC. 503. (a) Any person who shall deliver messages for interstate or
foreign transmission to any carrier, or for whom, as sender or receiver, any
such carrier shall transmit any interstate or foreign wire or radio communi-
cation, who shall knowingly by employce, agent, officer, or otherwise, di-
rectly or indirectly, by or through any means or device whatsoever, receive
or accept from such common carrier any sum of money or any other valu-
able consideration as a rebate or offset against the regular charges for trans-
mission of such messages as fixed by the schedules of charges provided for
in this Act, shall in addition to any other penalty provided by this Act for-
feit to the United States a sum of money three times the amount of money
so reccived or accepted and three times the value of any other consideration
so received or accepted, to be ascertained by the trial court; and in the trial
of said action all such rebates or other considerations so received or ac-
cepted, for a period of six years prior to the commencement of the action,
may be included therein, and the amount recovered shall be three times the
total amount of money, or three times the total value of such consideration,
so received or accepted, or both, as the case may be.

(b) (1) Any licensee or permittee of a broadcast station who—

(A) willfully or repeatedly fails to operate such staticn sub-
stantially as set forth in his license or permit,
(B) willfully or repeatedly fails to observe any of the pro-
visions of this Act or of any rule or regulation of the Com-
mission prescribed under authority of this Act or under au-
thority of any treaty ratified by the United States,
(C) fails to observe any final cease and desist order issued
by the Commission,
(D) violates section 317(c¢) or section 509(a)(4) of this
Act, or
(E) violates section 1304, 1343, or 1464 of title 18 of the
United States Code,
shall forfeit to the United States a sum not to exceed $1,000. Each day dur-
ing which such violation occurs shall constitute a separate offense. Such for-
feiture shall be in addition to any other penalty provided by this Act.

(2) No forfeiture liability under paragraph (1) of this subsec-
tion (b) shall attach unless a written notice of apparent liability shall have
been issucd by the Commission and such notice has been reccived by the
licensee or permittee or the Commission shall have sent such notice by regis-
tered or certified mail to the last known address of the licensee or permittee.
A licensce or permittec so notified shall be granted an opportunity to show
in writing, within such reasonable period as the Commission shall by regu-
lations prescribe, why he should not be held liable. A notice issucd under
this paragraph shall not be valid unless it sets forth the date, facts, and na-
ture of the act or omission with which the licensce or permittee is charged
and specifically identifies the particular provision or provisions of the law,
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rule, or regulation or the license, permit, or cease and desist order involved.

(3) No forfeiture liability under paragraph (1) of this subsection
(b) shall attach for any violation occurring more than one year prior to the
date of issuance of the notice of apparent liability and in no event shall the
forfeiture imposed for the acts or omission set forth in any notice of ap-
parent liability exceed $10,000.

Provisions relating to forfeitures

SEC. 504. (a) The forfeitures provided for in this Act shall be payable
into the Treasury of the United States, and shall be recoverable in a civil
suit in the name of the United States brought in the district where the person
or carrier has its principal operating office or in any district through which
the line or system of the carrier runs: Provided, That any suit for the recov-
ery of a forfeiture imposed pursuant to the provisions of this Act shall be
a trial de novo: Provided further, That in the case of forfeiture by a ship,
said forfeiture may also be recoverable by way of libel in any district in
which such ship shall arrive or depart. Such forfeitures shall be in addition
to any other general or specific penalties herein provided. It shall be the
duty of the various district attorneys, under the direction of the Attorney
General of the United States, to prosecute for the recovery of forfeitures
under this Act. The costs and expenses of such prosecutions shall be paid
from the appropriation for the expenses of the courts of the United States.

(b) The forfeitures imposed by parts II and III of title III and sections
503(b) and 507 of this Act shall be subject to remission or mitigation by
the Commission, upon application therefor, under such regulations and
methods of ascertaining the facts as may seem to it advisable, and, if suit
has been instituted, the Attorney General, upon request of the Commission,
shall direct the discontinuance of any prosecution to recover such forfei-
tures: Provided, however, That no forfeiture shall be remitted or mitigated
after determination by a court of competent jurisdiction.

(c) In any case where the Commission issues a notice of apparent
liability looking toward the imposition of a forfeiture under this Act, that
fact shall not be used, in any other proceeding before the Commission, to
the prejudice of the person to whom such notice was issued, unless (i) the
forfeiture has been paid, or (ii) a court of competent jurisdiction has or-
dered payment of such forfeiture, and such order has become final.

Venue of offenses

SEC. 505. The trial of any offense under this Act shall be in the district in
which it is committed; or if the offense is committed upon the high seas, or
out of the jurisdiction of any particular State or district, the trial shall be
in the district where the offender may be found or into which he shall be
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first brought. Whenever the offense is begun in one jurisdiction and com-
pleted in another it may be dealt with, inquired of, tried, determined, and
punished in either jurisdiction in the same manner as if the offense had been
actually and wholly committed therein.

Coercive practices affecting broadcasting

SEC. 506. (a) It shall be unlawful, by the use or express or implied threat
of the use of force, violence, intimidation, or duress, or by the use or ex-
press or implied threat of the use of other means, to coerce, compel or con-
strain or attempt to coerce, compel, or constrain a licensee—

(1) to employ or agree to employ, in connection with the con-
duct of the broadcasting business of such licensee, any person or persons in
excess of the number of employees needed by such licensee to perform ac-
tual services; or

(2) to pay or give or agree to pay or give any money or other
thing of value in lieu of giving, or on account of failure to give, employment
to any person or persons, in connection with the conduct of the broadcast-
ing business of such licensee, in excess of the number of employees needed
by such licensee to perform actual services; or

(3) to pay or agree to pay more than once for services per-
formed in connection with the conduct of the broadcasting business of such
licensee; or

(4) to pay or give or agree to pay or give any money or other
thing of value for services, in connection with the conduct of the broadcast-
ing business of such licensee, which are not to be performed; or

(5) torefrain, or agree to refrain, from broadcasting or from per-
mitting the broadcasting of a noncommercial educational or cultural pro-
gram in connection with which the participants receive no money or other
thing of value for their services, other than their actual expenses, and such
licensee neither pays nor gives any money or other thing of value for the
privilege of broadcasting such program nor receives any money or other
thing of value on account of the broadcasting of such program; or

(6) to refrain, or agree to refrain, from broadcasting or permit-
ting the broadcasting of any radio communication originating outside the
United States.

(b) It shall be unlawful, by the use or express or implied threat of the
use of force, violence, intimidation or duress, or by the use or express or
implied threat of the use of other means, to coerce, compel or constrain or
attempt to coerce, compel or constrain a licensee or any other person—

(1) to pay or agree to pay any exaction for the privilege of, or
on account of, producing, preparing, manufacturing, selling, buying, rent-
ing, operating, using, or maintaining recordings, transcriptions, or mechani-
cal, chemical, or electrical reproductions, or any other articles, equipment,
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machines, or materials, used or intended to be used in broadcasting or in the
production, preparation, performance, or presentation of a program or pro-
grams for broadcasting; or

(2) to accede to or impose any restriction upon such production,
preparation, manufacture, sale, purchase, rental, operation, use, or main-
tenance, if such restriction is for the purpose of preventing or limiting the
use of such articles, equipment, machines, or materials in broadcasting or
in the production, preparation, performance, or presentation of a program
or programs for broadcasting; or

(3) to pay or agree to pay any exaction on account of the broad-
casting, by means of recordings or transcriptions, of a program previously
broadcast, payment having been made, or agreed to be made, for the serv-
ices actually rendered in the performance of such program.

(c) The provisions of subsection (a) or (b) of this section shall not
be held to make unlawful the enforcement or attempted enforcement, by
means lawfully employed, of any contract right heretofore or hereafter exist-
ing or of any legal obligation heretofore or hereafter incurred or assumed.

(d) Whoever willfully violates any provision of subsection (a) or (b)
of this section shall, upon conviction thereof, be punished by imprisonment
for not more than one year or by a fine of not more than $1,000, or both.

(e) As used in this section the term “licensee” includes the owner or
owners, and the person or persons having control or management, of the
radio station in respect of which a station license was granted.

Disclosure of certain payments

SEC. 508. (a) Subject to subsection (d), any employee of a radio station
who accepts or agrees to accept from any person (other than such station),
or any person (other than such station) who pays or agrees to pay such em-
ployee, any money, service or other valuable consideration for the broadcast
of any matter over such station shall, in advance of such broadcast, disclose
the fact of such acceptance or agreement to such station.

(b) Subject to subsection (d), any person who, in connection with the
production or preparation of any program or program matter which is in-
tended for broadcasting over any radio station, accepts or agrees to accept,
Or pays or agrees to pay, any money, service or other valuable consideration
for the inclusion of any matter as a part of such program or program mat-
ter, shall, in advance of such broadcast, disclose the fact of such acceptance
or payment or agreement to the payee’s employer, or to the person for
whom such program or program matter is being produced, or to the licensee
of such station over which such program is broadcast.

(c) Subject to subsection (d), any person who supplies to any other
person any program or program matter which is intended for broadcasting
over any radio station shall, in advance of such broadcast, disclose to such
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other person any information of which he has knowledge, or which has been
disclosed to him, as to any money, service or other valuable consideration
which any person has paid or accepted, or has agreed to pay or accept, for
the inclusion of any matter as a part of such program or program matter.

(d) The provisions of this section requiring the disclosure of informa-
tion shall not apply in any case where, because of a waiver made by the
Commission under section 317(d), an announcement is not required to be
made under section 317.

(e) The inclusion in the program of the announcement required by
section 317 shall constitute the disclosure required by this section.

(f) The term “service or other valuable consideration” as used in this
section shall not include any service or property furnished without charge
or at a nominal charge for use on, or in connection with, a broadcast, or for
use on a program which is intended for broadcasting over any radio station,
unless it is so furnished in consideration for an identification in such broad-
cast or in such program of any person, product, service, trademark, or brand
name beyond an identification which is reasonably related to the use of such
service or property in such broadcast or such program.

(g) Any person who violates any provision of this section shall, for
each such violation, be fined not more than $10,000 or imprisoned not more
than one year, or both.

Prohibited practices in case of contests of intellectual knowledge,
intellectual skill, or chance

SEC. 509. (a) It shall be unlawful for any person, with intent to deceive
the listening or viewing public—

(1) To supply to any contestant in a purportedly bona fide con-
test of intellectual knowledge or intellectual skill any special and secret as-
sistance whereby the outcome of such contest will be in whole or in part
prearranged or predetermined.

(2) By means of persuasion, bribery, intimidation, or otherwise,
to induce or cause any contestant in a purportedly bona fide contest of intel-
lectual knowledge or intellectual skill to refrain in any manner from using
or displaying his knowledge or skill in such contest, whereby the outcome
thereof will be in whole or in part prearranged or predetermined.

(3) To engage in any artifice or scheme for the purpose of pre-
arranging or predetermining in whole or in part the outcome of a purport-
edly bona fide contest of intellectual knowledge, intellectual skill, or chance.

(4) To produce or participate in the production for broadcasting
of, to broadcast or participate in the broadcasting of, to offer to a licensee
for broadcasting, or to sponsor, any radio program, knowing or having rea-
sonable ground for believing that, in connection with a purportediy bona fide
contest of intellectual knowledge, intellectual skill, or chance constituting
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any part of such program, any person has done or is going to do any act or
thing referred to in paragraph (1), (2), or (3) of this subsection.

(5) To conspire with any other person or persons to do any act
or thing prohibited by paragraph (1), (2), (3), or (4) of this subsection, if
one or more of such persons do any act to effect the object of such con-
spiracy.

(b) for the purposes of this section—

(1) The term “contest” means any contest broadcast by a radio
station in connection with which any money or any other thing of value is
offered as a prize or prizes to be paid or presented by the program sponsor
or by any other person or persons, as announced in the course of the
broadcast.

(2) The term “the listening or viewing public” means those mem-
bers of the public who, with the aid of radio receiving sets, listen to or view
programs broadcast by radio stations.

(c) Whoever violates subsection (a) shall be fined not more than
$10,000 or imprisoned not more than one year, or both.



THE CRIMINAIL, CODE

Title 18, U.S.C.
(1958 Edition)

These selected sections of the Criminal Code pertaining to broad-
casting supplement the provisions of the Communications Act of
1934, as amended. Sections 1304 and 1464 of the Code, below,
originally appeared in mmodified form in the Act as Sections 316 and
326, respectively.

§ 1304. Broadcasting lottery information

Whoever broadcasts by means of any radio station for which a license is
required by any law of the United States, or whoever, operating any such
station, knowingly permits the broadcasting of, any advertisement of or in-
formation concerning any lottery, gift enterprise, or similar scheme, offering
prizes dependent in whole or in part upon lot or chance, or any list of the
prizes drawn or awarded by means of any such lottery, gift enterprise, or
scheme, whether said list contains any part or all of such prizes, shall be
fined not more than $1.000 or imprisoned not more than one year, or both.

Each day’s broadcasting shall constitute a separate offense.

(Codified June 25, 1948, Ch. 645, 62 stat. 763.)

§ 1343. Fraud by wire, radio, or television

Whoever, having devised or intending to devise any scheme or artifice to
defraud, or for obtaining money or property by means of false or fraudulent
pretenses, representations, or promises, transmits or causes to be trans-
mitted by means of wire, radio, or television communication in interstate or
foreign commerce, any writings, signs, signals, pictures, or sounds for the
purpose of executing such scheme or artifice, shall be fined not more than
$1,000 or imprisoned not more than five years, or both.

(Added July 16, 1952, Ch. 879, sec. 18(a), 66 stat. 722, amended
July 11, 1956, Ch. 561, 70 stat. 523.)

95
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§ 1464. Broadcasting obscene language

Whoever utters any obscene, indecent, or profane language by means of
radio communications shall be fined not more than $10,000 or imprisoned
not more than two years, or both.

(Codified June 25, 1948, Ch. 645, 62 stat. 769.)




THE COMMUNICATIONS
SATELLITE ACT OF 1962

Public Law 624, 87th Congress, 2d Session
August 31, 1962

The National Aeronautics and Space Administration launched its
first experimental communications satellite, Echo I, on August 12,
1960. Telstar, Relay, and Syncom followed to herald the arrival of
the age of intercontinental television communication.

Comsat, the Communications Satellite Corporation, authorized
by the Act of 1962 to own and operate commercial communications
satellites, was incorporated on February 1, 1963.

TITLE I-—-SHORT TITLE, DECLARATION OF
POLICY AND DEFINITIONS

Short title

SEc. 101. This Act may be cited as the “Communications Satellite Act of
1962.”

Declaration of policy and purpose

SECc. 102. (a) The Congress hereby declares that it is the policy of the
United States to establish, in conjunction and in cooperation with other
countrics, as expeditiously as practicable a commercial communications
satellite system, as part of an improved global communications network,
which will be responsive to public needs and national objectives, which will
serve the communication needs of the United States and other countries,
and which will contribute to world peace and understanding.

(b) The new and expanded telecommunication services are to be
made available as promptly as possible and are to be extended to provide
global coverage at the earliest practicable date. In effectuating this program,
care and attention will be directed toward providing such services to eco-
nomically less developed countries and areas as well as those more highly

97
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developed, toward efficient and economical use of the electromagnetic fre-
quency spectrum, and toward the reflection of the benefits of this new tech-
nology in both quality of services and charges for such services.

(c) In order to facilitate this development and to provide for the wid-
est possible participation by private enterprise, United States participation in
the global system shall be in the form of a private corporation, subject to
appropriate governmental regulation. It is the intent of Congress that all
authorized users shall have nondiscriminatory access to the system; that
maximum competition be maintained in the provision of equipment and
services utilized by the system; that the corporation created under this Act
be so organized and operated as to maintain and strengthen competition in
the provision of communications services to the public; and that the activi-
ties of the corporation created under this Act and of the persons or compa-
nies participating in the ownership of the corporation shall be consistent
with the Federal antitrust laws.

(d) It is not the intent of Congress by this Act to preclude the use of
the communications satellite system for domestic communication services
where consistent with the provisions of this Act nor to preclude the creation
of additional communications satellite systems, if required to meet unique
governmental needs or if otherwise required in the national interest.

Definitions

SEC. 103. As used in this Act, and unless the context otherwise requires—

(1) the term “communications satellite system” refers to a system
of communications satellites in space whose purpose is to relay telecom-
munication information between satellite terminal stations, together with
such associated equipment and facilities for tracking, guidance, control, and
command functions as are not part of the generalized launching, tracking,
control, and command facilities for all space purposes;

(2) the term “satellite terminal station” refers to a complex of com-
munication equipment located on the earth’s surface, operationally con-
nected with one or more terrestrial communication systems, and capable of
transmitting telecommunications to or receiving telecommunications from
a communications satellite system.

(3) the term “communications satellite” means an earth satellite
which is intentionally used to relay telecommunication information;

(4) the term “associated equipment and facilities” refers to facili-
ties other than satellite terminal stations and communications satellites, to
be constructed, and operated for the primary purpose of a communications
satellite system, whether for administration and management, for research
and development, or for direct support of space operations;

(5) the term “research and development” refers to the conception,
design, and first creation of experimental or prototype operational devices
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for the operation of a communications satellite system, including the assem-
bly of separate components into a working whole, as distinguished from the
term “production” which relates to the construction of such devices to fixed
specifications compatible with repetitive duplication for operational applica-
tions; and

(6) the term “telecommunication” means any transmission, emis-
sion or reception of signs, signals, writings, images, and sounds or intel-
ligence of any nature by wire, radio, optical, or other electromagnetic
systems.

(7) the term “communications common carrier” has the same
meaning as the term “common carrier” has when used in the Communica-
tions Act of 1934, as amended, and in addition includes, but only for pur-
poses of sections 303 and 304, any individual, partnership, association,
joint-stock company, trust, corporation, or other entity which owns or con-
trols, directly or indirectly, or is under direct or indirect common control
with, any such carrier; and the term ‘‘authorized carrier,” except as other-
wise provided for purposes of section 304 by section 304(b) (1), means a
communications common carrier which has been authorized by the Federal
Communications Commission under the Communications Act of 1934, as
amended, to provide services by means of communications satellites;

(8) the term “corporation” means the corporation authorized by
title I11 of this Act.

(9) the term ‘“Administration” means the National Aeronautics
and Space Administration; and

(10) the term ‘“Commission” means the Federal Communications
Commission.

TITLE II—FEDERAL COORDINATION,
PLANNING, AND REGULATION

Implementation of palicy

SEc. 201. In order to achieve the objectives and to carry out the purposes
of this Act—
(a) the President shall—

(1) aid in the planning and development and foster the execu-
tion of a national program for the establishment and operation, as expedi-
tiously as possible, of a commercial communications satellite system;

(2) provide for continuous review of all phases of the develop-
ment and operation of such a system, including the activities of a communi-
cations satellite corporation authorized under title HI of this Act;

(3) coordinate the activities of governmental agencies with re-
sponsibilities in the field of telecommunication, so as to insure that there is
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full and effective compliance at all times with the policies set forth in this
Act;

(4) exercise such supervision over relationships of the corpora-
tion with foreign governments or entities or with international bodies as may
be appropriate to assure that such relationships shall be consistent with the
national interest and foreign policy of the United States;

(5) insure that timely arrangements are made under which there
can be foreign participation in the establishment and use of a communica-
tions satellite system;

(6) take all necessary steps to insure the availability and appro-
priate utilization of the communications satellite system for general govern-
mental purposes except where a separate communications satellite system is
required to meet unique governmental needs, or is otherwise required in the
national interest; and

(7) so exercise his authority as to help attain coordinated and
efficient use of the electromagnetic spectrum and the technical compatibility
of the system with existing communications facilities both in the United
States and abroad.

(b) the National Aeronautics and Space Administration shall—

(1) advise the Commission on technical characteristics of the
communications satellite system;

(2) cooperate with the corporation in research and development
to the extent deemed appropriate by the Administration in the public in-
terest;

(3) assist the corporation in the conduct of its research and de-
velopment program by furnishing to the corporation, when requested, on a
reimbursable basis, such satellite launching and associated services as the
Administration deems necessary for the most expeditious and economical
development of the communications satellite system;

(4) consult with the corporation with respect to the technical
characteristics of the communications satellite system;

(5) furnish to the corporation, on request and on a reimbursable
basis, satellite launching and associated services required for the establish-
ment, operation, and maintenance of the communications satellite system
approved by the Commission; and

(6) to the extent feasible, furnish other services, on a reimburs-
able basis, to the corporation in connection with the establishment and
operation of the system.

(c) the Federal Communications Commission, in its administration of
the provisions of the Communications Act of 1934, as amended, and as sup-
plemented by this Act, shall—

(1) insure effective competition, including the use of competitive
bidding where appropriate, in the procurement by the corporation and com-
munications common carriers of apparatus, equipment, and services re-
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quired for the establishment and operation of the communications satellite
system and satellite terminal stations; and the Commission shall consult with
the Small Business Administration and solicit its recommendations on meas-
ures and procedures which will insure that small business concerns are given
an equitable opportunity to share in the procurement program of the corpo-
ration for property and services, including but not limited to research, de-
velopment, construction, maintenance, and repair.

(2) insure that all present and future authorized carriers shall
have nondiscriminatory use of, and equitable access to, the communications
satellite system and satellite terminal stations under just and reasonable
charges, classifications, practices, regulations, and other terms and condi-
tions and regulate the manner in which available facilities of the system and
stations are allocated among such users thereof;

(3) in any case where the Secretary of State, after obtaining the
advice of the Administration as to technical feasibility, has advised that com-
mercial communication to a particular foreign point by means of the com-
munications satellite system and satellite terminal stations should b¢ estab-
lished in the national interest, institute forthwith appropriate proceedings
under section 214(d) of the Communications Act of 1934, as amended, to
require the establishment of such communication by the corporation and the
appropriate common carrier or carriers;

(4) insure that facilities of the communications satellite system
and satellite terminal stations are technically compatible and interconnected
operationally with each other and with existing communications facilities;

(5) prescribe such accounting regulations and systems and en-
gage in such ratemaking procedures as will insure that any economies made
possible by a communications satellite system are appropriately reflected in
rates for public communication services;

(6) approve technical characteristics of the operational commu-
nications satellite system to be employed by the corporation and of the
satellite terminal stations; and

(7) grant appropriate authorizations for the construction and
operation of each satellite terminal station, either to the corporation or to
one or more authorized carriers or to the corporation and one or more such
carriers jointly, as will best serve the public interest, convenience, and ne-
cessity. In determining the public interest, convenience, and necessity the
Commission shall authorize the construction and operation of such stations
by communications common carriers or the corporation, without preference
to either;

(8) authorize the corporation to issue any shares of capital stock,
except the initial issue of capital stock referred to in section 304(a), or to
borrow any moneys, or to assume any obligation in respect of the securities
of any other person, upon a finding that such issuance, borrowing, or as-
sumption is compatible with the public interest, convenience, and necessity

Chadron State College Library
Chadran, Nebraska
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and is necessary or appropriate for or consistent with carrying out the pur-
poses and objectives of this Act by the corporation;

(9) insure that no substantial additions are made by the corpora-
tion or carriers with respect to facilities of the system or satellite terminal
stations unless such additions are required by the public interest, conven-
ience, and necessity;

(10) require, in accordance with the procedural requirements of
section 214 of the Communications Act of 1934, as amended, that additions
be made by the corporation or carriers with respect to facilities of the sys-
tem or satellite terminal stations where such additions would serve the pub-
lic interest, convenience, and necessity; and

(11) make rules and regulations to carry out the provisions of
this Act.

TITLE III—CREATION OF A COMMUNICATIONS
SATELLITE CORPORATION

Creation of corporation

SEC. 301. There is hereby authorized to be created a communications satel-
lite corporation for profit which will not be an agency or establishment of
the United States Government. The corporation shall be subject to the pro-
visions of this Act and, to the extent consistent with this Act, to the Dis-
trict of Columbia Business Corporation Act. The right to repeal, alter, or
amend this Act at any time is expressly reserved.

Process of organization

SEC. 302. The President of the United States shall appoint incorporators,
by and with the advice and consent of the Semate, who shall serve as the
initial board of directors until the first annual meeting of stockholders or
until their successors are elected and qualified. Such incorporators shall ar-
range for an initial stock offering and take whatever other actions are neces-
sary to establish the corporation, including the filing of articles of incorpora-
tion, as approved by the President.

Directors and officers

SEC. 303. (a) The corporation shall have a board of directors consisting
of individuals who are citizens of the United States, of whom one shall be
elected annually by the board to serve as chairman. Three members of the
board shall be appointed by the President of the United States, by and with
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the advice and consent of the Senate, effective the date on which the other
members are elected, and for terms of three years or until their successors
have been appointed and qualified, except that the first three members of
the board so appointed shall continue in office for terms of one, two, and
three years, respectively, and any member so appointed to fill a vacancy
shall be appointed only for the unexpired term of the director whom he
succeeds. Six members of the board shall be elected annually by those stock-
holders who are communications common carriers and six shall be elected
annually by the other stockholders of the corporation. No stockholder who
is a communications common carrier and no trustee for such a stockholder
shall vote, either directly or indirectly, through the votes of subsidiaries or
affiliated companies, nominees, or any persons subject to his direction or
control, for more than three candidates for membership on the board. Sub-
ject to such limitation, the articles of incorporation to be filed by the incor-
porators designated under section 302 shall provide for cumulative voting
under section 27(d) of the District of Columbia Business Corporation Act
(D.C. Code, sec. 29-911(d) ).

(b) The corporation shall have a president, and such other officers
as may be named and appointed by the board, at rates of compensation fixed
by the board, and serving at the pleasure of the board. No individual other
than a citizen of the United States may be an officer of the corporation. No
officer of the corporation shall receive any salary from any source other
than the corporation during the period of his employment by the corpora-
tion.

Financing of the corporation

SEC. 304. (a) The corporation is authorized to issue and have outstand-
ing, in such amounts as it shall determine, shares of capital stock, without
par value, which shall carry voting rights and be eligible for dividends. The
shares of such stock initially offered shall be sold at a price not in excess of
$100 for each share and in a manner to encourage the widest distribution to
the American public. Subject to the provisions of subsections (b) and (d)
of this section, shares of stock offered under this subsection may be issued
to and held by any person.

(b) (1) For the purposes of this section the term “authorized car-
rier” shall mean a communications common carrier which is specifically
authorized or which is a member of a class of carriers authorized by the
Commission to own shares of stock in the corporation upon a finding that
such ownership will be consistent with the public interest, convenience, and
necessity.

(2) Only those communications common carriers which are
authorized carriers shall own shares of stock in the corporation at any time,
and no other communications common carrier shall own shares either di-

t2]
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rectly or indirectly through subsidiaries or affiliated companies, nominees,
or any persons subject to its direction or control. Fifty per centum of the
shares of stock authorized for issuance at any time by the corporation shall
be reserved for purchase by authorized carriers and such carriers shall in
the aggregate be entitled to make purchases of the reserved shares in a total
number not exceeding the total number of the nonreserved shares of any
issue purchased by other persons. At no time after the initial issue is com-
pleted shall the aggregate of the shares of voting stock of the corporation
owned by authorized carriers directly or indirectly through subsidiaries or
affiliated companies, nominees, or any persons subject to their direction or
control exceed 50 per centum of such shares issued and outstanding.

(3) At no time shall any stockholder who is not an authorized
carrier, or any syndicate or affiliated group of such stockholders, own more
than 10 per centum of the shares of voting stock of the corporation issued
and outstanding.

(c¢) The corporation is authorized to issue, in addition to the stock
authorized by subsection (a) of this section, nonvoting securities, bonds,
debentures, and other certificates of indebtedness as it may determine. Such
nonvoting securities, bonds, debentures, or other certificates of indebtedness
of the corporation as a communications common carrier may own shall be
eligible for inclusion in the rate base of the carrier to the extent allowed by
the Commission. The voting stock of the corporation shall not be eligible
for inclusion in the rate base of the carrier.

(d) Not more than an aggregate of 20 per centum of the shares of
stock of the corporation authorized by subsection (a) of this section which
are held by holders other than authorized carriers may be held by persons
of the classes described in paragraphs (1), (2), (3), (4), and (5) of sec-
tion 310(a) of the Communications Act of 1934, as amended (47 U.S.C.
310).

(e) The requirement of section 45(b) of the District of Columbia
Business Corporation Act (D.C. Code, sec. 29-920(b)) as to the percent-
age of stock which a stockholder must hold in order to have the rights of
inspection and copying set forth in that subsection shall not be applicable
in the case of holders of the stock of the corporation, and they may exercise
such rights without regard to the perrentage of stock they hold.

(f) Upon application to the Commission by any authorized carrier
and after notice and hearing, the Commission may compel any other author-
ized carrier which owns shares of stock in the corporation to transfer to the
applicant, for a fair and reasonable consideration, a number of such shares
as the Commission determines will advance the public interest and the pur-
poses of this Act. In its determination with respect to ownership of shares
of stock in the corporation, the Commission, whenever consistent with the
public interest, shall promote the widest possible distribution of stock among
the authorized carriers.
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Purposes and powers of the corporation

SEc. 305. (a) In order to achieve the objectives and to carry out the pur-
poses of this Act, the corporation is authorized to—

(1) plan, initiate, construct, own, manage, and operate itself or
in conjunction with foreign governments or business entitics a commercial
communications satellite system;

(2) furnish, for hire, channels of communication to United States
communications common carriers and to other authorized entities, foreign
and domestic; and

(3) own and operate satellite terminal stations when licensed by
the Commission under section 201 (c) (7).

(b) Included in the activities authorized to the corporation for accom-
plishment of the purposes indicated in subsection (a) of this section, are,
among others not specifically named—

(1) to conduct or contract for research and development related
to its mission;

(2) to acquire the physical facilities, equipment and devices nec-
essary to its operations, including communications satellites and associated
equipment and facilities, whether by construction, purchase, or gift;

(3) to purchase satellite launching and related services from the
United States Government;

(4) to contract with authorized users, including the United States
Government, for the services of the communications satellite system; and

(5) to develop plans for the technical specifications of all ele-
ments of the communications satellite system.

(c) To carry out the foregoing purposes, the corporation shall have
the usual powers conferred upon a stock corporation by the District of Co-
lumbia Business Corporation Act.

TITLE IV—MISCELLANEOUS

Applicability of Communications Act of 1934

SEC. 401. The corporation shall be deemed to be a common carrier within
the meaning of section 3(h) of the Communications Act of 1934, as
amended, and as such shall be fully subject to the provisions of title I and
title IIT of that Act. The provision of satellite terminal station facilities by
one communication common carrier to one or more other communications
common carriers shall be deemed to be a common carrier activity fully sub-
ject to the Communications Act. Whenever the application of the provisions
of this Act shall be inconsistent with the application of the provisions of the
Communications Act, the provisions of this Act shall govern.
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Notice of foreign business negotiations

SEC. 402. Whenever the corporation shall enter into business negotiations
with respect to facilities, operations, or services authorized by this Act with
any international or foreign entity, it shall notify the Department of State
of the negotiations, and the Department of State shall advise the corporation
of relevant foreign policy considerations. Throughout such negotiations the
corporation shall keep the Department of State informed with respect to
such considerations. The corporation may request the Department of State

to assist in the negotiations, and that Department shall render such assist-
ance as may be appropriate.

Sanctions

SEC. 403. (a) If the corporation created pursuant to this Act shall engage
in or adhere to any action, practices, or policies inconsistent with the policy
and purposes declared in section 102 of this Act, or if the corporation or
any other person shall violate any provision of this Act, or shall obstruct
or interfere with any activities authorized by this Act, or shall refuse, fail,
or neglect to discharge his duties and responsibilities under this Act, or shall
threaten any such violation, obstruction, interference, refusal, fajlure, or
neglect, the district court of the United States for any district in which such
corporation or other person resides or may be found shall have jurisdiction,
except as otherwise prohibited by law, upon petition of the Attorney Gen-
eral of the United States, to grant such equitable relief as may be necessary
or appropriate to prevent or terminate such conduct or threat.

(b) Nothing contained in this section shall be construed as relieving
any person of any punishment, liability, or sanction which may be imposed
otherwise than under this Act.

(c) It shall be the duty of the corporation and all communications
common carriers to comply, insofar as applicable, with all provisions of this
Act and all rules and regulations promulgated thereunder.

Reports to the Congress

SEC. 404. (a) The President shall transmit to the Congress in January of
each year a report which shall include a comprehensive description of the
activities and accomplishments during the preceding calendar year under the
national program referred to in section 201(a) (1), together with an eval-
uation of such activities and accomplishments in terms of the attainment of
the objectives of this Act and any recommendations for additional legisla-
tive or other action which the President may consider necessary or desirable
for the attainment of such objectives.
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(b) The corporation shall transmit to the President and the Congress,
annually and at such other times as it deems desirable, a comprehensive and
detailed report of its operations, activities, and accomplishments under this
Act.

(c) The Commission shall transmit to the Congress, annually and at
such other times as it deems desirable, (i) a report of its activities and ac-
tions on anticompetitive practices as they apply to the communications satel-
lite programs; (ii) an evaluation of such activities and actions taken by it
within the scope of its authority with a view to recommending such addi-
tional legislation which the Commission may consider necessary in the pub-
lic interest; and (iii) an evaluation of the capital structure of the corporation
so as to assure the Congress that such structure is consistent with the most
efficient and economical operation of the corporation.
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PART TWO

FREEDOM OF EXPRESSIOIN:
REGULATION OF PROGRAMMING

GOVERNMENTAL censorship of troadcast content is expressly forbidden by
Section 326 of the Communications Act, which reinforces the First Amend-
ment to the Constitution. Yet, the Federal Communications Commission is
charged with the task of regulating broadcasting in the “public interest, con-
venience, and necessity.” Accordingly, the Commission has found it neces-
sary to exercise some control over programming, however obliquely.

The FCC’s stance in the area of program regulation is that of an acro-
bat trying to balance himself on a slack rope suspended between the public
interest at one end and Section 326 at the other. To impose prior restraints
on programming is contrary to the philosophical and legal underpinnings of
freedom of speech. To exercise absolutely no influence over broadcast con-
tent seems inimical to the concept of the public interest.

With the exception of blatantly offensive programming, e.g., defama-
tion and obscenity, the FCC has generally allowed licensees complete
freedom in deciding what to inctude in their program schedules, on the con-
dition that such freedom be exercised with conjoint responsibility. The
broadcaster, then, is given the responsibility to determine what programs will
serve the public interest. The Commission accepts the licensee’s well-con-
sidered judgment in this area, unless there is evidence to indicate that the
programs broadcast by the licensee are clearly contrary to the public
interest.

Governmental regulation of programming is not confined to such tangi-
ble material as court cases and policy statements. On occasion a commis-
sioner’s speech or a proposed (but not enacted) FCC rule will stimulate
program decisions in the industry. This phenomenon is known as *“‘regula-
tion by raised eyebrow,” and is often as imprecise as it is subtle.

1
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Nor are governmental pressures the only ones that affect the output of
radio and television stations. Audience ratings, sponsor needs, and the tem-
per of the times all exert their influences on what is broadcast. The codes of
the National Association of Broadcasters, together with the program policy
statements and continuity acceptance standards of stations and networks,
are self-regulatory devices which are more palatable to the industry as in-
struments of content control than government decrees.

Federal regulation of programming has been criticized for being in-
effectual by some, an abridgment of free speech by others. Self-regulation
has similarly been attacked on two contradictory fronts—for encouraging
only “bland” programming, and for being overly permissive by not clearly
prohibiting that which is “daring” or “risqué.” Both forms of regulation
evolve only so long as such healthy debate continues.



THE BRINKLEY CASE

KFKB Broadcasting Association, Inc., v.
Federal Radio Commission*

47 F.2d 670 (D.C. Cir.)

February 2, 1631

Dr. John R. Brinkley was hardly the only malpractitioner, medical
or other, who gained access to the airwaves during radio’s forma-
tive era. His station, KFKB, was antong the most popular in the
country for several vears.

This Court of Appeals decision affirmed the Federal Radio
Commission’s denial of Brinkley’s application for license renewal.
The famed purvevor of the “goat gland” operation subsequently
broadcast to his American audience from a Mexican station. The
Brinkley case stands, nevertheless, as the first judicial affirmation of
the Commission’s right to consider a station’s past programming
with relation to the ‘“public interest, convenience, and necessity”
when license renewal is sought.

RoBB, Associate Justice.
Appeal from a decision of the Federal Radio Commission deny-
ing appellant’s application for the renewal of its station license.

The station is located at Milford, Kan., is operating on a frequency of
1,050 kilocycles with 5,000 watts power and is known by the call letters
KFKB. The station was first licensed by the Secretary of Commerce on Sep-
tember 20, 1923, in the name of the Brinkley-Jones Hospital Association,
and intermittently operated until June 3, 1925. On October 23, 1926, it was
relicensed to Dr. J. R. Brinkley with the same call letters and continued to
be so licensed until November 26, 1929, when an assignment was made to
appellant corporation.

On March 20, 1930, appellant filed its application for renewal of
license (Radio Act of 1927, c. 169, 44 Stat. 1162, U. S. C. Supp. 3, tit. 47,

* Opinion taken with permission from Vol. 47, Federal Reporter, second series.
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§ 81, et seq. [47 USCA § 81 et seq.]). The commission, failing to find that
public interest, convenience, or necessity would be served thereby, accorded
appellant opportunity to be heard. Hearings were had on May 21, 22, and
23, 1930, at which appellant appeared by counsel and introduced evidence
on the question whether the granting of the application would be in the pub-
lic interest, convenience, or necessity. Evidence also was introduced in be-
half of the commission. Upon consideration of the evidence and arguments,
the commission found that public interest, convenience, or necessity would
not be served by granting the application and, therefore, ordered that it be
denied, effective June 13, 1930. A stay order was allowed by this court, and
appellant has since been operating thereunder.

The evidence tends to show that Dr. J. R. Brinkley established Station
KFKB, the Brinkley Hospital, and the Brinkley Pharmaceutical Association,
and that these institutions are operated in a common interest. While the
record shows that only 3 of the 1,000 shares of the capital stock of appellant
are in Dr. Brinkley’s name and that his wife owns 381 shares, it is quite
apparent that the doctor actually dictates and controls the policy of the sta-
tion. The Brinkley Hospital, located at Milford, is advertised over Station
KFKB. For this advertising the hospital pays the station from $5,000 to
$7,000 per month.

The Brinkley Pharmaceutical Association, formed by Dr. Brinkley, is
composed of druggists who dispense to the public medical preparations pre-
pared according to formulas of Dr. Brinkley and known to the public only
by numerical designations. Members of the association pay a fee upon each
sale of certain of those preparations. The amounts thus received are paid the
station, presumably for advertising the preparations. It appears that the in-

come of the station for the period February, March, and April, 1930, was
as follows:

Brinkley Pharmaceutical Association $27,856.40

Brinkley Hospital 6,500.00
All other sources 3,544.93
Total $37,901.33

Dr. Brinkley personally broadcasts during three one-half hour periods
daily over the station, the broadcast being referred to as the “medical ques-
tion box,” and is devoted to diagnosing and prescribing treatment of cases
from symptoms given in letters addressed either to Dr. Brinkley or to the
station. Patients are not known to the doctor except by means of their
letters, each letter containing a code signature, which is used in making
answer through the broadcasting station. The doctor usually advises that the
writer of the letter is suffering from a certain ailment, and recommends the
procurement from one of the members of the Brinkley Pharmaceutical As-
sociation, of one or more of Dr. Brinkley’s prescriptions, designated by
numbers. In Dr. Brinkley’s broadcast for April 1, 1930, presumably repre-
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sentative of all, he prescribed for forty-four different patients and in all, save
ten, he advised the procurement of from one to four of his own prescrip-
tions. We reproduce two as typical:

Here’s one from Tillie. She says she had an operation, had some trouble
10 years ago. I think the operation was unnecessary, and it isn’t very good
sense to have an ovary removed with the expectation of motherhood resulting
therefrom. My advice to you is to use Women’s Tonic No. 50, 67, and 61. This
combination will do for you what you desire if any combination will, after
three months’ persistent use.

Sunflower State, from Dresden Kans. Probably he has gall stones. No, I don’t
mean that, I mean Kidney stones. My advice to you is to put him on Prescrip-
tion No. 80 and 50 for men, also 64. I think that he will be a whole lot better.
Also drink a lot of water.

In its “Facts and Grounds for Decision,” the commission held “that the
practice of a physician prescribing treatment for a patient whom he has
never seen, and bases his diagnosis upon what symptoms may be recited by
the patient in a letter addressed to him, is inimical to the public health and
safety, and for that reason is not in the public interest”; that “the testimony
in this case shows conclusively that the operation of Station KFKB is con-
ducted only in the personal interest of Dr. John R. Brinkley. While it is to
be expected that a licensee of a radio broadcasting station will receive some
remuneration for serving the public with radio programs, at the same time
the interest of the listening public is paramount, and may not be subor-
dinated to the interests of the station licensee.”

This being an application for the renewal of a license, the burden is
upon the applicant to establish that such renewal wcnld be in the public in-
terest, convenience, or necessity (Technical Radio Lab. v. Fed. Radio
Comm,, 59 App. D. C. 125, 36 F.(2d) 111, 114, 66 A. L. R. 1355; Camp-
bell v. Galeno Chem. Co., 281 U. S. 599, 609, 50 S. Ct. 412, 74 L. Ed.
1063), and the court will sustain the findings of fact of the commission un-
less “manifestly against the evidence.” Ansley v. Fed. Radio Comm., 60
App. D. C. 19, 46 F.(2d) 600.

We have held that the business of broadcasting, being a species of in-
terstate commerce, is subject to the reasonable regulation of Ccngress.
Technical Radio Lab. v. Fed. Radio Comm., 59 App. D. C. 125, 36 F.(2d)
111, 66 A. L. R. 1355; City of New York v. Fed. Radio Comm., 59 App.
D. C. 129, 36 F.(2d) 115; Chicago Federation of Labor v. Fed. Radio
Comm., 59 App. D. C. 333, 41 F.(2d) 422. It is apparent, we think, that
the business is impressed with a public interest and that, because the num-
ber of available broadcasting frequencies is limited, the commission is neces-
sarily called upon to consider the character and quality of the service to be
rendered. In considering an application for a renewal of the license, an im-
portant consideration is the past conduct of the applicant, for “by their fruits
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ye shall know them.” Matt. VII:20. Especially is this true in a case like the
present, where the evidence clearly justifies the conclusion that the future
conduct of the station will not differ from the past.

In its Second Annual Report (1928), p. 169, the commission cau-
tioned broadcasters “who consume much of the valuable time allotted
to them under their licenses in matters of a distinctly private nature which
are not only uninteresting, but also distasteful to the listening public.” When
Congress provided that the question whether a license should be issued or
renewed should be dependent upon a finding of public interest, convenience,
or necessity, it very evidently had in mind that broadcasting should not be
a mere adjunct of a particular business but should be of a public character.
Obviously, there is no room in the broadcast band for every business or
school of thought.

In the present case, while the evidence shows that much of appellant’s
programs is entertaining and unobjectionable in character, the finding of the
commission that the station “is conducted only in the personal interest of
Dr. John R. Brinkley” is not “manifestly against the evidence.” We are fur-
ther of the view that there is substantial evidence in support of the finding
of the Commission that the “medical question box” as conducted by Dr.
Brinkley “is inimical to the public health and safety, and for that reason is
not in the public interest.”

Appellant contends that the attitude of the commission amounts to a
censorship of the station contrary to the provisions of section 29 of the
Radio Act of 1927 (47 USCA § 109). This contention is without merit.
There has been no attempt on the part of the commission to subject any part
of appellant’s broadcasting matter to scrutiny prior to its release. In con-
sidering the question whether the public interest, convenience, or necessity
will be served by a renewal of appellant’s license, the commission has merely
exercised its undoubted right to take note of appellant’s past conduct, which
is not censorship.

As already indicated, Congress has imposed upon the commission the
administrative function of determining whether or not a station license
should be rencwed, and the commission in the present case has in the ex-
ercise of judgment and discretion ruled against the applicant. We are asked
upon the record and evidence before the commission to substitute our judg-
ment and discretion for that of the commission. While section 16 of the
Radio Act of 1927 (44 Stat. 1162, 1169, U. S. C., Supp. 3, tit. 47, § 96)
authorized an appeal to this court, we do not think it was the intent of Con-
gress that we should disturb the action of the commission in a case like the
present. Support is found for this view in the Act of July 1, 1930 (46 Stat.
844 [47 USCA § 96]), amending section 16 of the 1927 Act. The amend-
ment specifically provides “that the review by the court shall be limited
to questions of law and that findings of fact by the commission, if sup-
ported by substantial evidence, shall be conclusive unless it shall clearly ap-
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pear that the findings of the commission are arbitrary or capricious.” As to
the interpretation that should be placed upon such provision, see Ma-King
v. Blair, 271 U. S. 479, 483,46 S. Ct. 544, 70 L. Ed. 1046.

We are therefore constrained, upon a careful review of the record, to
affirm the decision.

Affirmed.



THE SHULER CASE

Trinity Methodist Church, South, v.
Federal Radio Commission*

62 F.2d 850 (D.C. Cir.)
November 28, 1932

This Court of Appeals decision, building on the prior Brinkley case,
held that the Federal Radio Commission’s refusal to renew the
license of Reverend Shuler’s radio station, KGEF, because of his
defamatory and otherwise objectionable utterances over the station,
violated neither the First nor the Fifth Amendments to the Consti-

tution. The Supreme Court declined to review this decision (288
U.S. 599 (1933)).

GRONER, Associate Justice.

Appellant, Trinity Methodist Church, South, was the lessee and
operator of a radio-broadcasting station at Los Angeles, Cal., known by the
call letters KGEF. The station had been in operation for several years. The
Commission, in its findings, shows that, though in the name of the church,
the station was in fact owned by the Reverend Doctor Shuler and its opera-
tion dominated by him. Dr. Shuler is the minister in charge of Trinity
Church. The station was operated for a total of 23% hours each week.

In September, 1930, appellant filed an application for renewal of
station license. Numerous citizens of Los Angeles protested, and the Com-
mission, being unable to determine that public interest, convenience, and ne-
cessity would be served, set the application down for hearing before an ex-
aminer. In January, 1931, the matter was heard, and the testimony of ninety
witnesses taken. The examiner recommended renewal of the license. Excep-
tions were filed by one of the objectors, and oral argument requested. This
was had before the Commission, sitting in bane, and, upon consideration of
the evidence, the examiner’s report, the exceptions, etc., the Commission
denied the application for renewal upon the ground that the public interest,

* Opinion taken with permission from Vol. 62, Federal Reporter, second series.
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convenience, and/or necessity would not be served by the granting of the
application. Some of the things urging it to this conclusion were that the sta-
tion had been used to attack a religious organization, meaning the Roman
Catholic Church; that the broadcasts by Dr. Shuler were sensational rather
than instructive; and that in twc instances Shuler had been convicted of
attempting in his radio talks to obstruct the orderly administration of public
justice.

This court denied a motion for a stay order, and this appeal was taken.
The basis of the appeal is that the Commission’s decision is unconstitutional,
in that it violates the guaranty of free speech, and also that it deprives ap-
pellant of his property without due process of law. It is further insisted that
the decision violates the Radio Act because not supported by substantial
evidence, and therefore is arbitrary and capricious.

We have been at great pains to examine carefully the record of a thou-
sand pages, and have reached the conclusion that none of these assignments
is well taken.

We need not stop to review the cases construing the depth and breadth
of the first amencment. The subject in its more general outlook has been
the source of much writing since Milton’s Areopagitica, the emancipation of
the English press by the withdrawal of the licensing act in the reign of Wil-
liam the Third, and the Lerters of Junius. It is enough now to say that the
universal trend of decisions has recognized the guaranty of the amendment
to prevent previous restraints upon publications, as well as immunity of cen-
sorship, leaving to correction by subsequent punishment those utterances or
publications contrary to the public welfare. In this aspect it is generally re-
garded that freedom of speech and press cannot be infringed by legishative,
executive, or judicial action, and that the constitutional guaranty should be
given liberal and comprehensive construction. It may therefore be set down
as a fundamental principle that under these constitutional guaranties the
citizen has in the first instance the right to utter or publish his sentiments,
though, of course, upon condition that he is responsible for any abuse of
that right. Near v. Minnesota ex rel. Olson, 283 U. S. 697, 51 S. Ct. 625,
75 L. Ed. 1357. “Every freeman has an undoubted right to lay what senti-
ments he pleases before the public; to forbid this is to destroy the freedom
of the press; but if he publishes what is improper, mischievous, or illegal, he
must take the consequences of his own temerity.” 4th Bl. Com. 151, 152.
But this does not mean that the government, through agencies established by
Congress, may not refuse a renewal of license to one who has abused it to
broadcast defamatory and untrue matter. In that case there is not a denial
of the freedom of speech, but merely the application of the regulatory power
of Congress in a field within the scope of its legislative authority. See KFKB
Broadcasting Ass’n v. Federal Radio Commission, 60 App. D. C. 79, 47
F.(2d) 670.

Section 1 of the Radio Act of 1927 (44 Stat. 1162, title 47, USCA,
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§ 81) specifically declares the purpose of the act to be to regulate all forms
of interstate and foreign radio transmissions and communications within the
United States, its territories and possessions; to maintain the control of the
United States over all the channels of interstate and foreign radio transmis-
sions; and to provide for the use of such channels for limited periods of
time, under licenses granted by federal authority. The federal authority set
up by the act to carry out its terms is the Federal Radio Commission, and
the Commission is given power, and required, upon examination of an ap-
plication for a station license, or for a renewal or modification, to determine
whether “public interest, convenience, or necessity” will be served by the
granting thereof, and any applicant for a renewal of license whose applica-
tion is refused may of right appeal from such decision to this court.

We have already held that radio communication, in the sense contem-
plated by the act, constituted interstate commerce, KFKB Broadcasting
Ass’n v. Federal Radio Commission, supra; General Elec. Co. v. Federal
Radio Commission, 58 App. D. C. 386, 31 F.(2d) 630, and in this respect
we are supported by many decisions of the Supreme Court, Pensacola Tele-
graph Co. v. Western Union Tel. Co., 96 U. S. 1, 9, 24 L. Ed. 708; Inter-
national Text-Book Co. v. Pigg, 217 U. S. 91, 106, 107, 30 S. Ct. 481, 54
L. Ed. 678,27 L. R. A. (N. S.) 493, 18 Ann. Cas. 1103; Western Union
Teleg. Co. v. Pendelton, 122 U. S. 347, 356, 7 S. Ct. 1126, 30 L. Ed. 1187.
And we do not understand it is contended that where, as in the case before
us, there is no physical substance between the transmitting and the receiving
apparatus, the broadcasting of programs across state lines is not interstate
commerce, and, if this be true, it is equally true that the power of Congress
to regulate interstate commerce, complete in itself, may be exercised to its
utmost extent, and acknowledges no limitation, other than such as pre-
scribed in the Constitution (Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23),
and these powers, as was said by the Supreme Court in Pensacola Tel. Co.
v. Western Union Tel. Co., supra, “keep pace with the progress of the coun-
try, and adapt themselves to the new developments of time and circum-
stances.”

In recent years the power under the commerce clause has been ex-
tended to legislation against interstate commerce in stolen automobiles,
Brooks v. United States, 267 U. S. 432, 45 S. Ct. 345, 69 L. Ed. 699, 37
A. L. R. 1407; to transportation of adulterated foods, Hipolite Egg Co. v.
United States, 220 U. S. 45, 31 S. Ct. 364, 55 L. Ed. 364; in the suppression
of interstate commerce for immoral purposes, Hoke v. United States, 227
U. S. 308, 33 S. Ct. 281, 57 L. Ed. 523,43 L. R. A. (N. S.) 906, Ann.
Cas. 1913E, 905; and in a variety of other subjects never contemplated by
the framers of the Constitution. It is too late now to contend that Congress
may not regulate, and, in some instances, deny, the facilities of interstate
commerce to a business or occupation which it deems inimical to the pub-
lic welfare or contrary to the public interest. Lottery Cases, 188 U. S. 321,
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352, 23 S. Ct. 321, 47 L. Ed. 492. Everyone interested in radio legislation
approved the principle of limiting the number of broadcasting stations, or,
perhaps, it would be more nearly correct to say, recognized the inevitable
necessity. In these circumstances Congress intervened and asserted its para-
mount authority, and, if it be admitted, as we think it must be, that, in the
present condition of the science with its limited facilities, the regulatory
provisions of the Radio Act are a reasonable exercise by Congress of its
powers, the exercise of these powers is no more restricted by the First
Amendment than are the police powers of the States under the Fourteenth
Amendment. See In re Kemmler, 136 U. S. 436, 448, 449, 10 S. Ct. 930,
34 L. Ed. 519; Hamilton v. Kentucky, etc., Co., 251 U. S. 146, at page
156, 40 S. Ct. 106, 64 L. Ed. 194. In either case the answer depends upon
whether the statute is a reasonable exercise of governmental control for the
public good.

In the case under consideration, the evidence abundantly sustains the
conclusion of the Commission that the continuance of the broadcastirg pro-
grams of appellant is not in the public interest. In a proceeding for contempt
against Dr. Shuler, on appeal to the Supreme Court of California, that court
said (In re Shuler, 210 Cal. 377, 292 P. 481, 492) that the broadcast utter-
ances of Dr. Shuler disclosed throughout the determination on his part to
impose on the trial courts his own will and views with respect to certain
causes then pending or on trial, and amounted to contempt of court. Appel-
lant, not satisfied with attacking the judges of the courts in cases then pend-
ing before them, attacked the bar association for its activities in recommend-
ing judges, charging it with ulterior and sinister purposes. With no more
justification, he charged particular judges with sundry immoral acts. He
made defamatory statements against the board of health. He charged that
the labor temple in Los Angeles was a bootlegging and gambling joint. In
none of these matters, when called on to explain or justify his statements,
was he able to do more than declare that the statements expressed his own
sentiments. On one occasion he announced over the radio that he had cer-
tain damaging information against a prominent unnamed man which, unless
a contribution (presumably to the church) of a hundred dollars was forth-
coming, he would disclose. As a result, he received contributions from sev-
eral persons. He freely spoke of “pimps” and prostitutes. He alluded slight-
ingly to the Jews as a race, and made frequent and bitter attacks on the
Roman Catholic religion and its relations to government. However inspired
Dr. Shuler may have been by what he regarded as patriotic zeal, however
sincere in denouncing conditions he did not approve, it is manifest, we
think, that it is not narrowing the ordinary conception of “public interest”
in declaring his broadcasts—without facts to sustain or to justify them—not
within that term, and, since that is the test the Commission is required to
apply, we think it was its duty in considering the application for renewal to
take notice of appellant’s conduct in his previous use of the permit, and, in
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the circumstances, the refusal, we think, was neither arbitrary nor capri-
cious.

If it be considered that one in possession of a permit to broadcast in
interstate commerce may, without let or hindrance from any source, use
these facilities, reaching out, as they do, from one corner of the country to
the other, to obstruct the administration of justice, offend the religious sus-
ceptibilities of thousands, inspire political distrust and civic discord, or of-
fend youth and innocence by the free use of words suggestive of sexual im-
morality, and be answerable for slander only at the instance of the one
offended, then this great science, instead of a boon, will become a scourge,
and the nation a theater for the display of individual passions and the colli-
sion of personal interests. This is neither censorship nor previous restraint,
nor is it a whittling away of the rights guaranteed by the First Amendment,
or an impairment of their free exercise. Appellant may continue to indulge
his strictures upon the characters of men in public office. He may just as
freely as ever criticize religious practices of which he does not approve. He
may even indulge private malice or personal slander—subject, of course, to
be required to answer for the abuse thereof—but he may not, as we think,
demand, of right, the continued use of an instrumentality of commerce for
such purposes, or any other, except in subordination to all reasonable rules
and regulations Congress, acting through the Commission, may prescribe.

Nor are we any more impressed with the argument that the refusal to
renew a license is a taking of property within the Fifth Amendment. There
is a marked difference between the destruction of physical property, as in
Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 43 S. Ct. 158, 67 L. Ed.
322,28 A. L. R. 1321, and the denial of a permit to use the limited chan-
nels of the air. As was pointed out in American Bond & Mtg. Co. v. United
States (C. C. A.) 52 F.(2d) 318, 320, the former is vested, the latter per-
missive, and, as was said by the Supreme Court in Chicago, B. & Q. R. Co.
v. Illinois, 200 U. S. 561, 593, 26 S. Ct. 341, 350, 50 L. Ed. 596, 4 Ann.
Cas. 1175: “If the injury complained of is only incidental to the legitimate
exercise of governmental powers for the public good, then there is no taking
of property for the public use, and a right to compensation, on account of
such injury, does not attach under the Constitution.” When Congress im-
poses restrictions in a field falling within the scope of its legislative authority
and a taking of property without compensation is alleged, the test is whether
the restrictive measures are reasonably adapted to secure the purposes and
objects of regulation. If this test is satisfied, then “the enforcement of
uncompensated obedience” to such regulation “is not an unconstitutional
taking of property without compensation or without due process of law.”
Atlantic Coast Line R. Co. v. Goldsboro, 232 U. S. 548, 558, 34 S. Ct. 364,
368,58 L. Ed. 721.

A case which illustrates this principle is Greenleaf-Johnson Lumber
Co. v. Garrison, 237 U. S. 251, 35 S. Ct. 551, 59 L. Ed. 939. In that case
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the state of Virginia had established lines of navigability in the harbor of
Norfolk. The lumber company applied for and obtained permission from the
state to build a wharf from its upland into the river to the line of navigabil-
ity. Some twenty years later the government, in the exercise of its control of
the navigable waters and in the interest of commerce and navigation,
adopted the lines of navigability formerly established by the state of Vir-
ginia, but a few years prior to the commencement of the suit the Secretary
of War, by authority conferred on him by the Congress, re-established the
lines, as a result of which the riparian proprietor’s wharf extended some two
hundred feet within the new lines of navigability. The Secretary of War as-
serted the right to require the demolition of the wharf as an obstruction to
navigation. The owner insisted that, having received a grant of privilege
from the state of Virginia prior to the exercise by the government of its
power over the river, and subsequently acquiesced in by its adoption of the
state lines, the property right thus acquired became as stable as any other
property, and the privilege so granted irrevocable, and that it could be taken
for public use only upon the payment of just compensation. The contention
was rejected on the principle that the control of Congress over the naviga-
ble streams of the country is conclusive, and its judgment and determination
the exercise of a legislative power in respect of a subject wholly within its
control. To the same effect is Gibson v. United States, 166 U. S. 269, 17
S. Ct. 578, 41 L. Ed. 996, in which a work of public improvement in the
Ohio river diminished greatly the value of the riparian owner’s property by
destroying his access to navigable water; and Union Bridge Co. v. United
States, 204 U. S. 364, 27 S. Ct. 367, 51 L. Ed. 523, where the owner of a
bridge was required to remodel the same as an obstruction to navigation,
though erected under authority of the state when it was not an obstruction
to navigation; and Louisville Bridge Co. v. United States, 242 U. S. 409, 37
S. Ct. 158, 61 L. Ed. 395, in which the same rule was applied in the case of
a bridge erected expressly pursuant to an act of Congress. So also in United
States v. Chandler-Dunbar Water Power Co., 229 U. S. 53, 33 S. Ct. 667,
57 L. Ed. 1063, the right of the government to destroy the water power of a
riparian owner was upheld; and in Lewis Blue Point Oyster Cultivation Co.
v. Briggs, 229 U. S. 82, 33 S. Ct. 679, 57 L. Ed. 1083, the right of compen-
sation for the destruction of privately owned oyster beds was denied. All of
these cases indubitably show adherence to the principle that one who applies
for and obtains a grant or permit from a state, or the United States, to make
use of a medium of interstate commerce, under the control and subject to
the dominant power of the government, takes such grant or right subject to
the exercise of the power of government, in the public interest, to withdraw
it without compensation.

Appellant was duly notified by the Commission of the hearing which it
ordered to be held to determine if the public interest, convenience, or neces-
sity would be served by granting a renewal of its license. Due notice of this
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hearing was given and opportunity extended to furnish proof to establish
the right under the provisions of the act for a renewal of the grant. There
was, therefore, no lack of due process, and, considered from every point of
view, the action of the Commission in refusing to renew was in all respects
right, and should be, and is, affirmed.

Affirmed.

VaN ORsDEL, Associate Justice, concurs in the result.



3 | THE BLUE BOOK

Public Service Responsibility of Broadcast Licensees
March 7, 1946

The “Blue Book,” so called because of the color of its cover, is the
most thoroughly substantiated and reasoned expression of FCC pro-
gramming policy yet issued. Largely the work of Charles A. Siep-
mann, then a consultant to the Commission, this document elicited
cries of protest from the broadcasting industry on the ground that
freedom of speech was being abridged. Neither vigorously enforced
nor officially repudiated by the Commission, the “Blue Book” re-
mains a more forceful potential instrument of program regulation
in the public interest than has hitherto been promulgated.

PART I. THE COMMISSION’S CONCERN
WITH PROGRAM SERVICE

On April 10, 1945, the Federal Communications Commission
announced “a policy of a more detailed review of broadcast station per-
formance when passing upon applications for license rencwals.”!

The need for such a policy had earlier been set forth by Chairman Paul
A. Porter in an address to the National Association of Broadcasters March
12, 1945. The Chairman stated:

. . . Briefly the facts are these: an applicant seeks a construction permit for
a new station and in his application makes the usual representations as to the
type of service he proposes. These representations include specific pledges that
time will be made available for civic, educational, agricultural and other public
service programs. The station is constructed and begins operations. Subsequently
the licensee asks for a three-year renewal and the record clearly shows that he
has not fulfilled the promises made to the Commission when he received the
original grant. The Commission in the past has, for a variety of reasons, in-
cluding limitations of staff, automatically renewed these licenses even in cases
where there is a vast disparity between promises and performance.

We have under consideration at the present time, however, a procedure

1L FCC Mimeograph No. 81575, April 10, 1945.
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whereby promises will be compared with performance. I think the industry is
entitled to know of our concern in this matter and should be informed that
there is pending before the Commission staff proposals which are designed to
strengthen renewal procedures and give the Commission a more definite picture
of the station’s overall operation when licenses come up for renewal.

A procedure involving more detailed review of renewal applications
was instituted experimentally in April 1945; and this report is based in part
upon experience since then with renewal applications.

The need for detailed review on renewal can best be illustrated by a
series of specific instances. The cases which follow are not presented for
any substantive light they may throw on policy with respect to program
service. Part III of this report will deal with substantive program service
matters. The following cases are set forth to show various occasions for de-
tailed review on renewal rather than the principles in terms of which such
review should proceed.

A. Comparison of promise and performance: Station KIEV

The KIEV case (8 F.C.C. 207) illustrates primarily the need for sound pro-
cedures to compare promises with performance when acting on' renewal of
licenses.

Under date of January 27, 1932, the Cannon System, Ltd., applied for
a construction permit for a new standard broadcast station at Glendale,
California. Because the quota? for the zone in which California was located
had been filled, the Cannon System, Ltd., further requested that the facilities
assigned to Station KGIX, Las Vegas, Nevada, be withdrawn, in order to
make possible a grant of its application.

In prosecuting its application (Docket No. 1595), Cannon System,
Ltd., represented that it proposed to operate the station as a civic project;
that the central location of its proposed studios would be convenient for the
program talent to be broadcast; that the applicant proposed to cooperate
with the Glendale Chamber of Commerce and all the local civic, educa-
tional, fraternal and religious institutions in donating to them, without
charge, periods of time for broadcasting programs of special interest to
Glendale listeners; that one-third of the broadcasting time would be devoted
to educational and semi-educational matters; that agricultural features
would be presented and that programs would include local, state and na-
tional news items; that special features would be presented for the large

2 Under Section 9 of the Radio Act of 1927, as amended March 28, 1928, each zone
and each state in the United States was assigned a quota, and new applications
could not be granted, with certain exceptions, in a zone or state whose quota was
already filled. Since the Fifth Zone quota was filled, KIEV was of the opinion that
its application would be granted only at the expense of some other station, and
hence requested the withdrawal of the facilities assigned to KGIX. A subsequent
change in California quota facilities rendered this question moot. (In re Cannon
System, Ltd., F.R.C. Docket 1595, decided Sept. 23, 1932.)
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Spanish population in the Glendale area; that 20 percent of all its broadcast
hours would be devoted to sustaining programs of an agricultural nature;
etc. It further represented that the lack of a broadcast station in Glendale
discriminated against “the use of Glendale’s excellent talent.”

On the basis of such representations, the renewal application of Station
KGIX was designated for hearing jointly with the application of the Cannon
System, Ltd., for a new station. Following this hearing, the Federal Radio
Commission found that “although the Glendale area now receives service
from a number of stations situated elsewhere, there appears to be a need in
that city for the purely local service, largely civic and educational in charac-
ter, proposed to be rendered therein by applicant, Cannon System, Ltd.”

With respect to Station KGIX, the Commission found that cutting its
hours from unlimited to limited would permit the station “to render any
substantial service theretofore rendered or proposed to be rendered.” Ac-
cordingly, the application of the Cannon System, Ltd., was granted, and the
authorized time of Station KGIX was cut in half in its renewed license.

On May 22, 1939, Station KIEV filed an application for renewal of
its license and the Commission was unable to determine from an examina-
tion of the application that a renewal would be in the public interest. Ac-
cordingly, the application was designated for hearing® and was heard begin-
ning December 7, 1939.

Commission inspectors had made recordings of the programs broadcast
by the applicant on December 15, 21, and 27, 1938. On the basis of these
recordings, the Commission found:

-+ - On the first of these days the programs consisted of 143 popular records
and 9 semi-classical records. There were 264 commercial announcements and 3
minutes of announcements concerning lost and found pets. On Decembper 21,
1938, the programs were made up of 156 popular and 10 semi-classical records
and were accompanied by 258 commercial announcements. Ten minutes were
devoted to the lost and found pet column. On December 27, 1938, 165 popular,
12 semi-classical records, 10 minutes of the lost and found pet column and 199
commercial announcements made up the day’s schedule. During these 3 days,
which represented a total of 36 hours of broadcast time, only 23 minutes were
devoted to programs other than records and commercial announcements.* The
alleged policy of the station had been to limit commercial announcements to

3 The issues in the hearing included the following:

“l. To determine the nature and character of the program service rendered by the
applicant;

“2. To determine whether the station’s program service has been and is now in
conformity with the representations made to the Commission in support of the
original application for construction permit or license, and all subsequent appli-
cations by the licensee. . . .”

41In originally urging that its own application be granted and that the renewal ap-
plication of Station KGIX be denied, Cannon Systems, Ltd., had called attention to
the fact that the KGIX programs were 75 percent transcribed or recorded, and had
characterized this as “reprehensible and inexcusable.” It appears, however, that the

Cannon System programs on the three days monitored were more than 98 percent

recorded.
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160 announcements for each 10-hour day but it appears that the manager, em-
ployed on a commission basis, permitted a greater number to be broadcast. Even
if the station’s definition of a “commercial,” which excludes time signals and
introductions in the name of the sponsor, is accepted, the number of commercial
programs on the dates 1ecorded would be far in excess of those originally
proposed.

Further examples of the divergence between promise and performance are
found in the following record facts. For a period of over a year no regular
news was broadcast over the station. Little effort was made to promote any
programs other than those characterized by purely commercial continuity. The
musical portions were composed almost entirely of popular records. Each 5-
minute program contains at least one commercial announcement and some
recorded music. While the licensee made its station available free of charge to
civic, charitable, fraternal, and educational organizations, it expended no sub-
stantial effort actively to assist and aid such organizations in the preparation and
production of programs. As a result, programs of this character became in most
instances mere announcements for such organizations. (8 F.C.C. 207, 208-209.)

The Commission’s decision, dated September 25, 1940, set forth at
some length its views with respect to “the disparity between the proposed
service and the programs actually broadcast.” It stated:

In the Commission’s view the licensee of Station KIEV did not make a
reasonable effort to make its programs conform to its representations. The dis-
parity between the proposed service and the programs actually broadcast indi-
cates such a disregard of the representations made as to cast doubt on their
sincerity in the first instance, and, therefore, on the qualifications of the licensee.
Furthermore, false statements of talent expenditures were made in successive
renewal applications. The Commission, in the allocation of frequencies to the
various communities, must rely upon the testimony of applicants and upon the
representations made in original and renewal applications, to determine whether
the public interest will be served by a grant of such applications, Faced here by
such a disregard for representations so made, particularly upon the question of
service to the public, the Commission is satisfied that a denial of the renewal ap-
plication might well be justified. It should be noted that the emphasis is here
placed upon the question of the truth of representations made to the Commis-
sion as a basis for the grant and renewal of a broadcast license. No adverse
criticism is directed at the use of a proper proportion of high quality records or
electrical transcriptions.

Upon all the facts, however, it has been concluded not to deny the pending
application. The record shows that attempts to improve programs have been
made. An additional member has been placed on the staff with the duty of ar-
ranging programs of a civic, educational and charitable nature. The percentage
of time devoted to recorded music and to commercialization has been much
reduced, and the remainder of the program schedule dedicated to diversified
nonrecorded program material. News programs have been added and a 5-year
contract entered into with the United Press. Religious programs are being pre-
pared by the Ministerial Association. Local civic and fraternal organizations
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are being more actively assisted in the preparation of programs. To a substantial
extent the public has come to utilize the transmitting facilities and the broad-
cast service.

There is, therefore, ground for urging that we may expect the present
trend of improvement in program service to be carried forward. With some
reluctance the Commission concludes that this application may be granted. The
facts developed in this proceeding will, however, be given cumulative weight in
dealing with any future questions involving the conduct of this station. (8
F.C.C. 207, 209-210.)

Despite the additional representations made in connection with its
1940 renewal, the KIEV logs for the week beginning April 23, 1944, show
that more than 88 percent of its program time was still being devoted to
mechanically reproduced music. Less than 3.7 percent of its program time
—or 30 minutes a day—was devoted to the “talent” which the applicant as-
sured the Commission was available in the community. This consisted of
one singer who sang for 15 minutes 6 times a week, one pianist for 15 min-
utes on Saturday, one 15-minute school program, and a devotional program
daily except Sunday from 6:30 to 6:45 a.m., when audiences, of course,
are small. U.P. news was broadcast. The station’s programs were still being
interspersed with spot announcements on an average of one every 5.5 min-
utes. A total of 1042 spot announcements were broadcast during the week,
of which 1034 were commercial and 8 were broadcast as a public service.
A search of the week’s logs fails to disclose any ‘“duets, quartets, excerpts
from operas, cuttings from great poems,” or other special features originally
promised when the Cannon System, Ltd., was seeking a license at the ex-
pense of Station KGIX. Nor does it reveal an adherence to the representa-
tions made in connection with its renewal granted in January 1940.

B. Competing applications: Station WSNY

In the Cannon System case (KIEV), there was an element of competition
between applicants, since the Cannon System proposed that the license of
an existing station not be renewed. In the Western Gateway case (9 F.C.C.
92), the issue of two competing applications for a single available assign-
ment was squarely raised.’

On December 8, 1939, the Van Curler Broadcasting Corporation filed
an application for a new station to operate in Schenectady, New York, on a
frequency of 1210 kilocycles, with power of 250 watts. A month later the
Western Gateway Broadcasting Corporation filed a competing application

1 This need to decide between competing applicants is a commonplace in the standard
broadcast band. It may be somewhat less frequent in the new FM band because of
the possibility of a larger number of stations in most communities; but competing
applications for FM along the Eastern seaboard and in other metropolitan areas are
already on file with the Commission. Television will also in all probability give rise
to competing applications for identical facilities.
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for a new station in the same city, utilizing the same power on the same fre-
quency. The two mutually exclusive applications were jointly heard.

Since both applicants specified similar or identical equipment and both
appeared initially to be qualified financially and legally, the hearings were
primarily concerned with the program representations of the two applicants.
The Van Curler Broadcasting Corporation, for example, represented that
it would regularly broadcast programs of the American Legion, the Schenec-
tady Municipal Housing Authority, the Schenectady Council of Churches,
etc.; that school programs for the city school system would be broadcast
from 1:30 to 2 p. m. daily; that a local town-meeting program, patterned
after the “American Town Meeting of the Air,” would be broadcast Tuesday
evenings from 8 to 9 p. m.; that a special line and studios would be installed
at Union College for the broadcasting of its educational programs; etc.?

The other applicant, Western Gateway, also made detailed program
representations—for example, that it would broadcast book reviews; a music
appreciation series; a local “Radio Workshop” patterned after the CBS
program of the same title; round table religious discussions embracing all
religious faiths; programs of various local civic organizations, etc. The per-

centage of time to be devoted to each type of program was explicitly set
forth.3

2“The Schenectady Municipal Housing Authority would broadcast a weekly one-
quarter hour program, publicizing its activities. The Council of Churches of Sche-
nectady would cooperate with the applicant in presenting religious programs. The
proposed religious programs consist of: A one-quarter hour morning devotional
program, presented 5 days a week by local ministers; a one-quarter hour Jewish
program on Saturday afternoons; morning church services, presented from local
churches for 1 hour on Sundays; and Vesper services for one-half hour on Sunday
afternoons. Definite arrangements have been made with the city superintendent of
schools for the broadcasting of school programs from 1:30 to 2 p.m. daily. Ar-
rangements have been made with the State Forum Counselor, assigned by the
United States Office of Education, to the New York Council of School Superin-
tendents to broadcast programs in connection with this group’s work in promoting
adult civic education. The broadcasts to be presented would consist of: A local
town meeting program (patterned after the well-known program, “American Town
Meeting of the Air”), which would be carried on Tuesday evenings from 8 to 9
p.m.; and three one-quarter hour programs each week. The Federation of Wom-
en's Clubs of Schenectady, representing some 38 clubs, would broadcast a one-half
hour program each week during the seasons of the year when the clubs are most
active. Definite arrangements have already been made for the presentation of some
43 programs by affiliates of the Federation. A one-quarter hour book review would
be presented each week in cooperation with the city public library; and the appli-
cant has also agreed to broadcast special announcements concerning the library.
The City of Scotia would broadcast a weekly program devoted to matters of local
interest to the listeners living in that community. The applicant has agreed to con-
tribute to these groups the use of the facilities of the projected station, as well as
professional production assistance, and to reserve specific periods of time on an
immovable-sustaining basis for their regular programs.” (9 F.C.C. 92, 100-101.)

3“The proposed station would be operated on the average of about 17 hours daily.
According to the applicant’s proposed program plans, time would be devoted as
follows: Entertainment (51.41 percent), includes various types of music (presented
by local and professional talent, records and transcriptions), drama, quiz programs,




The Blue Book 131

On the basis in part of these program service representations, the Com-
mission on February 24, 1942, granted the application of Western Gateway
and denied the application of Van Curler. With respect to the successful
applicant, the Commission concluded:

Western Gateway Broadcasting Corporation is qualified in every respect to
construct and operate the station proposed; it proposes to render a balanced
program service comparable to that normally provided by local broadcast sta-
tions; and its proposed station would provide a satisfactory technical service
throughout the City of Schenectady and the rural ‘areas contiguous thereto. (9
F.C.C.92,101.)

With respect to the unsuccessful applicant, Van Curler Broadcasting
Corporation, the Commission found that, “while this applicant has made a
showing of the public-service programs, newscasts, transcribed features,
musical clock programs, and time and other reports, it expects to broadcast,
it has not adduced evidence as to its other program plans.” Moreover, the
Commission raised the question of credibility with respect to the representa-
tions made by the unsuccessful applicant. It noted that one of the directors
had first testified that $5,000 which he had invested in the company was
his own, and subsequently testified instead that it had been borrowed from
a brother-in-law. Said the Commission:

In the performance of our duties we must, among other things, determine
whether the operation of proposed stations, or the continued operation of ex-
isting stations, would serve public interest, and in so doing we are, of necessity,
required to rely 10 a large extent upon statements made by station licensees, or
those connected therewith. Caution must, therefore, be exercised to grant station
licenses only to those persons whose statements are trustworthy. (9 F.C.C. 92,
102)

and programs designed especially for the women (such as shopping and household
hints, fashion comments, and advice on the care of children); educational (16.53
percent), includes safety programs, book reviews, a music appreciation series, a
program entitled “Radio Workshop™ (a local version of CBS program of the same
title), patriotic broadcasts, dramatized historical events, local round table discus-
sions, and others; religious (6 percent), includes a morning program of religious
hymns (presented by talent furnished by local churches and schools), a daily de-
votional program conducted by local clergymen, round table discussions embracing
all religious faiths, and Sunday services from local churches; agricultural (1.27
percent), includes market and other reports, Farm Bureau topics, Grange notices,
and others; news (16.95 percent), includes during each day, 5-minute newscasts
every hour, a 10-minute sports review, a one-quarter hour news commentary pre-
sented by James T. Healey, two five-minute local newscasts, and two one-quarter
hour news digests; civic (7.84 percent), includes programs concerning the activi-
ties of various local organizations and institutions, discussions of governmental and
civic problems, and programs designed to promote interest in the community, state
and nation. Programs presented by means of mechanical reproduction would be
broadcast for about 20 percent of the time. Material for newscasts would be ob-
tained from a well-known news service and local newspapers,” etc. (9 F.C.C. 92,
96.)
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Examination of the logs of Station WSNY, the Western Gateway sta-
tion, for the week beginning January 18, 1945, and a consideration of the
statement concerning the public service rendered by Station WSNY filed by
the licensee under date of May 24, 1945, in connection with its license re-
newal, warrant the conclusion that while a very genuine effort is being made
by the licensee to serve the Schnectady area,* nevertheless, the station’s pres-
ent operations clearly fall short of the extreme representations made when
Western Gateway was competitively seeking approval of a new station as
against Van Curler. For example, Station WSNY represented that approxi-
mately 20 percent of its time would be devoted to programs presented by
means of mechanical reproduction. An examination of the WSNY logs for
the week beginning January 18, 1945, shows in contrast, that 78 percent of
the program time of the station is devoted to mechanically reproduced pro-
grams. At least some of the types of programs specifically set forth in the
original representations do not appear on the program schedules less than
3 years after the station went on the air.

C. Applications for increased facilities: Station WTOL

The relation between the Commission’s renewal procedures and its actions
in connection with applications for increased facilities for existing broadcast
stations is illustrated in the case of Station WTOL, Toledo. (7 F.C.C. 194.)

Station WTOL was originally licensed to operate daytime only; but in
1938 it applied for authority to broadcast unlimited time. In the hearing on
its application, the station relied heavily on the need for added evening hours
in order to serve local organizations in Toledo, and to make use of the live
talent in Toledo after 6 p. m. The applicant represented, for example, that
after 6 p. m., 84 percent of its time would be devoted to live-talent broad-
casts; that the Toledo Council of Churches, the American Legion, the
YMCA and “other worthwhile organizations” desired time over the station
at night, and that the only other station in Toledo was unable to clear suffi-
cient time for such programs because it was affiliated with a national net-
work.!

4 With respect to its statements filed May 24, 1945, Station WSNY declares: “WE BE-
LIEVE THAT NO OTHER STATION IN AMERICA CAN MATCH THE RECORD OF COMMUNITY
INTEREST AND PUBLIC SERVICE BROADCASTING INDICATED IN THESE VARIOUS STATE-
MENTS.”

1 “The applicant’s proposed weekly program schedule was admitted in evidence, and
shows, among other things, that approximately 35.5 percent of the station’s time will
be devoted to news, drama, education, religious, civic, and sports broadcasts, and the
remaining 64.5 percent will be devoted to musical entertainment, approximately
one-half of which will be commercial broadcasts. The program service proposed
appears somewhat similar in character to its existing service, except that a greater
percentage of the total time will be devoted to the use of live talent broadcasts.
Approximately 62 percent of the station’s time will be devoted to broadcasts using
live talent and after 6 p.m. live talent will be used approximately 84 percent of the
time. . . .

“The policy of the station has been, and will continue to be, to give free time
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The president of the licensee corporation testified as follows on direct
examination:

Q. What is the purpose of this application for night-time hours?

A. It is to give the people of Toledo an opportunity to have a station which
can broadcast a great many events which can not at the present time be broad-
cast, because the only other station there is a regional station with a chain
hook-up. For instance, we had during the summer civic opera which, by special
permission of the Federal Communications Commision was broadcast. We have
had a great many other musical occasions which could not be broadcast, al-
though request was made by the managers of musical organizations for broad-
casts. We have many important and interesting speakers who come to Toledo
for dinner meetings, and other occasions, where there is a demand made for
broadcasting, and these and other educational features can be carried if we
have full time operation (F.C.C. Docket 5320, Tr. 81-82.)

In granting the WTOL application for unlimited time, the Commission
concluded:

Station WTOL is rendering a satisfactory local program service to the
Toledo, Ohio, audience during daytime hours and a similar program service is
proposed for the evening hours which is not now available from any radio
broadcast station serving this area. The other existing station (WSPD) in Toledo
is of a regional classification and does not adequately meet the local needs of
the Toledo area during the evening hours. There is a need in the Toleds, Ohio,
area for the service proposed by the applicant. (7 F.C.C. 194, 198.)

The WTOL application was granted on April 17, 1939, and eight
months later Station WTOL, like the only other station in Toledo, became
affiliated with a national network. By 1944 the “local” programs upon
which WTOL had relied were conspicuous by their absence. During the
week beginning November 13, 1944, for example, approximately 15 per-
cent of the station’s time was devoted to “live” broadcasts rather than the
62 percent originally represented. After 6 p. m., instead of devoting 84 per-
cent of the time to local live broadcasts, as represented, Station WTOL de-
voted only 13.7 percent of its time to such programs. Nearly half of the
“live” programs, moreover, were wire news involving no live talent other
than the voice of a news announcer.?

to the Toledo Council of Churches for religious broadcasts. This organization de-
sires time at night over Station WTOL. The station has also cooperated with the
municipal and county governments and the various agencies of both the State and
Federal Governments in giving free time on the station and this policy will con-
tinue. The station has given free time to the Toledo Post of the American Legion,
the Y.M.C.A., Boy Scouts of America, and other worthwhile organizations. These
organizations desire time over the station at night and will cooperate in furnishing
program material for broadcasts. Station WSPD is at the present time affiliated with
the Nationa! Broadcasting Company and has been unable to give sufficient time to
these organizations at night.” (7 F.C.C. 194, 196-7.)

2 For discussion of “wire programs” as distinguished from “local live™ programs, see
“Uniform Definitions and Program Logs.”
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In contrast to its dllegations that time after 6 p. m. was sought for local
public service, the station broadcast only 20 minutes of local live sustaining
programs after 6 p. m. during the entire week—10 minutes of bowling scores
and 10 minutes of sports news.

Throughout the week, 91.8 percent of the broadcast time was commer-
cial. No evening time whatever during the week was given to the Toledo
American Legion, YMCA, Boy Scouts, or any other local organizations
which, according to the representations, desired time over the station at
night.

Nor was the time after 6 p. m. filled with commercial programs of such
outstanding merit as to leave no room for local service. From 6:15 to 6:30
p. m. on Tuesday, for example, a 15-minute program of transcribed music
was interrupted by seven spot announcements—at 6:18, 6:19, 6:22, 6:24Y5,
6:25Y2, 6:26%2, and 6:29 p. m. From 10:10 to 10:30 the same evening,
a transcribed musical program entitled “Music Hall” was interrupted by 10
spot announcements in 20 minutes—at 10:15, 10:16, 10:20, 10:21, 10:22,
10:23, 10:25, 10:26, 10:27, and 10:29%: p. m.

D. Transfer of Control: Station WBAL

In recent years, the purchase of an existing standard broadcast station has
become a more common means of entering broadcasting than the erection
of a new station.! The case of Station WBAL, Baltimore, illustrates the ex-
tent to which the service rendered by a station may be affected by a transfer
or assignment of license to a purchaser, and the need for integrating Com-
mission transfer and renewal procedures.

Station WBAL was originally licensed to the Consolidated Gas, Elec-
tric Light and Power Company of Baltimore, by the Department of Com-
merce. It began operations November 2, 1925.2

When the Federal Radio Commission was established in 1927, Station
WBAL was one of many stations which sought to procure a “cleared chan-

1 During the four years 1941 through 1944, inclusive, 98 new standard broadcast
stations were licensed, while 110 were assigned or transferred in toto, excluding
merely formal transfers or assignments involving no actual change of control.

2 The station began broadcasting with the following statement by the president of the
then licensee corporation:

“It is my privilege on this, our opening night, to dedicate this new radio station
to Baltimore and Maryland, and to the service of their people in such ways as
may be found most useful to them. This station is to be known as ‘Baltimore,” and
it will be so designated and referred to in the future announcing and operation.
The company which has financed its construction and will operate it now dedicates
it to the public service of this city and Commonwealth. It will be satisfied to par-
ticipate along with all others in this great community in such progress and ad-
vantage as its operation may bring forth. After tonight the name of this company
may not be heard in the announcements of this station, nor is it proposed to com-
mercialize its operation.”
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nel,” 25 of which were then being proposed. In support of its claim to a
cleared channel, the station submitted “A Description of WBAL, Balti-
more,” prepared for the information of the Federal Radio Commission,
August 1927, The “Description” stated: “Although WBAL is owned by a
private corporation, its operation closely approximates that of a public
enterprise.” The Station’s program policy was described as follows:

WBAL has endeavored to be a distinctive personality among broadcast-
ing stations. To attain this end its programs have maintained high musical and
artistic standards. The Station’s “No Jazz” policy is indicative.

The Station Director is also head of the Baltimore Municipal Department
of Music. The direct connections which the Director and various members of
the musical staff have with the private and public musical activities of the City
make possible a selection of the best artistic personnel, and provides a means of
coordination which is seldom found possible. The Station has maintained its
own features to a unique degree, until quite recently, over ninety percent of its
programs being rendered by its own studio organizations.

In addition to the regular features of the Studio, the programs of the Sta-
tion have included as a regular feature during the winter months, semi-weekly
organ recitals from the Peabody Conservatory of Music, at which institution is
located the largest single pipe organ south of New York. The Station has also
broadcast each season, a number of the most important musical services from
various churches throughout the city. During the summer these features were
supplanted by outdoor programs from a permanent pick-up point in one of the
public parks of the city, featuring two programs each week, one by the Balti-
more Municipal Band, the other by the Baltimore City Park Orchestra. Pro-
grams of the Baltimore Symphony Orchestra and other orchestral and choral
programs of city-wide interest have also been included in the station’s broad-
casting each season.

The station also employed regular musical organizations:

The following staff organizations which, in line with the policy of not
referring to the Gas and Electric Company, are designated simply by the call
letters of the Station, have been retained as regular features to insure a uni-
formly high standard of program. Some appear daily, others semi-weekly, or
weekly.

WBAL Concert Orchestra WBAL String Quartet
WBAL Opera Company WBAL Dance Orchestra
WBAL Salon Orchestra WBAL Male Quartet
WBAL Ensemble WBAL Mixed Quartet
WBAL Dinner Orchestra WBAL Trio

From the personnel of the various organizations is also drawn talent for special
presentations, such as continuity programs, musical scenarios and programs for
special events.
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The competition among the several hundred stations then on the air
for the 25 proposed clear channels was very strenuous, and the Commission
made it clear that “superior programs” would be one test, or perhaps the
principal test, of eligibility.?

On November 20, 1934, application was made for transfer of control
of the WBAL Broadcasting Company from the Consolidated Gas, Electric
Light and Power Company to American Radio News Corporation, an
absentee holding company. An amended application was filed December 1,
1934, and the transfer was approved, without a hearing, on January 8,
1935. At that time, no representations concerning program service were re-
quired of transferees, so that the purchasers were able to enter broadcasting
without the representations which would have been required had they ap-
plied for a new station. Currently, transferees are required to state whether
the transfer will affect the service, and if s0, in what respects.

An examination of the program logs of Station WBAL for the week
beginning Sunday, April 23, 1944, shows that its present mode of operation
is in marked contrast to its operation described above under the previous
licensee.

Thus, during the week beginning Sunday, April 23, 1944, only 12.5
percent of the program time between 8 a. m. and 11 p. m. was sustaining,
On Monday through Friday of that week, less than 6 percent of the program
time between 8 a. m. and 11 p. m. was sustaining, and no sustaining
programs whatever were broadcast on those days between 2 p. m. and
11 p. m.—a total of 45 hours.*

Between 8 a. m. and 11 p. m. of the week beginning April 23, 1944,
Station WBAL broadcast 507 spot announcements, of which 6 were sus-
taining public service announcements. An example—not unique—of the
piling up of spot announcements is found in the 45-minute period from

3Thus on December 5, 1927, Commissioner O. H. Caldwell wrote to the Mayor of
Baltimore:

“The members of the Commission have asked me to acknowledge yours of
December 1st.,, and to assure you that the Commission desires to facilitate in every
way the presentation of good programs to the people of Baltimore through the local
stations.

“If there are any channels now in use by other stations to which any Balti-
more station feels better entitled, by reason of superior programs, the Baltimore
station has but to make application, and after a hearing has been held, at which
both sides will be given an opportunity to present full testimony, the members of
the Commission will endeavor to assign the channel in the best public interest.”
(Emphasis supplied.)

4 As used in this paragraph a “commercial” program is any program which is either
paid for by a sponsor, or interrupted more than once per 15 minutes by commer-
cial spot announcements. A 15-minute program preceded, followed, and inter-
rupted once by commercial spot announcements is nevertheless classified as sus-
taining. For the Commission’s proposed future definitions of “commercial” and
“sustaining” programs, see “Uniform Definitions and Program Logs.” For a discus-
sion of the importance of and need for sustaining programs, see below, pp. 147-171.
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8:15 a. m. to 9:00 a. m. on Monday, April 24, 1944, during which 16 spot
announcements were broadcast or one every 2.8 minutes.

Less than 2.5 percent of the station’s time between 8 a. m. and 11 p. m.
during the week was devoted to sustaining programs of local live origin.
The only live sustaining programs carried during the entire week, 8 a. m. to
11 p. m., were as follows:

News at various time 95 minutes
“Gif-Ted Children,” by remote control,

Saturday, 9:45-10:00 a.m. 15 minutes
“The Family Hour,” Saturday, 10:15-

10:30 a. m. 15 minutes
“Musical Maneuvers,” Saturday, 2:00-

2:30 p. m. 30 minutes

Total live sustaining for the week 155 minutes

Station WBAL devoted 9 hours and 50 minutes to religious programs
during the week—only 30 minutes of which was on a sustaining basis. The
remaining 9 hours and 20 minutes were paid for by the religious organiza-
tions involved.

Station WBAL carried one forum or round table discussion-type pro-
gram, either local or of network origin, during the week. The University of
Chicago Round Table was made available to WBAL by NBC; but WBAL
carried instead two transcribed commercial music programs and two 5-
minute commercial talk programs.

The extent to which Baltimore has long been a world-renowned music
center is noted above. During the entire week in question, the only local live
music broadcast by Station WBAL between 8 a. m. and 11 p. m. was as
follows:

A 10-minute “Music Award” commercial program.

“Musical Maneuvers,” Saturday, 2:00-2:30 p. m.

“Songs of Romance,” commercial, at various times, totalling 50 minutes
for the week.

The National Broadcasting Company designates certain of its outstand-
ing sustaining programs as “Public Service Programs”: These programs
were until 1945 marked with an American shield on its program schedules.
During the week beginning April 23, 1944, NBC designated 19 programs
as “Public Service Programs.” Of these, Station WBAL carried five® and
failed to carry 14. The 14 NBC “Public Service Programs” not carried and
the programs carried by WBAL in lieu thereof are shown below:

5 “Here's to Youth,” “Doctors at War,” “American Story.” “Army Hour,” and “Cath-
olic Hour,” all half-hour programs.
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E. Representations made in court: Station KHMO

The KHMO case (4 F.C.C. 505; 70 App. D. C. 80) is of interest because
it involves an element of judicial review, and a comparison of representa-
tions made in court with present performance.

The Courier Post Publishing Company of Hannibal, Missouri, now the
licensee of Station KHMO, originally applied for a new station at Hannibal
in 1936, as did a competing applicant. The Commission, after a hearing,
was unable to find that a need existed for a local station in Hannibal and
accordingly both applications were denied.

On appeal to the U. S. Court of Appeals for the District of Columbia
(70 App. D.C. 80, 104 F.(2d) 213), the Court found that the Commission
was in error, and that a need did exist for a local broadcast station to serve
the particular local interests of the Hannibal community. Speaking through
Judge Vinson, the Court noted (pp. 82-83) that service was available from
other stations, but that “none of these stations provide for the local needs
of Hannibal.” The Court cited a Commission definition of a local station as
one which would serve “to present programs of local interest to the residents
of that community; to utilize and develop local entertainment talent which
the record indicates is available; to serve local, religious, educational, civic,
patriotic, and other organizations; to broadcast local news; and to generally
provide a means of local public expression and a local broadcast service to
listeners in that area.”!

The Court cited in detail the programs which the applicant proposed to
broadcast® and relied in particular on the applicant’s representations that it
“planned to use local talent—an abundance of which was shown to be avail-
able—and in this manner serve public interest of that area. Thus, it appears
that the petition for a construction permit is supported by overwhelming
evidence showing the local need for a local station to serve in the manner set
out.” (Emphasis supplied.)

! Okmulgee Broadcasting Corporation, 4 FCC 302.

2 Thus the Court noted that the applicant “proposed to give portions of its time, without
charge, to the various local civic, educational, athletic, farming, fraternal, religious,
and charitable organizations. Its proposed program consists of: Entertainment 42%,
educational 20%, news 9%, religious 9%, agriculture 10%, fraternal 5%, and civic
activities 5%. The tentative program contemplated, particularly, the use of the
facilities of the station to aid education in supplementing classroom work, and in
broadcasting from a secondary studio located at Hannibal La Grange College sub-
jects of scholastic interest and athletic events; the use by the Hannibal Chamber of
Commerce to further business relations; the use by the County Agriculture Agent
to bring before farmers and farm clubs the subject matter that is offered through
the United States Department of Agriculture and Missouri College of Agriculture
on farm problems; the use by the County Health Department to give information
concerning maternity and child health, public health problems, particularly pre-
vention of disease, food and milk control, and general sanitation; the use of the
station by business in advertising; the promotion of literary and philanthropic ac-
tivities; the promotion of better civic spirit; the furtherance of physical culture,
and social activities of the Y.M.C.A. and Boy Scouts; and the broadcasting of daily
religious services of the several Hannibal churches.” (70 App. D.C. 80, 82-3.)
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Pursuant to this decision of the Court of Appeals, the Commission
granted a license. It appears, however, that the program service rendered is
markedly different from the representations upon which the Court relied.
For example, only 14.2 percent of the station’s time for the week beginning
April 22, 1945, was devoted to the “local talent™ said to be so abundant in
the area. More than 85.8 percent of its time, in contrast, was devoted to
network programs and transcriptions. Instead of giving its time “without
charge” to local religious organizations, as represented, Station KHMO sold
4% hours of time during the week to such organizations on a commercial
basis, and provided no time for local religious programs without charge.

PART II. COMMISSION JURISDICTION WITH
RESPECT TO PROGRAM SERVICE

The contention has at times been made that Section 326 of the
Communications Act, which prohibits censorship or interference with free
speech by the Commission, precludes any concern on the part of the Com-
mission with the program service of licensees. This contention overlooks
the legislative history of the Radio Act of 1927, the consistent administra-
tive practice of the Federal Radio Commission, the re-enactment of iden-
tical provisions in the Communications Act of 1934 with full knowledge
by the Congress that the language covered a Commission concern with pro-
gram service, the relevant court decisions, and this Commission’s concern
with program service since 1934.

The Communications Act, like the Radio Act of 1927, directs the
Commission to grant licenses and renewals of licenses only if public inter-
est, convenience and necessity will be served thereby. The first duty of the
Federal Radio Commission, created by the Act of 1927, was to give con-
crete meaning to the phrase “public interest” by formulating standards to
be applied in granting licenses for the use of practically all the then avail-
able radio frequencies. From the beginning it assumed that program service
was a prime factor to be taken into consideration. The renewal forms pre-
pared by it in 1927 included the following questions:

(11) Attach printed program for the last week.
(12) Why will the operation of the station be in the public convenience,
interest and necessity?

(a) Average amount of time weekly devoted to the following serv-
ices (1) entertainment (2) religious (3) commercial (4) educa-
tional (5) agricultural (6) fraternal.

(b) Is direct advertising conducted in the interest of the applicant
or others?

Copies of this form were submitted for Congressional consideration.!

3 Including news programs read off the ticker by a local announcer.

1 Hearings on Jurisdiction of Radio Commission, House Committee on Merchant
Marine and Fisheries, 1928, p. 26.



142 Freedom of Expression: Regulation of Programming

In its Annual Report to Congress for 1928, the Commission stated
(p. 161):

The Commission believes it is entitled to consider the program service
rendered by the various applicants, to compare them, and to favor those which
render the best service.

The Federal Radio Commission was first created for a term of one
year only. In 1928 a bill was introduced to extend this term and extensive
hearings were held before the House Commitiee on Merchant Marine and
Fisheries. The Commissioners appeared before the Committee and were
questioned at length as to their administration of the Act. At that time Com-
missioner Caldwell reported that the Commission had taken the position
that

. each station occupying a desirable channel should be kept on its toes to
produce and present the best programs possible and, if any station slips from
that high standard, another station which is putting on programs of a better
standard should have the right to contest the first station’s position and after
hearing the full testimony, to replace it. (Hearings on Jurisdiction, p. 188.)

The Commissioner also reported that he had concluded, after 18 months’
experience, that station selections should not be made on the basis of prior-
ity in use and stated that he had found that a policy—

. . of hearings, by which there is presented full testimony on the demonstrated
capacity of the station to render service, is a much better test of who is entitled
to those channels. (Ibid.)

By 1929 the Commission had formulated its standard of the program
service which would meet, in fair proportion, “the tastes, needs and de-
sires of all substantial groups among the listening public.” A well-rounded
program service, it said, should consist of

entertainment, consisting of music of both classical and lighter grades, religion,
education, and instruction, important public events, discussion of public ques-
tions, weather, market reports, and news and matters of interest to all members
of the family. (Great Lakes Broadcasting Co., reported in F.R.C., 3d Annual
Report, pp. 33-35.)

By the time Congress had under consideration replacing the Radio Act
of 1927 with a new regulatory statute, there no longer existed any doubt
that the Commission did possess the power to take over-all program service
into account. The broadcasting industry itself recognized the “manifest
duty” of the Commission to consider program service. In 1934, at hearings
before the House Committee on Interstate Commerce on one of the bills
which finally culminated in the Communications Act of 1934, the National
Association of Broadcasters submitted a statement which contained the fol-
lowing (Hearings on H. R. 8301, 73rd Cong., p. 117):
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It is the manifest duty of the licensing authority, in passing upon applications
for licenses or the renewal thereof, to determine whether or not the applicant is
rendering or can render an adequate public service. Such service necessarily in-
cludes broadcasting of a considerable proportion of programs devoted to educa-
tion, religion, labor, agricultural and similar activities concerned with human
betterment. In actual practice over a period of 7 years, as the records of the
Federal Radio Commission amply prove, this has been the principal test which
the Commission has applied in dealing with broadcasting applications. (Empha-
sis supplied.)

In hearings before the same committee on the same bill (H. R. 8301,
73rd Cong.) Chairman Sykes of the Federal Radio Commission testified
(pp. 350-352):

That act puts upon the individual licensee of a broadcast station the private
initiative to see that those programs that he broadcasts are in the public in-
terest. . . . Then that act makes those individual licensees responsible to the
licensing authority to see that their operations are in the public interest.

Our licenses to broadcasting stations last for 6 months. The law says that they
must operate in the public interest, convenience, and necessity. When the time
for a renewal of those station licenses comes up, it is the duty of the Commis-
sion in passing on whether or not that station should be relicensed for another
licensing period, to say whether or not their past performance during the last
license period has been in the public interest. (Emphasis supplied.)

Under the law, of course, we cannot refuse a renewal until there is a hearing
before the Commission. We would have to have a hearing before the Commis-
sion, to go thoroughly into the nature of all of the broadcasts of those stations,
consider all of those broadcasts, and then say whether or not it was operating in
the public interest.

In the full knowledge of this established procedure of the Federal Ra-
dio Commission, the Congress thereupon re-enacted the relevant provisions
in the Communications Act of 1934.

In the course of the discussion of the 1934 Act, an amendment to the
Senate bill was introduced which required the Commission to allocate 25
percent of all broadcasting facilities for the use of educational, religious,
agricultural, labor, cooperative and similar non-profit-making organizations.
Senator Dill, who was the sponsor in the Senate of both the 1927 and 1934
Acts, spoke against the amendment, stating that the Commission already
had the power to reach the desired ends (78 Cong. Rec. 8843):

The difficulty probably is in the failure of the present Commission to take the
steps that it ought to take to see to it that a larger use is made of radio facilities
for education and religious purposes.

I may say, however, that the owners of large radio stations now operating have
suggested to me that it might be well to provide in the license that a certain
percentage of the time of a radio station shall be allotted to religious, educa-
tional, or non-profit users.
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Senator Hatfield, a sponsor of the amendment, had also taken the po-

sition that the Commission’s power was adequate, saying (78 Cong. Rec.
8835):

I have no criticism to make of the personnel of the Radio Commission, except
that their refusal literally to carry out the law of the land warrants the Congress
of the United States writing into legislation the desire of Congress that educa-
tional institutions be given a specified portion of the radio facilities of our
country. (Emphasis supplied.)

The amendment was defeated and Section 307 (c) of the Act was sub-
stituted which required the Commission to study the question and to report
to Congress its recommendations.

The Commission made such a study and in 1935 issued a report ad-
vising against the enactment of legislation. The report stated:

Commercial stations are now responsible under the law, to render a public
service, and the tendency of the proposal would be to lessen this responsibility.

The Commission feels that present legislation has the flexibility essential
to attain the desired ends without necessitating at this time any changes in the
law.

There is no need for a change in the existing law to accomplish the helpful
purposes of the proposal.

In order for non-profit organizations to obtain the maximum service pos-
sible, cooperation in good faith by the broadcasters is required. Such coopera-
tion should, therefore, be under the direction and supervision of the Commis-
sion. (Report of the Federal Communications Commission to Congress Pur-
suant to Sec. 307(c) of the Communications Act of 1934, Jan. 22, 1935.)
(Empbhasis supplied.)

On the basis of the foregoing legislative history there can be no doubt
that Congress intended the Commission to consider overall program service
in passing on applications. The Federal Communications Commission from
the beginning accepted the doctrine that its public interest determinations,
like those of its predecessor, must be based in part at least on grounds of
program service. Thus early in 1935 it designated for joint hearing the re-
newal applications of Stations KGFJ, KFWB, KMPC, KRKD, and KIEV,
in part “to determine the nature and character of the program service ren-
dered . . .’ In re McGlasham et al., 2 F.C.C. 145, 149. In its decision, the
Commission set forth the basis of its authority as follows:

Section 309(a) of the Communications Act of 1934 is an exact restatement
of Section 11 of the Radio Act of 1927. This section provides that subject to the
limitations of the Act the Commission may grant licenses if the public interest,
convenience, and necessity will be served thereby. The United States Court of
Appeals for the District of Columbia in the case of KFKB Broadcasting Asso-
ciation, Inc. v. Federal Radio Commission, 60 App. D.C. 79, held that under
Section 11 of the Radio Act of 1927 the Radio Commission was necessarily
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called upon to consider the character and quality of the service to be rendered
and that in considering an application for renewal an important consideration
is the past conduct of the applicant. (2 F.C.C. 145, 149.)

The courts have agreed that the Commission may consider program
service of a licensee in passing on its renewal application. In the first case in
which an applicant appealed from a Commission decision denying the re-
newal of a station license in part because of its program service, the court
simply assumed that program service should be considered in determining
the question of public interest and summarized and adopted the Commis-
sion’s findings concerning program service as a factor in its own decision.?
In 1931, however, the question was squarely presented to the Court of
Appeals when the KFKB Broadcasting Association contended that the ac-
tion of the Commission in denying a renewal of its license because of the
type of program material and advertising which it had broadcast, consti-
tuted censorship by the Commission. The Court sustained the Commission,
saying:

It is apparent, we think, that the business is impressed with a public interest and
that, because the number of available broadcasting frequencies is limited, the
Commission is necessarily called upon to consider the character and quality
of the service to be rendered. In considering an application for a renewal of a
license, an important consideration is the past conduct of the applicant, for “by
their fruits shall ye know them.” Matt. VII: 20. Especially is this true in a case
like the present, where the evidence clearly justifies the conclusion that the
future conduct of the station will not differ from the past. (KFKB Broadcasting
Association v. Federal Radio Commission, 47 F. 2d 670.) (Empbhasis supplied.)

In 1932, the Court affirmed this position in Trinity Methodist Church
v. Federal Radio Commission, 62 F. (2d) 850, and went on to say that it
is the “duty” of the Commission “to take notice of the appellant’s conduct
in his previous use of the permit.”

The question of the nature of the Commission’s power was presented
to the Supreme Court in the network case. The contention was then made
that the Commission’s power was limited to technological matters only. The
Court rejected this, saying (National Broadcasting Company v. United
States, 319 U.S. 190, 216-217):

The Commission’s licensing function cannot be discharged, therefore, merely
by finding that there are no technological objections to the granting of a license.
If the criterion of “public interest” were limited to such matters, how could
the Commission choose between two applicants for the same facilities, each of
whom is financially and technically qualified to operate a station? Since the
very inception of federal regulation by radio, comparative considerations as to
the service to be rendered have governed the application of the standard of
“public interest, convenience, or necessity.”

2 Technical Radio Laboratory v. Federal Radio Commission, 59 App. D.C. 125
36 F. (2d) 111.
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The foregoing discussion should make it clear not only that the Com-
mission has the authority to concern itself with program service, but that it
is under an affirmative duty, in its public interest determinations, to give full
consideration to program service. Part I1I of this Report will consider some
particular aspects of program service as they bear upon the public interest.

PART III. SOME ASPECTS OF “PUBLIC
INTEREST” IN PROGRAM SERVICE

As has been noted, the Commission must determine, with re-
spect to each application granted or denied or renewed, whether or not the
program service proposed is “in the public interest, convenience, and ne-
cessity.”

The Federal Radio Commission was faced with this problem from the
very beginning, and in 1928 it laid down a broad definition which may still
be cited in part:

Broadcasting stations are licensed to serve the public and not for the purpose
of furthering the private or selfish interests of individuals or groups of indi-
viduals. The standard of public interest, convenience, or necessity means noth-
ing if it does not mean this. . . . The emphasis should be on the receiving of
service and the standard of public interest, convenience, or necessity should be
construed accordingly. . . . The entire listening public within the service area
of a station, or of a group of stations in one community, is entitled to service
from that station or stations. . . . In a sense a broadcasting station may be re-
garded as a sort of mouthpiece on the air for the community it serves, over
which its public events of general interest, its political campaigns, its election
results, its athletic contests, its orchestras and artists, and discussion of its public
issues may be broadcast. If . . . the station performs its duty in furnishing a
well rounded program, the rights of the community have been achieved. (In re
Great Lakes Broadcasting Co., F.R.C. Docket No. 4900; cf. 3rd Annual Report
of the F.R.C., pp. 32-36.) (Emphasis supplied.)

Commission policy with respect to public interest determinations is for
the most part set by opinions in particular cases. (See, for example, cases
indexed under “Program Service” in Volumes 1 through 9 of the Commis-
sion’s Decisions.) A useful purpose is served, however, by occasional over-
all reviews of Commission policy. This Part will discuss four major issues
currently involved in the application of the “public interest” standard to
program service policy; namely, (A) the carrying of sustaining programs,
(B) the carrying of local live programs, (C) the carrying of programs de-
voted to public discussion, and (D) the elimination of commercial adver-
tising excesses.
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A. The carrying of sustaining programs

The commercial program, paid for and in many instances also selected,
written, casted, and produced by advertisers and advertising agencies, is the
staple fare of American listening. More than half of all broadcast time is
devoted to commercial programs; the most popular programs on the air are
commercial. The evidence is overwhelming that the popularity of American
broadcasting as we know it is based in no small part upon its commercial
programs.

Nevertheless, since the early days of broadcasting, broadcasters and
the Commission alike have recognized that sustaining programs also play
an integral and irreplaceable part in the American system of broadcasting.
The sustaining program has five distinctive and outstanding functions.

1. To secure for the station or network a means by which in the over-
all structure of its program service, it can achieve a balanced in-
terpretation of public needs.

2. To provide programs which by their very nature may not be spon-

sored with propriety.

To provide programs for significant minority tastes and interests.

4. To provide programs devoted to the needs and purposes of non-
profit organizations.

5. To provide a field for experiment in new types of programs, secure
from the restrictions that obtain with reference to programs in which
the advertiser’s interest in selling goods predominates.

i

(1) Balance-wheel function of the sustaining program

The sustaining program is the balance-wheel by means of which the im-
balance of a station’s or network’s program structure, which might other-
wise result from commercial decisions concerning program structure, can
be redressed.

Dr. Frank N. Stanton, then Director of Research and now vice-presi-
dent of the Columbia Broadcasting System, explained this function to the
House Committec on Interstate and Foreign Commerce (Hearings on H. R.
4597, T7th Cong., 2nd Sess., May 7, 1942, page 289):

One use Columbia makes of sustaining programs is to supplement com-
mercial offerings in such ways as to achieve, so far as possible, a full and bal-
anced network service. For example, if the commercial programs should be
preponderantly musical, Columbia endcavors to restore program balance with
drama or the like in its sustaining service.

The Commission, as well as broadcasters themselves, has always in-
sisted that a “well-balanced program structure” is an essential part of broad-



148 Freedom of Expression: Regulation of Programming

casting in the public interest. At least since 1928, and continuing to the
present, stations have been asked, on renewal, to set forth the average
amount of time, or percentage of time, devoted to entertainment programs,
religious programs, educational programs, agricultural programs, fraternal
programs, etc.; and the Commission has from time to time relied upon the
data thus set forth in determining whether a station has maintained a well-
balanced program structure.!

In metropolitan areas where the listener has his choice of several sta-
tions, balanced service to listeners can be achieved either by means of a
balanced program structure for each station or by means of a number of
comparatively specialized stations which, considered together, offer a bal-
anced service to the community. In New York City, a considerable degree
of specialization on the part of particular stations has already arisen—one
station featuring a preponderance of classical music, another a preponder-
ance of dance music, etc. With the larger number of stations which FM will
make possible, such specialization may arise in other cities. To make pos-
sible this development on a sound community basis, the Commission pro-
poses in its application forms hereafter to afford applicants an opportunity
to state whether they propose a balanced program structure or special em-
phasis on program service of a particular type or types.

Experience has shown that in general advertisers prefer to sponsor pro-
grams of news and entertainment. There are exceptions; but they do not
alter the fact that if decisions today were left solely or predominantly to
advertisers, news and entertainment would occupy substantially all of the
time. The concept of a well-rounded structure can obviously not be main-
tained if the decision is left wholly or preponderantly in the hands of adver-
tisers in search of a market, each concerned with his particular half hour,

I The question asked on renewal in recent years is as follows:
“State the average percentage of time per month (combined total should
equal 100% ) devoted to—

“Commercial Programs “Sustaining Programs
“1. Entertainment [The categories specified
2. Educational under this column are
3. Religious the same as those in the
4. Agricultural adjacent column.—Ed.]
S. Civic (include in this item fraternal, Chamber of

Commerce, charitable, and other civic but non-
governmental programs)

6. Governmental (include in this item all municipal,
state, and federal programs, including political or
controversial broadcasts by public officials, or can-
didates for public office, and regardless of whether
or not the programs included under this item are
entertainment, educational, agricultural, etc., in
character)

. News

o 00 =

. Total”
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rather than in the hands of stations and networks responsible under the
statute for overall program balance in the public intcrest.

A device by which some nctworks and stations are sccking to prevent
program imbalance is the “package” program, selected, written, casted and
produced by the network or station itself, and sold to the advertiser as a
ready-built package, with the time specified by the station or network. In
order to get a particular period of time, the advertiser must take the pack-
age program which occupies that period. This practice, still far from gen-
eral, appears to be a step in the direction of returning control of programs
to those licensed to operate in the public interest. The commercial “pack-
age” program is not a substitute for the sustaining program, however, for
reasons set forth in subsections (2) through (5) of this section.

What happens when the balance-wheel function of the sustaining pro-
gram is neglected can be illustrated by the case of the “soap opera,” defined
as “a continuing serial in dramatic form, in which an understanding of to-
day’s episode is dependent upon previous listening.”

In January 1940, the four networks provided listeners with 592 day-
time hours of sponsored programs weekly. Of these, 55 hours were devoted
to soap operas. Only 412 sponsored daytime hours a week on the four net-
works were devoted to any other type of program. Advertisers, in short,
were permitted to destroy overall program balance by concentration on one
type of program. The number of soap opecras subsequently increased, reach-
ing in April 1941 a total of some S0 commercially sponsored network soap
operas a day.? Since then, there has been some decline, and the introduc-
tion of some sustaining programs in daytime hours has begun to modify the
picture.

The extent of program imbalance still prevalent is indicated by the fact
that in September 1945 the National Broadcasting Company was still de-
voting 43 hours per day, Monday through Friday, to 19 soap operas, and
the Columbia Broadcasting System was similarly devoting 4% hours daily,
Monday through Friday, to 17 such programs.

The following table presents data concerning soap operas during the
period December 1944—April 1945.22 Column 1 shows the “rating” of the
19 soap operas broadcast by NBC and the 17 broadcast by CBS—that is,
the percentage of telephone homes in 32 large cities where a respondent
stated that the radio was tuned to the program in question or the station
carrying the program. Column 2 shows the size of the available audience as
determined by the same telephone calls—that is, the percentage of telephone
homes in which someone was at home and awake to answer the telephone.
Column 3, which is the “resultant” of columns 1 and 2, thus shows the
recruiting power of the program-—that is, the percentage of the available
audience actually tuned to each soap opera. It will be noted that the most

2 C. E. Hooper, Inc., “Year End Review of 1943 Daytime Radio Listening.”
2aSee Fortune, March 1946, p. 119, “Soap Opera.”
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Program Available Recruiting
Rating Audience Efficiency

Mon.—Fri. 10:15a.m. Lora Lawton 33 75.3 4.4
10:30 am. Road of Life 3.0 75.4 4.0
10:45a.m. Joyce Jordan 3.0 73.6 4.1

| 11:45a.m. David Harum 2.9 722 4.0
2:00 p.m. Guiding Light 55 68.2 8.1
2:15p.m. Today’s Children 6.0 67.1 8.9
2:30 p.m. Woman in White 5.6 66.0 8.5
3:00 p.m. A Woman of America 4.6 66.1 7.0
3:15p.m. Oxydol’'s Own Ma Perkins 6.1 66.2 9.2
3:30 p.m. Pepper Young’s Family 7.1 65.9 10.7
3:45 p.m. Right to Happiness 7.0 66.4 10.5
4:00 p.m. Backstage Wife 6.7 67.6 9.9
4:15 p.m. Stella Dallas 6.9 67.4 10.2
4:30 p.m. Lorenzo Jones 6.7 68.7 9.8
4:45 p.m. Young Widder Brown 7.5 69.6 10.7
5:00 p.m. When a Girl Marries 8.9 71.1 12.5
5:15 p.m. Portia Faces Life 7.9 71.6 11.0
5:30 p.m. Just Plain Bill 6.5 73.4 8.9
5:45 p.m. Front Page Farrell 5.6 74.7 7.5

CBS SOAP OPERAS

Mon.—Fri. 10:00 a.m. Valiant Lady 2.9 76.1 3.8
10:15 a.m. Light of the World 3.7 75.3 4.9
10:30 a.m. The Strange Romance of

Evelyn Winters 34 75.4 4.5
10:45 a.m. Bachelor’s Children 4.3 73.6 5.8
11:00 a.m. Amanda of Honeymoon
Hill 2.8 74.5 3.8
11:15 a.m. Second Husband 33 73.3 4.5
11:30 a.m. Bright Horizon 4.5 73.1 6.2
12:15 p.m. Big Sister 6.7 72.1 9.3
12:30 p.m. The Romance of Helen
Trent 7.0 72.1 9.7
12:45 p.m. Our Gal Sunday 6.8 70.8 9.6
1:00 p.m. Life Can Be Beautiful 7.2 70.4 10.2
1:15 p.m. Ma Perkins 7.7 69.7 11.0
1:45p.m. Young Dr. Malone 5.1 68.2 7.5
2:00 p.m. Two On a Clue 4.3 68.2 6.3
2:15 p.m. Rosemary 4.1 67.1 6.1
2:30 p.m. Perry Mason 3.8 66.0 5.8
2:45 p.m. Tena & Tim 3.8 66.1 5.7

Source: “Sectional” Hooperatings, Dec. 1944-April 1945, Winter-Spring.
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popular soap opera on the air during the period in question recruited 12.5
percent of the available audience. The average NBC soap opera recruited
8.4 percent of the available audience, and the average CBS soap opera re-
cruited 6.7 percent of the available audience. In contrast, approximately
76.8 percent of the available audience answering the telephone during the
soap opera hours reported that they had their radios turned off altogether.

The “ratings” of the NBC and CBS soap operas must be considered in
the light of the dominant position in the spectrum occupied by the stations
concerned. Thus in the 32 cities in which the surveys in question were made,
the power of the statigns affiliated with each network was as follows:

Average power

Total power per station
32 CBS stations 925,000 w 28,906 w
32 NBC stations 835,000 w 26,093 w
32 ABC stations 222,250 w 6,945 w
32 Mutual stations 200,000 w 6,250 w

Several reasons may be suggested for the popularity of soap operas
among advertisers.® First, the soap opera is among the cheapest of all net-
work shows to produce. The weekly production costs of the ordinary soap
opera are reported to be less, for five 15-minute periods, than some adver-
tisers spend on a one-minute transcribed spot announcement. Second, ad-
vertisers are not interested merely or primarily in the size of the audience
which they achieve. They are interested also, and perhaps primarily, in two
other indices of program effectiveness. One is the “sponsor identification
index” which is defined as “the percent of listeners to a specific program
which knows the name of the program’s advertiser, or of any of his prod-
ucts.” The other is the “product use index,” defined as “the use of a spon-
sor’s brand of product and that of his competitors among listeners to his
program compared with non-listeners.” An advertiser relying on the sponsor
identification index, for example, may prefer a soap opera which appeals
to only one million listeners and indelibly impresses the name of his product
on two-thirds of them, rather than a non-soap opera program which appeals
to two million listeners but impresses the sponsor’s name on less than one-

3 According to the Cooperative Analysis of Broadcasting (CAB), network commer-
cial time during the day from October 1943 to April 1944 was divided as follows:

Serial drama 574%
News and talks 10.7%
Variety 8.7%
Drama 6.8%
Children’s Programs 4.7%
Classical and Semi-Classical 4.5%
Audience Participation 2.8%
Popular Music 22%
Familiar Music 1.3%
Hymns 0.9%

100 %
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third. Similarly, an advertiser may prefer a soap opera which, as in an
actual instance, results in the use of his product by 46.5 percent of those
who listen (as compared with 25.1 percent of use among non-listeners),
even though the program in question appeals to comparatively few listeners.

Mr. Duane Jones, head of an advertising agency reputed to be one of
the five largest in New York, clearly was considering the special interests of
advertisers rather than the public interest, when he declared:

The best radio program is the one that sells the most goods, not necessarily
the one that holds the highest Hooper or Crossley rating.*

Whether or not the reasons cited for the popularity of soap operas
among advertisers are the decisive ones, it is clear that the result on many
stations has been a marked imbalance of program structure during the day-
time hours; and it is significant that the first steps recently taken to redress
this imbalance have been the addition of sustaining programs. It is by means
of the sustaining program that program imbalance, consequent upon spon-
sor domination of excessive blocks of time, can be redressed by those re-
sponsible for program structure—balance—the licensees, including the net-
works.

(2) Programs inappropriate for commercial sponsorship

A second role of the sustaining program is to provide time for oroadcasts
which by their very nature may not be appropriate for sponsorship. As
early as 1930, Mr. Merlin H. Aylesworth, then president of the National
Broadcasting Company, recognized this role of the sustaining program in
testimony before the Senate Committee on Interstate Commerce, even pro-
posing that college football games were by their nature inappropriate for
commercial sponsonship.> More recently, in 1941, Mr. Niles Trammell,
president of the National Broadcasting Co., has stated:

Another reason for the use of sustaining programs was the voluntary
recognition on the part of broadcasters that programs of certain types, such as
religious programs, informative programs furnished by various governmental

4 The advertiser view cited may be contrasted with one of the “basic principles” in
the interpretation of the phrase “public interest, convenience or necessity” laid
down by the Federal Radio Commission in 1928:

“While it is true that broadcasting stations in this country are for the most
part supported or partially supported by advertisers, broadcasters are not given
these great privileges by the United States Government for the primary benefit of
advertisers. Such benefit as is derived by advertisers must be incidental and en-
tirely secondary to the interest of the public.” (Emphasis in original.)

5“Mr. Aylesworth. . . . We have refused to permit from our system the sponsoring
of football games by commercial institutions. That may be a wrong policy; I do
not know; but 1 have assumed that with all these youngsters in their management
boards and with all of the commercialism that is talked about, and so forth, that I
just did not quite like to see the Yale-Harvard game announced ‘through the cour-
tesy of so and so.'” (Hearings on S. 6, 1930, p. 1711.)
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agencies and certain programs involving discussions of political principles and
other controversial issues, were not suited to advertising sponsorship. The use
of high types of sustaining programs also creates goodwill for the station and
induces people to become accustomed to listening to certain stations in pref-
erence to others.5

The Code of the National Association of Broadcasters similarly recog-
nized, until 1945, that the presentation of controversial issues (except fo-
rums) should be exclusively in sustaining programs. While the Commission
has recently held that an absolute ban on the sale of time for the discussion
of public issues may under certain circumstances not serve the public in-
terest,” it is nevertheless clear that such broadcasts should be primarily of a
sustaining nature.

The Commission has never set forth and does not now propose to set
forth the particular types of program which, for one reason or another, must
remain free from commercial sponsorship. It does, however, recognize
along with the stations and networks themselves that there are such pro-
grams.® Self-regulation consonant with public sentiment, and a responsible
concern for the public interest, can best insure a suitable interpretation of
the basic principle which the industry itself has always recognized, that
some programs are by their nature unsuitable for commercial sponsorship.
Public interest requires that sustaining time be kept available for such
broadcasts.

(3) Significant minority tastes and interests

It has long been an established policy of broadcasters themselves and of the
Commission that the American system of broadcasting must serve significant
minorities among our population, and the less dominant needs and tastes
which most listeners have from time to time. Dr. Frank Stanton, in his testi-
mony before the House Committee on Interstate and Foreign Commerce in
1942, previously cited, set forth this function of the sustaining programs as
follows:

6 Affidavit of Niles Trammel, in National Broadcasting Co. v. United States in the
Supreme Court of the U.S., October Term, 1941, No. 1025, Transcript of Record,
p. 228.

7In the Matter of United Broadcasting Co. (WHKC), decided June 26, 194S.

8 For example, one station has recently stated its refusal to exploit the problems of
returning veterans on commercial programs, preferring programs devoted to veteran
problems on a sustaining basis. Variety, for March 14, 1945, reports:

“WMCA FEELS VETS WOULD RESENT COM'L EXPLOITATION OF

REHABILITATION SHOW.

“Plans for the production of a new program helping returning GIs rehabili-
tate themselves, and to aid their families in the readjustment period, are being
planned by WMCA, N.Y. Move further reflects the industry-wide consciousness of
the vital issue. . . .

“Show will not be for sale, station feeling vets would resent having solution of
their problems made the subject of commercial exploitation. As result it’s going on
as a public service show.”
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There is another feature of sustaining service which differentiates it from
commercial programs. While the CBS sustaining service recognizes the broad
popular tastes, it also gives attention to smaller groups. It is known that the
New York Philharmonic Symphony Orchestra, the Columbia Work Shop, In-
vitation to Learning, Columbia Broadcasting Symphony, and many other ambi-
tious classical programs never reach the largest audience, but Columbia, none-
theless, puts them on year after year for minorities which are growing steadily.

Many sustaining programs, originally designed for comparatively small
audiences, have proved so popular that they have subsequently acquired
commercial sponsorship. “Of Men and Books.” for example, was a sustain-
ing feature of a literary nature for more than seven years, from May 26,
1938 to September 8, 1945, before a sponsor was obtained. When such a
program becomes sponsored, the way is open for devoting sustaining time
to still other types of programs having less than maximum audience appeal.

But even if they may not be able to compete, initially or ever, with
Fibber McGee and Molly in size of audience, *‘sponsor identification index,”
and “product usc index,” such programs are essential to a well-balanced
program structure. It is no doubt partly due to recognition of this fact that
time has always been reserved from sponsorship for the carrying of such
programs on a sustaining basis.

(4) Service to non-profit organizations

A well-balanced program structure has always been deemed to include pro-
grams devoted to the needs and purposes of non-profit organizations.
Sections 307(c) of the Communications Act of 1934 specifically di-
rected the Commission to “study the proposal that Congress by statute
allocate fixed percentages of radio broadcasting facilities to particular types
or kinds of non-profit activities,” and to report to Congress its recommenda-
tions. The Commission undertook prolonged hearings on the question, at
which witnesses for non-profit organizations, networks and stations were
heard at length. Such organizations as the National Committce on Education
by Radio, individual educational institutions, representatives of many reli-
gious organizations, the American Federation of Labor, the Women’s Na-
tional Radio Committee, the Farmers’ Union, and many others testified
concerning the importance of broadcasting to their organizations and the
services which their organizations could render to the public through broad-
casting. Networks and stations, in turn, testified without hesitation to their
willingness to assist and to supply time for the non-profit organizations.®
9 Merlin A. Aylesworth, then president of the National Broadcasting Company, testi-
fied in particular: “We know if we do not render a public service, the Commission
will give the license to others who will render better public service.” (Heurings
pursuant to Sec. 307(c), p. A23.)

William S. Paley, until recently president of the Columbia Broadcasting Sys-
tem, similarly testified: “We hold our license by serving the public interest, con-
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The Commission, in its report to Congress pursuant to Section 307(c)
of the Communications Act, recommended that specific percentages of facil-
ities not be reserved by statute for non-profit organizations, specifically on
the ground that existing commercial stations were ready and willing to carry
programs of non-profit organizations and that non-profit organizations
would benefit thereby. Said the Commission:

It would appear that the interests of the non-profit organizations may be
better served by the use of the existing facilities, thus giving them access to
costly and efficient equipment and to established audiences, than by the estab-
lishment of new stations for their peculiar needs. In order for non-profit or-
ganizations to obtain the maximium service possible, cooperation in good
faith by the broadcasters is required. Such cooperation should, therefore, be
under the direction and supervision of the Commission. . . . It is our firm in-
tention to assist the non-profit organizations to obtain the fullest opportunities
for expression. (Pp. 6, 9-10; emphasis supplied.)

Cooperation between networks, stations, and non-profit organizations
has always been present in greater or less degree, and it may be noted that
many outstanding programs, both network and local, have resulted from
such cooperation. Among the programs honored at the 9th Annual Exhibi-
tion of Educational Radio Programs, 1945 (the Ohio State University
Awards), for example, were the following:

Group I—Regional web, regional or clear-channel station

RELIGIOUS BROADCASTS: First Award, “Salute to Valor” series, planned and pro-
duced by National Council of Catholic Men, WEAF, New York, and
NBC. Honorable Mention: “Victorious Living” series, planned and pro-
duced by International Council of Religious Education, widely used over
regional and clear-channel stations.

CULTURAL PROGRAMS: Honorable Mention: “Words at War” series, planned by
Council on Books in Wartime, WEAF, New York, and NBC.

PUBLIC DISCUSSION PROGRAMS: First Award, “University of Chicago Round
Table™ series, planned and produced by U. of Chicago, WMAQ, Chicago,
and NBC.

PERSONAL AND FAMILY LIFE PROGRAMS: Honorable Mention: “The Baxters”
series, planned by National Congress of Parents-Teachers, WMAQ, Chi-
cago, and NBC. Special Mention: “Alcoholics Anonymous” series, WW]J,
Detroit.

PROGRAMS FURTHERING WAR, PEACE: First Award: “The March of Minnesota”
series, planned and produced by Minnesota Resources Committee, WCCO,
Minneapolis, and special state network. First Award, “Russian War Re-
lief Presents” series, planned and produced by Russian War Relief, Inc.;

venience, and necessity. And only by adequate cooperation with all public spirited
groups can we be deemed to perform the conditions of our contract.” (Ibid., p.
11151.)
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produced by members of Radio Directors Guild of New York City; re-
leased to many stations.
CHILDREN’S PROGRAM, OUT-OF-SCHOOL: First Award, “Books Bring Adventure”
series, planned and produced by Association of Junior Leagues of America.
IN SCHOOL PROGRAMS, PRIMARY CHILDREN: First Award, “Your Story Parade”
series, planned and produced by Texas State Department of Education,
WBAP, Fort Worth, and Texas Quality web.

Group II—-Local station or organization

CULTURAL PROGRAMS: Special Mention: “New World A-Coming” series,
planned and produced by station WMCA in cooperation with Citywide
Citizens Committee on Harlem: WMCA, New York.

PUBLIC DISCUSSION PROGRAMS: First Award, “Free Speech Forum” series,
planned and produced by WMCA and New York Newspaper Guild;
WMCA, New York.

NEWS INTERPRETATION: First Award, “History in the Making” series, planned
and produced by University of Colorado and Rocky Mountain Radio
Council; KVOD, Denver.

CHILDREN’S PROGRAMS, OUT-OF-SCHooL: First Award, “Story Time” series,
planned and produced by Colorado State College of Education and Rocky
Mountain Radio Council; KLZ, Denver.

IN SCHOOL PROGRAMS, ELEMENTARY CHILDREN: Honorable Mention: *“News
Today—History Tomorrow” series, planned and produced by Rochester
Public Schools, WHAM, Rochester, N. Y.

IN SCHOOL PROGRAMS, JUNIOR-SENIOR HIGHS: First Award, “Our America”
series, planned and produced by Radio Council of Chicago Public Schools;
WBEZ, Chicago Public Schools.

The Peabody and Variety awards similarly feature such programs as
the WTIC temperance series prepared in cooperation with Alcoholics
Anonymous, “Worcester and the World,” broadcast by station WTAG in
cooperation with the United Nations Information Office; programs of the
American Jewish Committee; “Assignment Home,” produced by CBS in
cooperation with Army Service Forces, etc.

Such programs as these have done much to enrich American broadcast-
ing. It may well be that they have kept in the radio audience many whose
tastes and interests would otherwise cause them to turn to other media.
Radio might easily deteriorate into a means of amusing only one cultural
stratum of the American public if commercially sponsored entertainment
were not leavened by programs having a different cultural appeal. Just as
the programs of non-profit organizations benefit from being aired along with
the mass-appeal programs of advertisers, so, it may be, the programs of the
advertisers reach a larger and more varied audience by reason of the serious
sustaining programs produced in cooperation with non-profit organizations.
The furnishing of time and assistance to non-profit organizations is thus not
merely a responsibility of networks and stations, but also an opportunity.
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Special problems are involved in connection with program service de-
signed especially for farmers—market reports, crop reports, weather reports,
talks on farming, and other broadcasts specifically intended for rural listen-
ers. The question of programs particularly adapted to the needs of rural lis-
teners has been made an issue in the Commission’s forthcoming Clear Chan-
nel Hearings (Docket No. 6741) and surveys of rural listeners have been
made for the Commission by the Division of Program Surveys, Bureau of
Agricultural Economics, Department of Agriculture, and by the Bureau of
the Census.!°

(5) Program experimentation

Dr. Stanton, in his testimony previously cited, has described still another
role of the sustaining program in the American system of broadcasting:

. . . It is through the sustaining or noncommercial program service that
Columbia has developed its greatest contributions to network radio broadcast-
ing. On its own time and at its own expense, Columbia has pioneered in such
experimental fields as that of original radio drama through the Columbia
Workshop Series. Further, it was the first to originate news broadcasts involving
on-the-spot reports from correspondents located over all the world. The Co-
lumbia School of the Air, now in its thirteenth year, is another example of the
use to which Columbia puts its sustaining time by providing a balanced cur-
riculum of broadcasts, 5 days a week throughout the school year, suitable for use
in the classrooms. Columbia has also taken the leadership in the matter of new
program content in adult education, music and public debate.

Various advertisers and advertising agencies have frankly stated the
extent to which their commercial requirements make necessary a special
tailoring of commercial programs. The president of the American Tobacco
Company, a sponsor of many network commercial programs, has been
quoted to this effect:

We have some funny things here about radio, and we have been criti-
cized for it. Taking 100% as the total radio value, we give 90% to commer-
cials, to what’s said about the product, and we give 10% to the show.

We are commercial and we cannot afford to be anything else. 1 don’t
have the right to spend the stockholder’s money just to entertain the public. In
particular, sponsors are naturally loath to sponsor any program which may
offend even a minority of listeners. . . . The last thing I could afford to do is
to offend the public.

Similarly Procter & Gamble, probably the largest sponsor in American
broadcasting, has been described as having “a policy never to offend a sin-
gle listener.”

10 Attitudes of Rural People Toward Radio Service, Bureau of Agricultural Eco-
nomics, U.S. Department of Agriculture, January 1946.
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In 1935, to take an extreme example, Alexander Woollcott’s “Town
Crier” broadcasts were discontinued when the sponsor complained Mr.
Woollcott had criticized Hitler and Mussolini, and might thus offend some
listeners.

In the field of creative and dramatic writing for radio, the sponsor’s
understandable desire to please, to avoid offense to anyone, and to integrate
the tone and content of his program with his sales appeal, may exert an
especially restrictive influence on artistic self-expression, and on the devel-
opment of the radio art. Not a few distinguished writers are known to be
unwilling to accept sponsorship because of restraints and stereotypes im-
posed which reflect the commercial as against the artistic preoccupations of
the sponsor. Variety comments on this situation in its issue of June 20,
1945:

Radio script writers are turning in increasing numbers to the legit field.
. . . What is particularly significant, however, is the motive behind the whole-
sale transfer of allegiance of the scripters from radio to Broadway. For some
time the feeling has been mounting among many of the serious writers for radio
that they've been retarded by a lack of freedom of expression . . . and that as
long as radio remains more or less of a “duplicating machine” without encour-
aging creative expression and without establishing an identity of its own, it’s
inevitable that the guy who has something to say will seek other outlets.

Norman Rosten, himself a writer of commercial programs and winner
of a grant from the American Academy of Arts and Letters for his radio
writing, has stated the point of view of some radio writers in part as
follows:

The sponsor and the advertising agency have taken over radio quietly in
this matter of writing. Except for sustaining shows (often worthy, such as “As-
signment Home”) or special public service programs magnanimously aired
after 11:30 p.m., the broadcasting company sells Time. It owns the air. It will
sell you a piece. Period.

By “non-commercial radio” I do not mean simply any sustaining series. I
mean a non-format show, an experimental show, one which does not have limi-
tations of content or form. Something like the old Columbia Workshop. I mean
a half hour each week on each network for a program of original radio plays.
With or without love in a cottage. In poetry or prose. Any way we please. No
commercial and no strings. All we want is a piece of wavelength and your good
auspices. Not a seasonal replacement, but an all-year-round proposition. The
present hit-or-miss, one-shot system is a phony. Nor does a new “Thirteen by
Corwin” mean the millennium. Mr. Corwin’s triumph has not saved his fellow-
writers. How about a “Thirteen by Thirteen?” or “Twenty-six by Twenty-six?”
The writers are here and some good ones. How about setting the Saga of Lux
or the creaking door aside one half hour per week per network? It might well
usher in a renaissance in radio drama. How about it NBC, CBS, American and
Mutual? Put up or, as the saying quaintly goes, shut up. Prove it, or forever
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hold your pronouncements about radio coming of age. We are nearing the
middle of the 20th century. Shall the singing commercial and the Lone Ranger
inherit the earth?

There is no reason to believe that the present boundaries of program
service are the ultimate boundaries. If broadcasting is to explore new fields,
to devise new types of programs for the American listener, it is clear that the
sustaining program must continue as a means by which experimentation and
innovation may have the fullest scope, undeterred by the need for immediate
financial success or the imposition on writers of restraints deriving from the
natural, but limiting, preoccupations of the advertiser.

It is especially important that some sustaining programs be reserved
from commercial restraints in view of the degree of concentration of con-
trol currently existing among advertisers and advertising agencies. In 1944,
for example:

26% of CBS business came from 4 advertisers.

38% of CBS business was handled by 4 advertising agencies.

25% of ABC (Blue Network) business came from 4 advertisers.

37% of ABC (Blue Network) business was handled by 4 advertising
agencies.

23% of MBS business came from 4 advertisers.

31% of MBS business was handled by 4 advertising agencies.!!

One advertiser, Procter & Gamble, is reputed to have spent $22,000,-
000 on radio advertising in 1944. Tt purchased approximately 2,000 hours
a week of station time—equivalent to the entire weekly time, from sign-on
to sign-off, of more than 18 broadcast stations. Procter & Gamble, of
course, produces many of its own shows through its own advertising agen-
cies and has control over all its shows. This control is exercised, naturally
enough, for the purpose of selling soap. It may incidentally have profound
cffects on the manners, mores, and opinions of the millions who listen. That
is an inevitable feature of the American system of broadcasting; but it is
not inevitable that only programs so produced and so controlled shall reach
the ear of American listeners. The sustaining program is the necessary
makewcight.

(6) Statistics of sustaining programs

But while networks and stations alike have traditionally recognized the im-
portance of the sustaining program as an integral part of the American sys-
tem of broadcasting, there is evidence to suggest that such programs are dis-
appearing from the program service of some stations, especially during the
best listening hours.

No accurate statistical series has yet been established to determine the

11 Broadcasting Yearbook, 1945, pp. '30, 32. Comparable data for NBC not available.
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proportion of time devoted to sustaining programs, or the trends from year
to year. In the most recent annual reports of stations and networks to the
Commission, however, station licensees have analyzed their program struc-
ture for the month of January 1945. Since no definition of “sustaining” has
heretofore been promulgated, these figures must be approached with cau-
tion. Some stations, for example, classify a 15-minute “participating” pro-
gram as sustaining, even though it is interrupted by three, four, or five spot
announcements. Some ‘“bonus” stations which carry network programs
without direct remuneration from the network classify all their network
commercial programs as “sustaining.”” The returns to the Commission are
in some cases carelessly prepared; some stations, for example, report more
than 5 hours of programs daily between 6 and 11 p. m. Some of the returns
are wholly unusable. Nevertheless, the returns of 703 stations for the month
of January 1945 appeared sufficiently complete to warrant tabulation.

These 703 stations were on the air an average of 16 hours and 5 min-
utes daily. Of this time, they reported 8 hours ar.d 40 minutes, or 53.9 per-
cent, as commercial, and the remaining 7 hours and 25 minutes, or 46.1
percent, as sustaining.

These overall figures suggest that the sustaining program remains a
major part of broadcasting today. On closer analysis, however, certain
questions arise.

First, it should be noted that in general, the larger stations carried a
considerably smaller percentage of sustaining programs than the smaller sta-
tions, as shown on the following table:

AVERAGE HOURS PER DAY AND PERCENTAGE OF TIME ON
THE AIR DEVOTED TO COMMERCIAL AND SUSTAINING
PROGRAMS BY CLASS OF STATION
FOR MONTH OF JANUARY, 1945

Commercial Sustaining

Hours % of time Hours % of time

per day on air per day on air
50 kw stations (41) 12:50 67.3 6:14 32.7
500 w—50 kw stations (214) 10.41 61.3 6:45 38.7
250 w or less stations (376) 7:37 47.6 8:23 52.4
Part time stations (72) 5:46 53.3 5:30 46.7
All stations (703) 8:40 53.9 7:25 46.1

Source: Annual Financial Reports, 1944,

Second, the proportion of time devoted to sustaining programs during
the best listening hours from 6 to 11 p.m. was lower than during other
hours:
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AVERAGE HOURS AND PERCENTAGE OF TIME ON THE AIR,
6 TO 11 P. M., DEVOTED TO COMMERCIAL AND
SUSTAINING PROGRAMS BY CLASS OF STATION

FOR MONTH OF JANUARY, 1945

Commercial Sustaining

Hours % of time Hours % of time

per day on air per day on air
6 PM.toll P.M.only
50 kw stations (41) 4:16 84.7 146 15.3
500 w—50 kw stations (214) 3:38 72.9 1:21 27.1
250 w or less stations (376) 2:38 53.9 2:16 46.1
Part time stations (72) 146 60.5 :31 39.5
All stations (703) 2:51 62.4 1:43 37.6

Source: Annual Financial Reports, 1944.

The above statistics are, of course, averages, and hence do not illus-
trate the paucity of sustaining programs on particular stations. The four
following charts* show in black the commercial programs, and in white the
sustaining programs, of Stations WLW, WBAL, WCAU, and WSIX for a
random week. Especially noteworthy is the tendency to crowd sustaining
programs into the Saturday afternoon and Sunday morning segments, and
to crowd them out of the best listening hours from 6 to 11 p.m.

The following eight chartst similarly illustrate the paucity of sustaining
programs during the best listening hours on the stations designated as “basic
affiliates” by the four major networks. . . . It will be noted that on Sunday,
April 23, 1944, the following stations carried no sustaining programs what-
ever between the hours of 6 and 11 p.m.:

WHO WIRE WCED WXZY
WSYR WTMJ KOIL WING

WSPD WDEL KMBC WMAL
WAVE WHT WCKY WEMP

Similarly on Monday, April 24, 1944, the following stations carried
no sustaining programs whatever between the hours of 6 and 11 p.m.

WAGE WSAI WFBL WSPD
WAKR WNBH WTOP WBAL
WXYZ WEMP WTAG WAVE
WING WTOL WBBM WIRE
WENR-WLS WABC WADC WTMJ
WISH WIJR WMT wOow
WHAS WMAQ

* The four charts are omitted. [Ed.]
T The eight charts are omitted. [Ed.]
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(7) Statistics of network sustaining programs

More striking even than the dearth on some stations and during some
hours of sustaining programs generally, is the dearth of nerwork sustaining
programs.

The five-fold function of sustaining programs, earlier outlined, has par-
ticular significance as it applies to network sustaining programs. These are
unique in character. They command resources of talent, of writers, actors,
producers, beyond the capacity of all or at least most local stations to offer.
They cover many issues and subjects, treatment of which can best be given
in the great metropolitan centers where network headquarters are situated.
Even more important, the network sustaining program is the primary chan-
nel through which a nation-wide audience can be reached for treatment of
the subjects earlier referred to as the peculiar province of sustaining pro-
grams. It is the very essence of network service that it should reach a nation-
wide audience. Any factor intervening to prevent this militates against the
principle of network operations.

The failure of American broadcasters to provide nation-wide distribu-
tion for even outstanding network sustaining programs can be illustrated by
a few examples.

The Columbia Broadcasting System describes “Invitation to Learning”
in thesc terms:

Distinguished scholars, authors, and critics meet informally on this series
to discuss the outstanding classics of literature. The summer and fall schedules
include a series of 31 great books to bring the total number discussed on the
program to 285.

On Sunday, April 2, 1944, the most recent date for which data are
available, 39 CBS stations carried this program, while 97 rejected it.

“Transatlantic Call: People to People” is described by CBS as follows:

On alternate Sundays the British Broadcasting Corporation and the Co-
lumbia Broadcasting System shake hands across the ocean. In this half-hour
program, British and American audiences are presented with a picture of the
national characteristics and attitudes of the two countries. The audiences of the
two nations learn the reasons for the apparent differences between them, at
the same time realizing the basic similarity of their attitudes and behavior.

This program was carried on Sunday, April 2, 1944, by 50 CBS sta-
tions and rejected by 86.

“Columbia’s Country Journal” is described by CBS as follows:

The farmer’s role in war time, his “food for victory” campaign, and his
daily problems form the weekly theme of Charles (*Chuck™) Worcester’s
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“radio farm magazine.” Originating in Washington for national farm aews, it
frequently switches to various farm regions of the country highlighting local
problemss. Occasional reports from abroad and native folk music are regular
features.

On April 8, 1944, this program was carried by 53 and rejected by 83
CBS affiliates.

“Words at War” is described by NBC as follows:

WORDS AT WAR, a weekly series of dramatizations of current books
relating to the war, is presented by NBC in cooperation with the Council on
Books in Wartime. This series served as the summer replacement for “Fibber
McGee and Molly,” and four times in eight months was cited by the Writers’
War Board for its programs. Among the outstanding books dramatized on
“Words at War” were “Der Fuchrer,” by Konrad Heiden; “The Veteran
Comes Back,” by Dr. William Waller; “Assignment U. S. A,” by Seldon
Menefee; “War Crimes and Punishment,” by George Creel; . . .

This program was carried on Tuesday, May 2, 1944, the last date for
which data are available, by 52 NBC stations and rejected by 61. It was
broadcast over the network at 11:30 p.m., EW.T., when listeners are com-
paratively few, and has since been discontinued altogether.

“The NBC Inter-American University of the Air” is described by NBC
as:

presenting an integrated schedule of programs of high educational and
cultural value . . . Its 1943 schedule included Lands of the Free, Music of the
New World, For This We Fight, The Editors Speak, and Music at War—each a
series of stimulating programs that proved the worth of radio as an educational
medium. Programs of the NBC University of the Air arc now “assigned listen-
ing” in more than 100 colleges and universities throughout the United States.
School teachers taking the “in-service” training courses of the Board of Educa-
tion of the City of New York receive credits and promotion based upon their
study of Lands of the Free and Music of the New World.

The only two programs of the Inter-American University of the Air
noted during the weck beginning Sunday, April 30, 1944, were “Lands of
the Free,” broadcast from 4:30 to 4:55 p.m. on Sunday, April 30, and
“Music of the New World,” broadcast from 11:30 to midnight on Thurs-
day, May 4. “Lands of the Free” was carried by 24 NBC stations and re-
fused by 114; “Music of the New World” was carried by 66 and refused
by 60.12

The NBC labor program was described by the network as follows:
12 One station broadcast only the second half of “Music of the New World.” For the

first half it substituted a participating program of spot announcements interspersed
with transcribed music.
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Labor for Victory brought authoritative speakers to discuss labor’s role
in the war effort, in programs produced by the American Federation of Labor
alternating with the Congress of Industrial Organizations.

This program was carried on Sunday, April 30, 1944 by 35 NBC sta-
tions and rejected by 104.

“The Reviewing Stand” is an MBS program described by the network
as follows:

Roundtable discussion of current problems under auspices of Northwestern
University

It was made available by MBS on Sunday, April 23, 1944 to its full
network of 216 stations. Of these, only 40 MBS affiliates carried it.

“Halls of Montezuma,” a Marine Corps series from the U. S. Marine
Corps base at San Diego, featured the “Sea Soldiers’ Chorus” and the “Ma-
rine Symphony Orchestra.” It was carried by 50 of the 215 MBS affiliates
to which it was made available on Wednesday, April 26, 1944.

“Mutual’s Radio Chapel,” a sustaining religious program, was made
available to all MBS affiliates. On Sunday, April 23, 1944, thirteen MBS
stations carried it.

No comparable figures were available from the Blue Network (now the
American Broadcasting Company). The extent to which network sustaining
programs have been neglected is well illustrated by this failure of the Blue
Network even to determine whether or not its sustaining programs were being
carried. It is difficult to see how a network can maintain a well-balanced pro-
gram structure or can determine which of its network sustaining programs to
continue and which to replace, if it has not even determined the extent to
which such programs are being carried by its affiliates.

The eight charts . . . show the rarity of network sustaining programs
from 6 to 11 p.m. on the “basic affiliate” stations of the four major networks.
Network sustaining programs are shown by a white “S” superimposed on a
black square. It will be noted that the following “basic affiliates” carried no
network sustaining programs whatever from 6 to 11 p.m. on Sunday, April
23,1944;

WXYZ WTOL WFRO WLW
WING WMT WIR WAVE
WHDH WGAR WBBM WCSH
WMAL WCED WKRC WHAM
WISH KOIL WIBC WIRE
WTCN KMBC WHO WTMJ
WCOL WKBW WSYR WDEL

WEMP WCKY WSPD WTIC
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Similarly, the following “basic affiliates” carried no network sustaining
programs whatever on Monday, April 24, 1944 from 6 to 11 p.m.:

WELI WISH WCED WCKY WBZA
WAGE WFIL WDRC KMOX WTIC
WWVA WEBR WCAU WGAR WDEL
WAKR wWOwWO WPRO WMT WRC
wWiw WSAI WFBL WHAS WWwWJ
WXYZ WNBH WTOP WFBM WLW
WING WEMP WTAG KDKA WAVE
WENR-WLS WTOL WIAS KYW WIRE
KCMO WABC KRNT WSPD WTMIJ
WHDH WEEI WBBM WBAL KSTP
WMAL WIR KMBC WHAM WOowW
WADC WBZ WMAQ
The paucity of network sustaining programs . . . results from two

factors: first, the failure of the networks to supply sustaining programs in
quantity during the best listening hours and second, the failure of some sta-
tions to carry even those network sustaining programs which are offered.

The mere fact that a station does not carry an outstanding network sus-
taining program does not mean, of course, that it has sacrificed public in-
terest for private gain. In any particular case, the decision to cancel a net-
work sustaining program may be a wise one, reached on the basis of the
availability of a local program of still greater public interest. To dstermine
whether this is the case, it is necessary to compare the network sustaining
program rejected with the program scheduled in its stead, and to view the
network sustaining program as part of a particular station’s schedule.

An example of this technique may be supplied with respect to Station
WCAU. This is a 50,000-watt station, occupying an entire clear channel by
itself. Station WCAU is affiliated with the Columbia Broadcasting System
and is owned by the group which also controls CBS. Hence WCAU might be
expected to make available to its listeners at least the outstanding CBS sus-
taining programs. Indeed, one of the grounds relied on by the Federal Radio
Commission when awarding a clear channel to Station WCAU as against
competing applicants for such assignments was that WCAU would carry the
programs of the Columbia Broadcasting System. (F. R. C. Docket No. 880,
decided November 17, 1931.)

Of the 3,165 minutes of network sustaining programs made available
to Station WCAU by CBS during the week beginning February 8, 1945, Sta-
tion WCAU broadcast 1,285 minutes, or 40.6%. From 6 p.m. to 11 p.m.
throughout the week, however, Station WCAU broadcast only 55 minutes of
network sustaining programs, or 20.8% of the network sustaining programs
available to it during this time. On Mondays, Wednesdays, and Thursdays,
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WCAU broadcast no network sustaining programs whatever from 9:45 a.m.
to 11 p. m. The full schedule of network sustaining programs carried by Sta-
tion WCAU was as follows:

Sunday
Monday
Tuesday
Wednesday
Thursday
Friday
Saturday

Total

8am.-— I'pm— 6pm-—
1 p.m. 6 p.m. 11 p.m.
180 30 none
45 none none
45 none 30
45 none none
45 none none
45 none 15
45 200 10
450 230 55

11 p.m.—
1:.02 a.m. Total
95 305
65 110
65 140
65 110
100 145
65 125
95 350
550 1,285

More than 63% of all network sustaining programs carried by WCAU
between the hours of 8 a.m. and 11 p.m. were on Saturday and Sunday. Net-
work sustaining programs from 8 a.m. to 11 p-m., by days, were broadcast

as follows:

Sunday 210 minutes
Monday 45 minutes
Tuesday 75 minutes
Wednesday 45 minutes
Thursday 45 minutes
Friday 60 minutes
Saturday 255 minutes

Total 735 minutes

Among the CBS sustaining programs not carried by WCAU, and the
WCAU programs substituted therefor, were the following:

SOME NETWORK SUSTAINING PROGRAMS AVAILABLE TO
BUT REFUSED BY STATION WCAU

Name of CBS
Sustaining Program

FEATURE STORY

4:30-4:45 p.m.

Monday through
Friday

Description!3

“Members of CBS'
world-wide staff of news
correspondents bring to
the microphone the many
human interest stories that
lie under the surface of the
latest military and political
events and usually miss
being told.”

13 Quoted from “CBS Program Book—Winter, 1945.”

WCAU Program
Substituted

“Rhona Lloyd,” local
talk sponsored by Aristo-
crat.



Name of CBS
Sustaining Program

TRANS-ATLANTIC
CALL: PEOPLE
TO PEOPLE
12:30-1 p.m.
Sunday

CALLING PAN-
AMERICA
6:15-6:45 p.m.
Thursday

SERVICE TIME

5:00-5:30 p.m.

Monday through
Friday

Description

“On alternate Sun-
days, the British Broad-
casting Corporation and
the Columbia Broadcasting
System shake hands across
the ocean. In this half hour
program,  British  and
American audiences are
presented with a picture of
the national characteristics
and attitudes of the two
countries. The audiences
of the two nations learn
the reasons for the appar-
ent differences between
them, at the same time
realizing the basic similar-
ity in their attitudes and
behavior.”

“CBS draws the
Americas closer together
with this weekly program
shortwaved from Latin-
American capitals. The
series ‘calls’ a ditferent na-
tion to the microphone
each Saturday, and pre-
sents a vivid radio picture
of its life, culture and
music.”

“Presented in cooper-
ation with the fighting
forces, this program de-
votes itself to the branches
of the armed service, spot-
lighting the activities of a
different branch each day.
Various service bands and
glee clubs are featured,
and high ranking officials
make personal appear-
ances. There are also inter-
views with personnel re-
turned from combat
zones.” Monday — Waves
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WCAU Program
Substituted

“Ranger Joe,” tran-
scribed music sponsored by
Ranger Joe, Inc.; “Perry
Coll,” music sponsored by
Western Savings Fund.

“Ask  Washington,”
commercial talk sponsored
by Hollingshead, 15 min-
utes; transcribed commer-
cial spot announcement for
movie, “National Velvet,”
sponsored by Metro-Gold-
wyn-Mayer; phonograph
records, “Songs of the
Stars” sposored by Breiten-
bach, 15 minutes.

“Monday—Phonograph
records interspersed with
spot announcements for
Household Finance Com-
pany (5:03:30-5:04:30);
Panther Panco Bilt Rite
(5:07:30-5:08:30); Na-
tional Biscuit Premium
Crackers (5:11:40-5:12:
40); Cuticura-Potter
Chemical Company (5:16:
00-5:17:00); Glenwood
Range (5:19:50-5:20:50);
Civil Service (Sustaining)
(5:24:15-5:24:35); and
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Name of CBS
Sustaining Program

SALT LAKE TABER-
NACLE CHOIR

AND ORGAN

12 noon-12:30 p.m.
Sunday

SALLY MOORE AND
THE COLUMBIA
CONCERT
ORCHESTRA
6:30-6:45 p.m.
Monday and Friday

ENCORE APPEARANCE
6:30-6:45 p.m.
Wednesday

WILDERNESS ROAD

5:45-6:00 p.m.

Monday through
Friday

Description

on Parade. Tuesday—It’s
Maritime. Wednesday —
Wacs on Parade. Thursday
—Marines in the Making.
Friday—First in The Air.

“This is the oldest
consecutively presented
public-service series in ra-
dio, having celebrated its
785th network broadcast
on July 30, 1944. The
Tabernacle Choir is con-
ducted by J. Spencer Corn-
wall and Richard P. Con-
die, assistant. Organists are
Alexander Schreiner, Dr.
Frank Asper and Wade M.
Stephens.”

“The young American
contralto, CBS’ most re-
cent discovery, presents
distinctive song recitals of
semi-classical music ac-
companied by the Colum-
bia Concert Orchestra.”

“The program offers
further opportunity to the
new singers who have
given outstz 1ding perform-
ance on CB." ‘New Voices
in Song.” They are accom-
panied by the Columbia
Concert Orchestra.”

“A dramatic serial of
a pioneering American
family that went through
the hazardous Cumberland
Gap in 1783 with Daniel
Boone as their guide. The
story recreates that adven-
ture-filled period in Ameri-
can history when every
frontier presented a chal-
lenge to the New World
settlers.”
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WCAU Program
Substituted

weather report (5:29:00-
5:29:35). Tuesday through
Friday—similar phono-
graph records interspersed
with similar spot an-
nouncements.

“Children’s  Hour,”
sponsored by Horn &
Hardart, 11:30-12:20:
news comment by Carroll
Alcott, sponsored by Horn
& Hardart 12:20-12:30.

Phonograph records
sponsored by Groves Lax-
ative Bromo Quinine.

Phonograph records
sponsored by Groves Lax-
ative Bromo Quinine.

Monday—Music by
Eliot Lawrence inter-
spersed with commercial
spot announcements for
Rinso (5:48:20-5:49:20);
Bell Telephone (5:51:15-
5:52:15); and Household
Finance Company (5:55:
40-5:56:40). Tuesday
through Friday—similar
music interspersed with
spot announcements.




The Blue Book 169
Name of CBS WCAU Program

Sustaining Program Description Substituted
INVITATION TO “Distinguished schol- “Children’s  Hour,”
LEARNING ars, authors, and critics local commercial program
11:30-12 noon meet informally on this sponsored by Horn &
Sunday series to discuss the out- Hardart.

standing classics of litera-

ture. The winter schedule

includes a new series of 30

great books to bring the

total number discussed on

the program to 254.”
THE PEOPLE’S “The vital issues of “Listen to Lawrence,”
PLATFORM today and the postwar local commercial music
6:15-6:45 p.m. world are analyzed weekly program sponsored by Sun
Saturday on this program, one of Ship Company.

radio’s most interesting
forums. Four eminent
guests and Lyman Bryson,
CBS Director of Educa-
tion, who acts as modera-
tor gather informally for
these sessions.”

A special case of failure to carry a network sustaining program is to be
noted on Sunday from 2:55 to 3:00 p.m. Beginning at 3 p.m., Station
WCAU carries the New York Philharmonic program sponsored by U. S.
Rubber. This program is preceded over CBS by a 5-minute introductory talk
by Olin Downes, the well-known music critic, on a sustaining basis. WCAU
carried the symphony for which it is paid, but rejected the sustaining intro-
duction to the symphony in favor of a five-minute commercial program,
“Norman Jay Postscript,” sponsored by the Yellow Cab Company.

For a similar analysis of network sustaining programs not carried by Sta-
tion WBAL, an NBC affiliate, see pp. 138-139.

It has been urged that the network sustaining program is doomed by
reason of the fact that a network affiliate can carry local programs only dur-
ing network sustaining periods, and that station owners quite properly reject
network sustaining programs in order to leave some time available for local
programs of great public interest. Station owners, on this view, should be
praised for eliminating network sustaining programs from their schedules,
since in this way they make possible local service to their own communities.

Prior to the enactment of Regulation 3.104, when many stations had all
or substantially all of their time under option to the networks, this viewpoint
had some cogency. Chain broadcasting Regulation 3.104, however, allows
each station freedom to reject network commercial programs for two hours
out of each five. Thus the individual station licensee’s choice is not between
broadcasting local live programs during network sustaining hours and not
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broadcasting them at all. On the contrary, a licensee is free to present dur-
ing each segment of the broadcast day a well-balanced schedule of network
and local, commercial and sustaining programs alike (except to the extent,
that the network fails to deliver a reasonable proportion of network sustain-
ing programs). The choice is not between network sustaining programs and
local programs; rather it is between a balanced program structure and one
which lacks such balance.

In recent months, the Commission before renewing the license of a
broadcast station has compared the percentage of commercial programs
actually broadcast during a sample week with the percentage which the sta-
tion stated that it would broadcast in its original application. Where a serious
discrepancy was noted, and where the proportion of sustaining programs ap-
peared to be so low as to raise a question concerning the station’s operation
in the public interest, the station’s comments were requested. The replies re-
ceived indicate several widespread misconceptions concerning the basis of
Commission policy respecting commercial and sustaining programs.

First, many station licensees stated that they saw no differences between
a commercial and a sustaining program, and a few even stated their belief
that a station could operate in the public interest with no sustaining programs.
(The need for sustaining programs as a balance-wheel to make possible a
well-balanced program structure, as a means of broadcasting programs inap-
propriate for commercial sponsorship, as a service for significant minority
tastes and interests, as a service to non-profit organizations, and as a vehicle
for program experimentation has been set forth on pp. 147-170).

Second, a number of stations pointed out that many of their com-
mercial programs were clearly in the public interest. The Commission is in
full accord with this view. The fact that some advertisers are broadcasting
programs which serve an important public interest, however, does not re-
lieve a station of its responsibility in the public interest. Broadcast licensees
properly consider their status to be very different from the status of a com-
mon carrier, merely providing physical facilities for the carrying of matter
paid for and produced by others. Broadcasters rightly insist that their func-
tion in the community and the nation is of a higher order. The maintenance
of this independent status and significance, however, is inconsistent with
the abnegation of independent responsibility, whether to a network or to
advertisers. The conceded merit of many or most programs broadcast dur-
ing periods which a broadcaster has sold to others does not relieve him of
the responsibility for broadcasting his own programs during periods which
he has reserved from sponsorship for public service.

Third, a few licensees have alleged that they are unable to estimate the
amount of time which they will devote to sustaining programs hereafter be-
cause they cannot predict how much demand for time there will be from
commercial advertisers. Such licensees have obviously abdicated to adver-
tisers the control over their stations. The requirement of a well-balanced
program structure, firmly founded in the public interest provisions of the
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Communications Act, is a responsibility of the station licensee. To permit
advertisers to dictate either the proportion of time which the station shall
devote to sustaining programs or any other major policy decision is incon-
sistent with the basic principles of licensee responsibility on which Ameri-
can broadcasting has always rested.

In their replies, many licensees have pointed out that a comparison of
promise and performance with respect to sustaining programs and other
categories is difficult or impossible without uniform definitions of what con-
stitutes a commercial program, a sustaining program, etc. To meet this
difficulty, the Commission is promulgating herewith uniform definitions of
various program categories. (See “Uniform Definitions and Program
Logs.”)

B. The carrying of local live programs

All or substantially all programs currently broadcast are of four kinds:
(1) network programs, including programs fumished to a station by tele-
phone circuit from another station; (2) recorded (including transcribed)
programs; (3) wire programs (chiefly wire news, syndicated to many stations
by telegraph or teletype and read off the wire by a local announcer); and
(4) local live programs, including remote broadcasts. For definitions of these
four main classes, see “Uniform Definitions and Program Logs.”

Network programs. The merit of network programs is universally rec-
ognized; indeed, the Commission’s Chain Broadcasting Regulations 3.101
and 3.102 were designed in considerable part to insure a freer flow of net-
work programs to the listener. In January 1945, approximately 47.9% of
all the time of standard broadcast stations was devoted to network pro-
grams.

Transcriptions. The transcribed or recorded program has not had
similar recognition. As carly as 1922, the Department of Commerce by
regulation prohibited the playing of phonograph records by stations having
the better (Class B) channel assignments except in emergencies or to fill
in between program periods; and later in the year it amended the regulation
to prohibit even such use of records by Class B stations. Through the years
the phonograph record, and to a lesser extent the transcription, have been
considered inferior program sources.

No good reason appears, however, for not recognizing today the sig-
nificant role which the transcription and the record, like the network, can
play in radio programming. Five particular advantages may be cited:

(a) Transcriptions are a mecans of disposing of radio’s most ironic
anomaly—the dissipation during a single broadcast, in most cases for all
time, of all the skill and labor of writer, director, producer, and cast. Tran-
scriptions make possible the compilation of a permanent archive of the best
in radio, comparable in other types of programs to the recorded symphony
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or chamber music. Good programs with timeless interest can thus be re-
peated not once but many times.

(b) Transcriptions make possible the placing of programs at conven-
ient hours. For example, a network broadcast may either be inconvenient
in time for listeners in a given time zone or may conflict with a station’s
commitment to its locality. By transcribing the program at the station as it
comes in on the network line, the program can be made available at another
and still convenient hour.!

(c) Transcriptions make possible the sharing of programs among sta-
tions not directly connected by wire lines. Several New York stations, for
example, are currently making their outstanding programs available via
transcription to stations throughout the country. Similarly, non-radio organ-
izations can produce and distribute programs via transcription, as in the case
of the award-winning children’s transcription series of the Junior League.

(d) Transcriptions offer to the writer, director, and producer of pro-
grams the same technical advantages that the moving picture industry
achieves through cutting-room techniques. Imperfections can be smoothed
out; material recorded at different times and places can be blended into a
single program, etc. While the basic advantages of this more plastic tech-
nique may not yet be fully utilized, recent developments in the transcription
field, including those pioneered by the armed forces and the introduction
of wire recorders, suggest a significant role for such programs in the future.

(e) Portable recorders make it possible to present to the listener the
event as it occurs rather than a subsequent re-creation of it. The recording
of actual press conferences, for example, and the actual battlefront record-
ings by the Marine Corps and Army Signal Corps point the way to an ex-
pansion of recording techniques as a means of radio reporting.

In January, 1945, approximately 32.3% of all the time of standard
broadcast stations was devoted to transcriptions and recordings.

Wire Programs. The wire service, by which spot news and sometimes
also other program texts are telegraphically distributed to stations, has in
recent years assumed a role of increasing importance.2 By means of wire
service for news and other texts of a timely nature, plus transcriptions for
programs of less urgent timeliness, the unaffiliated station can very nearly
achieve the breadth of service attained through network affiliation. No
statistics are currently available concerning the proportion of time devoted
to wire service programs.

Local Live Programs. There remains for discussion the local live pro-
gram, for which also, no precise statistics are available. It is known, how-
! Conversely, however, some stations appear to use the transcription technique for

shifting an outstanding network public service program from a good hour to an

off hour when listeners are few and commercial programs not available.

2 For a proposed definition of “wire” programs, see “Uniform Definitions and Pro-
gram Logs.”
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ever, that in January, 1945, approximately 19.7% of all the time of stand-
ard broadcast stations was devoted to local live and wire service programs;
and that during the best listening hours from 6 to 11 p.m., approximately

15.7% of all the time was devoted to these two classes of programs com-
bined.

In granting and renewing licenses, the Commission has given repeated
and explicit recognition to the need for adequate reflection in programs of
local interests, activitics and talent. Assurances by the applicant that “local
talent will be available”; that there will be “a reasonable portion of time for
programs which include religious, educational, and civic matters”; that
“time will be devoted to local news at frequent intervals, to market reports,
agricultural topics and to various civic and political activities that occur in
the city” have contributed to favorable decision on many applications. As
the Commission noted in its Supplemental Report on Chain Broadcasting
(1941):

It has been the consistent intention of the Commission to assure that an
adequate amount of time during the good listening hours shall be made avail-
able to meet the needs of the community in terms of public expression and of
local interest. If these regulations do not accomplish this objective, the subject
will be given further consideration. (Emphasis supplied.)

The networks themselves have recognized the importance of local live
programs. Under date of October 9, 1944, the National Broadcasting Com-
pany, when requesting the Commission to amend Chain Broadcasting Regu-
lation 3.104, stated:

Over the years our affiliated stations have been producing highly impor-
tant local programs in these three open hours of the morning segment. From 8
am. to 10 am. N.Y.T., most of the stations have developed variety or “morn-
ing clock™ programs which have met popular acceptance. These periods are not
only profitable to the individual station but are sought for use by civic, patriotic
and religious groups for special appeals because of their local listening audience
appeal. Likewise, from 12 noon to 1 p.m. they have developed highly important
farm news programs or other local interest shows. To interfere with local pro-
gram schedules of many years' standing would deprive our stations of their full
opportunity to render a desirable local public service. (Emphasis supplied.)

The Commission’s reply, released December 20, 1944, as Mimeograph
No. 79574, stated in part:

One purpose of Regulation 3.104 was to leave 14 of the 35 evening hours
in each week free of network option, in order to foster the development of local
programs3® . . . The Commission . . . concurs fully in your statement that
interference with local programs which have met with public acceptance and

3 The failure of Regulation 3.104 to achieve this purpose is illustrated by the eight
charts . . . showing many stations which carried no non-network programs what-
ever during the evening hours on the two days analyzed.
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which are sought for use by local civic, patriotic and religious groups, local
church services, and other highly important local program schedules of years’
standing is to be avoided. (Emphasis supplied.)

The courts have also supported the position taken by the Commission
that the interests of the whole listening public require that provision be
made for local program service. Where the record showed that of the two
stations already functioning in an area, one carried 50 percent network
programs and the other 85 percent, the court stated: “In view of this situa-
tion it is not difficult to see why the Commission decided that public interest
would be served by the construction of a local non-network station.”*

But the soundness of a local program policy does not rest solely on the
consistent Commission policy of encouraging a reasonable proportion of
local programs as part of a well-balanced program service. Three examples
will serve to suggest that local programming may also be good business
policy and may contribute to the popularity of the station. These examples
were noted by Professor C. H. Sandage of the Harvard School of Business
Administration, during a survey of radio advertising possibilities for re-
tailers financed by the Columbia Broadcasting System.

(a) One 250-watt station located in the Middle West had struggled
along for 4 years and lost money each year until a reorganization was forced
in 1942.

The former management had attempted to compete directly with outside
stations whose signals were strong in the local community. Good entertainment
was provided, but no attempt was made to establish the station as a local insti-
tution interested in the life of the community. Neither local listeners nor local
businessmen supported the station.

The new management reversed this policy completely. All attempts at copy-
ing outside stations were eliminated. Management not only studied the activities
peculiar to that community but also took a personal interest in them. Station
facilities were made available on a free basis to civic institutions such as the
Chamber of Commerce, women’s clubs, parent-teacher association, public
schools, and Community Chest. School sports contests were broadcast, and other
programs of distinctly local interest were developed. In a relatively short time
an audience of more than 50 percent of all local radio listeners had been at-
tracted to the station . . . At the time the new management came in, gross
monthly income was $2,400 and at the end of 12 months this amount has been
increased to $6,000. The new manager attributed all improvement to the policy
of making the station a real local institution and a true voice of the community.®

4 Great Western Broadcasting Association v. F.C.C., 94 F. 2d 244, 248. In the
KHMO case, the court ordered the Commission to issue a license to an applicant
for a local station in an area where three stations were already operating, none of
which gave genuine local service. The court expressed approval of the Commis-
sion’s findings in similar cases, that “under the direct provisions of the statute the
rights of the citizens to enjoy local broadcasting privileges were being denied.”
(Courier Post Broadcasting Co. v. F.C.C., 104 F. 2d 213, 218) (Emphasis sup-
plied).

5 Sandage, Radio Advertising for Retailers, p. 210. (Emphasis supplied.)
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(b) Amateur shows have been used cffectively in developing local
talent.

An Illinois retailer has used this type of show for a number of years and
has built an audience which in 1942 surpassed in size the audience for any other
radio program broadcast at the same time . . . It was competing with John
Charles Thomas, New York Philharmonic, and the Army Hour. Only the John
Charles Thomas program approached the rating for the local program. As in all
programs which make use of local talent of fair quality, a considerable audience
was attracted because of an interest in local people.®

(c) A feed mill in Missouri developed a quartet called the “Happy
Millers” which sang hillbilly and western music.

Public acceptance has been phenomenal, partly because of the interest of
rural people in the type of entertainment afforded but also because the enter-
tainers are all local people and well known in the community.”

These few examples can no doubt be supplemented from their own
experience by many alert station managers throughout the country.

While parallels between broadcast stations and newspapers must be
approached with caution, their common elements with respect to local in-
terest may be significant. The local newspaper achieves world-wide news
coverage through the great press associations, taps the country’s foremost
writers and cartoonists through the feature syndicates, and from the picture
services procures photographs from everywhere in abundant quantity. But
the local newspaper editor, faced with such abundant incoming material,
does not therefore discharge his local reporters and photographers, nor does
he seek to reproduce locally the New York Times or Daily News. He ap-
preciates the keen interest in local material and makes the most of that ma-
terial—especially on the front page. The hours from 6 to 11 p.m. are the
“front page” of the broadcast station. The statistics of local programming
during these hours, or generally, are not impressive.

Extent of local live program service

No reliable statistics are currently available concerning the time devoted to
local live programs, partly because there has heretofore been no accepted
definition of “local live,” partly because “wire” programs of news syndicated
to many stations have been included in the local live classification, and
partly because programs of phonograph records have been classified as
“local live” by some stations if a live announcer intersperses advertising
comments among the records. The paucity of local live, and especially local
live sustaining programs, is indicated, however, by the following tablke which
shows the time reported by 703 stations as having been devoted to local live

6 1bid., pp. 166-167.
71bid., p. 161. (Emphasis supplied.)
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programs in January, 1945. The table can perhaps be best interpreted as
showing the time devoted to non-network, non-transcribed programs:

AVERAGE HOURS PER DAY AND PERCENTAGE OF TIME ON
THE AIR DEVOTED TO LOCAL LIVE PROGRAMS BY CLASS OF
STATION
FOR MONTH OF JANUARY, 1945

Commercial Sustaining
Hours % oftime Hours % of time
per day on air per day on air
50 kw stations (41) 3:02 15.9 1:52 9.8
500 w—50 kw stations (214) 2:23 13.6 1:11 6.8
250 w or less stations (376) 1:43 10.7 1:00 6.3
Part time stations (72) 2:11 20.3 1:09 10.7
All stations (703) 2:02 12.7 1:07 7.0

Source: Annual Financial Reports, 1944.

From 6 to 11 p.m., moreover, non-network, non-transcribed programs
are considerably rarer, amounting on the average to only 42 minutes in five
hours for all stations. Sustaining programs of this type average only 13 min-
utes in five hours.

AVERAGE HOURS AND PERCENTAGE OF TIME ON THE AIR,
6-11 P. M., DEVOTED TO LOCAL LIVE PROGRAMS BY CLASS
OF STATION
FOR MONTH OF JANUARY, 1945

|

|

i Commercial Sustaining

i Hours % of time Hours % of time

! per day on air perday  on air

! 6 p.m.to 11 p.m. only
50 kw stations (41) :36 12.0 112 3.9

| 500 w—50 kw stations (214) 34 11.4 14 4.7
250 w or less stations (376) 129 9.8 .15 4.9
Part time stations (72) 111 15.0 :07 8.7
All stations (703) :29 10.6 113 4.9

Source: Annual Financial Reports, 1944.

On particular stations, of course, the picture is even more extreme. The
eight charts . . . for example, show in white the time devoted to non-net-
work programs by the “basic affiliates” of the four major networks. It will
be noted that on Sunday, April 23, 1944, the following stations carried no
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non-network programs whatever—and hence no local live programs—during
the best listening hours from 6to 11 p.m.:

WORC WAGE WMT WCAU KDB wWGY
WECI KQV WDRC WIJIAS WBZ WTAM
WNBC WADC WFBM WTOP WBZA WMAQ
WCBM WCAO KFAB WHBF WIJAR wOow
WTRY WEEI WHAS KWK WRC

In the face of this progressive blackout of non-network programs dur-
ing the best listening hours on many stations, it has been proposed that some
stations be licensed exclusively for non-network broadcasting, and that the
Commission regulations prohibit the carrying of network programs by sta-
tions so licensed. This proposal appears impracticable. In communities
where the number of stations does not exceed the number of networks, the
result would be to deprive listeners of regular network service from one or
more of the networks. In communities where the number of stations exceeds
the number of networks, moreover, the regulation would be of little practi-
cal value since in such communities one or more of the stations will remain
without a network affiliation in any event. The solution to network monopo-
lization of a station’s time, accordingly, must be found in terms of a balance
of network and non-network programs, rather than in a distinction between
network and non-network stations.

The most immediately profitable way to run a station, may be to procure
a network affiliation, plug into the network line in the morning, and broad-
cast network programs throughout the day—interrupting the network output
only to insert commercial spot announcements, and to substitute spot an-
nouncements and phonograph records for outstanding network sustaining
programs. The record on renewal since April, 1945, of standard broadcast
stations shows that some stations are approaching perilously close to this
extreme. Indeed, it is difficult 10 see how some stations can do otherwise
with the minimal staffs currently employed in programming.

For every three writers employed by 834 broadcast stations in October,
1944, there were four salesmen employed. For every dollar paid to the
average writer, the average salesman was paid $2.39. And in terms of total
compensation paid to writers and salesmen, the stations paid $3.30 for
salesmen for every $1.00 paid for writers. The comparable relationship for
415 local stations is even more unbalanced.®

The average local station employed less than 4 of a full time musician
and less than 14 of a full time actor.?

8 In the week of October 15, 1944, 834 stations employed 863 writers at ar average
compensation of $40.14, totalling $34,641; and 1195 salesmen at an average com-
pensation of $95.92, totalling $114,624. The 415 local stations employed 259
writers full time at an average salary of $31.87 but employed 409 salesmen at an
average of $68.85.

9 Many or most stations are financially able to employ far larger program staffs than
at present. . . .
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Such figures suggest, particularly at the local station level, that few
stations are staffed adequately to meet their responsibilities in serving the
community. A positive responsibility rests upon local stations to make ar-
ticulate the voice of the community. Unless time is earmarked for such a
purpose, unless talent is positively sought and given at least some degree of
expert assistance, radio stations have abdicated their local responsibilities
and have become mere common carriers of program material piped in from
outside the community.

C. Discussion of public issues

American broadcasters have always recognized that broadcasting is not
merely a means of entertainment, but also an unequaled medium for the
dissemination of news, information, and opinion, and for the discussion of
public issues. Radio’s role in broadcasting the election returns of November
1920 is one of which broadcasters are justly proud; and during the quarter
of a century which has since clapsed, broadcasting has continued to include
news, information, opinion and public discussion in its regular budget of
program material.

Especially in recent years, such information programs as news and
news commentaries have achicved a popularity exceeding the popularity of
any other single type of program. The war, of course, tremendously in-
creased listener interest in such programs; but if broadcasters face the cru-
cial problems of the post-war cra with skill, fairness, and courage, there
is no reason why broadcasting cannot play as important a role in our
democracy hereafter as it has achieved during the war years.

The use of broadcasting as an instrument for the dissemination of news,
ideas, and opinions raises a multitude of problems of a complex and some-
times delicate nature, which do not arise in connection with purely enter-
tainment programs. A few such problems may be briefly noted, without any
attempt to present an cxhaustive list:

(1) Shall time for the presentation of one point of view on a public
issue be sold, or shall all such presentations of points of view be on sustain-
ing time only?

(2) If presentations of points of view are to be limited only to sustain-
ing time, what measures can be taken to insure that adequate sustaining
time during good listening hours is made available for such presentations,
and that such time is equitably distributed?

(3) If time is also on occasion to be sold for presentation of a point
of view, what precautions are necessary to insure that the most time shall
not gravitate to the side prepared to spend the most money?

(4) Are forums, town mectings, and round-table type broadcasts, in
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which two or more points of view are aired together, intrinsically superior to
the separate presentation of points of view at various times?

(5) Should such programs be sponsored?

(6) What measures will insure that such programs be indeed fair and
well-balanced among opposing points of view?

(7) Should locally originated discussion programs, in which residents
of a community can themselves discuss issues of local, national, or interna-
tional importance be encouraged, and if so, how?

(8) How can an unbiased presentation of the news be achieved?

(9) Should news be sponsored, and if so, to what extent should the
advertiser influence or control the presentation of the news?

(10) How and by whom should commentators be selected?

(11) Should commentators be forbidden, permitted, or encouraged to
express their own personal opinions?

(12) Is a denial of free speech involved when a commentator is dis-
charged or his program discontinued because something which he has said
has offended (a) the advertiser, (b) the station, (c) a minority of his listen-
ers, or (d) a majority of his listeners?

(13) What provisions, over and above Section 315 of the Communi-
cations Act of 1934,'® are necessary or desirable in connection with the
operation of broadcast stations during a political campaign?

(14) Does a station operate in the public interest which charges a
higher rate for political broadcasts than for commercial programs?

(15) The Federal Communications Commission is forbidden by law
to censor broadcasts. Should station licensees have the absolute right of
censorship, or should their review of broadcasts be limited to protection
against libel, dissemination of criminal matter, etc.?

(16) Should broadcasters be relieved of responsibility for libel with
respect to broadcasts over which they exercise no control?

(17) Should the “right to reply” to broadcasts be afforded; and if so,
to whom should the right be afforded, and under what circumstances?

(18) When a station refuses time on the air requested for the discus-
sion of public issues, should it be required to state in writing its reasons for
refusal? Should it be required to maintain a record of all such requests for
time, and of the disposal made of them?

(19) What measures can be taken to open broadcasting to types of

10 “Sec. 315. If any licensee shall permit any person who is a legally qualified candi-
date for any public office to use a broadcasting station, he shall afford equal op-
portunities to all other such candidates for that office in the use of such broad-
casting station, and the Commission shall make rules and regulations to carry
this provision into effect: Provided, That such licensee shall have no power of
censorship over the material broadcast under the provisions of this section. No ob-
ligation is hereby imposed upon any licensee to allow the use of its station by any
such candidate.”

P T P T
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informational programs which contravene the interests of large advertisers—
for example, news of the reports and decisions of the Federal Trade Com-
mission concerning unfair advertising; reports of the American Medical
Association concerning the effects of cigarette-smoking; temperance broad-
casts; etc?

These are only a few of the many questions which are raised in com-
plaints to the Commission from day to day. The future of American broad-
casting as an instrument of democracy depends in no small part upon the
establishment of sound solutions to such problems, and on the fair and im-
partial application of general solutions to particular cases.

Under the Communications Act, primary responsibility for solving
these and similar issues rests upon the licensees of broadcast stations them-
selves. Probably no other type of problem in the entire broadcasting industry
is as important, or requires of the broadcaster a greater sense of objectivity,
responsibility, and fair play.

While primary responsibility in such maiters rests with the individual
broadcaster, the Commission is required by the statute to review periodically
the station’s operation, in order to determine whether the station has in fact
been operated in the public interest. Certainly, the establishment of sound
station policy with respect to news, information, and the discussion of pub-
lic issues is a major factor in operation in the public interest.

The Commission has never laid down, and does not now propose to lay
down, any categorical answers to such questions as those raised above.
Rather than enunciating general policies, the Commission reaches decisions
on such matters in the crucible of particular cases.!!

One matter of primary concern, however, can be met by an over-all
statement of policy, and must be met as part of the general problem of over-
all program balance. This is the question of the quantity of time which
should be made available for the discussion of public issues.

The problems involved in making time available for the discussion of
public issues are admittedly complex. Any vigorous presentation of a point
of view will of necessity annoy or offend at least some listeners. There may
be a temptation, accordingly, for broadcasters to avoid as much as possible
any discussion over their stations, and to limit their broadcasts to entertain-
ment programs which offend no one.

To operate in this manner, obviously, is to thwart the effectiveness of
broadcasting in a democracy.

A test case may illustrate the problem here raised. At the request of the
Senate Committee on Interstate Commerce, the Commission undertook a
study of all network and local programs broadcast from January 1, 1941
through May 31, 1941, relative to the foreign policy issue then before the

11 See, for example, the Mayflower case, 8 F.C.C. 333, and United Broadcasting
Company (WHKC) case, decided June 26, 1945.
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country, that of isolationism versus intervention in the world conflict. The
period reviewed was one of great crisis. The issue at stake would affect the
history and even the survival of our country and its institutions. Five major
questions of foreign policy were involved—lend-lease, the convoying of ships
to Britain, the acquisition of foreign bases, the acquisition of foreign ships,
and the maintenance of the British blockade. From this study the following
facts emerged.

The four major networks submitted 532 programs. Upon analysis only
203 scripts were deemed relevant; 14 scripts were unobtainable.

Assuming all 14 of these scripts to have been relevant, this means that
217 scripts during a 5-month period dealt with the 5 major issues of foreign
policy listed above. Put another way, each network broadcast a program de-
voted to one or more of these issues every third day.

But while the networks made these programs available, not all affiliated
stations carried them. Of 120 CBS affiliates, 59.3% carried the average
lend-lease program. Of 165 MBS affiliates, 45.5% carried it. Of the ap-
proximately 200 NBC stations on both Red and Blue networks of NBC,
69 stations carried the average NBC program on lend-lease.

Even more significant are the figures relating to non-network programs.
Of 742 stations reporting, only 288 claimed to have originated even one
program on any subject reievant to this study. The remaining 454 denied
having broadcast a single non-network program on foreign policy during the
entire 5-month period. While subject to possible sampling error, the study
indicates that station time devoted to discussion programs distributed by the
four networks exceeded station time devoted to discussion programs origi-
nated by the stations in the ratio of 30 to 1.

The carrying of any particular public discussion, of course, is a prob-
lem for the individual broadcaster. But the public interest clearly requires
that an adequate amount of time be made available for the discussion of
public issues; and the Commission, in determining whether a station has
served the public interest, will take into consideration the amount of time
which has been or will be devoted to the discussion of public issues.

D. Advertising excesses
(1) Value of advertising

Advertising represents the only source of revenue for most American
broadcasting stations, and is therefore an indispensable part of our system
of broadcasting. In return for spending some 397 million dollars per year!
on American broadcasting, the advertiser can expect that his name and
wares will be effectively made known to the public.
1See p. . . . [This footnote refers to a table, omitted here, comparing annual expen-

ditures for broadcast advertising and listeners’ costs for receiver acquisition, opera-
tion, and maintenance.—Ed.]
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Advertising in general, moreover, and radio advertising in particular,
plays an essential role in the distribution of goods and services within our
economy. During the postwar era if manufacturers are to dispose of the tre-
mendous output of which our postwar industry will be capable, they must
keep their products before the public.

Finally, informative advertising which gives reliable factual data con-
cerning available goods and services is itself of direct benefit to the listener
in his role as consumer. Consumer knowledge of the new and improved
products which contribute to a higher standard of living is one of the steps
toward achieving that higher standard of living.

However, the fact that advertisers have a legitimate interest and place
in the American system of broadcasting does not mean that broadcasting
should be run solely in the interest of the advertisers rather than that of the
listeners. Throughout the history of broadcasting, a limitation on the amount
and character of advertising has been one element of “public interest.” A
brief review will illustrate this point.

(2) Historic background

Commercial broadcasting began in 1920 or 1921, and by 1922 the
dangers of excessive advertising had already been noted. Thus at the First
Annual Radio Conference in 1922, Secretary of Commerce Herbert Hoover
declared:

It is inconceivable that we should allow so great a possibility for service,
for news, for entertainment, for education and for vital commercial purposes
to be drowned in advertising chatter. . . .

The Conference itself took heed of Secretary Hoover’s warning and
recommended:

. . that direct advertising in radio broadcasting service be absolutely pro-
hibited and that indirect advertising be limited to the announcements of the call
letters of the station and of the name of the concern responsible for the matter
broadcasted, subject to such regulations as the Secretary of Commerce may
impose.

In 1927, following the passage of the Radio Act, advertising abuses
were among the first topics to engage the attention of the newly established
Federal Radio Commission. Thus, in its first formal statement of the “broad
underlying principles which . . . must control its decisions on contro-
versies arising between stations in their competition for favorable assign-
ments,” one of the “broad underlying principles” set forth was that “the
amount and character of advertising must be rigidly confined within the
limits consistent with the public service expected of the nation.” To quote
further:
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.. . The Commission must . . . recognize that without advertising, broadcast-
ing would not exist, and must confine itself to limiting this advertisement in
amount and in character so as to preserve the largest possible amount of service
to the public. Advertising must be accepted for the present as the sole means of
support of broadcasting, and regulation must be relied upon to prevent the abuse
and over use of the privilege.? (Emphasis supplied.)

This general principle was applied in particular cases, especially in
connection with actions on renewal of station licenses. Thus in announcing,
on August 23, 1928, its decision not to rencw the license of Station WCRW,
the Commission stated:

It is clear that a large part of the program is distinctly commercial in char-
acter, consisting of advertisers’ announcements and of direct advertising, includ-
ing the quoting of prices. An attempt was made to show a very limited amount
of educational and community civic service, but the amount of time thus em-
ployed is negligible and evidence of its value to the community is not convinc-
ing. Manifestly this station is one which exists chiefly for the purpose of deriving
an income from the sale of advertising of a character which must be objection-
able to the listening public and without making much, if any, endeavor to render
any real service to the public.

The station’s license was not renewed.

It was urged in some quarters, then as now, that the Commission need
not concern itself with program service because whenever the public found
a broadcast irksome, listeners would shift to other stations and the situation
would thus automatically correct itself. The Federal Radio Commission, in
announcing on August 29, 1928 its decision to place Stations WRAK,
WABF, WBRE, and WMBS *“on probation” by renewing their license for
30 days only, rather than for the customary 90 days, gave short shrift to this
argument. It stated:

Listeners are given no protection unless it is given to them by this Com-
mission, for they are powerless to prevent the ether waves carrying the unwel-
come messages from entering the walls of their homes. Their only alternative,
which is not to tune in on the station, is not satisfactory, particularly when in a
city such as Erie only the local stations can be received during a large part of
the year. When a station is misused for such a private purpose the entire listen-
ing public is deprived of the use of a station for a service in the public interest.

Despite the Federal Radio Commission’s concern with excessive ad-
vertising, there is reason to believe that substantial Congressional sentiment
considered the Commission too lax in the exercise of its functions with re-
spect to advertising. Thus on January 12, 1932, the Senate passed Senate
Resolution 129, introduced by Senator Couzens, then chairman of the Sen-
ate Committee on Interstate Commerce, which provided in part as follows:

2In re Great Lakes Broadcasting Co., F.R.C. Docket No. 4900.
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Whereas there is growing dissatisfaction with the present use of radio facil-
ities for purposes of commercial advertising: Be it

Resolved, That the Federal Radio Commission is hereby authorized and
instructed to make a survey and to report to the Senate on the following ques-
tions:

1. What information there is available on the feasibility of Government owner-
ship and operation of broadcasting facilities.

2. To what extent the facilities of a representative group of broadcasting sta-
tions are used for commercial advertising purposes.

3. To what extent the use of radio facilities for purposes of commercial adver-
tising varies as between stations having power of one hundred watts, five
hundred watts, one thousand watts, five thousand watts, and all in excess of
five thousand watts.

4. What plans might be adopted to reduce, to limit, to control, and perhaps, to
eliminate the use of radio facilities for commercial advertising purposes.

5. What rules or regulations have been adopted by other countries to control or
to eliminate the use of radio facilities for commercial advertising purposes.

6. Whether it would be practicable and satisfactory to permit only the announce-
ment of sponsorship of programs by persons or corporations.3

(3) Evolution of industry standards

(a) Commercials in sponsored programs. Broadcasters and adver-
tisers themselves have always recognized the basic doctrine that advertising
must be limited and abuses avoided. Thus, Mr. Herbert Wilson Smith, of
the National Carbon Company, sponsors of the Ever-Ready Hour, testified
before the House Merchant Marine and Fisheries Committee concerning
radio legislation on January 7, 1926

. When these musical and semi-dramatic programs are giverr, we precede

the program by some such announcement as this one, for example, on Decem-
ber 15, 1925.

Tuesday evening means the Ever-Ready Hour, for it is on this day and at this
time each week that the National Carbon Company, makers of Ever-Ready flash-
lights and radio batteries, engages the facilities of these 14 radio stations to present
its artists in original radio creations. Tonight the sponsors of the hour have included
in the program, eltc.

Now, that is the extent of the advertising, direct or indirect, of any char-
acter which we do in connection with our program. . . . The statement of the
name of your company or the sponsorship of the program must be delicately
handled so that the listener will not feel that he is having advertising pushed
over on him; then throughout the rest of the entertainment, there is given a
very high-class program, a musical program, entirely for the pleasure of the
listeners. (Hearings on H. R. 5589, 69th Cong., Ist sess., pp. 81-82.)

3 The Commission’s study made pursuant to this Resolution was published as Senate
Document 137, 72nd Cong. Ist sess.
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On March 25, 1929 the National Association of Broadcasters, com-
posed at that time of 147 broadcast stations throughout the country, adopted
“Standards of Commercial Practice” which specifically provided:

Commercial announcements, as the term is generally understood, shall not
be broadcast between 7 and 11 p.m.

In 1930 Mr. William S. Hedges of Station WMAQ, then president of
the National Association of Broadcasters- and now vice-president of the
National Broadcasting Company, testified before the Senate Committee on
Interstate Commerce concerning the quantitative limits on advertising which
he then enforced.*

The Chairman (Senator Couzens). What portion of a 30-minute program
would you say should be devoted to advertising?

Mr. Hedges. It all depends on the way you do it. Our rule, however, in
our station is that no more than one minute out of the 30 minutes is devoted to
advertising sponsorship. In other words, the radio listener gets 29 minutes of
corking good entertainment, and all he has to do is to learn the name of the
organization that has brought to him this fine program.

The Chairman. Do all of the advertisers on your station confine them-
selves to 1 minute of advertising out of thirty minutes?

Mr. Hedges. Some of them do not use as much as that.

The Chairman. And some use more?

Mr. Hedges. Very few. (pp- 1752-3)

Mr. William S. Paley, until recently president of the Columbia Broad-
casting System, testified in the same hearings that only 22 percent of the
time of CBS, or 23 hours per week out of 109%2 hours of operation, was
devoted to commercial programs; the remaining 78 percent of the time was
sustaining (pp. 1796-9). He cited the “CBS Credo” on advertising:

No overloading of a program with advertising matter, either through an-
nouncements that are too long or by too frequent mention of a trade name or
product. (p. 1801).

Mr. Paley testified further:

Senator Dill. How much of the hour do you allow for advertising in a
program of an hour, or how much in a program of half an hour?

Mr. Paley. Well, that varies, Senator Dill. I do not know how many sec-
onds or how many minutes during an hour we actually give for the advertising
time, but a few weeks ago our research department told me that of all the time
used on the air during a particular week, that the actual time taken for advertis-
ing mention was seven-tenths of 1 percent of all our time. (p. 1802).

Since 1930, there has been a progressive relaxation of industry stand-
ards, so that the NAB standards at present permit as much as one and three-

4 Senate Committee on Interstate Commerce, Hearings on S. 6, 71st. Cong., 2d sess.
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quarter minutes of advertising in a five-minute period, and do not even re-
quire this limit on participating programs, “musical clocks,” etc. The NAB
Code provisions in effect from 1937 to 1945 were as follows:

Member stations shall hold the length of commercial copy, including that
devoted to contests and offers, to the following number of minutes and seconds:

Daytime
Five-minute programs 2:00
Five-minute news programs* 1:45
Ten-minute programs 2:30
Fifteen-minute programs 3:15
Twenty-five minute programs 4:15
Thirty-minute programs 4:30
Sixty-minute programs 9:00

Nighttime
Five-minute programs 1:45
Five-minute news programs* 1:30
Ten-minute programs 2:00
Fifteen-minute programs 2:30
Twenty-five minute programs 2:45
Thirty-minute programs 3:00
Sixty-minute programs 6:00

* Further restriction by individual stations is recommended.

Exceptions:

The above limitations do not apply to participation programs, announce-
ment programs, “musical clocks,” shoppers’ guide and local programs falling
within these general classifications.

Because of the varying economic and social conditions throughout the
United States, members of the NAB shall have the right to present to the NAB
for special ruling local situations which in the opinion of the member may jus-
tify exceptions to the above prescribed limitations.

In August 1945 these standards were further amended to eliminate the day-
night differential, and to apply the former nighttime maxima to all hours.

(b) Spot Announcements. In addition to the commercials within spon-
sored programs, there are, of course, commercial spot announcements
within or between programs. No standard appears to be generally accepted
for limiting spot announcements—though one network has recently an-
nounced with respect to its owned stations that commercial spot announce-
ments must be limited to 1 minute or 125 words, that not more than three
may be broadcast in any quarter-hour, that “station-break” spot announce-
ments must be limited to 12 seconds or 25 words, and that these must not
be more frequent than one each quarter-hour. The result is to permit 12
minutes and 48 seconds of spot announcements per hour. The NAB stand-
ards place no limitation whatever on spot announcements.
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(4) Present practices: time devoted to commercials

In addition to the general relaxation of advertising standards in recent
years, there is abundant evidence that even the present NAB standards are
being flouted by some stations and networks.

As a rough index to contemporary advertising practices, the Commis-
sion recorded the programs of the six Washington, D. C., stations for Fri-
day, July 6, 1945, and analyzed the recordings and station logs for that
day. The Washington stations comprise :

WRC—a 5,000-watt regional station, owned by the National Broad-
casting Company.

WTOP—-a 50,000-watt clear-channel station, owned and operated by
the Columbia Broadcasting System.

WMAL-a 5,000-watt regional station, owned by the Washington Eve-
ning Star, affiliated with the American Broadcasting Company (Blue Net-
work).

WOL-a 1,000-watt regional station licensed to the Cowles Broadcast-
ing Company and affiliated with the Mutual Broadcasting System.

WINX—a 250-watt local station licensed to the Washington Post.

WWDC-a 250-watt local station licensed to the Capital Broadcasting
Company.

It seems reasonable to suppose that these six stations, operating in a
major metropolitan area and the capital of the country, including two
stations owned by major networks and two others affiliated with major
networks would represent practices superior to the practices of stations
generally.

Frequent examples of commercial advertising in excess of NAB stand-
ards were noted on all four networks and all six stations. The results of the
study suggest that on networks and stations alike, the NAB standards are as
honored in the breach as in the observance.

(5) Other advertising problems

The proportion of overall time devoted to advertising commercials,
discussed above, is only one of a series of problems raised by present net-
work and station policies. No thorough study has been made of these other
advertising problems, and accordingly, the following paragraphs should be
considered as suggestive only, and designed to stimulate further research in
this field. More light is needed both on the nature of existing practices and
on their effect. A partial list of advertising problems other than the propor-
tion of time devoted to advertising includes:

(a) Length of individual commercials. One commercial recorded by
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the Commission ran for just five minutes, without program interruption of
any kind.

That many advertisers are content with spot announcements of reason-
able length is indicated by the following table showing the scheduled length
of 70 commercial spot announcements broadcast over Station WCAU on
Monday, February 12, 1945, between 8 a.m. and 11 p.m.:

No. of 15-second commercial spot announcements 2
No. of 20-second “ “ “ 2
No. of 25-second « “ « 36
No. of 30-second s “ “ 2
No. of 45-second ‘ ‘e ‘ 1
No. of 60-second “ « “ 26
No. of 95-second ¢ “ “ 1

77‘6

On the other hand, some advertisers are frankly of the opinion that the
longer the commercial plug, the more effective the program. Mr. Duane
Jones, president of an advertising agency said to be one of the five largest
in New York, placing more than 2,000 commercials a week for 26 clients,
has given forceful expression to this view:

In dealing with advertising on the air, we in the Duane Jones Co. have
found that, when we increase the length and number of commercials on the air
to test our programs, invariably their Crossley ratings go up. . . . When mak-
ing these tests, we load the programs to the limit under NAB rulings with com-
mercials that precede, interrupt, and follow these broadcasts. And we know
from the results that any arbitrary curtailment of commercials would seriously
impair the audience value of these shows.

This view does not appear to be universally held; and evidence is avail-
able that lengthy commercials result in listeners tuning out a program. Thus
Variety for May 2, 1945, reported:

TOO MANY PLUGS COOL “ROMANCE”

Colgate’s “Theatre of Romance” is going way overboard on commercial
spiels each week, CBS execs pointed out to Sherman, Marquette agency chiefs
on Friday (27)—and it must stop immediately for the good of the program and
the web’s rating, they added.

A chart-check over a two-month period shows that the commercials on
“Romance” run anywhere from three minutes and 15 seconds to four and one-half
minutes. CBS’ ruling on the commercial’s time-limit for 30-minute sponsored
shows, proved over the years, is three minutes. Over that, according to research-
ers at the network, listeners become restless, continuity is uneven and the stanza
suffers in rating.

Charts show that the drama picks up rating shortly after going on the air,
and that every time a commercial is spieled, the rating sags. On “Romance,” too,
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for a full two minutes before it goes off each week during which the surveys
were taken, ratings drop as much as three points. And on many shows, besides
the Colgate blurbs, the announcer pitches in with a government-agency plug as
well.

Sherman, Marquette will have to hold the commercials within the three-
minute limit, or less, from here on in, CBS has informed them.5

A study of the six Washington stations for Friday, July 6, 1945, from
8 a.m. to 11 p.m. suggests that commercials one minute or more in length
are quite common. More than 150 such announcements were noted on the
six Washington stations during that period.

(b) Number of commercials. The extreme case of an excessive num-
ber of spots noted to date is Station KMAC, which broadcast 2215 com-
mercial announcements in 133 hours on the air during the week beginning
January 21, 1945. This was an average of 16.7 spots per hour. Spot an-
nouncements in excess of 1,000 per week have been noted on a number of
stations.

(¢) Piling up of commercials. The listener who has heard one program
and wants to hear another has come to expect a commercial plug to inter-
vene. Conversely, the listener who has heard one or more commercial an-
nouncements may reasonably expect a program to intervene. Listed below
is a series of commercial spot announcements broadcast by Station WTOL
in Toledo, on November 14, 1944, during the dinner hour, without program
interruption:

6:39:30 p.m. Transcribed spot announcement.

6:40:00 Live spot announcement.
6:41:00 Transcribed spot announcement.
6:42:00 “ “ “
6:43:00 “ “ “
6:44:00 “ “ “

This programless period occurred each weekday dinner hour during the
week of November 13, 1945, except on Thursday, when Station WTOL
interrupted its spots to broadcast one minute of transcribed music.

Such series are not unique. The “hitch-hiker” and *“cowcatcher” on
network programs, now rarer but not yet exterminated, have at times meant

5 Television may bring still longer commercials. Variety for March 14, 1945, reports:
“A new venture in video experimentation, as far as a Chicago station is con-
cerned, will be tried Tuesday (20) when a 3% -minute commercial is aired over
WBKB, Balaban & Katz station here. Designed to fill in the air time between
studio programs, the package is completely canned and is composed of slide film,
synchronized to a recorded musical background and narration with the video part
entirely cartooned.

“Set up as a Red Heart dog food commercial, it was produced by David W.
Doyle, associate radio director of the Henri, Hurst & McDonald, Inc., agency;
written by Betty Babcock and narrated by Ray Suber. Following tests here it may
later be used on WNBT (NBC) and WABD (DuMont), New York.”
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that a listener desiring to hear two consecutive network programs must sur-
vive five intervening commercial plugs—the closing plug of the first program,
a “hitch-hiker” plug for another product of the same sponsor, a local plug
in the station break between programs, a “cowcatcher” for a minor product
of the sponsor of the second network program, and finally the opening com-
mercial of the second program.

Professor C. H. Sandage, in his survey of radio advertising by retailers,
has pointed out that excessive spot announcements may even destroy adver-
tiser confidence in broadcasting:

There is real danger that excessive use of spots will drive not only listeners
away from a station but also a number of advertisers whom some refer to as the
more respectable. A Midwest jeweler who operated a first-class, noninstallment
credit store reported that he had cancelled his use of radio because he felt that
radio management in his city had allowed the air to become too crowded with
spot announcements. He also believed that many announcements were purchased
by firms selling cheap and shoddy merchandise. Another advertiser reported:
“Radio announcements are O. K. for loan sharks but not for me.” Similar com-
ments were sufficiently frequent to indicate that this factor had kept a number
of retailers from using the facilities of radio.

(d) Time between commercials. Listener satisfaction may depend in
part upon the length of the intervals between commercials. The National
Association of Broadcasters may have been recognizing this feature of the
commercial when in 1929 it banned commercial announcements between
7 and 11 p.m., thus affording four hours of listening uninterrupted by com-
mercial advertising—as distinguished from announcement of the name of
the advertiser and of his product.

Some stations and some advertisers are becoming aware of the value
of uninterrupted listening. Thus the WOL program on July 9, 1945 from
7:30 to 7:58 p.m. made a point of announcing that the four movements of
a symphony would be played “without interruption.”

(€) The middle commercial. The Radio Council of Greater Cleve-
land, composed of representatives of 112 organizations having a total mem-
bership of 155,000, conducted a questionnaire survey in 1945 with respect
to the “middle commercial” and related problems. The study, while perhaps
subject to considerable sampling error, nevertheless indicates roughly the
extent of listener dissatisfaction. More than 95 percent of those responding
stated that they preferred commercials only at the beginning and end.

Canadian regulations prohibit the middle commercial on newscasts
altogether. Canadian Regulation 13(2), adopted November 17, 1941, pro-
vides in part:

The only announcement of sponsorship for news . . . shall be two in
number, one at the beginning and one at the end, and shall be as follows:

6 Sandage, Radio Advertising for Retailers, p- 186.
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“Through the courtesy of (name and business of sponsor) Station —
presents (presented) the news of the day furnished by (name of news service).”

The Association of Radio News Analysts, a group whose own liveli-
hood depends upon commercial newscasts, has been among those who be-
lieve the middle commercial to be an unhealthy growth. Article 1V of the
ARNA Code of Ethics states:

The association deplores the interruption of a news analysis by commercial
announcements.

Many members of the ARNA, which includes outstanding news analysts
and commentators throughout the country, refuse to appear on a program
which is interrupted by a middle commercial. Raymond Swing, in a tele-
gram to the St. Louis Post-Dispatch published February 5, 1945, described
his own experience with the middle commercial:

1 made my own rebellion against them on May 10, 1940, when writing my
broadcast reporting German violation of French, Belgian, Dutch and Luxem-
bourg neutrality in launching the Western offensive. It seemed hideous to have
this account interrupted by a sales talk, and I balked.

To the credit of Mutual officials, for whom I was then broadcasting, and
the advertising agency handling the program, they supported my stand. Since
then my contracts for broadcasts on the Blue network have specified that my
program not be interrupted by middle commercials.

Listeners are entitied to hear the news without jarring interruptions, and
I feel confident it is sound advertising policy to recognize the right.

Despite the successful revolt of Mr. Swing and some others, it should
be noted that as late as Friday, July 6, 1945, recording of broadcasts on the
six Washington stations showed some news and analysis programs being
interrupted by commercials on all four networks and all six stations.

The St. Louis Post-Dispatch has carried on for some months a con-
certed campaign against the middle commercial in newscasts, and has been
followed by newspapers throughout the country. Leaders in the campaign
have been other newspapers which, like the Post-Dispatch, are themselves
the licensces of standard broadcast stations.

Judge Justin Miller, then of the United States Circuit Court of Appeals
and now president of the National Association of Broadcasters, commented
on the middle commercial and the Post-Dispatch campaign in a letter to the
editor published April 20, 1945:

I have just read in Broadcasting a reprint of your editorial of April 10,
“In the Interest of Radio.” Let me add my voice to that of others who have
commended you for the position which you have taken.

There is no more reason why a newscast should be interrupted for a plug-
ugly than that such ads should be inserted in the middie of news stories or edi-
torials in a newspaper; especially when the interruption—deliberately or un-
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consciously, whichever it may be—is in nauseating contrast to the subject under
discussion by the commentator.

It is particularly encouraging that this insistence upon higher professional
standards should come from a newspaper—a representative of the profession
which has most intelligently through the years defended the guarantees of the
first amendment. Only by intelligent anticipation of public reaction and by
equally intelligent self-discipline can we prevent legislative intemperance.

While many stations and some sponsors deleted the middle commercial
on newscasts following the Post-Dispatch campaign, others adopted meas-
ures which fall short of elimination. One network, for example, divides 15
minutes of news and comment into a 10-minute program for one sponsor
and a 5-minute program for another—with a station-break announcement
between. The result is to move the middle commercial from the precise mid-
point to the two-thirds point of the quarter-hour—and to subject the listener
to two or even three interrupting impacts. Another network claims to have
eliminated the middle commercial, but actually it requires that commercials
be limited to the first two and the last three minutes of the 15-minute period
—as a result of which the news is interrupted twice instead of once. It is
clear that such devices, while they eliminate the commercial at the exact
middle, fail to meet the chief listener complaint—which is that the news is
interrupted. Some sponsors, in contrast, have made a sound asset of actual
elimination of the middle commercial; their opening announcement ends
with some such phrase as: “We bring you now the news—uninterrupted.” It
may well be that such emphasis upon the essentials of good programming,
made explicit to listeners by appropriate announcement over the air, will do
much to eliminate inferior procedures indulged in by other networks, sta-
tions, or sponsors.

(f) The patriotic appeal. Patriotism, especially in time of war, is an
emotion near the forefront of the minds of most listeners. To misuse the
listener’s deepest patriotic feelings for the sale of commercial products over
the air is a violation of a public trust. It is well established that the Americar
flag shall not be used in visual advertising;? and the aural symbols of our
national life should be similarly immune from commercialization. An exam-
ple of the patriotic appeal to buy headache remedies is the following an-
nouncement over Station WBT, Charlotte, on September 4, 1944

As every one of you well knows, the United States is face to face with a
great challenge. People everywhere are seriously concerned about the Nation’s
all-out effort. Regardless of how or where you serve, you first duty is to keep
well. Get adequate rest. Follow a reasonable diet. Exercise properly. Avoid un-
necessary exposures or excesses. When a simple headache develops, or the pain
of neuralgia strikes, try a BC Headache Powder. The quick-acting, prescrip-
tion-type ingredients in the BC formula usually work fast and relieve in a

7 Public Law 623, approved June 22, 1942, provides: “The flag should never be used
for advertising purposes in any manner whatsoever.”
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hurry. Remember this. Get one of the 25-cent packages of BC today. You’ll
like the way BC eases tantalizing headaches and soothes nerves ruffled or upset
by pain. USE ONLY ACCORDING TO DIRECTIONS, and consult a physi-
cian when pains persist or recur frequently.

Another announcement over the same station said in part:

All of us have a big job on our hands if we want to keep America the
land of the free and the home of the brave. The all-out effort means hard work,
and lots of it. Production must move forward—fast! . . . Get one of the 10 or
25-cent packages of BC today. . . .

(g) The physiological commercial. Appeals to listeners to “take an
internal bath,” inquiring of the listener whether he has the common ailment
known as “American stomach,” discussions of body odors, sluggish bile,
etc., are a distinguishing characteristic of American broadcasting.

Various networks and stations impose various restrictions on such
physiological advertising. Mr. Lewis Gannett, well-known book critic, sums
up listener reaction thus in the New York Herald Tribune for February 28,
1945:

The aspect of home-front life which most disgusted me on return was the
radio. BBC programs may be dull and army radio programs may be shallow,
but if the soldier in Europe has had a chance to hear the radio at all, he has
heard it straight, without the neurotic advertising twaddle which punctuates
virtually every American program. . . . The first evening that I sat by a radio
at home, I heard one long parade of headaches, coughs, aching muscles, stained
teeth, “unpleasant full feeling,” and gastric hyperacidity. . . . Our radio eve-
nings are a sick parade of sicknesses and if they haven’t yet made us a sick
nation, I wonder why.

According to data compiled by the Publisher’s Information Bureau,
more money is spent for network advertising of drugs and toilet goods than
for any other products; 27.9% of all network gross billings is for such prod-
ucts. Drug and cosmetic advertising is said to have trebled between 1939
and 1944. The increasing identification of radio as a purveyor of patent
medicines and proprietary remedies raises serious problems which warrant
careful consideration by the broadcasting industry.

Professor Sandage’s survey, cited above, asked various advertisers who
did not use radio advertising the reason for their refraining. His study states:

A common reason for nonuse in a few communities was the character of
advertising carried by local stations. Leading merchants commented that radio
messages carried on these stations were too much like the patent medicine ad-
vertisements of pre-Federal Trade Commission days. These merchants did not
wish to be associated on the air with such advertisers.?

8 Sandage, Radio Advertising for Retailers, p. 73.
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(h) Propaganda in commercials. The commercial announcement is
sometimes used to propagandize for a point of view or one side of a debated
issue rather than to sell goods and services. An example is the following an-
nouncement over Station KWBU, Corpus Christi, Texas, on August 1,
1944:

When you see a Clentral] Pl[ower and] L[ight Company] lineman hanging
on a pole with one foot in heaven so to speak and hear him holler “headache,”
you better start running. He is not telling you how he feels but giving warning
that he dropped a wrench or hammer and everyone had better look out below.
The Clentral) Plower and] L[ight Company] lineman has a tough job of keep-
ing the electricity flowing to your home. They work night and day to keep
headaches from you—to keep your lamps lit and your radio running despite
lightning, floods, and storms. Only carefully trained and experienced men could
do this job, but there are some in this country who think that the Government
should own and operate the light and power industry. Then a lineman might
hold his job for political reasons rather than for his ability to render good serv-
ice to you. Business management under public regulation has brought you good
reliable electric service at low prewar prices. That is the American way—let’s
keep it.

A second example is the following, broadcast over 12 Michigan sta-
tions in 1944:

American Medicine, the private practice of which represents the cumulative
knowledge of decades, the heritage of centuries, the sacrifices and discoveries of
countless individuals, has made the United States the healthiest country in the
world. Spinal meningitis, diphtheria, smallpox, typhoid fever and other fatal
diseases, scourges of yesteryear, are today either preventable or curable, a
credit to the tireless efforts of the American medical profession. Thirty-seven
states now have voluntary prepayment medical or hospital plans developed by
the medical profession and the hospitals. No theoretical plan, government con-
trolled and operated, and paid for by you, should replace the tried and proved
system of the private practice of medicine now in use.®

On January 10, 1944, four days after the U. S. Department of Justice
filed suit against the DuPont Company in connection with an alleged cartel
agreement, DuPont used its commercial advertising period on the well-
known *‘Cavalcade of America” program over NBC to explain one side of
a controversial issue. To quote:

I want to talk to you tonight about an agreement current in the news and
of wide public interest. This is the agreement which the DuPont Company has
had for years with a British chemical company, Imperial Chemical Industries,
Ltd. It provides for a mutual opportunity to acquire patent licenses and tech-
nical and scientific information relating to important chemical developments.

9 Journal of the American Medical Association, Vol. 127, No. 5, p. 283 (February 3,
1945). Empbhasis supplied.
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It has been a matter of public record and known to our government for ten
years.

Literally hundreds of transfers of technical and scientific information have
occurred for the advancement of chemical science and the benefit of the Amer-
ican people in peace and war. Agreements of a similar character, but limited to
specific chemical fields have been made from time to time with continental
European companies for the use of scientific data obtained from abroad. Many
valuable products have resulted for the use of the American public and neces-
sary to our armed forces. In this war, DuPont chemists have materially im-
proved and have further developed the scientific data flowing from these con-
tractual arrangements.

The scientific and technical information gained has contributed substan-
tially to American progress and to the success of American arms. Many impor-
tant products have resulted from these agreements to which reference may be
made without disclosing military secrets. Developments were made incident to
synthetic ammonia manufactured from nitrogen extracted from the air. With-
out this we could not have smokeless powder and TNT in anything like the
quantities needed. The development of Methyl Methacrylate plastic used for
the transparent enclosures to be found on every combat airplane stems from
these agreements. A new process vital to quantity production of aircraft engines
and a new plastic polythene, which has gone into the production of new electri-
cal items urgently needed by the Army and Navy. Also high in this last are
rayon, dyes, celophane, zelan,—water repellent for military apparel, as well as
many other chemical products. All have been improved and perfected here but
they came originally from abroad.

These agreements have been of the greatest benefit in giving to the Amer-
ican public products and processes which in the past have materially raised the
standard of living, products and processes which are a part of the promise for
the future of “Better Things for Better Living Through Chemistry.”

(i) Intermixture of program and advertising. A listener is entitled to
know when the program ends and the advertisement begins. The New York
Times comment on this and related topics is here in point:

The virtual subordination of radio’s standards to the philosophy of adver-
tising inevitably has led the networks into an unhealthy and untenable position.
It has permitted Gabriel Heatter to shift without emphasis from a discussion of
the war to the merits of hair tonic. It has forced the nation’s best entertainers
to act as candy butchers and debase their integrity as artists. It has permitted
screeching voices to yell at our children to eat this or that if they want to be as
efficient as some fictional character. . . . The broadcaster often has argued
that it is not his function to “reform” the public taste, but, be that as it may, it
certainly is the broadcaster’s responsibility not to lower it.

The Association of Radio News Analysts has particularly inveighed
against the practice of having the announcements read by the same voice as
the news analysis. Article IV of the ARNA Code of Ethics provides:

The association believes the reading of commercial announcements by
radio news analysts is against the best interests of broadcasting.
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According to the president of the ARNA, John W. Vandercook:

ARNA has . . . consistently arrayed itself in opposition to the reading of
such commercial announcements by news analysts. It is our belief that the
major networks and all of the more reputable American advertising agencies
are in substantial agreement with us and support our stand.

We, however, recognize and applaud the necessity for perpetual vigilance
and unremitting efforts to extirpate the all-too-common breaches of these prin-
ciples. (St. Louis Post-Dispatch, Feb. 5, 1945.)

The above is not to be taken as an exhaustive list of advertising ex-
cesses. Since it is not the intention of the Commission to concern itself with
advertising excesses other than an excessive ratio of advertising time to pro-
gram time, no exhaustive study has been undertaken. There is need, how-
ever, for a thorough review by the industry itself of current advertising prac-
tices, with a view towards the establishment and enforcement of sound
standards by the industry itself.

PART IV. ECONOMIC ASPECTS

The problem of program service is intimately related to economic
factors. A prosperous broadcasting industry is obviously in a position to
render a better program service to the public than an industry which must
pinch and scrape to make ends meet. Since the revenues of American broad-
casting come primarily from advertisers, the terms and conditions of pro-
gram service must not be such as to block the flow of advertising revenues
into broadcasting. Finally, the public benefits when the economic founda-
tions of broadcasting are sufficiently firm to insure a flow of new capital into
the industry, especially at present when the development of FM and tele-
vision is imminent.

A review of the economic aspects of broadcasting during recent years
indicates that there are no economic considerations to prevent the rendering
of a considerably broader program service than the public is currently
afforded.*

PART V. SUMMARY AND CONCLUSIONS—
PROPOSALS FOR FUTURE COMMISSION POLICY

A. Role of the public

Primary responsibility for the American system of broadcasting rests with
the licensee of broadcast stations, including the network organizations. It is
to the stations and networks rather than to federal regulation that listeners

* Sixteen tables of economic data supporting this view are omitted. [Ed.]
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must primarily turn for improved standards of program service. The Com-
mission, as the licensing agency established by Congress, has a responsibil-
ity to consider overall program service in its public interest determinations,
but affirmative improvement of program service must be the result primarily
of other forces.

One such force is self-regulation by the industry itself, through its trade
associations.

Licensees acting individually can also do much to raise program service
standards, and some progress has indeed been made. Here and there across
the country, some stations have evidenced an increased awareness of the
importance of sustaining programs, live programs, and discussion programs.
Other stations have eliminated from their own program service the middle
commercial, the transcribed commercial, the piling up of commercials, etc.
This trend toward self-improvement, if continued, may further buttiess the
industry against the rising tide of informed and responsible criticism.

Forces outside the broadcasting industry similarly have a role to play
in improved program service. There is need, for example, for professional
radio critics, who will play in this field the role which literary and dramatic
critics have long assumed in the older forms of artistic expression. It is, in-
deed, a curious instance of the time lag in our adjustment to changed cir-
cumstances that while plays and concerts performed to comparatively small
audiences in the “legitimate” theater or concert hall are regularly reviewed
in the press, radio’s best productions performed before an audience of mil-
lions receive only occasional and limited critical consideration. Publicity for
radio programs is useful, but limited in the function it performs. Responsible
criticism can do much more than mere promotion; it can raise the standards
of public appreciation and stimulate the free and unfettered development of
radio as a new medium of artistic expression. The independent radio critic,
assuming the same role long occupied by the dramatic critic and the literary
critic, can bring to bear an objective judgment on questions of good taste
and of artistic merit which lie outside the purview of this Commission. The
reviews and critiques publisheG weekly in Variety afford an illustration of
the role that independent criticism can play; newspapers and periodicals
might well consider the institution of similar independent critiques for the
general public.

Radio listener councils can also do much to improve the quality of
program service. Such councils, notably in Cleveland, Ohio, and Madison,
Wisconsin, have already shown the possibilities of independent listener or-
ganization. First, they can provide a much needed channel throughk which
listeners can convey to broadcasters the wishes of the vast but not generally
articulate radio audience. Second, listener councils can engage in much
needed research concerning public tastes and attitudes. Third, listener coun-
cils can check on the failure of network affiliates to carry outstanding net-
work sustaining programs, and on the local programs substituted for out-
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standing network sustaining programs. Fourth, they can serve to publicize
and to promote outstanding programs—especially sustaining programs which
at present suffer a serious handicap for lack of the vast promotional enter-
prise which goes to publicize many commercial programs. Other useful
functions would also no doubt result from an increase in the number and
an extension of the range of activities of listener councils, cooperating with
the broadcasting industry but speaking solely for the interest of listeners
themselves.

Colleges and universities, some of them already active in the field, have
a like distinctive role to play. Together with the public schools, they have it
in their power to raise a new generation of listeners with higher standards
and expectations of what radio can offer.

In radio workshops, knowledge may be acquired of the techniques of
radio production. There are already many examples of students graduating
from such work who have found their way into the industry, carrying with
them standards and conceptions of radio’s role, as well as talents, by which
radio service cannot fail to be enriched.

Even more important, however, is the role of colleges and universities
in the field of radio rescarch. There is room for a vast expansion of studies
of the commercial, artistic and social aspects of radio. The cultural aspects
of radio’s influence provide in themselves a vast and fascinating field of
research.

It is hoped that the facts emerging from this report and the recommen-
dations which follow will be of interest to the groups mentioned. With them
rather than with the Commission rests much of the hope for improved
broadcasting quality.

B. Role of the Commission

While much of the responsibility for improved program service lies with the
broadcasting industry and with the public, the Commission has a statutory
responsibility for the public interest, of which it cannot divest itself. The
Commission’s experience with the detailed review of broadcast renewal
applications since April 1945, together with the facts set forth in this report,
indicate some current trends in broadcasting which, with reference to licens-
ing procedure, require its particular attention.

In issuing and in renewing the licenses of broadcast stations the Com-
mission proposes to give particular consideration to four program service
factors relevant to the public interest. These are: (1) the carrying of sus-
taining programs, including network sustaining programs, with particular
reference to the retention by licensees of a proper discretion and responsi-
bility for maintaining a well-balanced program structure; (2) the carrying
of local live programs; (3) the carrying of programs devoted to the discus-
sion of public issues, and (4) the elimination of advertising excesses.

e



The Blue Book 199

(1) Sustaining programs. The carrying of sustaining programs has al-
ways been deemed one aspect of broadcast operation in the public interest.
Sustaining programs, as noted above (pp. 147-159), perform a five-fold
function in (a) maintaining an overall program balance, (b) providing time
for programs inappropriate for sponsorship, (¢) providing time for pro-
grams serving particular minority tastes and interests, (d) providing time
for non-profit organizations—religious, civic, agricultural, labor, educational,
etc., and (e) providing time for experiment and for unfettered artistic self-
expression.

Accordingly, the Commission concludes that one standard of operation
in the public interest is a reasonable proportion of time devoted to sustain-
ing programs.

Morcover, if sustaining programs are to perform their traditional func-
tions in the American system of broadcasting, they must be broadcast at
hours when the public is awake and listening. The time devoted to sustaining
programs, accordingly, should be reasonably distributed among the various
segments of the broadcast day.

For the reasons set forth on pages 162—171, the Commission, in consid-
ering overall program balance, will also take note of network sustaining pro-
grams available to but not carried by a station, and of the programs which
the station substitutes therefor.

(2) Local live programs. The Commission has always placed a
marked emphasis, and in some cases perhaps an undue emphasis, on the
carrying of local live programs as a standard of public interest. The develop-
ment of network, transcription, and wire news services is such that no sound
public interest appears to be served by continuing to stress local live pro-
grams exclusively at the expense of these other categories. Nevertheless,
reasonable provision for local self-expression still remains an essential func-
tion of a station’s operation (pp. 171-178), and will continue to be so
regarded by the Commission. In particular, public interest requires that such
programs should not be crowded out of the best listening hours.

(3) Programs devoted to the discussion of public issues. The crucial
need for discussion programs, at the local, national, and international levels
alike is universally realized, as set forth on pp. 178-181. Accordingly, the
carrying of such programs in reasonable sufficiency, and during good listen-
ing hours, is a factor to be considered in any finding of public interest

(4) Advertising excesses. The evidence set forth above (pp. 181-
196), warrants the conclusion that some stations during some or many por-
tions of the broadcast day have engaged in advertising excesses which are
incompatible with their public responsibilities, and which threaten the good
name of broadcasting itself.

As the broadcasting industry itself has insisted, the public interest
clearly requires that the amount of time devoted to advertising matter shall
bear a reasonable relationship to the amount of time devoted to programs.
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Accordingly, in its application forms the Commission will request the ap-
plicant to state how much time he proposes to devote to advertising matter
in any one hour.

This by itself will not, of course, result in the elimination of some of
the particular excesses described on pp. 187-196. This is a matter in which
self-regulation by the industry may properly be sought and indeed expected.
The Commission has no desire to concemn itself with the particular length,
content, or irritating qualities of particular commercial plugs.

C. Procedural proposals

In carrying out the above objectives, the Commission proposes to continue
substantially unchanged its present basic licensing procedures—namely, the
requiring of a written application setting forth the proposed program service
of the station, the consideration of that application on its merits, and subse-
quently the comparison of promise and performance when an application is
received for a renewal of the station license. The ends sought can best be
achieved, so far as presently appears, by appropriate modification of the
particular forms and procedures currently in use and by a generally more
careful consideration of renewal applications.

The particular procedural changes proposed are set forth below. They
will not be introduced immediately or simultaneously, but rather from time
to time as circumstances warrant. Meanwhile, the Commission invites com-
ment from licensees and from the public.

1. Uniform definitions and program logs

The Commission has always recognized certain basic categories of programs
—e.g., c