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ELECTRONIC MASS MEDIA:
RADIO, TELEVISION AND CABLE

Chapter I
INTRODUCTION AND OVERVIEW

Prior to considering specific problems in broadcast regulation, a
general summary of industry and regulatory practices may prove
helpful. The emphasis in this summary is on television broadcasting.
However, regulatory measures relating to radio broadcasting, where
pertinent, are mentioned, and subsequent materials will concern radio
broadcasting to some degree—although the emphasis will remain on
television.

As of the end of 1978, almost 74 million households received tel-
evision service. On the average each household watched television
614 hours per day.

A. USE OF THE RADIO SPECTRUM

The single most significant characteristic of over-the-air televi-
sion broadcasting is that it makes use of the electromagnetic or radio
spectrum. Electromagnetic waves, produced by the acceleration or
oscillation of an electric charge, radiate outward from the source at
the speed of light, 300 million meters per second. These waves have a
frequency, expressed in cycles per second (or Hertz), and a wave-
length, generally expressed in units of the metric system. Since the
speed of electromagnetic waves is constant at the speed of light, the
frequency and wave length are inversely related to one another: the
longer the wave length the shorter the frequency, and vice-versa. The
product of the two is always equal to 300 million meters per second.
The physical characteristics of radio wave propagation—distance trav-
elled as a function of power input, susceptibility to physical obstruc-
tion, attenuation attributable to rain, etc.—vary significantly from
one frequency range to another.

The radio spectrum, which ranges upwards from frequencies of
10 kilohertz (10,000 cycles per second), is used for a wide variety of
purposes, most of them involving some form of communications: mili-
tary and defense facilities; space technology; air and maritime navi-

1



2 INTRODUCTION Ch. 1

gation; radio and television broadcasting; communications common
carriers; business and industrial radio; police, fire and other local
emergency services; air, maritime, rail, taxi and other transportation
services; atmospheric and geodetic exploration; and citizens and
amateur radio. In the absence of some form of regulation, use of the
radio spectrum by one party for a particular purpose could create elec-
tronic interference with the use of the radio spectrum by another par-
ty for the same or a different purpose. While the phenomenon of
electronic interference involves many variables, it may be said, in gen-
eral terms, that interference will occur unless care is taken to assure
an adequate separation between potentially interfering signals in one
or a combination of four ways: (1) separation in space (one signal
sufficiently remote from the other in geographical terms); (2) sepa-
ration in frequency (one signal sufficiently remote from the other in
frequency employed) ; (3) separation in time (one signal sufficiently
separated from the other in time, including the use of intervals in the
transmission of one signal in order to transmit another) ; and (4) dis-
tinction in transmission characteristics, such as polarization, in which
one signal varies over one plane while the other varies over a different
plane.

Over the years, the capacity of the radio spectrum has been great-
ly expanded, both in the range of frequencies made available for use
and in the intensity of use of particular frequencies. The former de-
velopment involves the utilization of progressively higher frequencies
with correspondingly shorter wave lengths; even so, most present
uses of the spectrum are below 15 GHz (15,000,000,000 cycles per sec-
ond). The second development involves two kinds of improvement:
the use of narrower frequency bands to accomplish a particular pur-
pose, and the refinement of separation techniques so that multiple uses
of the same or adjacent frequencies become more extensive,

Notwithstanding these technological developments, the demand
for radio spectrum space, and for specific radio frequencies in par-
ticular, has exceeded the available supply since the early twenties,
when radio broadcasting was initiated. In order to regulate electro-
magnetic emissions, with a view to controlling excessive electronic
interference, Congress in 1927 empowered the Federal Radio Com-
mission (FRC) to license all radio emissions of private parties under
the terms of the Federal Radio Act. The Federal Communications
Commission (FCC) succeeded to the responsibilities of the FRC when
the Federal Radio Act was reenacted in substantial measure as Part
111 of the Communications Act of 1934.

Under the Communications Act, the FCC licenses all uses of the
radio spectrum subject to two limitations. First, federal agencies do
not require FCC approval in order to use the radio spectrum; but the
radio practices of the federal agencies have been coordinated with FCC
licensing procedures, since the beginning of regulation, by one or an-
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other representative of the executive branch (presently the National
Telecommunications and Information Administration or NTIA).!
Second, the FCC is obligated, in formulating and implementing its
licensing policies, to abide by international treaties (extensive in num-
ber and scope) which pertain to the use of the radio spectrum. With-
in these two limitations, however, the authority of the FCC is plenary
and preempts any possibility of state or local control of the radio
spectrum.?

The rationale for this extensive authority is evident from the face
of the Communications Act itself, which vests in the FCC authority
over radio signals which cross state or national boundaries, or which
are transmitted within any federal territory or from any United
States vessel or aircraft, and also radio signals “within any State
when the effects of such use extend beyond the borders of said State,
or when interference is caused by such use or operation with the trans-
mission of energy, communications, or signals from within any said
State to any place beyond its borders, or from any place beyond its
borders to any place within said State, or with the transmission or re-
ception of such energy, communications, or signals from and/or to
places beyond the borders of said State.” Since one of the enumerated
effects almost invariably can be shown, even in the case of the most
local radio transmission, the courts have treated every use of the elec-
tromagnetic spectrum as one involving a transmission in or affecting
interstate commerce and subject to the control of the FCC.

The Communications Act also expressly proscribes the creation of
any private property interests in the radio spectrum and authorizes
the FCC to permit use of the spectrum only for limited periods of time.
The Act provides that its purpose is “to maintain the control of the
United States over all the channels of interstate and foreign radio
transmission; and to provide for the use of such channels, but not the
ownership thereof, by persons for limited periods of time, under li-
censes granted by Federal authority, and no such license shall be con-
strued to create any right, beyond the terms, conditions, and periods
of the license.” Applicants for licenses must sign “a waiver of any
claim to the use of any particular frequency or of the ether as against
the regulatory power of the United States because of the previous use
of the same,” and each license must state that it “shall not vest in the
licensee any right to operate the station nor any right in the use of
frequencies designated in the license beyond the term thereof nor in
any other manner than authorized therein.” License terms are limited

I. NTIA is part of the Department of 2. For a more extended discussion, sec
Commerce. Its iminediate predecessor Note, State Regulation of Radio and
was the Office of Telecominunications Television, 73 Harv.L.Rev. 386 (1959).
Policy (OTP), part of the Office of the
Prexident. The change was made by
Reorganization Plan No. 1 of 1977, 42
Fed.Reg. 56101, 91 Stat. 1633 (1977).
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to a maximum of three years for broadcast licenses and five years for
other types of authorizations; but license renewals, for similar limited
periods, are permitted.

Thus, over-the-air television broadcasting must be conducted with-
in a framework of federally regulated radio spectrum usage. This has
meant, among other things, that television broadcasting has had to
compete for spectrum space with other possible alternate uses, and
that the amount of spectrum space available for television broadcast-
ing has had to be limited by the need to meet the legitimate claims of
other users of the radio spectrum. At present, television broadcasting
is authorized in the following portions of the radio spectrum (MHz
equals 1,000,000 cycles per second) with each channel 6 MHz wide:

Channels 2 to 4 54 - 72 MHz
Channels 5 and 6 76 — 88 MH:z
Channels 7 to 13 174 - 216 MHz
Channels 14 to 36 470 - 608 MHz
Channels 38 to 69 614 - 806 MHz

Channel 1 was eliminated in the early days of television broad-
casting because of interference with other spectrum uses. Channel 37
(608-614 MHz) is reserved for radio astronomy. And former chan-
nels 70 to 82 (806-890 MHz) have been reallocated to other purposes
(private and public land mobile radio).

Channels 2 through 13 are known as VHF channels (very high
frequency) and channels 14 and above are known as UHF channels
(ultra high frequency). For present purposes, two general observa-
tions are pertinent:

First, the number of television channels is limited to 67, and this
number is not likely to be expanded in the near future. There are two
reasons for this: (1) Other demands upon spectrum space are inten-

3. On the radio speetrum and alterna- Property Rights in Radiation: An Al-
tives to administrative alloeation, see ternative Approach to Radio Frequen-
H. Levin, The Invisible Resource: Use cy Allocation, 18 J.Law and Econ. 221
and Regulation of the Radio Speetrum (1975); Johnson, Towers of Babel:
(1971); Coase, The Federal Communi- The Chaos in Radio Spectrum Utiliza-
cations Commission, 2 J.Law and tion and Allocation, 34 Law & Con-
Kcon. 1 (1959); Coase, The Interde- temp.Prob. 505 (1969); Robinson, Ra-
partment Radio Advisory Committec, dio Spectram  Regulation: The Ad-
5 J.Law and Econ. 17 (1962); W. K. ministrative rocess and the ’roblems
Jones, Use and Regulation of the Ra- * of Institutional Reform, 53 Minn.L.
dio Speetrum:  Report of a Confer- Rev. 1179 (1969) ; Office of Tel. Policy,
ence, 1968 Wash.U.LI.Q. 71; Dc¢ Vany, The Radio Frequency Spectrum: Unit-
Eckert, Meyers, O'Hare and Scott, A ed States Use and Management (1975):
Property System for Market Alloca- R. PPark, L. Johnson and B. Fishman,
tion of the Eleetromagnetic Speetrum: Projecting the Growth of Television
A Legal-Economic-Engincering  Study, Broadensting:  lmplieations for Spee-

21 StuL.Rev. 1499 (1969); Minasian, tram Use (Rand Corp. 1976).
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sive, so much so that the FCC has reallocated broadcast space (former
channels 70-82) to other uses and has permitted land mobile radio to
use the lower UHF channels (14-20) in certain large cities under a
sharing arrangement with television broadcasting; thus, the prospect
that more spectrum space will be allocated to television broadcasting
is extremely remote. (2) Television broadcasting is not likely to be
able to squeeze additional channels into the spectrum space allocated
to it at present; this would require changes, not only in broadcast
transmission equipment, but also in television receivers in the hands
of the general public; the obsolescence of the billions of dollars of con-
sumer investment in television receivers is a substantial political im-
pediment to the introduction of new technology narrowing the 6 MHz
of bandwidth required for each television channel.

Second, VHF and UHF channels have significantly different tech-
nical and economic characteristics. At the present time, the technical
differences are less significant than the economic differences, but,
even from a technical point of view, UHF channel assignments are less
advantageous than VHF channel assignments, because more power
and antenna height are required for UHFs to obtain the same area
coverage as VHFs, and UHF signals are more vulnerable to obstacles
such as rough terrain. But the major problem goes back to the begin-
ing of television operations, when technical differences were even
more pronounced than they are today. VHF channels were the first
ones licensed and they tended to dominate the major mass markets.
Because most of the popular programming was on channels 2 through
13, there was little consumer interest in television receivers capable
of receiving UHF channels. In the absence of such receivers, UHF
broadcasters were unable to reach substantial audiences; they were
therefore unable to interest advertisers in their programming; and,
as a consequence, they lacked the financial means to underwrite popu-
lar mass audience programming. Accordingly, UHF broadcasters did
not prosper and the consuming public continued to evidence a distinct
lack of interest in television sets capable of receiving UHF signals.

After several other efforts to activate the UHF channels, the FCC
in 1962 obtained Congressional enactment of its All-Channel Receiver
statute. Acting pursuant to this statute, the FCC by rule provided
that television sets manufactured after April 30, 1964, could not be
shipped in interstate or foreign commerce unless they were capable of
receiving all VHF and UHF channels. Since 1964, the percentage of
receivers capable of receiving UHF signals has increased substantial-
ly, and there has been a revival of broadcaster interest in UHF as-
signments. Television homes capable of receiving UHF signals reach-
ed 94% in 1978. The number of commercial UHF stations increased
from 86 in 1964 to 202 in 1978. However, some UHF assignments
still lie fallow; and some UHF broadcasters have been unable to con-
duct profitable operations. In 1975, the UHF sector showed a profit
for the first time, and by 1977 75% of UHF operations were profit-
able.
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By contrast, VHF operations have proved highly profitable for
some time, particularly in large urban areas; and with few excep-
tions all VHF channels are in use. Where VHF and UHF stations
are in competition with one another, the VHF stations almost in-
variably prove to be the most successful financially.*

6 INTRODUCTION

B. GEOGRAPHICAL DISTRIBUTION OF
TELEVISION ASSIGNMENTS

The frequencies assigned to television broadcasting—both VHF
and UHF—have a significant propagation characteristic: their sig-
nals tend to travel in a straight line. Thus, even with high-powered
transmitters, propagation of television signals is limited by the hori-
zon. Even so, given sufficient power, large areas can be covered by
constructing extremely high transmission antennas and elevating re-
ception antennas. Still larger areas can be covered by using air-borne
transmitters (some actually were used in experimental educational
broadcasting in the Midwest). And today, using satellites for trans-
mission, all or large portions of the nation could be covered by a single
transmitter (with some adaptation in reception antennas).® Using the
available frequencies for a relatively few transmitters covering large
areas would maximize the number of signals available for television
audiences, substantially without regard to the urban or rural location
of the audiences. For policy reasons, however, the FCC has not taken
this approach.

4. On UHF development, sec Note, The
Darkened Channels: UHF Television

The FCC hax attempted to reduce the
UHF handicap by adopting regula-

and the FCC, 75 Harv.L.Rev. 1578
(1962) ; Webbink, The Impact of UHF
Promotion: The All-Channel Television
Recciver Law, 34 Law and Contemp.
Prob. 535 (1969); Note, UHF and the
FCC: The Search for a Television Al-
locationx Dolicy, 28 Ui.Fla.L.Rev. 3%
(1976) ; Kittross, A Fair and Equitable
Service, 29 Fed.Com.B.J. 91 (1976).

See also Webbink, Regalation, Profits
and Entry in the Television Broad-
casting Industry, 21 JInd.Econ. 167
(April 1973); S. Besen, The Value of
Television Time and the Urospects for
New  Stations  (Rand  Corp.  1973),
abridged at 42 S.Econ.J. 435 (1976);
Besen and Hauley, Market Size, VHE
Alloeations and the Viability of Tele-
vikion Stations, 24 J.Ind.Econ, 41
(1975); R. Park and B. Fishiman, The
Viability of Television Stations (IRand
Corp. 1977): R. l’ark, the Value of
Television Time: Some Problems and
Attempted  Solutions  (Rand  Corp.
1977).

tions requiring television receivers to
have dials which permit ease of tun-
ing of UHF channels comparable to
that of VHF chaunels.

5. On satellite broadeasting, sce Aspen
Iustitute Program on  Communities
and Socioty, Control of the Direct
Broadeast Satellite: Values in Con-
flict (1974); A. Chayes, P. Laskin, and
M. Price, Direct Broadcasting from
Satellites; I’olicies and Problems
(1975); Price, The First Amendment
and Televizion Broadeasting by Satel-
lite, 23 U.C.L.A.L.Rev. 879 (1976);
Note, Legal Implications of Direct
sSatellite Broadeasting—the UN Work-
ing Gronp, 6 Geo.J.Int. and Comp.L.
564 (1976); Butler, World Administra-
tive Radio Conference for I’lanning
Broadeasting Satellite  Service, 5 J.
Space Law 93 (1977).
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In the evolution of pre-television radio, the concept developed that
the radio station (or at least certain classes of radio stations) should
function as a local institution, operating “as a sort of mouthpiece on
the air for the community [the station] serves, over which its public
events of general interest, its political campaigns, its election results,
its athletic contests, its orchestras and artists, and discussions of its
public issues may be broadcast.” The FCC undertook to apply this
concept to television, and in 1952 assigned television channels to large
numbers of communities. The guiding policy considerations, devel-
oped in the context of radio, were stated in this order of priority:

First, to provide all persons in the United States with at
least one service.

Second, to provide each community with at least one station.

Third, to provide all persons with multiple services from
which they are able to make a selection.

Finally, to provide larger communities with additional local
stations.

But a system of local assignments made it difficult to provide
most audiences with a large choice of signals, particularly while the
UHF channels remained dormant. In order to avoid electronic inter-
ference, it is necessary to establish mileage separations, not only be-
tween stations on the same channel but between stations on adjacent
channels (note that channels 4 and 5 and channels 6 and 7, while ad-
jacent on the dial, are not adjacent in the radio spectrum). For this
purpose, the United States has been divided into three zones. Zone I
encompasses most of the heavily populated northeastern quadrant of
the nation. Zone III is the Gulf area, which presents special tropo-
spheric interference problems. The remainder of the United States is
included in Zone II. Minimum separations for stations on the same
channel are:

Zone Channels 2-13 (VHF) Channels 14-69 (UHF)

I 170 miles 155 miles
II 190 175
111 220 205

Minimum separations for stations on adjacent channels are the
same for all zones : 60 miles for VHF and 55 miles for UHF.

What this means, in practical terms, is that no more than seven
VHF channels can be assigned to a single city. Only New York and
Los Angeles have received this maximum number. And for New York
City to have channels 2, 4, 5, 7, 9, 11 and 13, these channels have had
to be made unavailable to every community within 170 miles of the
City, and channels 3, 6, 8, 10 and 12 can be employed only by communi-
ties located at least 60 miles from New York City’s antenna site in
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lower Manhattan. Most substantial cities have only three VHF chan-
nel assignments, although about a dozen have four or five.

But the FCC in 1952 assigned both VHF and UHF channels to a
large number of communities, hundreds (mostly UHF) to communities
with populations of 5,000 or less. The general distribution, embodied
in a “Table of Assignments,” was as follows:

City Population (1950) Number of Assignments
1 million and above 6-10

250,000 to 1 million 4-6

50,000 to 250,000 2-4

Under 50,000 1-2

Many of the channel assignments, however, would not support vi-
able stations. For the reasons indicated above, UHF stations fared
poorly when compelled to compete with VHF stations; the FCC’s “in-
termixture” of VHF and UHF stations created conditions least con-
ducive to the survival and growth of UHF stations. In addition, many
of the assignments went to communities with audience sizes insuffi-
cient to support the number of channels assigned; communities with
populations sufficient to support one or more radio stations could not
generate the advertising revenues necessary to support the consider-
ably more expensive operation of television broadcasting stations.
Despite assignments to 1,274 communities, all operations are now be-
ing conducted in about 275 television “markets” (many of them em-
bracing several communities each). As of August, 1978, there were
515 VHF and 202 UHF commercial television stations operating in
these markets, for a total of 717.¢

While there has been growth in the television industry since the
fifties, including some increased activation of UHF channels following
the All-Channel Receiver law, the number of television signals avail-
able to most audiences is limited: six or more in the larger markets,
three to five in intermediate markets, and three or less in smaller
markets. And it should be emphasized that the effective service areas
of television stations tend to be significantly more limited than the
mileage separations. The “Grade A contour,” a circular boundary
line along which 70% of the audience receives good signals 90% of the
time, may range anywhere from 20 to 60 miles from the transmitter
depending on antenna height, transmitter power and nature of ter-
rain. The “Grade B contour,” a more remote circular boundary line
along which 50% of the audience receives good signals 90% of the
time, may range from 50 to 100 miles out.

6. FM clumnely are assigned in g man-  1n 1978, there were 4510 AM and 3870
ner similar to television,  The geo- FM stations on the air,
graphieal distribution of AM stations
in the product of ad hoe determina-

tions over a period of fifty years,
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The policy decision in favor of local community stations assumed
that locally oriented programming was a significant desideratum and
that this objective would be furthered by the proliferation of local
stations. Yet the objective appears not to have been realized. Over-
all, the percentage of programming that is locally originated tends to
be relatively small—less than 10%. Programs of the three networks—
ABC, NBC and CBS—account for the lion’s share—about 55 to 60%
overall. The difference is made up of nationally distributed syndicated
programs (mostly re-runs) and motion picture films. In the three
hours of most intense viewing (equivalent to from 8:00 to 11:00 p. m.
in the East) the three networks account for about 90% of the televi-
sion audience.

C. CONCENTRATION OF CONTROL OF MASS.MEDIA

With television developing as the nation’s most popular mass me-
dium, and with the number of television outlets (particularly VHF)
severely limited, the FCC has adopted a number of measures directed
toward limiting concentration of control over television and other
mass media. Many of these restrictions are adaptations of measures
adopted in the context of pre-television radio.-

1. Limitations on the Networks. Without question, the net-
works are the dominant force in television broadcasting. Next to the
FCC license, the most valuable asset a broadcaster can possess is
a network affiliation. As indicated above, the networks are the most
significant source of programming, surpassing all other sources com-
bined. Network programs occupy this position because, by and large,
they are the most popular and generate the largest audiences for ad-
vertisers. Popular mass appeal programs generally are expensive to
produce, and the networks, by reason of their existing dominance, are
in the best position to finance and distribute expensive programs.
And so network dominance tends to perpetuate itself.

Largely to overcome this dominance, and to assure some measure
of station autonomy and independent programming by network affili-
ates, the FCC has adopted a number of regulations applicable to net-
work operations:

(1) Network affiliation agreements may not be exclusive
and may not prevent the affiliated station from broadcasting the
programs of another network.

(2) Network affiliation agreements may not afford the net-
work’s affiliate more than a right of “first call” on the network’s
programs in the community of license. If the affiliated station
declines to carry a network program, the network may not be
precluded from offering the same program to another station in
the same community.
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(3) Network affiliation agreements may not exceed two
years in duration.

(4) Network affiliation agreements may not require the af-
filiated station to give the network an “option” on broadcast time
prior to the network’s agreement to schedule network programs
during that time.

(5) Network affiliation agreements must assure the affili-
ated station the rights: (a) to reject any network program
“which the station reasonably believes to be unsatisfactory or un-
suitable, or contrary to the public interest,” and (b) to substitute
for the network program “a program which, in the station’s opin-
ion, is of greater local or national importance.”

(6) Networks are not subject to special restrictions on own-
ership of broadcast stations except under very limited circum-
stances, but they are prohibited from operating more than one
network in the same territory at the same time.

(7) Network affiliation agreements may not restrain the af-
filiated station in fixing or altering its rates for the sale of broad-
cast time for transmissions other than the network’s programs.

(8) Networks may not represent affiliated stations in the
sale of non-network time.

(9) Stations in the fifty largest television markets may not
schedule programs of the three national networks for more than
three hours during evening prime time (between 7:00 and 11:00
p. m. in the East). Materials previously shown on networks also
are excluded from this time period. Exceptions are permitted for
special types of programming, such as programs designed for
children, public affairs or documentary programs, political broad-
casts, programs concerned with fast-breaking news events or on-
the-spot coverage of news stories, runovers of live coverage of
sports events, and other broadcasts of a special nature (e. g., cov-
erage of the Olympics).

(10) Networks may not engage in “syndication” (distribut-
ing programs other than for network exhibition) except under
limited conditions, nor obtain any non-network financial interest
in programs produced by others.

As indicated by the continued preponderance of network pro-

gramming, the dominance of the television networks has yet to be
effectively countered.’

2. Limitations on ownership of multiple stations. The number

of television stations which may be brought under common control is

7.

Network operations have eeased to been rescinded, except for the prohibi-

he significant in radio.  Regulations tion against territorial exclusivity
applicable to radio ncetworking have (item 2 above).
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limited to seven (in different areas), no more than five of which
may be VHF stations. There also is a prohibition against “regional
concentration,” which generally proscribes ownership of three broad-
cast stations (of any type) where any two are within 100 miles of
the third and there is an overlap of the primary service contours of
any of the stations (unified AM-FM combinations are treated as
one station).

Apart from these limitations, in communities other than those
in which its television stations are located, a television station opera-
tor (and non-television operators as well) may own as many as seven
AM radio stations, seven FM radio stations, and an unlimited num-
ber of publications or other media of mass communications. Common
ownership of facilities in the same community is considered next.

3. Limitations on ownership of multiple media in the same mar-
ket. For many years, the FCC has prohibited ownership by a single
firm (or its affiliates) of more than one television station in the same
market. Under the so-called “anti-duopoly” rule, overlapping Grade
B contours are prohibited if there is common ownership of the two or
more television stations involved. Similar restrictions apply to com-
mon ownership of AM stations and common ownership of FM stations
in the same market. But until recently there was no flat prohibition
against common ownership of different mass media in the same mar-
ket. Thus, a single owner could control a television station, an AM
radio station, an FM radio station and one or more newspapers serv-
ing the same community.

In 1970 and 1971, the FCC adopted new regulations concerned
with common ownership of different media in the same market. In
general, the regulations prohibit the ownership of AM and FM sta-
tions by television stations, and vice-versa, where the primary broad-
cast contour of one (the Grade A contour for television) encompasses
the entire community in which the other is located. Limitations were
not imposed on common ownership of AM and FM stations in the
same community; divestiture of existing jointly owned facilities was
not required ; and common ownership of UHF and AM or FM stations
in the same market is to be considered on a case-by-case basis. In
1975, substantially the same limitations were imposed on common
ownership of a daily newspaper of general circulation and radio or
television stations encompassing the community of the newspaper’s
publication. Once again, the prohibition was directed primarily at
new combinations and divestiture was not ordered with respect to ex-
isting combinations except in a relatively few “egregious” cases in
which the only television (or radio) station in a given market was
controlled by the only local newspaper and there was an absence of any
countervailing circumstances.

4. Other limitations on concentration of control. In addition to

the restrictions embodied in the network regulations, the multiple
Jones Cs.Electronic Mass Media 2d UCB—2
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ownership rules, and the single-market restrictions, the FCC has
sought to apply a policy against undue concentration of control in in-
dividual licensing cases. The most common instance is where several
applicants seek to obtain the same broadcast authorization. If all are
otherwise qualified, the FCC, in making a choice among the various
applicants, will give favorable consideration to a selection that does
not lead to increased concentration of control over the media of mass
communications (preferring an unaffiliated applicant to one with
ownership interests in other broadcast facilities or in newspapers).
This policy, however, has not proved to be very effective because:
(a) in individual licensing cases involving multiple applicants, many
factors are considered, and those unrelated to concentration of control
may be held to warrant the selection of a mass media owner; (b) fol-
lowing the grant of a license to an unaffiliated applicant, the licensee
may transfer the license to a mass media owner (although, under pres-
ent transfer regulations, a delay of three years generally is required);
and (c) in many instances, the only applicant for a particular broad-
cast authorization is a mass media owner, so no contest develops and
no opportunity is afforded to select an unaffiliated applicant. The re-
sults are shown most clearly in the case of newspaper-broadcaster
affiliations—in the past not controlled by any specific rule but sup-
posedly a matter of concern in comparative cases. As of November
1967, 30 of the top 50 television markets and 15 of the top 25 tele-
vision markets were characterized by common ownership of a major
newspaper and a VHF television station; approximately 260 com-
munities had local broadcast stations owned or controlled by news-
papers, or with the latter holding minority interests in the stations;
76 communities had only one AM station and one daily newspaper,
with cross-ownership interests between the two; and 14 communi-
ties had one AM station, one TV station, and one daily newspaper, all
commonly owned.

While the FCC could refuse to license mass media applicants in
cases other than multiple applicant proceedings because of undue con-
centration of control, it has not done so—unless the degree of concen-
tration exceeds the limits prescribed by its regulations. Similarly,
questions of undue concentration of control have been raised in con-
nection with applications to renew or transfer licenses; but again, un-
less the degree of concentration exceeds the limits of its regulations,
the FCC almost invariably grants its approval.

D. LICENSING OF INDIVIDUAL BROADCASTERS

As previously indicated, no person may operate a television sta-
tion in the United States (or emit any other electromagnetic waves)
without a license from the FCC. The licensing of individual broad-
casters is conducted within the framework outlined above.
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1. Radio spectrum and other technical considerations. An ap-
plicant for a television station must confine itself to the frequencies
allocated for that purpose. In addition, technical standards must be
observed in connection with equipment employed for television trans-
mission. Regulations similarly govern the location of the transmission
antenna to assure: (a) that the population in close proximity to the
transmitter is not unduly large (because intense signals from the
transmitter tend to “blanket” or drown out all other signals); and (b)
that there are no physical obstructions in close proximity to the an-
tenna, which might cause distortions or “radio shadows.” Hazards
to air navigation also must be avoided.

2. Geographical distribution of facilities. Applicants must con-
fine themselves to those channels which are assigned to the particular
community they seek to serve (or some other community within 15
miles of that community). If some other frequency is desired, the ap-
plicant must petition the FCC to revise the Table of Assignments to
make available the frequency sought in the particular community;
only if the petition is granted, and the Table is revised in a rulemaking
proceeding, will the FCC entertain individual applications for use of
the frequency. In general, the Table of Assignments resolves all
major questions relating to geographical distribution of television
broadcast facilities.

Nonetheless, other requirements involving geographical consid-
erations recur. Thus, the television transmitter must be so located
that all mileage separations underlying the Table of Assignments are
observed. Also, the transmitter must render a premium level of ser-
vice (specified in terms of signal strength) to the community to be
served, and the operator must maintain its main studio in the com-
munity. In some cases there are disputes as to the point at which the
transmitter should be located in order to optimize service to the popu-
lation in the surrounding area. Finally, the frequency sought must
be unoccupied. If some other broadcaster presently is using a par-
ticular frequency, a prospective applicant must wait until the in-
cumbent’s three-year license expires, and then, if so minded, seek the
frequency at the time the incumbent applies for renewal of its li-
cense.

3. Restrictions on concentration of control. In the absence of
multiple applicants for the same broadcast authorization, compliance
with the multiple ownership and common market regulations nor-
mally is all that is required. Although the FCC could preclude con-
centrations of control which fall short of those specified in its regu-
lations, it does not do so as a practical matter.

4. General qualifications. There are a number of minimum re-
quirements, based on the terms of the Communications Act, which all
applicants must satisfy.
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(a) Citizenship. If the applicant is an individual, he must be a
United States citizen. If the applicant is a partnership, all of its mem-
bers must be citizens. If the applicant is a corporation, it must be
organized under the laws of a United States government unit, and
aliens must hold no positions as officers or directors or own more than
20% of its capital stock. Limitations also are placed on alien owner-
ship or control of a corporation owning more than 25% of the stock
of a corporate applicant, and representatives of aliens and foreign
governments are excluded from receiving broadcast licenses.

(b) Character. An application may be denied because of the poor
character of the applicant, as manifested by: past or present mis-
representations to the Commission; procurement of broadcast li-
censes for speculative purposes (i. e., “trafficking”); misuse of a
prior broadcasting license; conviction of a serious offense or one
casting doubt on the reliability of the individual in a broadcasting
function; prior conduct violative of the anti-trust laws or otherwise
indicating an inclination to suppress competition by resort to unfair
tactics; and improper, fraudulent or deceptive business practices.
However, the FCC is not always consistent in disqualifying applicants
for these character defects; and some of the inquiries may turn into
investigations of the prior programming practices of the applicant.

(¢) Financial ability. The applicant must be financially quali-
fied “to construct and operate the proposed station.” Although the
applicant has to show that it can commence operations, it need not be
in a position to sustain losing operations over an extended period.
The applicant must have sufficient funds to construct the station and
operate it for three months following construction without relying on
advertising revenues.?

(d) Program proposals. Applicants must submit detailed de-
scriptions of their proposed programming, and these descriptions must
be based on a survey of community needs. It should be noted that a
mere compilation of program preferences does not suffice as a sur-
vey of community needs (which the FCC tends to equate to communi-
ty problems). While the applicant is given considerable discretion in
shaping proposals it believes to be responsive to community needs, the
FCC occasionally rejects applications because of inadequacies in the
survey. The subject of FCC review of station programming will be
considered subsequently in further detail.

5. Economic injury to existing broadcasters. As a matter of
policy, the FCC generally prefers not to consider whether the li-

8. The earlier requirement was one enues. The period was shortened for
year's operation following construction radio in 1978 and for television in
without reliance on advertising rev- 1979.
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censing of a new broadcast station will cause financial loss to existing
broadcast stations in the same or adjacent markets. The courts, how-
ever, have insisted that the FCC consider the issue (called the Carroll
issue) where the existing station claims that it will cease operation,
or be compelled to downgrade its operation, if confronted with com-
petition—to the detriment of the public in the community it serves.
Without going into detail, it may be generalized that the FCC seeks to
avoid adjudicating this issue and, on occasion, has displayed remarka-
ble ingenuity in eliminating the issue from pending proceedings.

The Carroll issue has arisen almost exclusively in contests be-
tween radio stations (AM or FM), and not between television stations.
In the context of television, the issue of financial impact generally is
presented only when a VHF station seeks to compete with a UHF
station. At one time, the FCC sought to minimize this competition
among unequals by “deintermixture” proceedings, making some mar-
kets all-UHF and some markets all-VHF. These proceedings had to
be abandoned, as a concession to Congress, in order to achieve passage
of the All-Channel Receiver legislation in 1962. However, the ques-
tion of adverse impact on UHF stations is frequently presented and
litigated when a VHF station seeks to change its antenna location or
other broadcasting pattern in such a way as to impinge on an area
served by a UHF station (or to make greater inroads on such an
area). In contrast to its distaste for the Carroll issue generally, the
FCC has been quite protective of UHF stations threatened with an
adverse impact from altered VHF operations. It even has afforded
protection for potential UHF operations.

6. Comparative proceedings. In the absence of multiple appli-
cations for the same authority, the FCC will grant a television broad-
cast license to an applicant satisfying the requirements in the five
preceding categories. Where, however, more than one qualified ap-
plicant seeks the same authority, the FCC must choose between the
mutually exclusive applications in a comparative proceeding. In such
cases, the FCC historically has considered a wide variety of factors:
local residence of station owners; direct management of the station
by its owners (integration of ownership and management) ; partici-
pation by owners in civic affairs; proposed station programming;
broadcast experience of owners; prior broadcast record of owners;
violations of law by owners or any adverse reflections on their char-
acter; diversification of control of media of mass communications
(presence or absence of affiliations with other mass media); dif-
ferences in areas and populations to be served by the various appli-
cants; and other factors of lesser consequence. The presence of so
many variables led to considerable confusion. In an effort to clarify
the significance of the comparative criteria, the FCC in 1965 issued a
comprehensive policy statement on comparative proceedings. While
the statement has been of some value in indicating the role to be
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played by these various factors, uncertainty and unpredictability con-
tinue to characterize the comparative proceeding.

7. Renewal proceedings. The renewal of an outstanding broad-
cast license may be impeded in one of three ways. First, the FCC may
postpone or refuse renewal in the course of implementing one or more
of the policies described herein; refusal to renew may be made effec-
tive only after a formal hearing. Second, a private party may file a
petition to deny the renewal application; a formal hearing is re-
quired if the petition raises prima facie grounds for nonrenewal which
present substantial and material questions of fact. Third, a new-
comer may seek to be licensed in place of the incumbent; in such
event, a comparative renewal hearing is held in which the merits of
the incumbent are compared with those of the challenger; the FCC
leans strongly in the direction of favoring the incumbent.

E. EFFORTS TO ACHIEVE PROGRAMMING DIVERSITY
AND RESPONSIVENESS TO LOCAL NEEDS

1. Reflections in other general policies. Everyone recognizes
that the essence of television is programming, and the policies of the
FCC described in the preceding sections have been concerned largely
with the objective of achieving programming more diverse and more
responsive to local needs.

Thus, the geographical distribution of broadcast facilities has as
a major purpose the advancement of locally originated (or locally
oriented) programming, in contrast to a national uniformity in pro-
gramming. Given the dominance of the networks, and the important
secondary role played by nationally syndicated programming, the
FCC’s success in this area cannot be described as more than modest.

Similarly, the FCC’s policies in opposition to concentration of
control of the media of mass communications have been concerned
with assuring diversity of program sources; the more sources, the
more diverse the program offerings are likely to be. Again, the FCC’s
success cannot be described as more than modest. While it has pre-
vented the emergence of commonly owned television chains of national
proportions, much the same result is achieved through the network
affiliation process. And despite the regulatory restrictions on the
networks, network programming continues to predominate. Similar-
ly, while the FCC has precluded common ownership of multiple tele-
vision stations in the same market, it has not prevented other forms
of single-market concentration (the local AM-FM-TV-newspaper com-
bine), although there has been some recent activity in this area, as
noted above.

Finally, in individual licensing cases, the FCC has given some
weight to factors related to local responsiveness and dispersal of
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ownership: through the requirement of local program surveys in all
cases, and the preferences for local residence and diversification of
media control in comparative cases. But these processes have been of
limited value, characterized by uncertainty and frequent changes in
emphasis.

There are three other areas, however, which are of significance.

9. Renewal of licenses. As previously indicated, all broadcast
licenses are limited by statute to three-year terms. This means
that, every three years, the FCC has an opportunity to review the
performance of a television station and to refuse renewal if the per-
formance is deemed unsatisfactory. The FCC has used this occa-
sion in the past to exert pressure on licensees to increase diversity
and local responsiveness in their programming. Pressure has taken
the form of questions on the renewal applications; informal quotas
for local programming and for types of broadcasts not frequently
carried (programs other than entertainment and news); delays and
official inquiries directed to those licensees falling short of these
quotas; and the threat of a hearing on the renewal application. The
intensity of the pressure has varied from substantial to nil depend-
ing on changes in FCC membership, and when the pressure has been
substantial it has not been without effect. But it is difficult to
measure the effect, and the area is one characterized by extraordinary
erraticism in FCC policy. At present, pressure of this type appears
to be negligible, and attention has focused on the proper method of
conducting surveys of community needs (required of renewal appli-
cants as well as initial applicants).

3. Educational broadcasting. In the geographical distribution of
broadcast facilities in 1952, the FCC reserved a substantial number of
channel assignments for noncommercial educational television. Un-
fortunately, many of these assignments were in the UHF band, and,
in addition to their other problems, educational broadcasters on UHF
channels suffered the same difficulties as UHF broadcasters gen-
erally. As of August, 1978, there were 270 noncommercial stations on
the air (104 VHF, 166 UHF).

The major problem of educational broadcasters has not been
channel availability, but financing. Commercial television has been
financed by advertising, but under FCC regulations this source is not
available to the educational broadcaster (and probably advertising
would subvert the nature of the educational station’s operations if it
were to become a substantial source of financing). Educational
broadcasters have relied on financing from federal, state and local
governments, from foundations (particularly the Ford Foundation),
from business firms, and, to a limited extent, from viewer contribu-
tions. An extensive study made in 1967 indicated the need for addi-
tional financing and recommended federal aid to be channeled through
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a governmentally supported corporation specifically established for
the purpose. In the Public Broadcasting Act of 1967, Congress re-
sponded by establishing the Corporation for Public Broadcasting
(CPB). In addition to continuing pre-existing federal financial sup-
port for the construction of educational stations, dating back to 1962,
the statute vested CPB with responsibility for program development
and procurement for educational stations and facilitated intercon-
nection arrangements among such stations. The statute author-
ized the FCC to permit reduced rates by communications common
carriers for interconnection of educational stations. However,
CPB was prohibited from owning any broadcasting station, system or
network, community antenna television system, or program produc-
tion facility. After extensive legislative debate, a plan for financing
CPB over a five-year period emerged in 1975, but CPB still is depend-
ent on annual Congressional appropriations.

The record of the educational stations is a spotty one. On the one
hand, there is little question that educational broadcasting is a sub-
stantial factor in television. A large percentage of United States
households can receive ETV signals and each week millions of homes
watch educational television stations for at least brief periods. In
terms of promoting program diversity, the addition of a single edu-
cational station to a market probably surpasses in effectiveness the
addition of several commercial stations in the same market. On the
other hand, educational television audiences are quite small in com-
parison to commercial television audiences, so much so that some-
times they defy measurement. Moreover, the problem of ETV fi-
nancing has yet to be fully resolved. The two problems may be inter-
related to some degree, since audience size undoubtedly is dependent
in substantial measure upon adequate financing of programming. But
the most respected study of television viewing preferences, related to
1960 viewing habits, indicates that the American television audience
strongly prefers light entertainment to intellectual programming;
that this preference holds even when a clear choice is accorded be-
tween high quality programs of each type; and that, despite their
claims to the contrary, the more highly educated segments of the pop-
ulation behave in precisely the same manner as the population gen-
erally (choosing entertainment over intellectual fare when a choice
is afforded). The same results were obtained in a follow-up study
some ten years later.?

Nevertheless, ETV makes a distinctive contribution. Extended
coverage of United Nations, Congressional and other hearings of spe-
cial interest probably draw large numbers of viewers on sporadic oc-
casions, and have value independent of such numbers. The popularity

9. See G. Steiner, The People Look at
Television (1963);: R. Bower, Televi-
sion and the Public (1973).
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and ecritical acclaim for “Sesame Street” indicate that ETV may play
a leadership role in important areas such as children’s programming.
And educational television performs a distinct function to the extent
that it carries formal instructional programs intended for classroom
use or home study courses. In the area of classroom television, the
ETV broadcaster is supplemented by the Instructional Television
Fixed Service, which provides multiple channels for classroom in-
struction. The transmissions are over-the-air (sharing 2,500 to 2,890
MHz with other uses), but the transmissions are beamed to specific
school antennas and are not broadcast generally.

4. Subscription television. In 1959, the FCC approved experi-
mental pay-television operations subject to a series of limitations. The
experiment was launched only after a most intensive struggle with
opposing forces—broadcasters and theater owners primarily—which
channeled their opposition through the House Committee on Interstate
and Foreign Commerce. Only one experiment actually was conducted,
in Hartford, Connecticut, and that experiment failed to settle most of
the major matters in dispute. The proponents of subscription tele-
vision contended that, by permitting audiences to pay for programs,
financial support could be obtained for programs that did not appeal
to audiences large enough to be supported by advertisers (advertisers
generally do not pay more than three or four cents per household per
hour). Opponents of pay television argued that the large revenues af-
forded by subscription television would “siphon” programming and
talent away from advertiser-supported television, with the result that
audiences either would have to pay for what they once received free or
would be relegated to the inferior rejects of the subseription system.
The Hartford experiment relied heavily on movies and sports—they
constituted over 90% of programming—and ran at a substantial loss;
however, no siphoning occurred. But all of these results might be
altered in the case of a national subscription service, as opposed to
a single experimental system operating in a limited market.

In 1968 and again in 1975, the FCC approved the licensing of
subscription television stations under the following conditions:

(1) Four commercial nonsubscription television stations
must be operational in the community the subseription television
station seeks to serve.

(2) No more than one subscription television station may be
authorized in a single community.

(3) In addition to subscription services, the authorized sub-
scription television station must carry a minimum quantity of
“free” programming (28 hours per week).

(4) Commercial advertisements may not be carried when
programs are being offered on a subscription basis.
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(5) The licensee of the subscription station must retain dis-
cretion and responsibility for all programming and determina-
tions as to subscription charges (except that limited advance pro-
gramming commitments may be made with FCC approval).

(6) Subject to limited exceptions, subseription services may
not include (a) motion picture films with a general release date
in the United States more than three years in advance of the pro-
posed subscription showing; and (b) sports events which were
televised live on a nonsubscription, regular basis in the communi-
ty during any one of the five years prior to the proposed subscrip-
tion showing. (This is the 1975 version, which differs in modest
respects from the 1968 formulation.)

(7) No more than 90% of total subscription services may
consist of feature films and sports events combined.

(8) Subscription firms must serve all customers at uniform
rates, subject to such reasonable classifications as the Commis-
sion may approve, and subscription television decoders must be
leased and not sold to subsecribers.

Only a few licensees are providing over-the-air subscription
services, These are on UHF channels, and thus far they have at-
tracted relatively few subscribers. Meanwhile, some cable television
systems (discussed hereafter) have offered subscription services.
In 1970, cable subscription services were subjected to the same pro-
gramming restrictions as over-the-air television (items 4, 6 and 7
above); but in 1977 these restrictions, as applied to cable, were in-
validated on judicial review. The FCC then rescinded the same re-
strictions as they applied to over-the-air subscription television.
Cable subscription services have been growing rapidly.

F. FCC CONTROL OF PROGRAM CONTENT

In a variety of contexts, the FCC has been concerned with direct
regulation of television program content.

1. Restrictions on objectionable programming. In some areas,
such as false and misleading advertising, the restrictions on program
content parallel restrictions imposed on other media of mass communi-
cation. But in other areas, restrictions on television programming ex-
ceed the restraints applicable to other media. Thus, penalties have
been imposed for vulgar or off-color programming, which clearly
would not qualify as obscene in the Constitutional sense, and would
not be the subject of sanctions in other contexts. Broadcast stations
are severely limited in the information they may broadcast about lot-
teries; cigarette advertising is prohibited under recently enacted leg-
islation; and commercial advertisements and commercial sponsorship
must be identified. Restrictions on fraud and deception extend be-
yond advertisements to program content, such as rigged quiz shows.
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2. Political and public affairs programs. Under the “equal time”
provision of the Communications Act, a television station, if it makes
time available for a “legally qualified candidate for any public office,”
must “afford equal opportunities to all other such candidates for that
office.” Moreover, as to legally qualified candidates for federal of-
fice, the station either must provide reasonable amounts of free time
or permit candidates to purchase reasonable amounts of time. For 45
days prior to a primary and 60 days prior to a general election, the
station must charge any candidate “the lowest unit charge of the sta-
tion for the same class and amount of time for the same period.” At
all other times, no more than the station’s regular charges may be im-
posed upon candidates. It should be noted that a use by a supporter
of the candidate, including a member of the candidate’s staff, does not
qualify as a use by the candidate (there must be a personal appear-
ance by the candidate to invoke these provisions). Furthermore, once
any candidate is afforded access (whether free, at reduced rates, or
at regular rates), the same opportunity under the same terms must be
afforded to all legally qualified candidates for the same office, no mat-
ter how numerous they may be nor how small a following any of them
may have. '

In addition to the specific, and rather limited, requirements of
the “equal time” provision, the FCC has evolved a “fairness doctrine,”
which, as codified by subsequent statutory amendment, imposes on
broadcasters “the obligation . . . to afford reasonable opportuni-
ty for the discussion of conflicting views on issues of public impor-
tance.” Application of the fairness doctrine has raised a host of
troublesome issues:

(1) Is the obligation solely one to present conflicting views
on an issue once it is broached by the broadcaster, or is there a
broader obligation to initiate discussion on “issues of public im-
portance”? In short, can the station satisfy the doctrine simply
by remaining silent on public issues? The FCC and the courts
have held that stations have an obligation to initiate discussion on
public issues, but the selection of issues is largely left to the dis-
cretion of the stations.

(2) If one side of a public question is presented, who is to
present the other side? Ordinarily the broadcast licensee is
given broad discretion on this matter. But in two contexts
specific respondents must be invited: (a) where the program
takes the form of an attack on the character, integrity or like
qualities of a person or organization, the person or organization
attacked must be invited to respond; (b) where the program
takes the form of an endorsement of a political candidate, the
candidates opposing the recipient of the endorsement may name
their respondents.

(8) In what manner are opposing views to be presented?
Again, the FCC accords the broadcaster great latitude in deter-
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mining both the quality and quantity of response. There is no
requirement of equal time. On one occasion, however, the FCC
ruled that opponents of President Nixon’s Vietnam policies must
be accorded at least one uninterrupted segment of prime time to
respond to the President’s speeches on the subject.

(4) What kind of programming suffices to give rise to a
need for response? Does the broadeast of a religious service call
for a response on the merits of atheism? Does the broadcast of
military recruitment appeals during a war call for a response
on the merits of the war? The FCC has given negative answers
to these specific questions, but it had required stations to carry
antismoking messages in response to cigarette commercials and
environmental groups had been given the right to respond to cer-
tain commercial advertisements. The FCC now rejects the ap-
plication of the fairness doctrine to ordinary product commercials.

Closely related to the fairness doctrine is the problem of news dis-
tortion. The FCC has disclaimed any power to censor news programs
to determine whether they are “true” or not. But it has investigated
charges of “staged” news events and knowing distortion of the news;
it has condemned the failure of a newscaster to reveal a financial con-
flict of interest; and it has required opportunities to reply, under the
fairness doctrine, where it has concluded that a news program or docu-
mentary was too one-sided.

Needless to say, none of these restraints apply to other media of
mass communications.

3. Diversity of programming and responsiveness to local needs.
At the present time, the FCC’s efforts in this area are largely indi-
rect: through its geographical distribution of broadcast facilities,
limitations on the networks, restrictions on concentration of control,
promotion of educational broadcasting, and authorization of subscrip-
tion television. But, as previously indicated, the FCC has employed
direct pressures in the past to seek to achieve minimum quotas of
*“public service” and “local” programming. Some pressures probably
remain, but they are relatively slight. However, this is an area which
changes rapidly and frequently, and the future cannot be predicted
with any measure of certainty. In the initial licensing of broadcast
stations and on renewal some pressure toward local responsiveness is
sought to be achieved by requiring applicants and existing licensees
to make surveys of community needs. But the multiplicity of views
obtained in any survey, and the latitude afforded the applicant in shap-
ing its programming response to the survey, limit the effectiveness of
this approach as a means of controlling broadcaster behavior.

Recent judicial determinations have required the FCC to consider
changes in program format (e. g., from classical music to popular
music) incident to a station transfer; but the scope of FCC review on
such matters remains to be defined. The FCC recently has recognized
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that broadcasters have a special (though somewhat vague) responsi-
bility to program for young children.

4. Limitations on commercial advertisements. The FCC has no
regulations restricting the number or frequency of commercial an-
nouncements. When it attempted to adopt such regulations in 1963,
industry and Congressional pressure forced a retreat. Excessive com-
mercialization is an issue in license renewal proceedings, but the stand-
ards are wholly informal and there is no consistency in their applica-
tion. When television commercials begin to exceed 16 minutes per
hour, there is at least the possibility that the FCC will delay the re-
newal application and demand an explanation. There are some spe-
cial limitations on advertising on children’s programs.

G. OTHER FCC CONTROLS OVER TELEVISION
BROADCASTERS

Most of the regulatory actions of the FCC have been described
in the preceding sections. They center to a large extent on initial li-
censing, and, at this time, the FCC considers the legal, technical, fi-
nancial and character qualifications of the applicant. Restrictions on
concentration of control and programming have been described in
some detail. Three other areas deserve mention.

First, the FCC is rather continuously concerned with the technical
performance of licensed television stations. The failure of a broad-
caster to adhere to technical standards, particularly those designed to
preclude electronic interference, are treated as a serious matter,
whether the deficiency is raised on renewal of the license or during the
course of the broadcaster’s license term.

Second, the FCC does police the business practices of broadcast
licensees to a limited extent. The Communications Act is explicit that
broadcasters shall not be considered “common carriers,” and as a
general matter the FCC does not undertake to regulate the rates of
broadcast stations, discrimination in the application of broadcast rates,
or refusal by a station to carry the commercials of a particular ad-
vertiser. However, the FCC has intervened to interdict fraudulent
billing practices in respect of advertisers, to impose penalties for ac-
tivities artificially inflating a station’s audience rating, and to con-
demn any business practice inconsistent with its proscriptions on con-
centration of control (e. g., the provision of incentive compensation
arrangements by networks designed to discourage non-network pro-
gramming, or the “tying” of access to one broadcast medium to ac-
cess to another medium of communications). These are exceptions,
however, to the FCC’s general disinclination to intrude upon station
business practices.

Finally, since 1968, the FCC has sought to assure that broadcast
licensees pursue nondiscriminatory personnel practices and adopt af-
firmative programs to afford equal opportunity in employment. The
FCC’s policies in this area have provoked considerable controversy.
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H. SERVICE TO SPARSELY POPULATED AREAS AND
THE DEVELOPMENT OF CABLE TELEVISION

Television stations began broadcasting in large urban centers and,
even after the promulgation of the FCC’s Table of Assignments in
1952, many localities found themselves without television service. A
number of remedies were improvised.

Beginning in 1954, the FCC authorized the construction and op-
eration of “satellite” television stations in communities not large
enough to support a full-fledged operation. The satellite received
regular authority, in accordance with the Table of Assignments, but
local programming was not required; the satellite, generally owned by
the primary station, could rely on duplication of programs of the pri-
mary station.

In 1956, the ©CC authorized the use of “translators” to extend
television service to remote communities. Translators receive the sig-
nal of a primary station, convert it to a different frequency and am-
plify it, and then rebroadcast it for reception by the general public in
the area. These supplementary stations may be operated by the pri-
mary station or by an independent organization; if the latter, the
consent of the primary station must be obtained before its signals are
rebroadcast. Translators may be authorized for any VHF or UHF
channel as long as they do not interfere with signals of regular broad-
cast facilities and conform to other FCC policies.

The development of translators was preceded in the fifties by an-
other, extralegal device—television boosters. These stations, con-
structed by local private or governmental groups without FCC author-
ization, received weak signals of primary stations and rebroadcast
them on the same frequency with greater strength. The operations
were clearly unlawful, but it took over a decade for the FCC to achieve
a transition from illicit booster operations (which, among other things,
caused “ghosting” of television signals) to lawful translator opera-
tions.

It was also during the fifties that cable television began to de-
velop. Operations initially took the form of a community master an-
tenna. Persons unable to receive television signals directly off the
air, because of remoteness or terrain, subscribed to a system which
constructed an antenna (part of the “headend” equipment) at a fa-
vorable location, and, for a fee, amplified and conveyed signals via
cables to the television sets of the system’s subscribers. As the in-
dustry developed, headend antennas were located further and further
from the subscribers to be served, necessitating longer cable runs.
Then, to expand the signals available to subscribers further, or to
reach communities still further removed from television markets, tele-
vision signals were relayed to the local CATV system by coaxial cable
or microwave, usually the latter. Through these techniques, it be-
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came possible to import television signals from remote markets over
great distances.

The next major development occurred approximately in the mid-
sixties when cable television operators turned their attention from
bringing television signals to remote underserved rural areas to bring-
ing supplementary television signals to major urban markets. This
proved to be the most significant turning point in CATV develop-
ment.

Through the fifties, and in an extensive opinion in 1959, the FCC
declined to exercise jurisdiction over CATV systems on the grounds
(a) that they did not use the radio spectrum to communicate with their
subscribers and thus were not broadcasters, and (b) they did not have
the characteristics of common carriers by wire. During the early
sixties, the FCC adhered to this view but began to regulate CATV
systems indirectly by regulating the microwave relay systems serving
CATV (which, as users of the radio spectrum, required FCC licenses
in order to operate). Some rudimentary conditions were imposed on
CATYV systems, as customers of the microwave relays, in order to pro-
tect economically marginal over-the-air television stations. These re-
strictions formed a partial basis for rules promulgated by the FCC in
1966 when it asserted jurisdiction over all CATV systems. In 1972,
the FCC restated its position in more comprehensive terms.

In general, cable systems are permitted (and in most cases re-
quired) to carry local television signals. But the importing of dis-
tant signals is restricted by the FCC. Most cable systems may im-
port two such signals, and under a variety of exceptions many systems
carry more than two distant signals. Under complex rules, local sta-
tions receive varying degrees of protection against duplication of
their programs on imported distant signals. The carriage of distant
signals subjects cable systems to copyright liability, but by payment
of governmentally prescribed fees they obtain statutorily mandated
licenses.

Cable systems also may transmit signals in addition to the re-
transmission of over-the-air television signals. These may include
local live programs, movies and taped programs, and programs pro-
vided by special cable networks. Some such programs may be sold to
subscribers for a fee in addition to the charge for regular cable ser-
vice. This is “pay cable,” a rapidly developing aspect of the cable
industry.

The FCC has adopted regulations limiting affiliations between ca-
ble systems and local telephone companies, local broadcasters and the
three national networks.

Unlike over-the-air broadcasting, cable systems are subject to
state and local regulation, although on many important matters (in-
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cluding those indicated above), the FCC has precluded or restricted

state and local regulation.

Cable systems also have the potential to

provide nonvideo services (transmitting other types of communica-
tions, including two-way transmissions); as yet this potential has not

been significantly developed.!®

10. On broadeasting and broadeast reg-
ulation generally, see N. Minow, Equal
Tiine, The Private Broadcaster and
the Public Interest (1964) ; B. Rucker,
The First Freedom (1968): Note, TV
Service and the FCC, 46 Texas L.Rev.
1101 (1968): N. Johnson, Ilow to Talk
Back to Your Television Set (1970):
W. Emery, Broadeasting and Govern-
ment: Responsibilities and Regula-
tions (1971); S, Head, Broadcasting
in America (2d ed. 1972); M. Mayer,
About Television (1972): L. Bogart,
The Age of Television (3d ed. 1972):
Georgetown Law Journal, Media and
the First Amendment in a Free So-
ciety (1973) (also at 60 Geo.L.J. 871
(1972)); Aspen Notebook on Govern-
ment and the Media (W. Rivers and
M. Nyhan ed. 1973); V. Mosco, The
Regulation of Broadeasting in the
United States: A Comparative Analy-
sis (1975) ; IR. Bunce, Television in the
Corporate Interest (1976); E. Kras-
now and L. Longley, The Polities of
Broadcast Regulation (2d ed. 1978):
E. Foster, Understanding Broadcasting
(1978). See also W. Rivers and M. Ny-
han, Aspen Handbook on the Media: A
Selective Guide to Researcl, Organiza-
tions and Publications in Communica-

tions (1977); C. Sterling and T.
Haight: Aspen Institute Guide to
Communication Industry Trends
(1978).

On the history of broadcasting, sce E.
Barnouw, A History of Broadcasting
In the United States: vol. I—A Tower
in Babel (to 1933} (1966), vol. II—The
Golden Web (1933-1953) (1968), vol.
IITI—The Golden Imnage (from 1953)
(1970) : E. Barnouw, Tube of Plenty:
The Evolution of American Television
(1975). See also G. Archer, History
of Radio to 1926 (1938); White, The
American Radio (1947): C. Sterling
and J. Kittross, Stay Tuned: A Con-
cise History of American Broadcast-
ing (1978); R. Coase, British Broad-
casting: A Study in Monopoly (1950).

On the Federal Communications Com-
mission, see Cox, The Federal Con-
munications Commission, 11 B.C.Ind.
and Com.L.Rev, 595 (1970); Johnson, A
New Fidelity to the Regulatory Ideal,
59 Geo.L.J. 869 (1971);- Johnson and
Dystel, A Day in the Life: The Fed-
cral Communications Commission, 82
Yale L.J. 1575 (1973); Jaffe, the II-
lusion of Ideal Administration, 86
Harv.L.Rev., 1183 (1973); Barrow,
OTTP and FCC: Role of the Presidency
and the Independent Ageney in Coin-
munications, 43 U.Cinn.L.Rev, 291
(1974); Lee, The FCC and Regulatory
Duplication: A Case of Overkill? 51
Notre Dame Law. 235 (1975); Geller,
A Modest ’roposal for Modest Reform
of the FCC, 63 Geo.L.J. 705 (1975);
McLauchlan, Agency-Clientele Rela-
tions: A Study of the Federal Comn-
munications Commission, 1977 Wash.
U.L.Q. 257: B. Cole and M. Oettinger,
The Reluctant Regulators: The FCC
and the Broadeast Audience (1978);
Robinson, The Federal Comninuniea-
tions Commission: An Essay on Reg-
ulatory Watchdogs, 64 Va.L.Rev. 169
(1978). See also Krashow and Shoos-
han, Congressional Oversight: The
Ninety-Sccond Congress and the Fed-
eral Conununieations Commission, 26
Fed.Com.B.J. 81 (1973) (also at 10
Harv.J.Legis. 297 (1973)).

On the economics of broadeasting gener-
ally, see¢ R. Noll, M. Peck and J. Mec-
Gowan, Kconomic Aspecets of Televi-
sion Regulation (1973); B. Owen, J.
Beebe, and W. Manning, Television
Economics (1974); B. Owen, Economn-
ics and Freedom of Expression (1979).
See also S. Besen and B. Mitchell,
Iiconomic Analysis and Television
Regulation (Rand Corp. 1973) (review
of Noll, Peck and McGowen) ; Posner,
Monopoly in the Marketplace of Ideas,
86 Yale L.J. 567 (1977) (review of

"~ Owen).



Chapter 11

SELECTION OF A BROADCASTER FOR
AN AVAILABLE FREQUENCY

A. ECONOMIC INJURY TO EXISTING
BROADCASTERS

FCC v. SANDERS BROTHERS RADIO STATION

Supreme Court of the United States, 1940.
309 U.S. 470, 60 S.Ct. 693, &4 L.Ed. 869.

MR. JUSTICE ROBERTS delivered the opinion of the Court.

We took this case to resolve important issues of substance and
procedure arising under the Communications Act of 1934, as amended.

January 20, 1936, the Telegraph Herald, a newspaper published
in Dubuque, Iowa, filed with the petitioner an application for a con-
struction permit to erect a broadcasting station in that city. May 14,
1936, the respondent, who had for some years held a broadcasting
license for, and had operated, Station WKBB at East Dubuque, Illi-
nois, directly across the Mississippi River from Dubuque, Iowa, ap-
plied for a permit to move its transmitter and studios to the last named
city and instal its station there. August 18, 1936, respondent asked
leave to intervene in the Telegraph Herald proceeding, alleging in its
petition, inter alia, that there was an insufficiency of advertising reve-
nue to support an additional station in Dubuque and insufficient tal-
ent to furnish programs for an additional station; that adequate ser-
vice was being rendered to the community by Station WKBB and
there was no need for any additional radio outlet in Dubuque and that
the granting of the Telegraph Herald application would not serve the
public interest, convenience, and necessity. Intervention was per-
mitted and both applications were set for consolidated hearing.

The respondent and the Telegraph Herald offered evidence in sup-
port of their respective applications. The respondent’s proof showed
that its station had operated at a loss; that the area proposed to be
served by the Telegraph Herald was substantially the same as that
served by the respondent and that, of the advertisers relied on to
support the Telegraph Herald station, more than half had used the
respondent’s station for advertising.

An examiner reported that the application of the Telegraph
Herald should be denied and that of the respondent granted. On ex-

27
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ceptions of the Telegraph Herald, and after oral argument, the broad-
casting division of petitioner made an order granting both applica-
tions, reciting that “public interest, convenience, and necessity would
be served” by such action. The division promulgated a statement of
the facts and of the grounds of decision, reciting that both applicants
were legally, technically, and financially qualified to undertake the
proposed construction and operation; that there was need in Dubuque
and the surrounding territory for the services of both stations, and
that no question of electrical interference between the two stations
was involved. A rehearing was denied and respondent appealed to
the Court of Appeals for the District of Columbia. That court enter-
tained the appeal and held that one of the issues which the Commis-
sion should have tried was that of alleged economic injury to the
respondent’s station by the establishment of an additional station and
that the Commission had erred in failing to make findings on that
issue. It decided that, in the absence of such findings, the Commis-
sion’s action in granting the Telegraph Herald permit must be set
aside as arbitrary and capricious.

The petitioner’s contentions are that under the Communications
Act economic injury to a competitor is not a ground for refusing a
broadcasting license.

We hold that resulting economic injury to a rival station
is not, in and of itself, and apart from considerations of public con-
venience, interest, or necessity, an element the petitioner must weigh,
and as to which it must make findings, in passing on an application for
a broadcasting license.

Section 307(a) of the Communications Act directs that “the
Commission, if public convenience, interest, or necessity will be served
thereby, subject to the limitations of this Act, shall grant to any ap-
plicant therefor a station license provided for by this Act.” This
mandate is given meaning and contour by the other provisions of the
statute and the subject matter with which it deals. The Act contains
no express command that in passing upon an application the Commis-
sion must consider the effect of competition with an existing station.
Whether the Commission should consider the subject must depend up-
on the purpose of the Act and the specific provisions intended to
effectuate that purpose.

The genesis of the Communications Act and the necessity for the
adoption of some such regulatory measure is a matter of history. The
number of available radio frequencies is limited. The attempt by a
broadcaster to use a given frequency in disregard of its prior use by
others, thus creating confusion and interference, deprives the public
of the full benefit of radio audition. Unless Congress had exercised
its power over interstate commerce to bring about allocation of avail-
able frequencies and to regulate the employment of transmission equip-
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ment the result would have been an impairment of the effective use
of these facilities by anyone. The fundamental purpose of Congress
in respect of broadcasting was the allocation and regulation of the
use of radio frequencies by prohibiting such use except under license.

In contradistinction to communication by telephone and tele-
graph, which the Communications Act recognizes as a common carrier
activity and regulates accordingly in analogy to the regulation of rail
and other carriers by the Interstate Commerce Commission, the Act
recognizes that broadcasters are not common carriers and are not to be
dealt with as such.! Thus the Act recognizes that the field of broad-
casting is one of free competition. The sections dealing with broad-
casting demonstrate that Congress has not, in its regulatory scheme,
abandoned the principle of free competition, as it has done in the
case of railroads, in respect of which regulation involves the suppres-
sion of wasteful practices due to competition, the regulation of rates
and charges, and other measures which are unnecessary if free com-
petition is to be permitted.

An important element of public interest and convenience affect-
ing the issue of a license is the ability of the licensee to render the
best practicable service to the community reached by his broadcasts.
That such ability may be assured the Act contemplates inquiry by
the Commission, inter alia, into an applicant’s financial qualifications
to operate the proposed station.?

But the Act does not essay to regulate the business of the licen-
see. The Commission is given no supervisory control of the programs,
of business management or of policy. In short, the broadcasting field
is open to anyone, provided there be an available frequency over which
he can broadcast without interference to others, if he shows his com-
petency, the adequacy of his equipment and financial ability to make
good use of the assigned channel.

The policy of the Act is clear that no person is to have anything
in the nature of a property right as a result of the granting of a li-
cense. Licenses are limited to a maximum of three years’ duration,
may be revoked, and need not be renewed. Thus the channels present-
ly occupied remain free for a new assignment to another licensee in
the interest of the listening public.

Plainly it is not the purpose of the Act to protect a licensee
against competition but to protect the public. Congress intended to
leave competition in the business of broadcasting where it found it,
to permit a licensee who was not interfering electrically with other

I. Sce § 3(h), 47 U.S.CA. § 153(h). 2. See § 308(b), 47 U.S.C.A. § 308(b).
[Some footnotes have bheen omitted:
others have been renumbered.]
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broadcasters to survive or succumb according to his ability to make
his programs attractive to the public.

This is not to say that the question of competition between a pro-
posed station and one operating under an existing license is to be en-
tirely disregarded by the Commission, and, indeed, the Commission’s
practice shows that it does not disregard that question. It may have
a vital and important bearing upon the ability of the applicant ade-
quately to serve his public; it may indicate that both stations—the
existing and the proposed—will go under, with the result that a por-
tion of the listening public will be left without adequate service; it
may indicate that, by a division of the field, both stations will be com-
pelled to render inadequate service. These matters, however, are
distinct from the consideration that, if a license be granted, competi-
tion between the licensee and any other existing station may cause
economic loss to the latter. If such economic loss were a valid rea-
son for refusing a license this would mean that the Commission’s func-
tion is to grant a monopoly in the field of broadcasting, a result which
the Act itself expressly negatives,® which Congress would not have
contemplated without granting the Commission powers of control
over the rates, programs, and other activities of the business of broad-
casting.

We conclude that economic injury to an existing station is not
a separate and independent element to be taken into consideration by
the Commission in determining whether it shall grant or withhold a
license.

The judgment of the Court of Appeals is Reversed.*

VoOICE oF CULLMAN, 14 F.C.C. 770, 6 R.R. 164 (1950). The Com-
mission granted the application of Voice of Cullman for a new stand-
ard broadcasting station at Cullman, Alabama. Cullman Broadcast-
ing Co., an existing standard broadcasting licensee in the same city,
petitioned for rehearing on the ground that, although there was no
electrical interference between the two stations, it was entitled to a
hearing on its claim that there were insufficient advertising reve-
nues in Cullman to support two stations. The petition was denied,
one commissioner concurring specially.

“ . . On the basis of petitioner’s own statements there is
more than sufficient revenue for at least one station to operate profit-
ably in Cullman, even if no additional revenue results from the opera-

3. See § 311, 47 U.S.C.A. § 311, relat- 4. [Ed.] Justice McReynolds did not
ing to unfair competition and monop- participate,
oly [now § 313(b)).
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tion of the second station. If the new applicant does not succeed in
getting enough of the available business to survive, it will go under. If
in the competitive struggle the new applicant attracts enough business
to survive and petitioner is unsuccessful in its efforts and has to turn
in its license, this is what competition means—petitioner is not pro-
tected against this risk. It is the judgment of Congress that the com-
petition between stations to survive furnishes the best incentive to
render the best possible service.

“We do not believe that the results of establishing two stations in
an area which at the time can allegedly support only one can be fore-
seen. One station may rapidly drive the other out of business; both
stations may survive either by attracting sufficient additional revenue
or by reducing expenses without necessarily degrading their program
service since quality of program service cannot be measured by cost
alone; one or both stations may be content to operate at a loss either
permanently or until the business situation permits the development
of additional revenues. The possibilities are numerous, and since they
‘lie in the future and stem from the interaction of individual purposes,
energies, perseverance, and resourcefulness in a dynamic situation over
a period of time, the ultimate results and even more the effect of any
particular result upon the service rendered the public cannot be pre-
dicted. Detailed information of the present business situation ob-
tained at a hearing would not make prediction substantially more pos-
sible.

“Moreover, assuming the worst possible results arose from the es-
tablishment of the new station, the situation would be self-correcting
and injury to the public, if any, would be of short duration. If either
station by reason of lack of revenue becomes unable to discharge its
responsibility of providing a program service in the public interest,
that station will likewise be unable to secure a renewal of license and
must leave the field clear for the other station. If both stations should
cease operations, the way would then be open for the establishment
of a new station for which, in the instant case by petitioner’s own
figures, there would be adequate support.

“Thus against speculative and at the most temporary injury to
the public interest as a result of competition we must weigh the very
real and permanent injury to the public which would result from re-
striction of competition within a regulatory scheme designed for a
competitive industry and without the safeguards which are necessary
where government seeks to guarantee to any business enterprise great-
er security than it can obtain by its own competitive ability. With
these considerations in mind, the Commission has determined that, as
a matter of policy, the possible effects of competition will be disre-
garded in passing upon applications for new broadcast stations. We
here reaffirm that determination.”
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SOUTHEASTERN ENTERPRISES, 22 F.C.C. 605, 13 R.R. 139 (1957).
The licensee of an existing standard broadcast station in Cleveland,
Tennessee, protested the grant of a construction permit for an addi-
tional standard broadcast station in the same community. The Com-
mission rejected the protest, concluding that it did not have power
to consider the effects of legal competition, even if the competition
would result in public injury. Such a role would require the Commis-
sion to undertake a degree of regulatory control inconsistent with the
statutory scheme of broadcast regulation:

L3

Either party could urge upon the Commission the fol-
lowing issues depending upon his respective advantages to be gained
in the contest:

a. Ascertainment of sufficient revenues for a newcomer
to render an adequate service.

b. What service is adequate or what programs would be
adequate?

¢. How much would reasonably adequate programs cost?

d. What would be standards of efficiencies to ascertain

e. What are potential market revenues?

f. What portion of advertising expenditures for other than
broadcasting media can be diverted to broadcasting?

g. Are the rates for broadcasting advertising too high or
too low?

h. Is the management efficient?
i. Is the management experienced?
j. Is the management diligent?

k. How does (sic) the costs for various broadecasting com-
ponents compare with other stations?

l. Can valid comparisons be made without imposing a uni-
form system of accounts?

m. To what extent does (sic) depreciation policies influence
the costs of operation?

*“All these and a host of relevant issues could with plausibility be
thrust upon the Commission for determination of whether or not com-
petition is good for an allegedly thin or sparse market,.

“Assuming this Commission finds . . . that there are insuf-
ficient revenues to support two stations in Cleveland, Tenn., it would
seem that we should then determine whether the existing station or the
new station should provide the only service to the community which, in
turn, would involve a further determination of which program service
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would be the best for the area and which would be operated the most
efficiently.

“Once we have decided which of the two parties will render the
service, we must assume the responsibility of preventing an avoid-
ance of our determination or we in reality will have given that per-
son a license to do otherwise; we must impose conditions upon him to
render the service that we found was necessary and to maintain an
efficient and effective operation to that end, which would be nothing
more or less than the regulation of his business—to a degree even
greater than exercised of common carriers.”

CARROLL BROADCASTING CO. v. FCC

United States Court of Appeals. Distriet of Columbia Circuit, 1958.
103 U.S.App.D.C. 346, 258 F.2d 440,

PRETTYMAN, Circuit Judge.

This is an appeal from the Federal Communications Commission
and concerns a license for a standard broadcasting station. Carroll,
our appellant, is an existing licensee. It unsuccessfully protested the
grant of a license to West Georgia, our intervenor.

Carrollton and Bremen are towns in Georgia, twelve miles apart,
with populations, respectively, of 8,600 and 2300. Carroll’s main
studios are in Carrollton. West Georgia would broadcast from
Bremen.

Three issues were prescribed by the Commission for the hearing
upon the protest. One of these was upon the request of Carroll and
was:

“To determine whether a grant of the application would re-
sult in such an economic injury to the protestant as would im-
pair the protestant’s ability to continued [sic] serving the pub-
lic and if so, the nature and extent thereof, the areas and popu-
lations affected thereby, and the availability of other broadcast
service to such areas and populations.”

On this issue the Commission held that “Congress had determined
that free competition shall prevail in the broadcast industry” and
that “The Communications Act does not confer upon the Commission
the power to consider the effect of legal competition except perhaps”
in Section 307(b) cases. Hence, said the Commission, “it is unneces-
sary for us to make findings or reach conclusions on this issue.” More-
over, the Commission said pursuant to other decisions by it as a mat-
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ter of policy ‘“‘the possible effects of competition will be disregarded in
passing upon applications for new broadcast stations”.

It was settled by the Sanders Brothers case # that economic in-
jury to an existing station is not a ground for denying a new applica-
tion. But the Court it seems to us made clear the point that economic
injury to a licensee and the public interest may be different matters.
The Court said for example: ¢

“First. We hold that resulting economic injury to a rival
station is not in and of itself and apart from considerations of
public convenience interest or necessity an element the petitioner
must weigh and as to which it must make findings in passing on
an application for a broadcasting license.”

And the Court said:*

“This is not to say that the question of competition be-
tween a proposed station and one operating under an existing li-
cense is to be entirely disregarded by the Commission, and, in-
deed, the Commission’s practice shows that it does not disregard
that question. It may have a vital and important bearing upon
the ability of the applicant adequately to serve his public; it may
indicate that both stations—the existing and the proposed—will
go under with the result that a portion of the listening public will
be left without adequate service; it may indicate that, by division
of the field, both stations will be compelled to render inadequate
service. These matters, however, are distinct from the considera-
tion that if a license be granted competition between the licensee
and any other existing station may cause economic loss to the lat-
ter.”

Thus, it seems to us, the question whether a station makes $5,000,
or $10,000, or $50,000 is a matter in which the public has no interest
so long as service is not adversely affected; service may well be im-
proved by competition. But, if the situation in a given area is such
that available revenue will not support good service in more than one
station, the public interest may well be in the licensing of one rather
than two stations. To license two stations where there is revenue for
only one may result in no good service at all. So economic injury to
an existing station, while not in and of itself a matter of moment, be-
comes important when on the facts it spells diminution or destruction
of service. At that point the element of injury ceases to be a matter
of purely private concern.

5. Federal Communications Commis- 6. 1d., 309 U.S. at page 473, 60 S.Ct. at
sion v. Sanders Brothers Radio Sta- page 696.
tion, 309 U.8. 470, 60 S.Ct. 693, 84 L. ’
1. 869 (1940). |Footnotes by the 7. Id, 309 U.S. at pages 475-476, 60 3.
Conrt.| Ct. at page 698.
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The basic charter of the Commission is, of course, to act in the
public interest. It grants or denies licenses as the public interest, con-
venience and necessity dictate. Whatever factual elements make up
that criterion in any given problem—and the problem may differ fac-
tually from case to case—must be considered. Such is not only the
power but the duty of the Commission.

So in the present case the Commission had the power to deter-
mine whether the economic effect of a second license in this area
would be to damage or destroy service to an extent inconsistent with
the public interest. Whether the problem actually exists depends up-
on the facts, and we have no findings upon the point.

This opinion is not to be construed or applied as a mandate to
the Commission to hear and decide the economic effects of every new
license grant. It has no such meaning. We hold that, when an ex-
isting licensee offers to prove that the economic effect of another sta-
tion would be detrimental to the public interest, the Commission should
afford an opportunity for presentation of such proof, and, if the evi-
dence is substantial (i. e., if the protestant does not fail entirely to
meet his burden), should make a finding or findings.

The Commission says that, if it has authority to consider economic
injury as a factor in the public interest, the whole basic concept of a
competitive broadcast industry disappears. We think it does not.
Certainly the Supreme Court did not think so in the Sanders Brothers
case, supra. Private economic injury is by no means always, or even
usually, reflected in public detriment. Competitors may severely in-
jure each other to the great benefit of the public. The broadcast in-
dustry is a competitive one, but competitive effects may under some
sets of circumstances produce detriment to the public interest. When
that happens the public interest controls.

The Commission says it lacks the “tools”—meaning specifica-
tions of authority from the Congress—with which to make the com-
putations, valuations, schedules, etc., required in public utility regu-
lation. We think no such elaborate equipment is necessary for the
task here. As we have just said, we think it is not incumbent upon the
Commission to evaluate the probable economie results of every license
grant. Of course the public is not concerned with whether it gets
service from A or from B or from both combined. The public interest
is not disturbed if A is destroyed by B, so long as B renders the re-
quired service. The public interest is affected when service is af-
fected. We think the problem arises when a protestant offers to
prove that the grant of a new license would be detrimental to the pub-
lic interest. The Commission is equipped to receive and appraise
such evidence. If the protestant fails to bear the burden of proving
his point (and it is certainly a heavy burden), there may be an end
to the matter. If his showing is substantial, or if there is a genuine
issue posed, findings should be made.
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Perhaps Carroll did not cast its proffer of proof exactly in terms
of the public interest, or at least not in terms of the whole public in-
terest. It may be argued that it offered to prove only detriment to
its own ability for service. We are inclined to give it the benefit of
the most favorable interpretation. In any event, whatever proof
Carroll had is already in the record. If it does not support a finding
of detriment to the public interest, but merely of a detriment to
Carroll, the Commission can readily so find.

The case must be remanded for findings on this point.

Note on FCC Disposition of Claims of Economic Injury by Exist-
ing Licensees. Efforts by existing licensees to rely on Carroll to ward
off competitive entry have met with varied success. The Commission
has interposed several procedural obstacles:

First, the FCC tends to be strict in requiring specific pleading
and proof of economic injury. Thus, in West Georgia Broadcasting
Co., 27 F.C.C. 161, 18 R.R. 835 (1959), the remand of the Carroll
case to the Commission, the protestant retreated from its original
position that the licensing of a new station would result in the de-
struction of both the old and the new station and contended instead
that the grant of the new license would cause deterioration in the
protestant’s existing service. The FCC held that protestant had failed
to sustain the burden of proving its contention, and, moreover, that
any speculative public injury of the kind envisioned was outweighed
by the benefits derived from licensing an additional and competitive
service.

As the Commission became increasingly strict in its pleading re-
quirements, Missouri-Illinois Broadcasting Co., 3 R.R.2d 232 (1964),
the Court of Appeals for the District of Columbia felt compelled to
intervene lest the Commission, by use of such strict pleading require-
ments, preclude any right to a hearing. See Southwestern Operating
Co. v. FCC, 122 U.S.App.D.C. 137, 351 F.2d 834 (1965); Folkways
Broadcasting Co. v. FCC, 126 U.S.App.D.C. 128, 375 F.2d 299 (1967).
However, the FCC’s insistence that the existing licensee plead suffi-
cient data to make out a prima facie case was sustained in WLVA, Inc.
v. FCC, 148 U.S.App.D.C. 262, 459 F.2d 1286 (1972). The Court ob-
served :

“Specifically, the petitioner [incumbent licensee] must raise
substantial and material questions of fact as to whether: (1) the
revenue potential of the market is such that a grant will cause the
petitioner to suffer a significant loss of income; (2) the effect of
this loss will be to compel the petitioner to eliminate some or all of
its public service programming; and (3) this loss of program-
ming will not be offset by the increased non-network program-
ming proposed to be offered by the applicant.”
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This standard is the one now followed by the Commission, leading
to the rejection of many efforts to raise the Carroll issue.

Second, the Commission has sometimes required the existing li-
censee to place its own license in jeopardy as a prerequisite to insist-
ing upon an inquiry into economic injury. In Herbert P. Michels
(WAUB), 17 R.R. 557 (1958), the existing licensees of AM and FM
broadcasting stations in Auburn, New York (WMBO and WMBO-
FM), petitioned for reconsideration of the Commission’s grant of a
construction permit to a new standard broadcasting station in that
city (WAUB) on the ground, inter alia, that the petitioners were en-
titled to a hearing on whether the grant of new authority would cause
a deterioration in broadcasting service in view of the limited revenues
available in the community served. The FCC concluded that the al-
legations of the petition did not show that the operation of WAUB
would be detrimental to the public interest, but decided, in view of
Carroll, to grant a hearing on the economic effect of the operation of
WAUB. However, the Commission also ruled (three commissioners
dissenting) :

“ . . Pursuant to the decision in the Carroll case, the
Comm1ss1on must determine whether the economic effect of
another station in the Auburn area would be to damage or
destroy service to an extent inconsistent with the public interest.
But, if the answer to that question is in the affirmative, we do
not believe that the public interest would be served by a denial
of the WAUB application without further consideration of other
public interest factors. For if, as an affirmative answer would
imply, the city of Auburn has already reached the absolute limit
of broadcast services which it can economically support, then it
is all the more in the public interest that the limited service should
be provided only by the best qualified person. In other words, if
the people of Auburn are to be deprived of a choice of local pro-
gramming, at the very least they should be entitled to assurance
that their needs would be met to the highest possible degree.
Further, under the circumstances it is highly desirable, from the
viewpoint of both the public and the operators involved, that the
choice of the best qualified operator should be made at the earli-
est possible time. Therefore, before designating the WAUB ap-
plication for hearing, the Commission is directing the licensee
of stations WMBO and WMBO-FM to submit applications for
renewal of licenses in order that they may be consolidated for
hearing in a comparative proceeding with the WAUB application,
if necessary to reach such issue.”

At the request of all the parties the consolidated hearing was subse-
quently avoided by terminating the proceeding. Atom Broadcast-
ing Corp. (WAUB), 17 R.R. 560d (1960).
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The Michels approach was qualified in John Self, 24 R.R. 1177
(1963), where the FCC ruled that, as a matter of policy, it would not
advance the renewal date of the license of an existing broadcaster
who had raised a Carroll issue. No basis for the determination was
given, but the Commission observed: ‘“Should the Carroll issue be
resolved against the applicant for the new station, he may file an
application against the existing station’s renewal application, and
such application for construction permit will be considered compara-
tively with this renewal application.”

By contrast, when the renewal application of the existing station
is pending, the policy of Michels is followed and the renewal applica-
tion and the new application are consolidated for comparative con-
sideration contingent upon resolving the Carroll issue against an

additional station in the market. See K-Six Television, Inc., 2 F.C.C.
2d 1021, 7 R.R.2d 128 (1966); Tri-County Radio Co., 26 F.C.C.2d
147, 20 R.R.2d 460 (1970); Eastern Broadcasting Co., 37 F.C.C.2d
783, 25 R.R.2d 554 (1972). This procedure sometimes results in
withdrawal of the Carroll objection by the existing licensee. See New
Era Broadcasting Co., 16 F.C.C.2d 824, 18 F.C.C.2d 232, 20 F.C.C.2d
68 (1969).

In one area, the Commission has been receptive to an argument
involving a claim of economic injury by an existing licensee. Thus,
where a VHF television station proposed to move its transmitter so
as to increase its geographical coverage, and the new location would
have brought an improved VHF signal to a nearby city served by a
UHF station, the Commission denied the VHF application on com-
plaint of the UHF station that its economic support would be
jeopardized by increased VHF competition. The leading case is
Triangle Publications, Inc. v. FCC, 29 F.C.C. 315, 328, 17 R.R. 624
(1960), sustained 110 U.S.App.D.C. 214, 291 F.2d 342 (D.C.Cir.
1961). The argument of adverse impact on UHF is not invariably
accepted. Compare West Michigan Telecasters v. FCC, 148 U.S.App.
D.C. 875, 460 F.2d 883 (1972) (accepting the argument), with WCOV,
Inc. v. FCC, 150 U.S.App.D.C. 303, 464 F.2d 812 (1972) (rejecting the
argument). The adverse impact on UHF must be weighed against
the benefits of improved VHF service.®

8. See Givens, Refusal of Radio and

Broad. 221 (1989); Kahn, Economic
Television Licenses on Economic

Injury and the Public Interest, 23 Fed.

Grounds, 46 Va.L.Rev. 1391 (1960);
Meeks, Economic Entry Controls in
FCC Licensing: The Carroll Case Re-
appraised, 52 Towa L.Rev, 236 (1966):
Kahn, Regulation of Intramedium
“Economic Injury” by the FCC, 13 J.

Com. Bar J, 182 (1969); Prisuta, The
Impact of Media Concentration and
Economic Factors on Broadcast Public
Interest Programming, 21 J.Broad. 321
1977).
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B. COMPARATIVE PROCEEDINGS

JOHNSTON BROADCASTING CO. v. FCC

United States Court of Appeals, District of Columbia Circuit, 1949.
85 U.S.App.D.C. 40, 175 F.2d 351.

PRETTYMAN, Circuit Judge.®

{In passing on two mutually exclusive applications, the FCC
granted the application of Beach and denied the application of John-
ston Broadcasting Co. Johnston appealed. The Court held that the
Commission’s order must be set aside because of a defect in the veri-
fication of Beach’s application, but indicated that the defect might be
cured by subsequent verification.]

This brings us to appellant’s second main contention, which is
that the Commission acted arbitrarily, capriciously and in violation
of due process of law, in that its conclusions were not supported by
substantial evidence and one of them constituted a form of censorship
forbidden by the statute. Because these phases of the case will be
material in further proceedings before the Commission, we will con-
sider them. Moreover, the contention of appellant in these respects
raises basic questions as to findings and conclusions in comparative
hearings in which the Commission must choose between mutually
exclusive applications. Because these basic questions recur in many
cases, we shall consider them somewhat in detail.

A choice between two applicants involves more than the bare
qualifications of each applicant. It involves a comparison of char-
acteristics. Both A and B may be qualified, but if a choice must be
made, the question is which is the better qualified. Both might be
ready, able and willing to serve the public interest. But in choosing
between them, the inquiry must reveal which would better serve that
interest. So the nature of the material, the findings and the bases for
conclusion differ when (1) the inquiry is merely whether an applicant
is qualified and (2) when the purpose is to make a proper choice be-
tween two qualified applicants. To illustrate, local residence may
not be an essential to qualification. But as between two applicants
otherwise equally able, local residence might be a decisive factor.

In the present case, the Commission easily found both appli-
cants to be qualified for a permit. The question then was which
should receive it. Comparative qualities and not mere positive char-
acteristics must then be considered.

. In respect to comparative decisions, these are
essentials: . . . Findings must be made in respect to every dlf-

9. |Ed.| The Court's footnotes have been omitted.
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ference, except those which are frivolous or wholly unsubstantial, be-
tween the applicants indicated by the evidence and advanced by one
of the parties as effective. [And the] final conclusion must be upon
a composite consideration of the findings as to the several dif-
ferences, pro and con each applicant.

The Commission cannot ignore a material difference be-
tween two applicants and make findings in respect to selected char-
acteristics only. Neither can it base its conclusion upon a selection
from among its findings of differences and ignore all other findings.
It must take into account all the characteristics which indicate differ-
ences, and reach an over-all relative determination upon an evaluation
of all factors, conflicting in many cases. In its judgment upon this
evaluation, the Commission has wide discretion. The Supreme Court
has said that the administrative tribunal under statutes such as this,
is the final arbiter of the public interest. The requirement is that the
judgment be within the bounds of rational derivation from the find-

ings.

We say that the required findings need go no further than the
evidence and the proposals of the parties. In essence, that is to say
that there is no essential absolute in making a comparison. There
are such essentials in determining whether each applicant is qualified
to receive a permit. But when those individual qualifications have
been established, we think that the Commission may rely upon the
parties to present whatever factual matter bears upon a choice be-
tween them. When the minimum qualifications of both applicants
have been established, the public interest will be protected no matter
which applicant is chosen. From there on the public interest is served
by the selection of the better qualified applicant, and the private in-
terest of each applicant comes into play upon that question. Thus,
the comparative hearing is an adversary proceeding. The applicants
are hostile, and their respective interests depend not only upon their
own virtues but upon the relative shortcomings of their adversaries.
We think, therefore, that the Commission is entitled to assume that in
such a proceeding the record of the testimony will contain reference
to all the facts in respect to which a difference between the parties
exists, and that the parties will urge, each in his own behalf, the sub-
stantial points of preference. The Commission need not inquire,
on its own behalf, into possible differences between the applicants
which are not suggested by any party, although in its discretion it

may do so.

In sum, we think that there are no established criteria by which
a choice between the applicants must be made. In this respect, a
comparative determination differs from the determination of each
applicant’s qualifications for a permit. A choice can properly be
made upon those differences advanced by the parties as reasons for
the choice. To illustrate, if neither applicant presents as a material



Ch. 2 COMPARATIVE PROCEEDINGS 41

factor the relative financial resources of himself and his adversary,
the Commission need not require testimony upon the point or make a
finding in respect to it, beyond the requisite ability for bare qualifica-
tion. It may assume that there is no material difference between the
applicants upon that point.

In the case at bar, there were five points of difference urged by
the contesting applicants as pertinent to a choice between them, (1)
residence, (2) broadcasting experience, (3) proposed participation
in the operation of the station, (4) program proposals, and (5) quali-
ty of staff.

The basis for the conclusion of the Commission is clearly stated.
In its Memorandum Opinion and Order, it said succinctly:

“Our opinion to favor the Beach application on its merits over
that of the Johnston application was based on our finding that while
there were no sharp distinctions between the applicants in terms of
residence, broadcasting experience, or proposed participation in the
operation of the facilities applied for, there was a sharp distinction
in favor of the applicant Beach in matters of program proposals and
planned staff operations.”

As to the program proposals, the difference which the Commis-
sion found is spelled out in detail in its findings. It found nothing in
the record to indicate that Johnston had made or would make an af-
firmative effort to encourage broadcasts on controversial issues or
topics of current interest to the community, such as education, labor,
and civic enterprises. On the other hand, it found that Beach has
had and proposes to have a program of positive action to encourage
such broadcasts, and of complete cooperation with civic interests.
The Commission concluded that Beach would provide greater oppor-
tunity for local expression than would Johnston. The findings are
based upon evidence in the record, and the conclusion seems to us
to be within the permissible bounds of the Commission’s discretion.

The difference between the staffs of the applicants is succinetly
stated. The Commission found, as the evidence indicated, that the
proposed positions and duties of the Beach staff promise a much more
effective provision for program preparation and presentation than do
those of the Johnston staff.

As to appellant’s contention that the Commission’s consideration
of the proposed programs was a form of censorship, it is true that the
Commission cannot choose on the basis of political, economic or social
views of an applicant. But in a comparative consideration, it is well
recognized that comparative service to the listening public is the vital
element, and programs are the essence of that service. So, while the
Commission cannot prescribe any type of program (except for pro-
hibitions against obscenity, profanity, etc.), it can make a comparison
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on the basis of public interest and, therefore, of public service. Such
a comparison of proposals is not a form of censorship within the
meaning of the statute. As we read the Commission’s findings, the
nature of the views of the applicants was no part of the consideration.
The nature of the programs was.

We cannot say that the Commission acted arbitrarily or capri-
ciously in making its conclusive choice between these two applicants.

Note on the Conduct of Comparative Proceedings by the FCC.
The requirement of a comparative proceeding was articulated in
Ashbacker Radio Corp. v. FCC, 326 U.S. 827, 66 S.Ct. 148, 90 L.Ed.
108 (1945). Fetzer, in March 1944, applied for a permit to construct
a station to operate on 1230 ke in Grand Rapids, Michigan. In May
1944, before the Fetzer application had been acted upon, Ashbacker
sought authority to change the frequency of its station in Muskegon,
Michigan, to 1230 ke. The FCC concluded that the two applications
were mutually exclusive, because of the intolerable interference which
would result from simultaneous operation of both of the proposed
stations. It then granted Fetzer’s application and set Ashbacker’s
for hearing, noting that interference with the Fetzer operation would
be a basis for denying the Ashbacker application.

The Supreme Court held that the granting of one of two mutually
exclusive applications without a hearing deprives the other applicant
of its right to a hearing; the hearing actually accorded “becomes an
empty thing.” Although the FCC argued that Ashbacker was not
precluded from showing that its operation should be preferred to
Fetzer’s, and that the Commission would be free to act at a later time
on the showing made, the Supreme Court concluded that the Commis-
sion’s action had placed Ashbacker “in the same position as a new-
comer who seeks to displace an established broadcaster.” This sub-
jected Ashbacker to a burden that would not have been imposed if the
two applications had been heard simultaneously. Thus was born the
requirement that mutually exclusive applications must receive con-
temporaneous consideration.

Where conflicting applicants propose to serve different com-
munities, the first selection to be made is among the communities to
be served. In such a case, § 307(b) is the guide. Thus, in the Ash-
backer case, the decisive question under present practice would be
whether Grand Rapids or Muskegon had a greater need for a new
radio facility. If, however, there is more than one applicant for a
facility in the same community, other considerations must govern, as
illustrated in Johnston Broadcasting.

While it is probably impossible, in view of the nature of the is-
sues, to compile an exhaustive list of the areas of comparative con-
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sideration, the matters which have recurred most frequently may be
briefly summarized. It should be recognized that not all of these
fifteen categories are involved in every case. But it is rather com-
mon to have six to ten areas hotly controverted in a single proceed-
ing, and the number of pertinent areas is likely to expand with the
number of applicants.

As to each area in dispute, the Commission decides (a) which
applicant, if any, is entitled to a preference in that area, and (b)
how pronounced the preference should be. As to each category in
issue, therefore, the Commission announces: (i) that no applicant is
entitled to a preference; or (ii) that one or more applicants are en-
titled to a slight preference or a moderate preference or a substantial
preference. Finally, the Commission determines which applicant will
prevail. This is based on a recital of the preferences gained by that
applicant; the strength of these preferences—slight, moderate or sub-
stantial; the intrinsic importance of the categories in which the
applicant was preferred and their relation to one another; and, final-
ly, their significance in light of the particular facts of the case.

The traditional areas of comparative consideration, applied
through most of the period of extensive licensing of new stations
(through approximately 1965), may be summarized as follows: 1

(1) Local ownership. Preference has been given to an ap-
plicant owned by local residents. This factor may be significant
(a) as tending to promote responsiveness to local needs, with
which the local resident is presumed to be familiar and con-
cerned; and (b) as tending to corroborate program proposals,

10. The discussion which follows is ve- ly-Exclusive Applications for Televi-

produced from Administrative Confer-
ence of the United States, Committee
on Licenses and Authorizations, Li-
censing of Major Broadeast Facilities
by the Federal Communications Com-
mission 5564 (1962), reprinted in
IHearings before Subecommittee No. 6
of House Select Committee on Small
Business, 89th Cong., 2d Sess., on Fed-
cral Communieations Commission, Part
1, A8T-A178 (1966) (hercafter “Admin-
istrative Counferenee Report on FCC”).
Footnotes have been omitted.

For discussions of the comparative cri-

teria, sce Friendly, The Federal Ad-
niinistrative Agencies: The Need for a
Better Definition of Standards, 76
Harv.L.Rev. 1055-1072 (1962); Trion,
FCC Criterin for Evalnating Compet-
ing Applicants, 43 Minn.L.Rev. 479
(1959);  Schwartz, Comparative Tele-
vision and the Chaneellor's Koot, 47
Geo.LJ, 655 (1959) ;. Note, Criteria Km-
ployed by the Federal Communiea-
tious Commission in Granting Mntual-

Jones Cs.Electronic Mass Media 2d UCB—3

sion Facilities, 45 Geo.L.J. 265 (1957).

For a more reeent comprehensive review,

sece Anthony, Toward Simplicity and
Rationality in Comparative Broad-
enst  Procecdings, 24 Stan.L.Rev, 1
(1971). Sce also Botein, Comparative
Broadeast Licensing Procedures and
the Rule of LLaw: A Fuller Investiga-
tion, 6 Ga.L.Rev. 743 (1972); Mayer &
BBotein, Ashbacker Rites in Adminis-
trative DPractice: A Case Study of
Broadeast Regulation, 24 N.Y.Law
School L.Rev. 461 (1978).

On the valne of broadcast licenses, see

l.evin, Economic Effects of Broadcast
Licensing, 72 J.Pol.Econ. 151 (1964):
Greenberg, Television Station Profit-
ability and FCC Regulatory Policy, 17
J.Ind.Econ. 210 (July 1969); Webbink,
Regulation, Profits and Entry in the
Television Broadeasting Industry, 21
J.Ind.Econ. 167 (April 1973); Blau,
Johnson and Ksobiech, Determinants
of TV Station Economic Value, 20 J.
Broad. 197 (1976).
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since the local owner is presumed to be more amenable than
the absentee to community pressures to live up to its program-
ming promises. The criterion often is not easy to apply because
(i) each of the several applicants usually has a number of own-
ers, (ii) the residence qualifications of owners with local affilia-
tions vary considerably, and (iii) it is difficult in some cases
to identify the real owners or principals. Moreover, the weight
given local ownership has varied considerably. In some cases
the Commission has implied a responsiveness to local needs from
community ties other than local ownership, and in other situa-
tions the FCC has found that the prior broadcast record of the
nonresident applicant gave sufficient assurance of effectuation
of program proposals and obviated the need for community
pressure on a local resident. In still other cases, the local owner-
ship factor appears to have been subordinated to other of the
comparative criteria. On the other hand, an applicant has been
able to gain a preference on the ground of local ownership in
some instances by giving minority interests to a few local resi-
dents.

(2) Integration of ownership and management. A prefer-
ence may be gained if the station is to be directly managed by its
owners. Such direct participation is felt (a) to produce better
programming, since the owner presumably will worry more about
what is broadcast than will a salaried manager, (b) to increase
responsiveness to local needs, where the owners are local resi-
dents, and (c) to provide assurance that programming proposals
will be effectuated. Again the criterion is difficult to apply
because of the necessity of identifying owners and managers and
tracing the lines of authority running from one to another.
Moreover, the integration criterion proves elusive when attempts
are made to apply it to a large publicly held corporation or to a
station operated by a municipality or an educational or fraternal
group., The best that can be achieved under such circumstances
is the integration of management and management and the mini-
mization of intervening layers of control.

(3) Diversification of the backgrounds of owners. Variety _
in the backgrounds of the owners has been an advantage in a
comparative hearing, but the basis of this preference is unclear.
If owners come from different lines of business endeavor, there
may be greater responsiveness to local needs. But this assumes
that the owners are local residents; otherwise diversification of
backgrounds would not seem to be particularly helpful. Yet a
preference for diversification of backgrounds was accorded an
applicant where most owners were nonresidents—on the ground
that such diversification would be of assistance in solving the
station’s problems.
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(4) Participation in civic affairs. The recognition given to
the civic activities of the applicant’s principals seems similarly
to be concerned with responsiveness to local needs. Such an ap-
proach is consistent with an earlier Commission view discount-
ing civic participation in a community other than the one to be
served. But out-of-town civic activity sometimes has been ac-
corded weight.

(5) Proposed programming. Although programming is the
essence of the station’s service, the Commission has been reluctant
to move from the general to the specific in choosing among
diverse program proposals. It has granted programming prefer-
ences based on greater “balance” (programming of different
types), on more extensive local live broadcasts, and on attention
to peculiar local needs (e. g., farmers). More often, the Commis-
sion finds that all applicants fall within a tolerable range and
refuses to characterize one program proposal as better than an-
other. The recent trend appears to be to emphasize the proce-
dures employed in programming rather than the substance of
the results. Emphasis is placed less on the proposed program-
ming format and more on the manner in which it was devised;
inquiry is made into consultations with local community leaders,
surveys of community tastes, and the like.

(6) Proposed program policies. While a preference theo-
retically could be achieved here, this factor appears to have had
little decisional significance since broadcasters invariably affirm
that they will refrain from obscenity; not emphasize crime, vio-
lence and gambling; adhere to the N.A.B. code; and otherwise
conduct an exemplary operation. Usually there is little to choose
among in comparing proposed program policies.

(7) Carefulness of operational planning. This appears to be
simply a corroborating circumstance, indicating that program
proposals will be carried out. The Commission has refused to
give a preference on this point unless a clear superiority is shown.
This factor ceases to be significant if the planning of each appli-
cant is sufficient to assure effectuation of proposals.

(8) Relative likelihood of effectuation of proposals. This is
a summation of the search for corroborating circumstances, and
may embrace the other corroborating factors individually listed.
The Commission has not always accorded weight to this factor
as a separate criterion.

(9) Broadcast experience. There is some question as to the
basis for according significance to broadcast experience. On oc-
casions it seems to be advanced merely as a circumstance cor-
roborative of program proposals: projections into the future by
an old hand may be more reliable than forecasts lacking a basis
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in experience. On other occasions the factor seems to be ac-
corded independent significance, perhaps on the ground that an
experienced broadcaster will probably devise better programs
than an inexperienced broadcaster. Broadcaster experience has
been given considerable weight in some cases, overriding defi-
ciencies in local residence and other comparative criteria.

(10) Past broadcast record. As contrasted with the bare
fact of broadcast experience, an applicant’s past broadcast record
may be a significant corroborating circumstance on the issue of
effectuation of programming proposals: does the applicant keep
its promises? It can also be used as a means of assessing the
probable quality of the applicant’s programming. This places
the Commission in the uncomfortable position of having to pass
directly on program content; but it does so occasionally, as in
giving an applicant a preference for “imagination” and “initia-
tive” in programming award-winning shows and in acquiring
special equipment in the conduct of the prior operation.

(11) Technical facilities. Perhaps the most significant ques-
tion about technical facilities is whether they are adequate to ef-
fectuate the applicant’s program proposals. On the other hand,
the Commission also has engaged in assessing the comparative
merits of studio toilet facilities and parking lots.

(12) Staffing. Competent personnel is another aspect of the
applicant’s ability to effectuate its program proposals, and this is
stated to be the sole purpose of this criterion. At one point, how-
ever, the Commission indicated that, if one applicant’s staff were
more familiar with the community, this might be of some sig-
nificance.

(13) Violations of law and other reflections on character.
Obviously this is a rather special factor, reflecting a relative dis-
advantage. It has significance only in so far as it rrises ques-
tions relative to future broadcast operations inimical to good
programming or to other aspects of broadcast regulation. Vio-
lations of laws relating to monopolies, lotteries or advertising
fraud are particularly significant. Misrepresentations to the
Commission or attempts to influence the decisional process by ex
parte contacts detract from an applicant’s chances in a compara-
tive proceeding, if they do not disqualify it altogether. Other ad-
verse reflections on character may involve the conduct of an ap-
plicant’s principals dating back several years.

(14) Areas and populations to be served. Even though sev-
eral proposals are for the same community, they may differ as
to areas and populations to be served because of differences in
frequency, power, antenna location, or antenna height; the dif-
ferences must be considered in making a comparative analysis,
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although they are sometimes not considered to be part of the
“standard comparative issue.”

(15) Diversification of control of the media of mass com-
munications. An applicant not connected with any other media
of mass communications has been preferred over an applicant
engaged in broadcasting, newspaper publication, or other of the
mass media. This criterion applies both to media within the
community to be served and media elsewhere. In some in-
stances, ownership of multiple media in the same community has
been considered more disadvantageous than ownership of quan-
titatively greater media in other communities. In other cases,
the emphasis seems to have been reversed. The weight attached
to control of other mass media has varied widely from one case
to another. In some instances of applications for broadcast
authority, newspaper owners have been preferred over other
applicants with no media affiliations; in other cases, applicants
with apparently superior qualifications have been rejected be-
cause of newspaper ownership. Compare McClatchy Broadcast-
ing Co. v. FCC, 99 U.S.App.D.C. 199, 239 F.2d 15 (1956), cert. de-
nied, 853 U.S. 918, 77 S.Ct. 662, 1 L.Ed.2d 665 (1957) (reject-
ing newspaper owner), with Massachusetts Bay Telecasters Inc.
v. FCC, 104 U.S.App.D.C. 226, 261 F.2d 55 (1958), subsequent
opinion, 111 U.S.App.D.C. 144, 295 F.2d 131 (1961), cert. denied,
366 U.S. 918, 81 S.Ct. 1094, 6 L.Ed.2d 241 (1961) (preferring
newspaper owner).

In 1965, the FCC issued a Policy Statement in an effort to achieve
more orderly comparative proceedings, modifying in some respects
the criteria it traditionally had employed.

POLICY STATEMENT ON COMPARATIVE
BROADCAST HEARINGS

Federal Communications Commission, 1965.
1 F.C.C.2d 393, 5 R.R.2d 1901.

BY THE COMMISSION:

One of the Commission’s primary responsibilities is to choose
among qualified new applicants for the same broadcast facilities.!!
This commonly requires extended hearings into a number of areas
of comparison. The hearing and decision process is inherently com-
plex, and the subject does not lend itself to precise categorization or
to the clear making of precedent. The various factors cannot be as-
signed absolute values, some factors may be present in some cases and

l. This statement of policy does not seeking renewal of a license.  [Some
n‘ttempt to deal with the somewhat footnotes have been omitted; others
different problems raised where an ap- have been renumbered.]

plicant is contesting with a licensee
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not in others, and the differences between applicants with respect to
each factor are almost infinitely variable.

Furthermore, membership on the Commission is not static and
the views of individual Commissioners on the importance of par-
ticular factors may change. For these and other reasons, the Com-
mission is not bound to deal with all cases at all times as it has dealt
in the past with some that seem comparable, . . . and changes of
viewpoint, if reasonable, are recognized as both inescapable and
proper.

This statement is issued to serve the purpose of clarity and con-
sistency of decision, and the further purpose of eliminating from the
hearing process time-consuming elements not substantially related
to the public interest. We recognize, of course, that a general state-
ment cannot dispose of all problems or decide cases in advance. Thus,
for example, a case where a party proposes a specialized service will
have to be given somewhat different consideration. Difficult cases
will remain difficult. Our purpose is to promote stability of judg-
ment without foreclosing the right of every applicant to a full hearing.
We believe that there are two primary objectives toward which the
process of comparison should be directed. They are, first, the best
practicable service to the public, and, second, a maximum diffusion
of control of the media of mass communications. The value of these
objectives is clear. Diversification of control is a public good in a
free society, and is additionally desirable where a government li-
censing system limits access by the public to the use of radio and tele-
vision facilities. Equally basic is a broadcast service which meets
the needs of the public in the area to be served, both in terms of those
general interests which all areas have in common and those special
interests which areas do not share. An important element of such a
service is the flexibility to change as local needs and interests change.
Since independence and individuality of approach are elements of
rendering good program service, the primary goals of good service
and diversification of control are also fully compatible.

Several factors are significant in the two areas of comparison
mentioned above, and it is important to make clear the manner in
which each will be treated.

1. Diversification of control of the media of mass communica-
tions. Diversification is a factor of primary significance since, as set
forth above, it constitutes a primary objective in the licensing scheme.

As in the past, we will consider both common control and less
than controlling interests in other broadcast stations and other media
of mass communications. The less the degree of interest in other
stations or media, the less will be the significance of the factor. Other
interests in the principal community proposed to be served will nor-
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mally be of most significance, followed by other interests in the re-
mainder of the proposed service area and, finally, generally in the
United States. However, control of large interests elsewhere in the
same state or region may well be more significant than control of a
small medium of expression (such as a weekly newspaper) in the same
community. The number of other mass communication outlets of the
same type in the community proposed to be served will also affect to
some extent the importance of this factor in the general comparative
scale.

2. Full-time participation in station operation by owners. We
consider this factor to be of substantial importance. It is inherently
desirable that legal responsibility and day-to-day performance be
closely associated. In addition, there is a likelihood of greater sensi-
tivity to an area’s changing needs, and of programming designed to
serve these needs, to the extent that the station’s proprietors ac-
tively participate in the day-to-day operation of the station. This
factor is thus important in securing the best practicable service.
It also frequently complements the objective of diversification, since
concentrations of control are necessarily achieved at the expense of
integrated ownership.

We are primarily interested in full-time participation. To the
extent that the time spent moves away from full time, the credit given
will drop sharply, and no credit will be given to the participation of
any person who will not devote to the station substantial amounts
of time on a daily basis. In assessing proposals, we will also look to
the positions which the participating owners will occupy, in order
to determine the extent of their policy functions and the likelihood
of their playing important roles in management. We will accord
particular weight to staff positions held by the owners, such as gen-
era.l manager, station manager, program director, business manager,
director of news, sports or public service broadcasting, and sales man-
ager. Thus, although positions of less responsibility will be con-
sidered, especially if there will be full-time integration by those hold-
ing those positions, they cannot be given the decisional significance
attributed to the integration of stockholders exercising policy func-
tions. Merely consultative positions will be given no weight.

Attributes of participating owners, such as their experience
and local residence, will also be considered in weighing integration
of ownership and management. While, for the reasons given above,
integration of ownership and management is important per se, its
value is increased if the participating owners are local residents
and if they have experience in the field. Participation in station
affairs on the basis described above by a local resident indicates a
likelihood of continuing knowledge of changing local interests and
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needs.'? Previous broadcast experience, while not so significant as
local residence, also has some value when put to use through integra-
tion of ownership and management.

Past participation in civic affairs will be considered as a part of
a participating owner’s local residence background, as will any other
local activities indicating a knowledge of and interest in the welfare
of the community. Mere diversity of business interests will not be
considered. Generally speaking, residence in the principal com-
munity to be served will be of primary importance, closely followed by
residence outside the community, but within the proposed service
area. Proposed future local residence (which is expected to accom-
pany meaningful participation) will also be accorded less weight than
present residence of several years’ duration.

Previous broadcasting experience includes activity which would
not qualify as a past broadcast record, i. e., where there was not
ownership responsibility for a station’s performance. Since emphasis
upon this element could discourage qualified newcomers to broadcast-
ing, and since experience generally confers only an initial advantage,
it will be deemed of minor significance. It may be examined qualita-
tively, upon an offer of proof of particularly poor or good previous
accomplishment.

The discussion above has assumed full-time, or almost full-time,
participation in station operation by those with ownership interests.
We recognize that station ownership by those who are local residents
and, to a markedly lesser degree, by those who have broadcasting ex-
perience, may still be of some value even where there is not the sub-
stantial participation to which we will accord weight under this
heading. Thus, local residence complements the statutory scheme
and Commission allocation policy of licensing a large number of
stations throughout the country, in order to provide for attention to
local interests, and local ownership also generally accords with the
goal of diversifying control of broadcast stations. Therefore, a glight
credit will be given for the local residence of those persons with
ownership interests who cannot be considered as actively participating
in station affairs on a substantially full-time basis but who will devote
some time to station affairs, and a very slight credit will similarly
be given for experience not accompanied by full-time participation.
Both of these factors, it should be emphasized, are of minor signifi-
cance. No credit will be given either the local residence or experience
of any person who will not put his knowledge of the community (or
area) or experience to any use in the operation of the station.

3. Proposed program service. . . . The importance of pro-
gram service is obvious. The feasibility of making a comparative
12, Of course, full-time participation is

also neeessarily accompanied by resi-
denee in the area.
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evaluation is not so obvious. Hearings take considerable time and
precisely formulated program plans may have to be changed not only
in details but in substance, to take account of new conditions ob-
taining at the time a successful applicant commences operation.
Thus, minor differences among applicants are apt to prove to be of no
significance, 13

[T]he applicant has the responsibility for a reasonable
knowledge of the community and area, based on surveys or back-
ground, which will show that the program proposals are designed to
meet the needs and interests of the public in that area.

Contacts with local civic and other groups and individuals are also
an important means of formulating proposals to meet an area’s needs
and interests. Failure to make them will be considered a serious
deficiency, whether or not the applicant is familiar with the area.!

Decisional significance will be accorded only to material and
substantial differences between appiicants’ proposed program plans.
See Johnston Broadcasting Co. v. Federal Communications Commis-
sion, 85 U.S.App.D.C. 40, 175 F.2d 351. Minor differences in the
proportions of time allocated to different types of programs will not
be considered. Substantial differences will be considered to the ex-
tent that they go beyond ordinary differences in judgment and show a
superior devotion to public service. For example, an unusual atten-
tion to local community matters for which there is a demonstrated
need, may still be urged. We will not assume, however, that an un-
usually high percentage of time to be devoted to local or other par-
ticular types of programs is necessarily to be preferred. Staffing
plans and other elements of planning will not be compared in the
hearing process except where an inability to carry out proposals is
indicated.'®

In light of the considerations set forth above, and our experience
with the similarity of the program plans of competing applicants,
taken with the desirability of keeping hearing records free of imma-

13. Speeialized  proposals  necessarily 14, |[Ed.] The Commission’s increasingly

have to be considered on a case-to-case emphatic position on ascertainment has
basis. We will examine the need for made this a matter of initial qualifi-
the specialized service as against the cation. See pp. 335-352, infra.

need for a general-service station
where the question is presented by 15 We will similarly not give independ-

competing applieants. [Footnote shift- ent consideration to proposed studios
ed  slightly.] or other equipment. These are also
elements of a proposed operation which

|Ed.}] The FCO subsequently rn!o(l that arc necessary to carry out the pro-
it would not permit inquiry into the gram plans, and which are expected
relative need for differont program to be adequate. They will be inquired
formats “oxcept on a predesignation into only upon a petition to amend the
showing that a proposed specialized issues which indicates a serious defi-

format is not available in the particu- cieney.
lar market in a substautial munounut.”

Goorge E. Cameron Jr. Communieation.

4 R.R.2d 689 (197D).



52 SELECTION OF A BROADCASTER Ch. 2

terial clutter, no comparative issue will ordinarily be designated on
program plans and policies, or on staffing plans or other program
planning elements, and evidence on these matters will not be taken
under the standard issues. The Commission will designate an issue
where examination of the applications and other information before it
makes such action appropriate, and applicants who believe they can
demonstrate significant differences upon which the reception of evi-
dence will be useful may petition to amend the issues.

No independent factor of likelihood of effectuation of proposals
will be utilized. The Commission expects every licensee to carry
out its proposals, subject to factors beyond its control, and subject
to reasonable judgment that the public’s needs and interests require
a departure from original plans. If there is a substantial indication
that any party will not be able to carry out its proposals to a signifi-
cant degree, the proposals themselves will be considered deficient.!¢

4. Past broadcast record. This factor includes past ownership
interest and significant participation in a broadcast station by one
with an ownership interest in the applicant. It is a factor of sub-
stantial importance upon the terms set forth below.

A past record within the bounds of average performance will be
disregarded, sinice average future performance is expected. Thus, we
are not interested in the fact of past ownership per se, and will not
give a preference because one applicant has owned stations in the past
and another has not.

We are interested in records which, because either unusually good
or unusually poor, give some indication of unusual performance in
the future. Thus, we shall consider past records to determine whether
the record shows (i) unusual attention to the public’s needs and
interests, such as special sensitivity to an area’s changing needs
through flexibility of local programs designed to meet those needs, or
(ii) either a failure to meet the public’s needs and interests or a
significant failure to carry out representations made to the Commis-
sion (the fact that such representations have been carried out, how-
ever, does not lead to an affirmative preference for the applicant,
since it is expected, as a matter of course, that a licensee will carry out
representations made to the Commission).

If a past record warrants consideration, the particular reasons,
if any, which may have accounted for that record will be examined
to determine whether they will be present in the proposed operation.
For example, an extraordinary record compiled while the owner
fully participated in operation of the station will not be accorded full
credit where the party does not propose similar participation in the
operation of the new station for which he is applying.

16. It should be noted here that the ab- to their proposals for participation
senee of an issue on program plans in station operation, i. e, to test the
and policies will not preclude eross-ex- validity of integration proposals.
amination of the parties with respect
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5. Efficient use of frequency. In comparative cases where one
of two or more competing applicants proposes an operation which, for
one or more engineering reasons, would be more efficient, this fact can
and should be considered in determining which of the applicants
should be preferred.

6. Character. The Communications Act makes character a
relevant consideration in the issuance of a license. See Section 308
(b), 47 U.S.C.A. § 308(b). Significant character deficiencies may
warrant disqualification, and an issue will be designated where ap-
propriate. Since substantial demerits may be appropriate in some
cases where disqualification is not warranted, petitions to add an
issue on conduct relating to character will be entertained. In the ab-
sence of a designated issue, character evidence will not be taken.
Our intention here is not only to avoid unduly prolonging the hearing
process, but also to avoid those situations where an applicant converts
the hearing into a search for his opponents’ minor blemishes, no
matter how remote in the past or how insignificant.

7. Other factors. As we stated at the outset, our interest in the
consistency and clarity of decision and in expedition of the hearing
process is not intended to preclude the full examination of any rele-
vant and substantial factor. We will thus favorably consider peti-
tions to add issues when, but only when they demonstrate that sig-

nificant evidence will be adduced.
17

TV 9, Inc. v. FCC, 161 U.S.App.D.C. 349, 495 F.2d 929 (1973
and 1974). One of the unsuccessful applicants for television channel
9 in Orlando, Florida, was Comint Corporation. Comint relied in
part on the fact that, in a community in which 25% of the population
was Black but no Blacks participated in the ownership or manage-
ment of any mass communications media, it had two Black principals:
Mr. Perkins with a 7.17% voting stock interest and Dr. Smith with
a 7% like interest. Both had lived in the local area for more than
20 years, and both had been active in advancing the interests of Black
members of the community. Mr. Perkins was to be Vice President of
Comint and was to devote two days a week to the station; he also
was a member of the Board of Directors and of the Editorial and
Community Service Committees of the Board. Dr. Smith was to be a
member of the Board and of at least one of its committees, but he did
not propose to devote any specific amount of time to the station.

The FCC declined to accord Comint any credit for the fact that it
had two Black principals, reasoning that racial classifications were
17. |Ed.] Two Commissioners dissented

and one Commissioner issued a con-
cnrring statement,
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suspect on Constitutional grounds, and, further, that it had not been
shown how Black ownership would provide any benefits in operation
of the station. The Court of Appeals reversed on a number of
grounds, one of them concerned with the Black ownership interests
in Comint:

“It is consistent with the primary objective of maximum
diversification of ownership of mass communications for the
Commission in a comparative license proceeding to afford favor-
able consideration to an applicant who, not as a mere token, but
in good faith as broadening community representation, gives
a local minority group media entrepreneurship [W]hen
minority ownership is likely to increase diversity of content,
especially of opinion and viewpoint, merit should be awarded.
The fact that other applicants propose to present the views of
such minority groups in their programming, although relevant,
does not offset the fact that it is upon ownership that public
policy places primary reliance with respect to diversification of
content, and that historically has proven to be significantly in-
fluential with respect to editorial comment and presentation of
news.”

In a supplemental opinion, the Court made clear that, while
Black ownership and participation, in the context of the issues in this
case, were entitled to “merit” or “favorable consideration,” no auto-
matic preference was to be accorded on this account. Other appli-
cants, without minority owners, could seek to prove that they were
better qualified to promote diversification of opinion and viewpoint.
“However, in view of the probability that Black persons
having substantial identification with minority rights will be able
to translate their positions, though not technically ‘managerial,’ and
their ownership stake, into meaningful effect on this aspect of station
programming, we think that such material factors residing in the
evidence cannot reasonably be totally and rigidly excluded from favor-
able consideration.” 18

TV 9 was commented upon in 9
Suff.U.L.Rev. 225 (1974); 43 U.Cinn.
L.Rev, 669 (1974); 52 Texas L.Rev.
806 (1974). See Soley and Hough,
Black Ownership of Commercial Radio
Stations: An Economic Evaluation, 22
J.Broad. 455 (1978).

In Statement of Policy on Minority Own-

ership of Broadcast Facilities, 68 F.C.
C.2d 979, 42 R.R.2d 1689 (1978), the
FCC Indicated that, in sales to mi-
norities, it would give favorable con-
sideration to: (1) issuance of ‘“tax
certificates” (allowing deferral of cap-
itnl gains), and (2) allowing “distress
sales” where a licensee is challenged
and seeks to sell its facility rather

than meet the challenge. Expedited
treatment has been given to processing
of applications for licenses by minori-
ty applicants seeking to serve minority
audiences. Brothers Broadcasting
Corp., 42 R.R.2d 1430 (1978); Terry E.
Tyler, 42 R.R.2d 1431 (1978).

On other FCC policies relating to minor-

ity ownership of broadcast facilities,
see Minority Ownership of Broadcast
Facilities, 69 F.C.C.2d 1591, 44 R.R.2d
1051 (1978); Part-Lime Programming,
43 Fed.Reg. 55804 (1978); Financial
Qualifications, 69 F.C.C.2d 407, 43 R.R.
2d 1101 (1978), and 45 R.R.2d 925
(1979).



Chapter 111
CHALLENGES TO INCUMBENT BROADCASTERS

A. COMPARATIVE RENEWAL PROCEEDINGS

Note on the WHDH Case !

A, HISTORICAL BACKGROUND

The initial proceeding to select a licensee to operate on Channel
5 in Boston began in 1954 with consideration of four mutually ex-
clusive applications. Three years later, the Commission announced
the granting of the application of WHDH, Inc., a wholly owned sub-
sidiary of the corporate publisher of the Boston Herald-Traveler
newspaper. 22 F.C.C. 767. The station began broadcasting in the
same year. While the decision was on appeal in this court, it came to
the court’s attention that the Commission’s award might be subject
to an infirmity by virtue of improper ex parte contacts with the
Chairman of the Commission. Retaining jurisdiction, we remanded
to the Commission for an evidentiary hearing. Massachusetts Bay
Telecasters, Inc. v. F.C.C., 104 U.S.App.D.C. 226, 261 F.2d 55 (1958),
cert, denied, 366 U.S. 918, 81 S.Ct. 1094, 6 L.Ed.2d 241 (1961).

At the supplemental hearing before a Special Hearing Examiner,
Honorable Horace Stern, formerly Justice of the Pennsylvania Su-
preme Court, it developed, inter alia, that during the pendency of the
initial license proceedings, Mr. Robert Choate of WHDH, Inc., had
arranged two luncheons with Mr. George C. McConnaughey, then
Chairman of the FCC. The first of these, in the winter of 1954-55,
was used by Mr. Choate for the simple purpose of ‘“sizing up” the
new chairman. The second, however, in the spring of 1956 (after the
initial hearing examiner’s decision favoring another applicant, but
before oral argument on exceptions to that decision), was arranged
to allow Mr. Choate to discuss certain legislative matters, unspecified
in advance, with Mr. McConnaughey. The matters in question proved
to be the Harris-Beamer bills, which would have limited the Commis-
sion in its policy of encouraging the diversification of ownership of
mass media of communication, and which had been opposed in Mr.
McConnaughey’s testimony before Congress. At the second luncheon
Mr. Choate attempted to hand Mr. McConnaughey a draft amend-

t.  (1id.] ‘This summary is taken from firming the FCC determinations at 16
Greater Boston Television Corp. v, F. F.C.C.2d 1 (1969) and 17 F.C.C.2d 856
. C., 444 F.2d4 841 (D.C.Cir. 1970), af- (1969).
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ment to the pending bills, which he hoped would moderate the Chair-
man’s opposition. The Chairman, however, rebuffed Mr. Choate’s
attempt at discussion, and later called public attention to the matter
in testimony before the House Committee on Legislative Oversight.

The Special Hearing Examiner concluded that WHDH’s construc-

tion permit should be allowed to stand, that Choate could not fairly
be condemned as having made an improper attempt to influence the
Commission as to this particular adjudication, that there was no
reason for the Chairman or any other member of the Commission to
disqualify himself from participation, and that the award made to
WHDH was neither void nor voidable. The Commission felt other-
wise. It discerned a meaningful and improper, albeit subtle, attempt
to influence the Commission, and condemned it as an effort that “does
violence to the integrity of the Commission’s processes.”
It filed its report with this court—which had retained Jurlsdlctlon
over the original appeal, and ordered the status quo maintained.
The Commission’s finding and report concluded that while the original
grant to WHDH was not void ab initio, it was voidable and action
should be taken to set it aside, that the conduct of WHDH while not
disqualifying had been such as to reflect adversely upon it in the
comparison of applicants. The course which the Commission con-
cluded represented the best exercise of its discretion consisted of set-
ting aside the permit; granting at the same time a special temporary
authorization for WHDH to continue broadecasting on Channel 5;
and reopening the entire proceeding for a comparative proceeding
between WHDH and the other applicants then before it. 29 F.C.C.
204 (1960). We approved the plan and remanded accordingly.
Massachusetts Bay Telecasters, Inc. v. F.C.C., 111 U.S.App.D.C. 144,
295 F.2d 131, cert. denied, 366 U.S. 918, 81 S.Ct. 1094, 6 L.Ed.2d 241
(1961).

In October, 1961, the Commission held new hearings, this time
among three of the four original applicants. On September 25, 1962,
it again awarded a construction permit to WHDH. 33 F.C.C. 449.
It ascribed a demerit to WHDH because of Choate’s improper ap-
proaches to the Commission Chairman. In the same order it made
a grant to WHDH of an operating license for only four months—stat-
ing that it was exercising its discretion to grant a license for such a
short term, as contrasted with the 3-year term permissible and nor-
mally provided, because it believed this in the public interest due to
“the inroads made by WHDH upon the rules governing fair and order-
ly adjudication.” 33 F.C.C. at 454. In 1963, after WHDH filed for
its renewal, the FCC took the unusual step of assuring that compara-
tive consideration would be given to competing applications filed
within a specified 60-day ‘“safe” period. By order of October 24, 1963,
it designated for comparative hearing the WHDH renewal and the
mutually exclusive applications filed during that period by BBI (in-
tervenor before this court) and Charles River and Greater Boston TV
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Corp. (11), appellants, for determination, on a comparative basis,
which of the proposed operators would best serve the public interest
in the light of significant differences among applicants as to (a)
background and experience bearing on ability to operate the TV sta-
tion; and (b) proposals for management and operation of the pro-
posed TV station; and (c) proposed programming. 1 R.R.2d 468,
472,

Meanwhile, the grant of the 4-month license had been appealed
to this court, both by WHDH (which protested the conclusion of im-
propriety on the part of Choate and the short term of the license) and
by Greater Boston TV Corp. (I). On December 21, 1963, while this
appeal was pending, Mr. Choate died. We remanded again to deter-
mine what effect his death would have on the awards. Being aware
of the impending comparative hearings on the renewal of WHDH’s
temporary license, we authorized the Commission to combine the re-
newal proceedings with the proceedings, on remand, for reconsider-
ation of the award of the construction permit and the 4-month operat-
ing license, both to be conducted on a comparative basis assessing the
public interest in the light of the absence of Mr. Choate. Greater
Boston Television Corp. v. F. C. C., 118 U.S.App.D.C. 162, 334 F.2d
552 (1964).

B. THE CURRENT COMPARATIVE PROCEEDING

The consolidated comparative proceeding authorized by this
court began in May, 1964, and there was full presentation by WHDH
and the other three applicants.

1. Hearing Examiner’s Decision

On August 10, 1966, Hearing Examiner Herbert Sharfman is-
sued an exhaustive Initial Decision, in favor of granting the renewal
by WHDH. He concluded that the taint of Mr. Choate’s activities
had passed with his death, since none of the associates who
might have been able to stop him were even aware, so far as the
record shows, of the intention of the “imperious” Mr. Choate, and
that an extension of disability on the part of WHDH would not be
deterrent or prophylactic but only vengeful.

In the bulk of his conclusions, related to a comparison of the ap-
plicants, the Hearing Examiner took account of the evidence per-
taining to the various criteria laid down in the Policy Statement on
Comparative Broadcast Hearings, 1 F.C.C.2d 393 (July 28, 1965):—
past performance; diversity of ownership; integration of ownership
and management; and program proposals. In determining the
weight he felt appropriate under the circumstances of the case, the
Examiner placed primary emphasis on the actual operating record
of WHDH under the temporary authorizations of the preceding nine
years.
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The Examiner conceded that the position of WHDH was weak
in regard to the integration criterion (participation in station man-
agement by owners), and that both BBI and Charles River were pro-
posed by a distinguished and indeed “‘star-studded’” group of civically
active residents, offering strong claims on the score of area familiar-
ity. The Examiner acknowledged that both BBI and Charles River
proposed a diversity of excellent programs, though he offset this by
noting that in the case of program proposals a new applicant enjoys
a “literary advantage” over an existing operator. He further noted
that the abbreviated nature of the WHDH tenure conferred by the
Commission made it clear that WHDH was not entitled to a competi-
tive advantage merely because it is a renewing station. Yet the Ex-
aminer concluded that it would be a sterile exercise to decide this case
on the basis of the traditional methods of comparison of new ap-
plicants. In his view the dominant factor on balance was that the
proven past record of good performance is a more reliable index of
future operations in the public interest than mere promises of new
applicants, which have no means of validation except as the criteria
may be helpful in predicting ability to comply with proposals. The
WHDH operating record was considered favorable on the whole, not-
withstanding its unwillingness to grasp the nettle of some local
problems. As to diversification, the Examiner concluded that while
the concentration of ownership of a Boston newspaper and other
broadcast facilities would probably have ruled out the WHDH applica-
tion if this were an all-initial license case, in this case the preference
for WHDH on past record was not materially affected.? This, the
Examiner felt, was in accordance with the Commission’s long-stand-
ing policy in renewal proceedings, as established in Hearst Radio, Inc.
(WBAL), 16 F.C.C. 141 (1951).

2. Commission’s Decision of January 22, 1969

On January 22, 1969, the Commission reversed the Hearing Ex-
aminer’s decision, and entered an order denying the application of
WHDH and granting that of BBI. 16 F.C.C.2d 1. Its Decision re-
viewed the comparative merits of the applications.

Past Performance of WHDH: The Commission’s decision stated
that the principles of the 1965 Policy Statement would be applied to
the proceedings. Specifically it invoked the provision of its 1965
Policy Statement that an applicant’s past record was to be given an
affirmative preference only if it were outside the bounds of average
performance. It read the Examiner’s findings of fact as showing that
the record of WHDH-TV was “favorable” on the whole—except for
its failure to editorialize—but concluded that it was only within the

2. The fourth applicant, Greater Bos- evaluation of the community’s pro-
ton Television Corp. (I1), was dis- gram needs, nor had it been able to se-
qualified for failing to surmount two cure its proposed antenna site. (Some
preliminary (noncomparative) ques- footnotes have been omitted; others

tions: it had not made an independent have been renmbered.)
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bounds of average performance, and “does not demonstrate unusual
attention to the public’s needs or interests.” 16 F.C.C.2d at 10.

Diversification of Media of Mass Communications: WHDH’s
ownership by the Herald-Traveler resulted in an adverse factor on
the diversification criterion. The Commission stated that the de-
sirability of maximizing the diffusion of control of the media of mass
communications in Boston was highlighted by the incident wherein
the Herald-Traveler prematurely published a preliminary draft of
the report of the Massachusetts Crime Commission without also si-
multaneously publicizing the report over the broadcast station. It
was brought out at the hearing that such a news broadcast would have
impaired the story’s “scoop” value for the Herald-Traveler.

The Commission further referred to the contention of WHDH
that since it had never editorialized there existed a factor that mini-
mized the charge of concentration of control. The Commission dis-
agreed, stating that licensees have an obligation to devote reasonable
broadecast time to controversial programs, and the failure to editorial-
ize, if anything, demonstrated the wisdom of the Commission’s policy
for diversification of control of media of mass communications. On
the factor of diversification, it concluded by awarding a substantial
preference to both BBI and Charles River as against WHDH, and
giving BBI a slight edge over Charles River (which also operates an
FM radio station in Waltham, Massachusetts devoted to serious
music).

Integration of Ownership with Management: The Commission
affirmed the Examiner’s conclusion that the applications of both
Charles River and BBI reflect an integration—which in FCC parlance
means integration of ownership with management—of substantially
greater degree than WHDH, whose integration is small. It restated
its view that the public interest is furthered through participation in
operation by proprietors, as increasing the likelihood of greater sen-
sitivity to an area’s changing needs and programming to serve these
needs.

As between Charles River and BBI, the Commission found that
BBI rated a significant preference on integration (six of BBI's stock-
holders propose to serve as full-time management, two of whom have
had significant television experience, as opposed to only one Charles
River participating owner, whose experience was limited to radio).

Proposed Program Service: The Commission agreed that both
BBI and Charles River proposed generally well-balanced program
schedules, and concluded that neither proposal demonstrated such a
substantial difference as to constitute a “superior devotion to public
service.” 16 F.C.C.2d at 15.

The Commission assigned a slight demerit to BBI because of its
insufficiently supported proposal for local live programs, for which
it projected an extraordinary percentage of 36.3% of 160.5 hours of
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weekly programming. It adopted the findings of the Hearing Ex-
aminer that this was only a “brave generality” which generated the
suspicion that it was flashed for its supposed value in a comparison.

The Commission assessed a slight demerit against Charles River
in view of the fact that all its stock is owned by Charles River Civic
Foundation, a charitable foundation complying with Section 503(c)
(3) of the Internal Revenue Code. “Although Charles River proposes
to editorialize, it is manifest that there are limitations on the amount
of time that could be devoted to controversial questions which may be
legislatively related, and that such limitations are not found in or-
dinary television station operations.” 16 F.C.C.2d at 17.

The slight demerits assessed against BBI and Charles River on
proposed program service, were deemed to offset each other.

Other Factors: The Commission assessed a demerit against
WHDH because of a failure to obtain the approval of the Commission
on the transfer of de facto control when Choate was selected as
president following the death of his predecessor, and when his death
was followed by the accession of Akerson. However, since there was
no attempt at misrepresentation or concealment it was concluded that
the circumstances did not reflect so adversely on character qualifica-
tions as to warrant the absolute disqualification of WHDH.

The Commission’s Vote: The Commission voted to grant the
application of BBI. Its Decision was written by Commissioner Bart-
ley, who was joined by Commissioner Wadsworth. Three commis-
sioners did not participate in the decision (Hyde, Cox and Rex Lee).
Commissioner Johnson concurred, with a statement indicating his
strong opposition to the application of WHDH, and noting that this
was supported not only by diversity of media, but also by the “healthy”
result of having at least one network-affiliated VHF television sta-
tion that is independently and locally owned. “I feel no passion,” he
remarked, about the choice between BBI and Charles River, and
stated that while normally he would not participate in a case that
essentially involved a reconsideration of matters that arose before he
became a member of the FCC,—“In this instance, however, my par-
ticipation is necessary to constitute a working majority for decision.
Accordingly I concur in today’s decision.” 16 F.C.C.2d at 27. Com-
missioner Robert Lee dissented, voting to grant the application of
WHDH, and abstaining from any choice as between BBI and Charles
River.

3. The Commission’s Action on Reconsideration

Reaction to the Commission’s decision was swift. One distin-
guished commentator characterized it as a “spasmodic lurch toward
‘the left’.” 3 The television industry began organizing its forces to

3. Jaffe, WHDII: The FCC and
Broadcasting  License  Renewals, 83
Harv. L .Rev, 1693, 1700 (1969).
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seek legislative reversal of what seemed to be a Commission policy, re-
versing Hearst, that placed all license holders on equal footing with
new applicants every time their three-year licenses came up for re-
newal. On May 19, 1969, the Commission adopted a separate Mem-
orandum Opinion and Order on the petitions of all parties for a re-
hearing. 17 F.C.C.2d 856.

While the Commission granted in part the petition for reconsid-
eration by WHDH essentially its second opinion restated and rein-
forced the views stated in the Decision. It may be useful to mention
the explication put forward, as it happens in response to exceptions
by the favored applicant (BBI), which urged that the FCC state ex-
plicitly that its decision did not reaffirm the earlier grant to WHDH.
BBI sought clarification of the status of WHDH as an applicant for
initial license, rather than for renewal of license. Instead the FCC
recited that WHDH’s application was treated as one for the renewal
of its license, and explicitly adopted the Examiner’s conclusion that
modification of the FCC’s 1962 decision (granting a 4-month license)
would not serve the public interest, that no change in that ruling was
required as a result of Choate’s death, and that re-evaluation of the
original record would be contrary to the public interest best served by
terminating this lengthened proceeding.

The Commission added a closing paragraph to clarify that this
was not an ordinary renewal case since “unique events and procedures
* * * place WHDH in a substantially different posture from the
conventional applicant for renewal of broadcast license.” The FCC
noted that WHDH’s operation, although conducted some 12 years, has
been for the most part under temporary authorizations. It did not
receive a license to operate a TV station until September 1962, and
then for only 4 months, because of the Commission’s concern with the
“inroads made by WHDH upon the rules governing fair and orderly
adjudication.” And in the renewal proceeding the FCC expressly
ordered that new applications could be filed for a specified 2-month
period, which was done and a proceeding held thereon.

CITIZENS COMMUNICATIONS CENTER v. FCC

District of Columbia Circuit Court of Appeals, 1971.
145 U.S.App.D.C. 32, 447 F.2d 1201.

J. SKELLY WRIGHT, Circuit Judge:

Appellants and petitioners in these consolidated cases challenge
the legality of the “Policy Statement on Comparative Hearings In-
volving Regular Renewal Applicants,” 22 F.C.C.2d 424, released by
the Federal Communications Commission on January 15, 1970, and
by its terms made applicable to pending proceedings. Briefly stated,
the disputed Commission policy is that, in a hearing hetween an in-
cumbent applying for renewal of his radio or television license and
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a mutually exclusive applicant, the incumbent shall obtain a control-
ling preference by demonstrating substantial past performance with-
out serious deficiencies. Thus if the incumbent prevails on the
threshold issue of the substantiality of his past record, all other ap-
plications are to be dismissed without a hearing on their own merits.*

Petitioners contend that this policy is unlawful under Section
309(e) of the Communications Act of 1934 and the doctrine of Ash-

4. [Ed.] The reasoning underlying the of his media holdings. Here again,

FCC's position is indicated in the fol-
lowing cxcerpts:

“The institution of a broadcast serviee

requires a substantial investment, par-
ticularly in television, and even where
the investment is small it is likely to
be relatively large to the person mak-
ing it. It would disserve the publie
interest to reward good publie serviee
by a broadcaster by terminating the
authority to continue that service. 1f
the license is given subjeet to with-
drawal despite a record of such good
service, it will simply not be possible
to induce people to enter the ficld and
render what has become a vital public
serviee.  Indeed, rather than an incen-
tive to qualificd broadecasters to pro-
vide good serviee, it would be an in-
ducement to the opportunist who might
seck a license and then provide the
barest mininmm  of serviece which
would permit short run maximization
of profit, on the theory that the li-
cense might be terminated whether he
rendered a good serviee or not.  The
broadcast ficld thus must have stabili-
ty, not only for those who engage in
it but, even more important, from the
standpoint of service to the public.

“We note also the question of the appli-
cability here of our policy of diversi-
fication of the media of mass commu-
nications. We do not denigrate in any
way the importance of that policy or
the logic of its applicability in a com-
parative hearing involving new appli-
cants. We have stated, how-
over, that as a general matter, the re-
newal process is not an appropriate
way to restructure the broadeast in-
dustry. Where a renewal ap-
plicant with other media interests has
in the past been awarded a grant as
consistent with the Commission’s mul-
tiple ownership rules and policies, and
thereafter procceded to render good
service to his area, it would appear un-
fair and unsound to follow policies
wherehy he could be ousted on the
basis of a comparative demerit becanse

the stability of a large pereentage of
the broadecast industry, particularly in
television, would be undermined by
siuch a poliey. Our rules and policies
permit multiple ownership, and the in-
dustry has made substantial commit-
ments based on those rules and poli-
cies. These rules are not sacrosanct,
and indeed should and must be sub-
jeet to perviodie review., . . . If
any rulemaking procecding, now pend-
ing or initiated in the future, results
in a restructuring of the industry, it
will do so with proper safeguards, in-
cluding most importantly an appro-
priate period for divestment.

In short, whatever action may bhe
called for in special hearings where
particular facts concerning undue con-
coentration or abusive conduct in this
respect are alleged, the overall strue-
ture of the industry, so far as multi-
ple ownership and diversification are
concerned, should be the subject of
general rulemaking procceedings rath-
er than ad hoe decisions in rencwal
hearings.

“We recognized that there can be con-

cern whether this poliecy will prevent
a new applicant willing to provide a
superior serviee from supplanting an
existing licensee who has broadeast
a substantial, bhut less impressive,
service,  But there are ob-
vious risks in accepting promises over
proven performance at a substantial
level, and we see no way, other than
the one we have taken, adequately to
preserve  the  stability and  predict-
ability which are important aspects
of the overall publie interest. We be-
lieve that there will still be real incen-
tives for those cexisting broadeasters
willing to provide superior service to
do so, sinee the higher the level of
their operations, the less likely that
new applicants wili file against them
at renewal time,  And as the Cominis-
sion spells ont, in decided cases, the
clements which constitute substantial
serviee, it will serve the private inter-
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backer Radio Corp. v. F.C.C., 326 U.S. 327, 66 S.Ct. 148, 90 L.Ed.
108 (1945). The 1970 Policy Statement is also attacked by] peti-
tioners on grounds that it was adopted in disregard of the Adminis-
trative Procedure Act and that it restricts and chills the exerdise of
rights protected by the First Amendment.

We find that the judicial review sought by petitioners is 3ppro-
priate at this time. Without reaching petitioners’ other grounds for
complaint, we hold that the 1970 Policy Statement violates the¢ Fed-
eral Communications Act of 1934, as interpreted by both the Supreme
Court and this court.

With the great expansion of the broadcast medig after
World War 11, the Commission was under heavy pressure to develop
specific criteria for choosing among competitors seeking licenges for
the quickly diminishing number of unallocated frequencies. The cri-
teria were developed through a series of comparative hearipg de-
cisions and were reviewed and given final statement in the Cqmmis-
sion’s 1965 Policy Statement on Comparative Broadcast Hearings, 1
F.C.C.2d 393. The 1965 Policy Statement defines the purposejof the
comparative hearing as choosing the applicant who will provide the
“best practicable service to the public’ and who will insure the
“maximum diffusion of control of the media of mass communications.”
The basic criteria relating to the determination of which applicant
will provide the best service to the public are listed as full-ti
ticipation in station operation by owners, proposed program

are to be given favorable consideration, since average perfor
expected of all licensees.

Although the 1965 Policy Statement explicitly refraing from
reaching the “somewhat different problems raised where an agplicant
is contesting with a licensee seeking renewal,” the Communications
Act itself places the incumbent in the same position as an inifial ap-
plicant. Under the 1952 amendment to the Act, both initial and re-
newal applicants must demonstrate that the grant or contijuation

ests of broadeasters to make certain tinuing cfforts of Dbroadcagters to
that their operations fall clearly into minimize the chances of the filing of
that class of service. Thus the pub- competing applications.”
lie interest will e served by the con-
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of a license will serve the “public interest, convenience, and necessity.”.
The Communications Act itself says nothing about a presumption in
favor of incumbent licensees at renewal hearings; nor is an inability
to displace operating broadcasters inherent in government manage-
ment, as is established by the fact that in its early years of regulation
the Federal Radio Commission often refused to renew licenses.

Nonetheless, the history of Commission decision and of the de-
cisions of this court reflected until recently an operational bias in
favor of incumbent licensees; despite Commissioner Hyde’s observa-
tion in his dissent to the 1965 Policy Statement that there was no
rational or legal basis for its purported nonapplicability to compara-
tive hearings involving renewals, it was commonly assumed that
renewal decisions would continue to be governed by policy established
in the well known Hearst > and Wabash Valley ¢ cases. These two
cases, which began with the unassailable premise that the past per-
formance of a broadcaster is the most reliable indicator of his future
performance, were typical of the Commission’s past renewal rulings
in that their actual effect was to give the incumbent a virtually in-
superable advantage on the basis of his past broadcast record per se.
In Hearst the Commission ruled that the incumbent’s unexceptional
record of past programming performance, coupled with the unavoid-
able uncertainty whether the challenger would be able to carry out
its program proposals, was sufficient to overcome the incumbent’s
demerits on other comparative criteria. And in Wabash Valley the
Commission held that a newcomer seeking to oust an incumbent must
make a showing of superior service and must have some preference on
other comparative criteria.

Then, in the very controversial WHDH case, the Commission for
the first time in its history, in applying comparative criteria in a re-
newal proceeding, deposed the incumbent and awarded the frequency
to a challenger. Indicating a swing away from Hearst and Wabash
Valley, in practical if not theoretical terms, the Commission stated its
intention to insure that “the foundations for determining the best
practicable service, as between a renewal and a new applicant, are
more nearly equal at their outset.” Finding that because the incum-
bent’s programming service had been “within the bounds of the aver-
age” it was entitled to no preference, and that the incumbent was in-
ferior on the comparative criteria of diversification and integration,
the Commission awarded the license to one of the challengers.

The WHDH decision became the immediate subject of fierce at-
tack, provoking criticism from those who feared that it represented a
radical departure from previous law and that it threatened the sta-
bility of the broadcast industry by undermining large financial in-

5. Hearst Radio, Ine. (WBAL), 15 F. 6.  Wabash Valley Broadcasting Corp.
C.C. 1149 (1951). (Some footnotes have (WTHI-TV), 35 F.C.C. 677 (1963).
been omitted ;  others have been re-
numbered.)
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vestments made by prominent broadcasters in reliance upon the as-
sumption that licenses once granted would be routinely rengwed.
While the Commission’s decision was still on appeal to this court)ulti-
mately to be affirmed, the broadcast industry sought to obtain ffrom
Congress the elimination or drastic revision of the renewal hearing
procedure. A bill introduced by Senator Pastore, Chairman of the
Communications Subcommittee of the Senate Commerce Comniittee,
proposed to require a two-stage hearing wherein the renewal lissue
would be determined prior to and exclusive of any evaluation of|chal-
lengers’ applications. The bill provided that if the Commission finds
the past record of the licensee to be in the public interest, it|shall
grant renewal. Competing applications would be permitted [to be
filed only if the incumbent’s license is not renewed. Although |more
than 100 congressmen and 23 senators quickly announced theiy sup-
port, the bill was bitterly attacked in the Senate hearings by a [num-
ber of citizens groups testifying, inter alia, that the bill was nacist,
that it would exclude minorities from access to media ownersiip in
most large communities, and that it was inimical to community ef-
forts at improving television programming.

The impact of such citizen opposition measurably slowed the
progress of S. 2004. Then, without any formal rulemaking prdceed-
ings, the Commission suddenly issued its own January 15, 1970 Policy
Statement, and the Senate bill was thereafter deferred in favor pf the
Commission’s “compromise.” The 1970 Policy Statement retains the
single hearing approach but provides that the renewal issue must be
determined first in a proceeding in which challengers are permitgted to
appear only for the limited purpose of calling attention to the ipcum-
bent’s failings. The Policy Statements sets forth that a license¢ with
a record of “substantial” service to the community, without sgrious
deficiencies, will be entitled to renewal notwithstanding pro
superior performance by a challenger. Only upon a refusal to fenew

do. The Statement’s test for renewal, “substantial service,”
little more than a semantic substitute for the bill’s test, “publicli
est,”” and the bill’'s two-stage hearing, the second stage being de-
pendent on the incumbent’s failing the test, is not significantly x

ent from the Statement’s summary judgment approach. The [‘sum-
mary judgment” concept of the 1970 Policy Statement, howevey, runs
smack against both statute and case law

Superimposed full length over the preceding historical analysis
of the “full hearing” requirement of Section 309(e) of the Comjmuni-
cations Act is the towering shadow of Ashbacker, supra, and itd prog-
eny, perhaps the most important series of cases in American adminis-
trative law. Ashbacker holds that under Section 309 (e), where fwo or
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more applications for permits or licenses are mutually exclusive, the
Commission must conduct one full comparative hearing of the ap-
plications. Although Ashbacker involved two original applications,
no one has seriously suggested that its principle does not apply to re-
newal proceedings as well. This court’s opinions have uniformly so
held, as have decisions of the Commission itself.

It is not surprising, therefore, that the Commission’s 1970 Policy
Statement implicitly accepts Ashbacker as applicable to renewal pro-
ceedings. To circumvent the Ashbacker strictures, however, it adds
a twist: the Policy Statement would limit the “comparative” hear-
ing to a single issue—whether the incumbent licensee had rendered
“substantial” past performance without serious deficiencies. If the
examiner finds that the licensee has rendered such service, the “com-
parative” hearing is at an end and, barring successful appeal, the
renewal application must be granted. Challenging applicants would
thus receive no hearing at all on their own applications, contrary to the
express provision of Section 309 (e) which requires a “full hearing.”

In Ashbacker the Commission had promised the challenging ap-
plicant a hearing on his application after the rival application was
granted. The Supreme Court in Ashbacker said that such a promise
was ‘“an empty thing.” At least the Commission here must be given
credit for honesty. It does not make any empty promises. It simply
denies the competing applicants the “full hearing” promised them by
Section 309(e) of the Act. Unless the renewal applicant’s past per-
formance is found to be insubstantial or marred by serious deficien-
cies, the competing applications get no hearing at all. The proposi-
tion that the 1970 Policy Statement violates Section 309 (e), as inter-
preted in Ashbacker, is so obvious it need not be labored.

Early after Ashbacker this court indicated what a ‘“full hearing”
entailed. In Johnston Broadcasting Co. v. F. C. C., 85 U.S.App.D.C.
40, 4546, 175 F.2d 351, 356-357 (1949), we explained that the stat-
utory right to a full hearing included a decision upon all relevant cri-
teria )

7. Although the broadeast  industry
was perhaps less satisfied with the
substantive resuwlt in WHDIL than it
had been with the results in Hearst
and Wabash Valley, it should be clear
from our carlier historical review

that the same comparative criteria
set out in the Statement (if not the
weight assigned to each such criterion)
must also be considered in renewal
hearings.  Seven (7) League Produce-
tions, Inc. (WII1). Thus, without im-

that the procedwre by which the Com-
tnission came to its decision was pre-
cisely the same in all three of these
cases. 1t is true that the 1965 Policy
Statement on Comparative Broadeast
Hearings specifieally refrained from
reaching  the  “somewhat  differeut
problems™ raised by renewal applica-
tions. But the Commission itself ¢on-
cluded within the same year, and con-
sistently with its own past practice,

pinging at all upon the Cominission’s
substantive disercetion in weighing fac-
tors and granting licenses, our hold-

sing today merely reguires the Commis-

sion to adhere to the comparative hear-
ing procedure which it has followed
without fail since Ashbacker and
which has rightly come to be accepted
by observers as a pard of the due proe-
oss owed to all mutually exclusive ap-
plications,



Ch. 3

We, as well as the Commission, have consistently appligd the
teaching of Johnston Broadcasting to renewal proceedings] See
South Florida Television Corp. v. F. C. C., 121 U.S.App.D.d. 293,
349 F.2d 971 (1965); Community Broadcasting Corp. v. F. C. €., 124
U.S.App.D.C. 230, 363 F.2d 717 (1966). Particularly since the 1965
Policy Statement, in a comparative hearing involving a rgnewal
application each applicant has been aware that its task is “tol make
the best case possible on the basis of program offering, integgation,
diversification, past performance and any other matters the
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WHDH, supra, 143 U.S.App.D.C. at 399, 444 F.2d at 857.

We do not dispute, of course, that incumbent licensees sh
judged primarily on their records of past performance. Insubstantial
past performance should preclude renewal of a license. The li¢ensee,

necessary to displace an established licensee.” 326 U.S. at 3321 66 S.
Ct. at 151. But under Section 309(e) he must be given a
How can he ever show his application is comparatively bette

ment’s summary procedure would deny him that hearing.®

Y.

The court recognizes that the pub-
lic itself will suffer if incumbent li-
censees cannot reasonably expect re-
newal when they have rendered su-
perior serviee,  Given the incentive,
an incnmbent will naturally strive to
achieve a level of performance which

incumbent has reinvested the frofit on
his license to the service of the view-
ing and listening publie. .

Ninee one very signifieant akpeet of
the “publi¢ interest, convenienee, and
necessity” is the need for divgrse and

gives him a clear cdge on challengers antagonistic sources of infogmation,
at renewal time. But if the Commis- the Commission simply cannot|make a
sion fails to articulate the standards valid public interest determination
by which to judge superiov perform- without considering  the exfent to

anece, and if it is thus impossible for
an incumbent to he reasonably confi-
dent of renewal when he renders sn-
perior performance, then an incumbeat
will be under an nnfortunate tempta-
tion to lapse into medioerity. to scek
the protection of the erowd by eschew-
ing the creative and the venturesome
in programming and other forms of
public scervice.  The Commission in
rule making proceeding should strive
to clarify in both quantitative and
qualitative terms what constitutes su-
perior service, Sce Comment, 118 U
Pa.L.Rev. at 406, Along with elimina-
tion of excessive and loud advertising
and delivery of quality programs, one
test of superior service should certain-
Iy be whether and to what extent the

which the ownership of the me

grant of one or another of the ppplica-
tions  bhefore it, .. 'The Sa-
preme Court itself has on apmerous

sity of ideax and expression
by the First Amendment.

hitherto silent minorities emgrge in
our society, they slLould be given some
stake in and chance to broadeast on
our radio and television freguencies.
According to the nncontested festimo-
ny of petitioners, no more thap a doz-
en of 7,500 broadeast licenseg issued
are owned by racial minoritiT. The
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The suggestion that the possibility of nonrenewal, however re-
mote, might chill uninhibited, robust and wide-open speech cannot be
taken lightly. But the Commission, of course, may not penalize ex-
ercise of First Amendment rights. And the statute does provide for
judicial review. Indeed, the failure to promote the full exercise of
First Amendment freedoms through the broadcast medium may be a
consideration against license renewal. Unlike totalitarian regimes,
in a free country there can be no authorized voice of government.
Though dependent on government for its license, independence is
perhaps the most important asset of the renewal applicant.

The Policy Statement purports to strike a balance between the
need for “predictability and stability’” ! and the need for a com-
petitive spur. It does so by providing that the qualifications of chal-
lengers, no matter how superior they may be, may not be considered
unless the incumbent’s past performance is found not to have been
“substantially attuned” to the needs and interests of the community.
Unfortunately, instead of stability the Policy Statement has produced
rigor mortis."" For over a year now, since the Policy Statement sub-
stantially limited a challenger’s right to a full comparative hearing on
the merits of his own application, not a single renewal challenge has
been filed.

Petitioners have come to this court to protest a Commission pol-
icy which violates the clear intent of the Communications Act that
the award of a broadecasting license should be a “public trust.” As a
unanimous Supreme Court recently put it, “It is the right of the
viewers and listeners, not the right of the broadcasters, which is para-
mount.” Our decision today restores healthy competition by repudi-
ating a Commission policy which is unreasonably weighted in favor

effect of the 1970 Policy Statement,
ruled illegnl today, would certainly
have been to perpetnate this dismay-
ing sitnation. While no quota system
is being recommended or required, and
while the fairness doctrine no doubt
does serve to guarantee some mini-
mum diversity of views, we simply
note our own approval of the Com-
mission's  long-standing and firmly
held policy in favor of decentralization
of media control. Disversifieation is a
factor properly to be weighed and bal-
anced with other important factors,
including the renewal applicant's prior
record, at a renewal hearing.

10. The Commission's fears for the sta-

bility of the industry scem groundless
in view of the faet that in the year
following the WI1IDI opinion—that ix,

in the period when feared instability
was greatest—only eight ont of ap-
proximately 250 (or three per cent of)
television lieense renewals were chal-
lenged.

. The recent report of the United

States Commission on Civil Rights
commented that the kinds of competi-
tive proceedings eliminated under the
1970 Policy Statement are “an cffec-
tive mechanism for bringing abont
greater racial and ethnie sensitivity in
programming, nondiscriminatory cm-
ployment practices, and other affirma-
tive changes which otherwise might
not take place.” U. 8. Commission on
Civil Rights, Federal Civil Rights En-
forcement Effort 2835 (1971).
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of the licensees it is meant to regulate, to the great detrimenq of the

listening and viewing public.
12

FIDELITY TELEVISION, INC. v. FCC, 515 F.2d 684 (D.C.Cir.|1975).
Fidelity, a new enterprise, challenged RKO (a subsidiary of General
Tire) when RKO sought renewal of television channel 9 in Hos An-
geles. A comparative hearing was held and the FCC renewed|the li-
cense of RKO and denied the application of Fidelity. The Ceourt of
Appeals affirmed.

Although both RKO and General Tire had engaged in reciprocity
practices, and the practices had become the subject of an antitrust
consent decree, the FCC had declined to disqualify RKO or tolaward
it a comparative demerit. The Court sustained the FCC’s ppsition
that the practices were considered legal when undertaken anfl were
precluded in the future by the consent decree.

RKO’s programming, despite some deficiencies, was held to be
average. RKO, though lacking in integration of ownership anfl man-
agement, was held to be equal to Fidelity because: (1) Fidelil y’s in-
tegration proposals were not credible; and (2) RKO’s mana;;ement
personnel at the Los Angeles station were involved in local comnunity
affairs. On diversification, RKO was not awarded a demerit, netwith-
standing its substantial media interests in Los Angeles and elséwhere,
because: (a) RKO operated each of its facilities autonomously, and
(b) Los Angeles contained numerous other mass media (126 radio
stations, 12 commercial television stations, and 350 newspapers, in-
cluding two general circulation dailies). The Court found support for
the Commission’s conclusions on each of these points. On diversifica-
tion, it observed:

“Though the Commission has vacillated over the years in its
general approach to diversification, its determination in this
case was not in direct conflict with any rule or any poicy as
enunciated in prior decisions, and we cannot say that the approach
here was an unreasonable or unlawful application of existiing di-
versification principles to this renewal case.”

The FCC considered the two contenders to be equal on the Hasis of
comparative criteria and awarded the license to the incumbent] in the
interest of providing greater security to licensees and greater|stabil-
ity to the industry. The Court of Appeals affirmed that, “whey faced
with a fairly and evenly balanced record, the Commission may,|on the
basis of the renewal applicant’s past performance, award him|the li-
cense.”

12. [Ed.] ‘The concurring opinion of
Judge MacKinnon has been omitted.
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CENTRAL FLORIDA ENTERPRISES, INC. v. FCC

United States Court of Appeals, District of Columbin Cireunit, 1978.
— F.24 —, 44 R.R.2d 345, on rehearing F.2d —, 44 R.R.24 1587 (197

WILKEY, CIRCUIT JUDGE:

Appellant, Central Florida Enterprises, Inc. (Central), appeals a
decision and accompanying orders by the Federal Communications
Commission (Commission) denying its application for a construction
permit for a new commercial television station to operate on Channel
2 in Daytona Beach, Florida, and granting the mutually exclusive ap-
plication for renewal of license to Intervenor Cowles Florida Broad-
casting, Inc. (Cowles). Appellant contends that the Commission act-
ed unreasonably and without substantial record support in preferring
Cowles’ renewal application. We agree, vacate the Commission’s or-
ders, and remand for further proceedings.

1. ISSUES IN COMPARATIVE RENEWAL PROCEEDINGS,
PAST AND PRESENT

What is at issue here is the validity of the process by which the
competing applications of Central and Cowles were compared and
the adequacy of the Commission’s articulated rationale for its choos-
ing to renew Cowles’ license. This may well be a typical comparative
renewal case, hence the careful scrutiny we give the Commission’s
procedure and rationale herein.

Aside from the specific facts of this case, there is other evidence
indicating the state of administrative practice in Commission com-
parative renewal proceedings is unsatisfactory. Its paradoxical his-
tory reveals an ordinarily tacit presumption that the incumbent li-
censee is to be preferred over competing applicants. Because the
Federal Coizmunications Act fairly precludes any preference based
on incumbency per se,'® the practical bias arises from the Commis-
sion’s discretionary weighing of legally relevant factors.

(3. The Communications Act of 1934
included language expressly referring
the decision to renew a license to ‘‘the
same considerations and practice
which affect the granting of original
applications,” ch. 652, § 307(d), 48 Stat.
1084 (1934). Apparently to preclude
the inference that an incumbent could
not adduce evidence of its past broad-
cast record, Congress in 1952 deleted
the language subjecting renewal ap-
plicants to “the same considerations
and practice” as original applicants
and substituted the present lan-
guage subjecting all applieations to
the standard of “public interest, con-
venience, and necessity,” 47 U.8.C.A.
& 307(d) (1970). See Citizens Commu-
nications Center v, FCC, 145 U.S.App.
D.C. at 37, 38, and n. 13, 447 F.2d at
1206-07 and n. 13. But sce Report of
the Federal Communications Commis-

sion to the Subcommittee on Com-
munications of the Cominittee on In-
terstate and Foreign Commerce of
the House of Representatives Re
the Comparative Renewal Process,
Joint Appendix (J.A) at 172, 182
(1976) [hereinafter cited as Report]
(suggesting that the 1952 amendment
may have codified the Commission’s
informal presumption of rencwal).
The Communicatious Act contains nu-
merous other passages suggesting that
the grant of a license creates no pref-
erential rights in the incumbent, pro-
viding, inter alia, hat “no . . .
license shall be construed to create
any right, beyond the terms, condi-
tions, and periods of the license,” 47
U.S.C.A. § 301; that an applicant
witlives any claim to a frequency “be-
cuuse of the previous use of the
same,” 47 U.S.C.A. § 304; that no li-
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Despite the apparent statutory assurance of a freewheeling in-
quiry into the relative merit of challenger and incumbent licensee,
the history of Commission practice reveals a strong preference for
renewal. Further, until fairly recently, such choices by the Comjmis-
sion were routinely affirmed by this court. This general phenomgnon
has been rationalized into what we have called on occasion “a renewal
expectancy.” The question arises, material in this case, to what ex-
tent such an expectancy is compatible with the full hearing guanganty
of Section 309(e). This was essentially the question we confrdnted
in Citizens Communication Center v. FCC [447 F.2d 1201 (D.4.Cir.
1971).)] . . . Citizens . . . stands for the proposition]that
“the Commission may not use renewal expectancies of incumbent li-
censees to shortcircuit the comparative hearing.”

We did note the relevance of the incumbent’s past performance:
We do not dispute, of course, that incumbent licensees should be
judged primarily on their records of past performance. Igsub-
stantial past performance should preclude renewal of a license.

At the same time, superior performance should |be a
plus of major significance in renewal proceedings. The
Court recognizes that the public itself will suffer if incunibent
licensees cannot reasonably expect renewal when they have|ren-
dered superior service.

Despite the language in Citizens, it is fair to say that thd law
governing comparative renewal proceedings remained unclear.| Al-
though Ashbacker had said a challenger could not be denied a he
and Citizens apparently assured some kind of substantive co

son, the nature of the inquiry and the pertinence of “renewd] ex-
pectancies” was left uncertain.
As an original matter, of course, a “renewal expectancy” ¢ould

hardly be sensible, however, to ignore the past, for it affords the
“best evidence” of what the incumbent’s future performance will be,
and it has never been the Commission’s practice to do so. Cone ding
therefore, that an incumbent’s past performance is highly rel ant,
an incumbent with a meritorious record would possess a naturgl ad-
vantage insofar as its actual performance made its proposals jmore
credible than the “paper promises” of a challenger. Some such|coin-

cense granted ‘“shall bhe for a longer § 309(h) (1970). See also FCC y. San-

term than three years,” 47 U.S.C.A. ders Bros. Radiv Station, 309 U.S.~
§ 307(d): and that a license does “not 470, 475, 60 S.Ct. 693, 84 L.Ed. 869
vest in the licensee any right . . . (1940).  [Some footnotes havel been
in the nse of the frequencies . omitted ; others have been r(-m1 mber-

beyond the term thereof,” 47 U.S. C A od.]
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parative assessment of likely performances would, in fact, seem in-
escapable. It would then follow naturally from discounting the prom-
ises of challengers that incumbents would prevail more often, thereby
assuring more “continuity” in the industry. The certainty thus af-
forded a meritorious incumbent through its natural comparative ad-
vantage may in turn induce it to commit enough resources to per-
petuate its quality of service. An expectation raised by the proba-
bility of prevailing in the overall inquiry is, of course, fully compatible
with the comparison assured by section 309.

We understand the Commission’s present idea of renewal ex-
pectancies may be more expansive—that an ‘“‘expectancy” may be
generated by something less than or different from more meritorious
service. An incumbent is said entitled to expect renewal if it has
“served the public interest in . . . a substantial manner.” Ap-
parently, a “substantial” past record would be a factor weighed in the
incumbent’s favor irrespective of which applicant were predicted to
perform better in the future. Such an entitlement would be provided
to promote security directly and to induce investment which other-
wise may not be made. Whether and in what manner placing such a
thumb on the balance in an otherwise comparative inquiry may be
reasonable are, we think, open and difficult questions.

In a number of cases before and after Citizens this court has
had occasion to refer to renewal expectancies without much inquiry
into the notion’s content. Thus, in dictum in Greater Boston Televi-
sion Corp. v. FCC, we observed there were “legitimate renewal ex-
pectancies implicit in the structure of the Act.” We said that “such
expectancies are provided in order to promote security of tenure and
to induce efforts and investments, furthering the public interest.” [44
F.2d 841, at 854.] In 1975, in our Fidelity Television opinion, con-
fronted with a weak licensee and a weak contender, both only ‘“mini-
mally acceptable applicants,” we said “when faced with a fairly and
evenly balanced record, the Commission may on the basis of the re-
newal applicant’s past performance, award him the license.” [515
F.2d 684, at 702.]

Finally, last term the Supreme Court observed, in the context of
reviewing the FCC’s regulations barring certain newspaper-broadcast
combinations, that industry stability has consistently been a concern
in comparative renewal proceedings. It said:

In the past, the Commission has consistently acted on the
theory that preserving continuity of meritorious service fur-
thers the public interest, both in its direct consequence of bring-
ing proven broadcast service to the public, and in its indirect
consequence of rewarding—and avoiding losses to—licensees who
have invested the money and effort necessary to produce quality
performance. Thus, although a broadcast license must be re-
newed every three years, and the licensee must satisfy the Com-
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mission that renewal will serve the public interest, both the C
mission and the courts have recognized that a licensee who
given meritorious service has a ‘legitimate renewal expectanc

destroyed abseut good cause. Greater Boston Television Carp.
v. FCC, 143 U.S.App.D.C. 383, 444 F.2d 841, 854 (1970), cert.
denied, 403 U.S. 923, 91 S.Ct. 2229, 29 L.Ed.2d 701 (1971);

2d at 4207 .4
Thus, although not a precise concept, renewal expectancies der
from “meritorious service” (to use the Supreme Court’s terminol
are a natural aspect of the public interest inquiry carried on un
section 309(e). Moreover, ‘“the weighing of policies under the f
lic interest’ standard is a task that Congress has delegated to
Commission in the first instance.” '3

II. THE COURSE OF THE LITIGATION

Intervenor Cowles has operated its station, WESH-TV, on C}
nel 2 in Daytona Beach since it purchased the station in 1966.

an-
On

31 October 1969 Cowles filed its application for renewal of license.
Central submitted its competing application for a construction ber-

mit for a new television station to operate on the same channe

2 January 1970. The two applications were set for hearing by Cp

mission order released 10 March 1971, and redesignated by orders
leased 20 August 1971 and 24 February 1972.

on
m-
re-

In addition to inquiry into diversification of media ownerghip
and “best practicable service,” which comprise the customary dom-
parative issues, certain special issues were designated for heax ing.
These were (a) whether contrary to Commission regulation, Coples
had moved its main studio without prior Commission approval; |Jand
(b) whether alleged mail fraud by five related corporations suppo rted

inferences adverse to Cowles’ character, Following extensive fli
ings, the Administrative Law Judge (ALJ) concluded that renew

nd-
1 of

Cowles’ license would best serve the public interest. By a 4-3 vote

the Commission affirmed with certain modifications.

A. The Initial Decision
1. Designated lssues.

[Discussion of the ALJ’s determinations on the issues of mail

fraud and the unauthorized move of the main studio have been
ted.]

it-

t4. KCC v. National Citizens Commit- 15. Id. at 810, 98 S.Ct. at 2120. The
tee for Broadeasting, 436 U.S. 775, Supreme Court opimon is set forth

S05-R06, 98 S.Ct. 2096, 2117-2118, 76 infra at pp. 108-124,)
L.Ed.2d 697 (1978) (footnotes omitted).
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2. Standard Comparative Issues.
a. Diversification of Media Ownership

The ALJ concluded that “the advantage lies with Central” under
the diversification factor because it had “no connection of any sort
with any other mass media outlet.” Cowles’ parent, CCI, owned an
AM-FM TV combination in Des Moines, Iowa, and another CCI sub-
sidiary owned AM and FM radio stations in Memphis, Tennessee.
While these interests were “remote” from Daytona Beach, the ALJ
held that they remained a “significant factor in the ultimate choice.”
The ALJ further noted that CCI owned a substantial stock interest
in the New York Times Company, which publishes the New York
Times and has extensive publishing and broadcast holdings. Gard-
ner Cowles, Chairman of CCI, was then a director of the New York
Times Company. In addition, certain CCI stockholders had substan-
tial mass media interests. The Des Moines Register and Tribune
Company owned 9% of CCI’s stock and had an 11% stock interest in
the Minneapolis Star and Tribune Company. But the ALJ conclud-
ed these related mass media interests were of “little decisional sig-
nificance” because CCI did not control the New York Times Com-
pany, nor did the Des Moines Register and Tribune Company control
CCI. Thus, no potential existed for compelling the media involved to
“speak with a common voice,” and the basic policy underlying the
diversification standard was “not disserved.”

The ALJ then concluded that although Central’s advantage was
“clear,” it would not be “compelling” unless Central were shown
likely to render public service “at least as good” as that of Cowles.
This was especially true in the present context where renewal “would
not increase the existing concentration of control.” The ALJ found
that Cowles’ incumbency evinced a prior Commission determination
that its media connections were not contrary to the public interest.
Moreover, the ALJ noted the Commission’s reluctance to employ
comparative renewal proceedings to restructure the broadcast indus-
try. In his view, the benefits from increased diversification had
to be balanced against the public necessity of a stable broadcast in-
dustry. Accordingly, the ALJ concluded that a comparative renewal
hearing should occasion an increase in diversification only if the
competing applicant appeared likely to render service at least as
good as that which the public had been receiving.

b. Best Practicable Service

Under the criterion of “best practicable service” the ALJ made
findings with respect to two matters: (1) Central’s proposals re-
garding the participation of owners in the station management; and
(2) the quality of Cowles’ past service.

(1) Integration of Ownership and Management

The ALJ found Central’s integration proposals to be “very weak,”
and concluded that Central’s owners would probably not play more
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than a nominal role in station affairs. He noted full time partjcipa-
tion by station owners is of substantial importance under the|1965
criteria. But here, full time participation was proposed by| only
three of Central’s shareholders, collectively owning 10.5% of] Cen-
tral’s stock. While “not inconsequential,” this ownership inf
was not sufficient to control corporate policy. Further, the prqposed
integration was largely temporary. The important positions of Gen-
eral Manager and Program Director would be held by Mr. Stead and
Mrs. Goddard, respectively, but Stead would serve only in Central’s
“formative stages,” and Mrs. Goddard only until the stationy were
“thoroughly organized and stabilized.” The ALJ consequently(found
it unlikely that the benefits of integration would continue th ough-
out the license period. Moreover, the shareholders’ lack of broadcast
experience, ordinarily unimportant because remediable, becarge sig-
nificant in light of the limited tenure contemplated. In sum, the ALJ
found that full time integration of management and ownership| would
be limited to Mr. Chambers, a 3.5% stockholder who would be{super-
visor of Administration. His duties were undefined and nothing in-
dicated that he would be involved in determining the nature ¢r con-
tent of program service,

The ALJ conceded several of Central stockholders would partici-
pate in management on a part-time basis, primarily as consgltants,
but noted that little weight attached to such participation unger the
Policy Statement. In his view, part-time contributions by thgse who
are ‘‘essentially dilletantes” rarely has a material effect on|overall
station operations.

(2) Cowles Past Service

The ALJ found that Cowles’ past performance had beez *‘thor-
oughly acceptable.” He observed that Cowles had developed qnd pre-
sented ‘““a substantial number of programs . . . designed Lo serve
the needs and interests of its community.” A number of logal resi-
dents and community leaders had expressed satisfaction with the
station’s performance, and there had been no complaints corjcerning
the station’s operation. Moreover, the ALJ found “no reas%'n to be-
lieve that future performance would be less satisfactory.” Although
the unauthorized move of the main studio warranted a “comparative
demerit,” since it was not done in bad faith and had not lowgred the
quality of service to Daytona Beach, it would not support g conclu-
sion that Cowles was unlikely to continue to provide *‘proper gervice.”

c¢. The Public Interest Finding on the Two Stand%rd Com-
parative Issues

In the end, the ALJ concluded that Cowles merited a f‘distinct
preference” under the best practicable service criterion and that that
preference outweighed Central’s preference under the diyersifica-
tion criterion. The ALJ reasoned that absent a showing that the de-
gree of industry concentration which had existed when Cojvles was

Jones Cs.Electronic Mass Media 2d UCB—4
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originally licensed had ‘‘actually disserved the public interest,” the
more compelling objective was obtaining the best practicable service

B. The Commission Decision.

The Commission affirmed the decision of the ALJ with certain
modifications. It concluded that the ALJ had correctly disposed of
the main studio issue. Thus, the Commission rejected both Cowles
contention that there had been no de facto move of the main studio
and Central’s argument that the finding without more should have
disqualified Cowles. Further, the Commission generally approved
the ALJ’s treatment of the factors mitigating the effect of the studio
move. :

The Commission sustained the ALJ again with respect to the
mail fraud issue, finding he had properly refused ‘“to impart deci-
sional significance” to the evidence of wrongdoing. Inasmuch as
Cowles was not shown to be implicated in the [improper] PDS prac-
tices [of corporate affiliates] and there appeared to be no criminal
case against CCI or its personnel, the Commission declined “to at-
tribute the sins of the PDS’s to CCI and then visit them on Cowles’
head.”

Again, by the Commission’s reasoning on the two specially des-
ignated issues, Cowles lost no ground. The Commission then turned
to the two standard issues, diversification and service.

Reviewing the ALJ’s treatment of the diversification issue, the
Commission affirmed the award of a preference, finding Central’s
advantage ‘“clear.” The Commission agreed that the significance
of the preference was reduced by the fact that CCI's other broadcast
and newspaper interests were remote from Daytona Beach and were
not shown to dominate their markets. Moveover, the Commission re-
iterated its reluctance to use the diversification criterion to restruc-
ture the broadcast industry, observing that ‘*‘the need for industry
stability had its own decisional bearing here.” In a subsequent order,
the Commission expanded its discussion, finding that the autonomy
which CCI accorded to the local station management further reduced
the significance of Central’s preference, Inasmuch as the Commis-
sion could find no evidence in the record “that the dangers of con-
centration . . . exist in this case,” the preference was found
to be *‘of little decisional significance.”

The ALJ’s conclusions with respect to the hest practicable service
issue were modified in light of this court’s TV-9 decision, [495 F.2d
929 (1974),] and the Commission’s finding that insufficient weight
had attached to Cowles’ broadcast record. The Commission held that
the minority group participation proposed by Central entitled it to a
merit under our TV-9 decision. Nonetheless, even when considered in
conjunction with the merit to which Central was admittedly entitled
for integration of ownership and management, the additional merit
was not sufficient to outweigh the facts in Cowles’ favor under the
best practicable service criterion.
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Finally, the Commission revised the ALJ’s characterizatign of
Cowles’ record as “thoroughly acceptable.” Finding this phrase]“too
vague to be meaningful,” and not adequately expressing ‘“the| out-
standing quality of Cowles’ past performance,” the Commission
that performance to have been ‘“‘superior’” in the sense in whi
used the word in our Citizens opinion—-“justifying a plus of

mediocre service which might just minimally warrant renewall” It

that a record of past programming performance is the| very
best indication of future performance. It is for this reason that

we make clear that a substantial performance—i. e. sound, fa-
vorable—is entitled to legitimate renewal expectancies.| Un-
der the circumstances here, this consideration is decisive. | Cen-
tral’s preference under the diversification criterion is of] little

decisional significance and Central is entitled to no preference
under the integration criterion. 'These factors, even considering
Cowles’ slight demerit for the studio move and Central’s{merit
for the Black ownership it proposes definitely do not ou
the substantial service Cowles rendered to the public during the
last license period.

ITI. ANALYSIS

The Commission’s rationale in this case is thoroughly unsatisfy-

of Cowles’ past performance as ‘‘substantial,” the Commissi
firmed Cowles’ “renewal expectancy.” Even were we to agr
we do not agree) with the Commission’s trivialization of

here. The Commission nowhere even vaguely described ho
gregated its findings into the decisive balance; rather, we
that the conclusion is based on “‘administrative ‘feel.”” Suc
tional forms of decision-making, completely opaque to judicial review,
fall somewhere on the distant side of arbitrary.

The Commission’s treatment of the standard comparative is-
sues—diversification of media ownership and best practicable ser-
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vice—is the most worrisome aspect of this case. The Commission
plainly disfavors use of the 1965 criteria in comparative renewal pro-
ceedings. This in turn is largely because the Commission dislikes the
idea of comparative renewal proceedings altogether—or at least those
that accord no presumptive weight to incumbency per se.

Since the 1965 Statement admits little room for a presumption
of renewal, the Commission has reconstructed the criteria in a man-
ner creating a de facto presumption. Whether justified in precedent
or logic, the process has been straightforward and comports at least
formally with the requirement of a “full hearing”: (1) the criteria
of diversification and integration were converted from structural
questions (challengers usually prevailed on the simple numbers) to
functional questions regarding the consequences of other media own-
ership and autonomous management (but challengers could rarely
show injury to the public service); (2) a finding of “substantial,” if
not above average, past performance by the incumbent would be given
decisive weight; and (3) other comparative or designated issues fa-
voring the challenger would be noted, but would not be dispositive
“even in conjunction with other factors,” unless pertaining to griev-
ous misconduct by the incumbent.

This usual procedure, we believe, although the Commission no-
where tells us, is essentially what occurred here. The development
of Commission policy on comparative renewal hearings has now de-
parted sufficiently from the established law, statutory and judicial
precedent, that the Commission’s handling of the facts of this case
make embarrassingly clear that the FCC has practically erected a
presumption of renewal that is inconsistent with the full hearing
requirement of § 309(e).

A. The Designated [ssucs.

[The Court held that remand was necessary to further consider
the issues of mail fraud and main studio move.]

B. Standard Comparative Issues.

1. Diversificution.

The effect of the Commission’s reconstruction of the diversifi-
cation criteria is obvious in its belittling of Central’s advantage there.
Because of its lack of other media interests, as contrasted with
those of Cowles, Central was found by the ALJ and the Commission
to have a “clear advantage” and was consequently accorded a ‘“‘clear
preference.” However, the Commission found that the significance
of the ‘*‘clear preference” was reduced by several factors and that,
in the end, the preference was “of little decisional significance.”

We fail to see how a ‘‘clcar preference” on a matter which the
Commission itself has called a “factor of primary significance” can
fairly be of “little decisional significance.” We should have thought
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the relevance of unconcentrated media oicnership to the publig
est inquiry was well-settled. We said—--and rather plainly s
Citizens that:
the Commission simply cannot make a valid public intey
termination without considering the extent to which th
ership of the media will be concentrated or diversified
grant of one or another of the applications before it.

79

e inter-
nid—in

est de-
e own-
by the

In light of this the Commission itself has stated “whatever policy is
developed [in the future] will take into account diversificatipn as a
factor that must be considered in a comparative renewal hgaring.”
Nor, as we have noted, does the Commission in this case puﬁport to
disregard the diversification factor. It merely found the appglicants’
clear difference uninteresting as there was no showing “that ¢he dan-

gers of concentration . . . existin this case.” '¢
Apart from the obvious unfairness of placing this novel

burden

on Central without fair notice, the question arises whether this

has not seriously undercut the utility of the diversification cr
The brief answer must be that it has.

iterion.

There is some support for the relevance of the factors on which
the Commission relied. The 7965 Policy Statement did say tthat re-
lated media interests within the service area were usually nore im-
portant than more distant interests. It did not nearly say [that in-
terests outside the service area were unimportant. In fact, the fairer

inference, and the one more consistent with other Commissiop
is that related media interests anywhere in the nation are qp
terial.

which CCI accorded the local management of Cowles. This

policy,
ite ma-

in con-

More troubling still is the Commission’s reliance on the artonomy

junction with the ‘“‘remoteness” of CCI’s other media intene

sts, led

the Commission to conclude that there had been ‘‘no adverse effect

upon the flow of information to those persons in WESH-TV
ice area.” Further:
We can find no evidence in the record that the dangers

’s serv-

of con-

centration, which we have characterized as any national|or other
uniform expression of political, economic, or social opipion, ex-

ist in this case.

The theory that management autonomy may satisfy the[function
of diversification was wholly novel when presented to this|court in

16. 62 F.C.C2d at 957, In setting aside 2116, We thus confine onrjobjections
the  Commission’s  disposition of the to the wanner in which thy Connnis-
diversification issue, we have titken <sion analyzed the concededly relevant
the Commission’s assumiption as our fitctor, not intending to |n"[.~'(-rilm the
own that the atter is relevant to a weight which the Connnissign general-
comparative renewal inquiry,  See 62 Iy should accord media cogeentration
F.C.02d at 956-57; 60 110020 at in the context of comparatipe renewal
422 . . . ef. IFCC v, Nation- hearings.,  See FCC v, Nafional Citi-
al  Citizens  Committee  for  Broad- zons Comnittee for Broaddgasting, 436

casting, 436 U.N, at S, 98 8.6 at U8R, at 8O3, 807, 98 8.Ct at] 2116, 2118,
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Fidelity Television, Inc., v. FCC. There we were faced with a “noth-
ing” applicant ‘““who offers little more and is likely in fact to provide
somewhat less than the incumbent.” We held that the FCC had not
acted unlawfully in finding that local autonomy met the objectives of
diversification “sufficiently to withstand the competition of a ‘noth-
ing’ competitor.” Whether it would have been more appropriate in
Fidelity to concede the challenger’s advantage under diversification
but to conclude that that need not carry the day, is not now before us.

In any case we are reluctant to expand the relevance of local
autonomy much beyond the facts of Fidelity for two reasons. First,
the prospect of inquiry into the content of programming as would
be entailed in defining ‘‘uniform expression” raises serious First
Amendment questions. Indeed, the Commission was sensitive to the
threat of just such intrusions when it declined to employ quantitative
program standards in comparative renewal hearings. Second, to
require a showing of the “dangers of concentration” in each case
would remove the customary presumption on which the structural
approach to increasing ownership diversification has rested. Given
the likely difficulties of pioof in such matters, widespread reliance

on the autonomy excuse would effectively repeal the diversification
criterion.

Summarizing, we ccnclude that inasmuch as the Commission
correctly found that Cential’s advantage was “clear,” it was unrea-
sonable then to accord the diversification finding “little decisional
significance.” On remand, it will be appropriate for the Commission
to reconsider its conclusions in light of the following: (1) the con-
ceded relevance of diversification of media ownership in the compara-
tive renewal context; (2) the materiality of related media interests
anywhere in the nation; and (3) the evident hazards of relying on
local management autonomy as a surrogate for diversification of
media ownership.

2. Best Practicable Service.

Whatever weight the Commission may have given to Central’s
advantages under the integration and minority participation ecri-
teria, it was not enough to “outweigh” Cowles’ unexceptional rec-
ord. This puzzling result appears more bizarre as it is thought
about. First we note there was no direct inquiry into whether Cen-
tral’s proposed service would be “superior” or even just “substan-
tial.” The Commission rejected that question as too speculative, pref-
erring to rely on those structural characteristics identified in the
1965 statement. These it supposed were less susceptible of puffery
than representations concerning future programming. That is prob-
ably correct. The fly in the analysis is that the Commission judges
incumbents largely on the basis of their broadcast record, to which
there will be nothing comparable on the side of a challenger in any
case. The “comparison” thus necessarily ends up rather confused.
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For at the end of a hearing the Commission is left on the one hand
with a series of comparative findings pertaining to integratign, etc.,
and on the other hand with a wholly incommensurable and npncom-
parative finding about the incumbent’s past performance. Of]course
the incumbent’s past performance is some evidence, and perhaps the
best evidence, of what its future performance would be. But findings
on integration and minority participation are evidence as well, and
are both the only evidence comparing the applicants and also the
only evidence whatsoever pertaining to the challenger.

In a comparative inquiry evidence of past performance js ordi-
narily relevant only insofar as it predicts whether future perform-
ance will be better or worse than that of competing applicants. The
Commission nowhere articulated how Cowles’ unexceptional, if solid,
past performance supported a finding that its future servicg would
be better than Central’s. In fact, as we have noted, Central pyevailed
on each of the questions supposedly predicting which applicant would
better perform—the same criteria the Commission uses for this pur-
pose in nonrenewal comparative hearings. It is plain then that this
record will not support a finding that Cowles would give
practicable service.

In light of this we leave to conjecture what leap of faith would
be required to find that Cowles prevailed in the overall inquity. On
remand, the Commission will have to reconsider its manney of de-
riving a preference under the best practicable service criteripn, and
if appropriate, how such a preference should be balanced lagainst
other factors in the more general public interest inquiry. T¢ avoid,
if possible, further appeal in this case, we address ourselves fo more
specific objections to the disposition of the best practicable|service
question.

a. Integration

We confess we were unable to make sense of the Comnjission’s
treatment of the integration issue, though we will reconstyruct its
language. The ALJ found that Central’s integration proposgls were
“very weak.” The Commission agreed, although it found (entral’s
showing “somewhat stronger than that of Cowles.” The (fommis-
sion then noted that the ALJ’s findings should be amended fin light
of this court’s intervening TV-9 decision; it thus gave Cgntral a
“merit” for its proposed black participation. Pre-figuring the out-
come, the Commission said that the ‘“‘merit” and the “slight|prefer-
ence” (for integration) were insufficient to outweigh the faptors in
Cowles’ favor under the best practicable service criterion. | Oddly,
four paragraphs later the Commission rethought the intggration
matter and decided that “neither is entitled to a preferenge”’—not
even a slight one—though Central was entitled to a “merit.”| Odder
still, this “merit” (distinct from the TV-9 merit) is never heard
of again.
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More troubling is the manner by which Central’s integration
“preference” became a “merit.” In a way wholly analogous to the
diversification question, the Commission replaced the customary in-
tegration criterion (under which Cowles faired miserably, being ab-
sentee-owned by CCI) with a functional inquiry into whether manage-
ment autonomy had been an adequate surrogate for owner-manage-
ment. Unsurprisingly, the Commission concluded that on this rec-
ord it had. This permitted it to conclude “that the integration pro-
posals of both applicants are substantially similar.” Mildly put, this
finding is incredible if anything remains of the customary integra-
tion criterion,

This further repeal of the 1965 standards again derives some
support from our opinion in Fidelity. Like the reconstructed diversi-
fication analysis, the notion of functiona! integration was novel
when presented in that case, and we have already recounted the spe-
cial circumstances presented there. It may well have seemed, re-
calling the court’s characterization of Fidelity as a “nothing” appli-
cant, that the modifications of the 1965 criteria left the substance of
the comparative hearing unimpaired. On the facts of this case, the
same cannot be said. The Commission’s treatment of the integra-
tion criterion, in light of its treatment of diversification and Cowles’
past performance, has denied Central the substance of its right to a
full hearing, and is ipso facto unreasonable. The Commission may
not, comfortably with the hearing mandate of § 309(e), practically
abandon the 1965 criteria without providing an alternate scheme af-
fording a thorough and intelligible comparison. On remand, the Com-
mission will have occasion to reconsider its findings on the integra-
tion issue.

b. Cowles’ Past Performance

For anyone who remained hopeful that Central’s now-shrunken
advantages would carry the day, the treatment of Cowles’ past per-
formance was plainly the coup de grace. The Commission recharac-
terized as “superior” the record which the ALJ had found ‘thor-
oughly acceptable.” Evidently, the Commission felt that a recitation
of the idiom in Citizens would permit it to recognize Cowles’ “renew-

17.

al expectancy.”

resist the Commission’s characterization.'”

Chairman  Wiley was similarly
skeptical abont the ‘*‘superiority” of
Cowles’ performance. Dissenting from
the Commission’s first order, 60 F.C.C.
2d at 430, the Chairman concluded
that Cowles’ “thoroughly acceptable”
performance was “insufficient to off-
sot [its] disndvantage nnder the other
comparative criterin,” 1d. at 431,
Then in light of the Commission’s
subsequent  opinion, Chairman  Wiley

If that were correct, we might be more inclined to

However, a finding of

concurred in the renewal, predicated
now on a more modest characteriza-
tion of Cowles' performance:

In its original opinion, the major-
ity adopted the requirement of “sun-
perior serviee” as set forth in die-
tum in Citizens Communication Cen-
ter v. FCC. 1 dissented to this de-
termination on the grounds that
WESH-TV’s serviee, while ‘‘thor-
oughly adequate” so as to justify
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“‘superior” service is not an end to the inquiry; it is rather,
stated in Citizens, a “plus of major significance” to be factored into
the comparative analysis. In its reconsideration, the Commissién re-
sisted general use of the word “superior” preferring the word |“sub-
stantial” to describe records such as Cowles’. This the Comm
felt would not “convey the impression that . .
ming was exceptional when compared to other broadcast statigns in
service area or elsewhere.” If by this the Commission means gither
(1) that “substantial” service will justify renewal more or less|with-
out regard to comparative issues; or (2) that “substantial] per-
formance which is not above the average is entitled to “a plus ¢f ma-
jor significance,” it is plainly mistaken. We emphasize that lawful
renewal expectancies are confined to the likelihood that an incumbent
will prevail in a fully comparative inquiry. “Superior” or abope av-
erage past performance is, of course, highly relevant to the compari-
son, and might be expected to prevail absent some clear and gtrong
showing by the challenger under the comparative factor (either af-
firmative bearing on the challenger’s projected program performance,
or negative regarding the incumbent’s media ties or perhags dis-
covered character deficiencies) or other designated issues. ut we
do not see how performance that is merely average, whether ‘/solid”
or not, can warrant renewal or, in fact, be of special relevancg with-
out some finding that the challenger’s performance would likely] be no
more satisfactory.'®

On remand, the Commission will have occasion to reconsi
characterization of Cowles’ past performance and to articulate
ly the manner in which its findings are integrated into the compara-
tive analysis.

3

IV. CONCLUSION

We remand this case in light of our abiding conviction that the
Commission’s order is unsupported by the record and the pripr law

renewal under any rational renew-
al system, was simply not “superi-
or” On reconsideration, the major-
ity now articnlutes the required
standard of service as “solid and
favorable” (as opposed to superior
in terms of exceptional or of the
highest possible level).

As indiceated, I did not—and do
not nor—find Cowles’ service to be
xuperior (in the sense of cirception-
al). However, 1 did—and do now—
find that service to be sufficiently
snubstantinl (in the sense of solid and
favorable) to warrant renewal.  Ac-
cordingly, given the majority’s clar-
ification of intent, I find myself
able to concur in this matter,

62 F.C.C2d0 at 958-59 (emphasis add-
od).  Although the Commission major-
ity in its clarifieation, did not ex-

pressly find that Cowles’ perf prmance
was notf saperior, it did degline to
find that it was superior in the sense
of being cxceptional., 62 F.CIC.2d at
956. It being conceded that |Cowles’
record was not exceptional, ye have
o quarrel with the Cominissjon’s as-
sessment, which is amply snpported.
See 60 F.C.C.24 at 421,

18. 'This casc does not raise the ques-

tion whether, hbetween equally quali-
fied applicants, the renewal applicant
lawfully may be preferred on the basis

of a renewal expectancy. E} g, Fi-
delity Television, Inc. v. FCC, 169 U.S.
App.D.C. at 243, 515 F.2d at 702. We
contemplate that such instances of
cquipoise will be exceedingly| rare if
the Commission seriously unrrertakes
a full comparison.




84 CHALLENGES TO INCUMBENTS Ch. 8

on which it purported to rely. We are especially troubled by the possi-
bility that settled principles of administrative practice may be ig-
nored because of the Commission’s insecurity or unhappiness with
the substance of the regulatory regime it is charged to enforce.
Nothing would be more demoralizing or unsettling of expectations
than for drifting administrative adjudications quietly to erode the
statutory mandate of the Commission and judicial precedent.

On Petition for Rehearing

PER CURIAM.

The FCC and intervenors in this matter seek a rehearing, com-
plaining inter alia that our opinion disregards the “legitimate renew-
al expectancies implicit in the structure of the [Communications]
Act.” In light of the ambiguity of the phrase “renewal expectan-
cies” and the frequency with which they are asserted to insulate an
incumbent from license challenge, we think some clarification is
called for, both generally and insofar as such an expectation may have
been undercut in this case.

The content of the comparative proceeding at issue was gov-
erned by the Commission’s 1965 Policy Statement; however, the
weight to be given findings under the various criteria was, as in all
renewal proceedings, dependent upon the particular facts of the case.
The Commission renewed the incumbent’s license after a hearing. It
summarized as follows its rationale for doing so:

Our conclusions in this regard do not mean—or suggest—
that a challenger is denied an opportunity to show that a grant
of his application will better serve the public interest. They
do mean that a challenger is in a less favorable position, how-
ever, because he asks the Commission to speculate whether his
untested proposal is likely to be superior to that of an incumbent.
The Commission—and the Court—have consistently recognized
that a record of past programming performance is the very best
indication of future performance. It is for this reason that we
make clear that a substantial performance—i. e. sound, favor-
able—is entitled to legitimate renewal expectancies. Under the
circumstances here, this consideration is decisive. Central’s
preference under the diversification criterion is of little deci-
sional significance and Central is entitled to no preference un-
der the integration criterion. These factors, even considering
Cowles’ slight demerit for the studio move and Central’s merit
for the Black ownership it proposes definitely do not outweigh
the substantial service Cowles rendered to the public during
the last license period.
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We set aside the renewal. Our principal reason for doing so
was that the Commission’s manner of “balancing” its findings was
wholly unintelligible, based it was said, on ‘‘administrative ‘fleel.’”
Admittedly, licensing in the public interest entails a good many dis-
cretionary choices, but even if some of them rest inescapahly on
agency intuition (not a comfortable idea), we may at least |insist
that they do not contradict whatever rules for choosing do|exist.
We think it plain that the Commission violated the rules. In our
opinion we observed:

the Commission purported to be conducting a full hearing whose
content is governed by the 1965 Policy Statement. It found fa-
vorably to Central on each of diversification, integration, and
minority participation, and adversely to Cowles on the [studio
move question. Then simply on the basis of [a] wholly ngncom-
parative assessment of Cowles’ past performance as ‘‘sybstan-
tial,” the Commission confirmed Cowles’ “renewal expectancy.”

The dispositive cuestion is, of course, the relevance of the jncum-
bent’s past performance. We thought it relevant “only insdgfar as
it predicts whether future performance will be better or worse than
that of competing applicants.” From much of the Commission’s
language (apart from its holding), it appeared to agree. We junder-
stand, of course, that it does not. If we were correct, the Commis-
sion’s decision cannot stand, for as we noted:

Of course the incumbent’s past performance is some evidence,
and perhaps the best evidence, of what its future performance
would be. But findings on integration and minority participa-
tion are evidence as well, and are both the only evidence cpmpar-
ing the applicants and also the only evidence whatsoever gertain-
ing to the challenger.

The Commission nowhere articulated how Cowles’
unexceptional, if solid, past performance supported a finding
that its future service would be better than Central’s, In fact,
as we have noted, Central prevailed on each of the qyestions
supposedly predicting which applicant would better penform—
the same criteria the Commission uses for this purpose [in non-
renewal comparative hearings. It is plain then that this rec-
ord will not support a finding that Cowles would give the best
practical service.

However, there is the possibility that an incumbent’s meritorious
record had literally untold significance. If it were given|enough
weight (entirely apart from predicting the future), as, for dxample,
to assure industry stability, the incumbent could conceivably prevail
even were the challenger otherwise thought the better applicant.
There are probably many policies, more or less inferable from the
“public interest” which might be balanced together witn the predicted
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quality of programming.'* We understand the Commission, in press-
ing renewal expectancies, to be concerned with disincentive effects of
uncertainty. It argues in its petition for rehearing:

Moreover, under the panel’s ruling, substantially-performing
incumbents are deprived of the ‘“renewal expectancies” which
this Court in Greater Boston viewed as ‘“ordinary”, “legitimate”,
and “implicit in the structure of the Act.”” As the Court there
explained, “such expectancies are provided in order to promote
security of tenure and to induce efforts and investments, fur-
thering the public interest, that may not be devoted by a licen-
see without reasonable security.” Pursuant to these expectan-
cies a “substantial” or ‘‘meritorious” past record is a relevant
factor to be weighed in the incumbent’s favor. In this sense, a
“meritorious” past record deserves appropriate weight in the
overall “public interest” determination, irrespective of the pre-
dictive value of past performance and, contrary to the panel’s
view (slip op. at 37, 190 U.S.App.D.C. at —, — F.2d at —),
irrespective of any finding concerning the challenger’s likely
future performance.

This, we admit, appears at least a plausible construction of the “pub-
lic interest.”

The trouble is, apart from several unenlightening recitals that
there are expectations implicit in the Act, there were few intimations
that this was the Commission’s inchoate rationale?®* Of course,
even had we guessed, we could not have sustained the Commission
by further speculating about the weight constructively given the
incumbent’s past performance.?! Nor may we review a rationale pre-
sented for the first time in this court. The place for a new rationale
in this case, if one is to be logically developed, is on remand. More-
over, if through rule-making or adjudication the Commission decides
to accord weight to such non-comparative values as industry stabili-
ty, it will have to do so in a manner that is susceptible of judicial re-

19,  Diffusion of wedia ownership is in or not, can warrant renewal or, in
some sense such a poliey. fact, be of especial relevance without
some finding that the challenger’s per-
20. See, o g, 60 F.C.C20 at 422: 62 formance would likely he no more
F.C.C20 at 958, The FCC ko sug- satisfactory.” Slip op. at 37, 190 U.S.
gests in its DPetition for Rehearing, at App.D.C, at , — K.2d at We
6, that onr opinion precludes it from plainly eontemplated that the Commis-
taking account of the natural “credi- sion would consider the likelihood of
bility™ of coven an “average incenm- applicants ceffecting their proposals,
bent's™  proposals  derived from the as would be only senxible,

Ccommon sense logie that sabstantial
past performanee is the most depend- 21, Thus, conclusory references to the

able indicator of substantial futuve need for industry stability are hardly
performance.”  This is incorrect, We a substitute for the statutorily man-
sidd “we do not see how performance dated and partiealarized balancing.

that ix merely average, whether ‘solid’
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view.22 This would seem to require that the Commission describe with
at least rough clarity how it takes into account past perfornmance,

and how that factor is balanced alongside its findings under the com-
parative criteria. Although mathematical precision is, of couxse, im-
possible, something more than the Commission’s customary citals,
“completely opaque to judicial review,” must be provide The
choice of procedures through which an intelligible analysis cpuld be
composed is, as we have said, for the Commission.

Since the FCC petition for rehearing displayed a certain ggitated
concern that our decision in this case would destroy legitinjate re-
newal expectancies of licensees, with baleful commercial conseguences
and harm to the general public, we thought it relevant to inquire of
the Commission as to just how strong those renewal expegtancies
have been in the past, based on the action actually taken by the Com-
mission and reviewing court.

The history of comparative renewal proceedings since [l Janu-
ary 1961 (the date from which the data was requested) discloges that
incumbents rarely have lost, and then only because they were isquali-
fied on some non-comparative ground. From 1961 to 1978 the Com-
mission has conducted seventeen comparative television license re-
newal proceedings, seven of which are still pending.*® In dnly two
cases did the incumbent lose its license,** and in neither ¢f those
cases were the comparative criteria the grounds of decision.| In one
case the incumbent was disqualified because of its fraudulent con-
duct,* and in the other the incumbent failed to pursue its ren;wal ap-
plication, so the challenger won by default.?®

22, We reeall that the Commission’s li- Appeals, Distriet of Columbip Circuiy,
cense to define the publie interest, al- 11 December 1978,
though broad, ix not unbounded.

The Communications Act is very clear
that “no . . . license shall be con-
strued to create any right, beyond the
terms, conditions, and periods of the li-
conse,” 47 U.S.C.A. § 301 (1976). "The
Act’s disfavor of vested license rights
refleets the need, which has long in-

24. ‘This does not include the much-
publicized case of WIDII-TY, Boston,
Massachusetts, which was: treated as
though it were a comparative proceed-
ing between ‘“new” applicajits, Sece
Greater Boston Television | Corp. v,
FOCC, 143 U.S.App.D.C. 383, 44 F.2d

N 841 (1970), eert. denied, 403 U.S. 923,
formed the publie interest standard 01 8.0t 2290, 29 L.EL2d 701 (1971).

as well, for “diverse and antagonistic

sources  of information.”  Citizens 95, Western  Comnoenications,  Ine.
Communications Center v. FCC, 145 (KORK-TV), Lax Vegax, Ngvada, 59
USApp.D.C. 32, 44 36, H47 F2d e c2a 1441 (1976), reconsideration
1201, 1213 w36 (1971). The point at  gepjed, 61 F.C.C.24 974, afffd in part

which a renewal expectation would be- and rev'd and rvemanded in part sub
come an impermissible vested property nom., Las Vegas Broadeasting Co. v.
right is a1 worrisome question about FCC, — LS.App.D.C. —) 689 F.2d
which we intimate no view. 504 (978 (affirming the [denial of

renewal but  reversing  thg disquali-

23. Letter of Danicel M. Armstrong, As- fication of the challenger)

socinte General Counsel, Federal Com-
municiations Commission, to George A, 26. Gerico  Investment Co., Bl F.C.C.
Fisher, Clerk, United States Court of 625 (1961).
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The story is not much different in radio licensing. No license
has been denied on a comparative basis.?

Plainly, incumbents can ‘“‘expect” in a statistical sense that their
license will be renewed. We doubt that any realistic appraisal of the
remand in this single case, calling upon the Commission to perform
its duty in accord with its own expressed standards, could reasonably
create the nervous apprehension among licensees claimed by the Com-
mission. The only legitimate fear which should move licensees is
the fear of their own substandard performance, and that would be
all to the public good.

NATIONAL BLACK MEDIA COALITION v. FCC, 589 F.2d 578, 44
R.R.2d 547 (D.C.Cir. 1978). In Standards for Substantial Pro-
gram Service, 66 F.C.C.2d 419, 40 R.R.2d 763 (1977), the FCC
refused to adopt quantitative standards to judge whether an incum-
bent licensee, challenged in a comparative renewal proceeding, was
providing substantial or superior service. The standards initially
proposed included percentages for both prime time and the entire
broadcast day for local programming (10-15%), news (5-10%),
and public affairs (3-5%). The FCC concluded that “increasing
the amount of [local and informational] programming would not
necessarily improve the service a station provides its audience.”
The FCC was concerned that the degree of concreteness achieved
would be at the expense of flexibility, and that licensee discretion
would be restricted without any guarantee as to quality of perform-
ance. The FCC concluded that the quantitative standards would not
provide significantly greater certainty as to what constituted sub-
stantial performance and that it would still be necessary, in the con-
text of each case, to evaluate the quality of performance of the re-
newal applicant. On judicial review, the Court of Appeals ruled
that the determination was one of policy within the discretion of the
Commission, rejecting an argument premised on the First Amend-
ment:

“Petitioners claim that the lack of guidelines violates First
Amendment principles because broadcasters are allegedly left
to the ‘subjective’ standards used in the ad hoc comparative re-
newal proceedings. [However,] the limitation on

27. From 1961 to 1978 there were thir-
ty-one comparative radio renewal pro-
ceedings, twelve of which are still
pending. No incumbent radio licensee
has been displaced on the basis of the
comparative criteria. Three licensees
were disqualified for misconduct, five
other renewal applications were dis-

missed, and the challengers’ applica-
tions granted. See letters of Daniel
M. Armstrong, Associate General
Counsel, Federal Communications
Commission, to George A. Fisher,
Clerk, United States Court of Appeals,
Distriet of Columbia Circuit, 11 and
13 December 1978.
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the broadcasters’ discretion that the guidelines would cause
would not be balanced by a benefit of certainty or ‘objective’
standards in the comparative renewal process. . . [E]ven
if the percentage guidelines were adopted, an ad hoc hearing
would be required to weigh the effect of other factors in each
individual case. In addition, the quantitative guidelines would
limit editorial discretion without any guarantee of improved
service,” **

B. PETITIONS TO DENY

Note on Petitions to Deny. Private parties not seeking to re-
place an existing broadcaster, and therefore not in a position to file a
competitive application at the time of renewal of the broadcaster’s
license, may seek to have the broadcaster removed by filing a petition
to deny the broadcaster’s renewal application.

Under 47 U.S.C.A. § 309(d), a “party in interest” may file a peti-
tion to deny a renewal application. The term “party in interest” has
been broadly construed and includes representatives of the station’s
audience or any segment thereof. Office of Communication of United
Church of Christ v. FCC, 123 U.S.App.D.C. 328, 359 F.2d 994 (1966).
The petition must “contain specific allegations of fact sufficient to
show . . that a grant of the application would be prima facie in-
consistent with [public interest, convenience, and necessity].” “If
the Commission finds on the basis of the application, the pleadings
filed, or other matters it may officially notice that there are no sub-
stantial and material questions of fact and that a grant of the appli-
cation would be consistent with [public interest, convenience, and ne-
cessity], it shall make the grant, deny the petition, and issue a concise

28. On comparative renewil  proceed-

ings, sce Jaffe, WIIDIE: The FOC and
Broadeasting  License Renewals, 82
IHarv.L.Rev. 1693 (1969 ; Goldin,
“Sparve the Golden Goose ™ —The After
math of WHDII in FCC License Re-
newal Policy, 83 Harv.L.Rev. 1014
(1970); Note, The FCC and Broadeast-
ing License Renewals: Perspectives on
WIIDII, 36 U.Chi.L.Rev. 854 (19G9) ©
Comment, The Aftermath of WIHDIL:
Regulation by Competition or Protec-
tion of Medioerity, 118 U % L. Rev., 368
(1970 ;. Comment, huplications of Citi-
zens Conmmnnications Center v, 1CC,
TU Colum L. Rev, 1500 (1971 Note,
Media Reform Through Comparative
License-Renewal Proceedings—The it-
ivens Caxe, H7 Towa L.Rev, 912 (1972) ¢
Goldberg, A Proposal to Deregulate
Broadeast Progranuning, 42 Geo.Wash.,

I..Rev, 73 (1973) ;. Kramner, An Argu-
ment for Maintaining the Cirrent FCC
Controls, 42 Geo.Wash. L Rev, 93
1973 ;. Comment, FCC License Re-
newal Poliey: The Broadeasting Lobby
ve, The Public Interest, 27 Sw. L. 325
(1973); Hyde, FOCC Policy hnd Proce-
dures Relating to Hearings on Broad-
caxt  Applications in Whi¢ch a New
Applicant Secks to Displace/a Licensee
Seoking Renewal, 1975 Duke L.J. 263
Geller, The  Comparative  Renewal
Process in Television: Prdablems and
Suggested Solations, 61 Va L.Rev, 471
(1975 Connnent, Comparing the In-
compirable:  Towards a | Structural
Model for FOCC Comparativd Broadeast
License Renewal Heavings, 43 U.Chi.
L.Rev. 573 (1976).
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statement of reasons for denying the petition Otherwise,
the Commission shall set the application for formal hearing.

These provisions were interpreted in Stone v. FCC, 151 U.S.App.
D.C. 145, 466 F.2d 316 (1972). The Evening Star, licensee ¢f Wash-
ington, D.C., television station WMAL-TV, sought renewal of its
broadcasting license. Sixteen Washington community leaders filed a
petition to deny. The FCC rejected the petition and renewed the

broadcast license. The Court of Appeals affirmed.
The petition to deny relied on five grounds:

(1) That WMAL-TV did not adequately survey the black
community in its efforts to ascertain the needs of the Washing-
ton area. The licensee’s initial survey was admittedly deficient,
but the Commission ruled that the licensee had remedied the de-
ficiencies in a subsequent survey. The Court held that the FCC
acted properly in considering the second survey, and that the
second survey complied in all respects with FCC requirements.

(2) That the licensee had misrepresented facts to the Com-
mission in claiming “close personal association” and “daily and
continuing activity” to describe its contacts with black Washing-
ton community leaders. On the basis of affidavits, the FCC con-
cluded that the licensee’s contact with community leaders was
sufficiently regular to qualify as “continuing” and that the use
of the word “daily” did not indicate ‘“contact daily with each of
the community leaders.” The Court held that, while use of some
words by the licensee might have been “careless,” it was “well
within the discretion of the Commission to decide that there was
no intent on the part of the station to deceive.”

(3) That WMAL-TV’s programming did not serve the pub-
lic interest, specifically in that it did not meet the needs of the
Washington black community. The Commission found that the
licensee’s programming was within the scope of its discretion in
responding to community needs, and that the objections of the
community leaders were lacking in specificity. The Court ob-
served: “There was no challenge to the fact that [specific] pro-
grams were broadcast. The [community leaders] made the argu-
ment before the FCC that this programming was inadequate, and
this argument was rejected. We fail to see that a full-scale hear-
ing would have added anything for either the Commission or this
court to consider.” The Court also agreed that the program ob-
jections were too conclusory and generalized to provide a basis for
a hearing.

(4) That WMAL-TV’s employment practices were discrim-
inatory against blacks. The Commission found that there were
no allegations of specific instances of refusal of WMAL-TV to
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hire on racial grounds, and that the undisputed evidence Jf num-
bers of minority employees at WMAL-TV were not so loyw as to
constitute a prima facie showing of a pattern of discrimination.
There also were affidavits describing the licensee’s minoyity re-
cruitment and placement efforts. The Court concludefl: “In
evidence before the FCC was data that approximately 24% of the
entire Washington, D.C. metropolitan area is black. WMAL’s
employment of approximately 7% blacks out of this totall metro-
politan area is within the zone of reasonableness.” 29

(5) That common ownership of WMAL-TV and the Eve-
ning Star, a Washington daily newspaper, as well as WMAIL-TV’s
ownership of two Washington radio stations, created excessive
concentration in the Washington communications medig. The
Commission observed that there were no allegations of gpecific
abuses resulting from the common ownership, and that the com-
mon ownership was consistent with existing regulations (revi-
sion of which was being considered in a pending rulemakjng pro-
ceeding). The Court agreed that the objection did not provide a
basis for a hearing. “What [the community leaders] are actually
challenging is the wisdom of the Commission’s multiple| owner-
ship rules. However, the FCC is currently inyestigat-
ing—in the context of a rulemaking proceeding—whether it
should adopt rules which would require divestiture by newspapers
or other multiple owners in a given market [R]julemak-
ing proceedings are the most appropriate forum for Comymission
consideration of basic changes in policy.”

In general terms, the Court observed that no hearing is “required
to resolve undisputed facts. And, where the facts required t¢ resolve
a question are not disputed and the ‘disposition of [an appellant’s]
claims [turn] not on determination of facts but inferences to e drawn
from facts already known and the legal conclusions to be dra‘r\'n from

29. #or the Commission™s regulations Los  Angeles  Women's  Coplition v,
on cqual cmployment opportunities, FCC, 584 F.24 1089 (D.C.Qir. 1978);
see 47 CF.R,, § 73.2080 (all broadeast FCC-EROC Memorandum pf Under-

services), 76.311 (eable television).  See standing, 43 1LR2d 1505 (PTS); An-
also NAACPE v, FPC, 425 U.N, 662, ) unal Employment Report, §5 1RU24
S0t 1806, 48 L.Sd.2d 284 (1976). 15 (1978 :  Nondiscriminatigpn—CATV

Employment  Practices, 69 19.0C.C.2d

IFor recent developments on employment
diserimination, sce Noundiscrimination
in Lmployment Policies and Practices,

1324 (1978).

Nee also N, Bowie and J. Whitehend, A

60 FLC.O2d 226, 37 RUIR.2d 1641 (1976),
reversed in part, Office of Communi-
cation of the United Chureh of Christ
v. FCC, 5680 F.2d 529 (2d Cir. 1977);
Black Broadeasting Coalition v. FOC,
536 F.2d 59 (D.C.Cir. 1977); Biiingual
Bicultural Coalition v. FCC, 395 F.
2d 621, 42 R.R.2d 1523 (D.C.Cir. 1978);

Study of the Federal Comy
Commission’s Kqual Ewplo
portunity Regulations—An
Search of a Standard (Citd
munieation Center 1976);
of Petitions by Minority
Deny Broadeast  License
1978 Duke 1.J. 271,

mmnication
‘moent Op-
Ageney in
ons Com-
Note, Usc
wroups  to
Renewals,
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those facts,” the Commission need not hold a hearing. Finally, a hear-
ing is not required to resolve issues which the Commission finds are
either not ‘substantial’ or ‘material,” regardless of whether or not the

facts involved are in dispute.” 3°

30. On the renewal process generally,
soe Cox and Johnson, Broadeasting in
Awmerica and the FCC's License Re-
newal DPolicy: An  Oklahoma Case
Study, 14 F.C.C.2d 1 (1968); Abel,
Clift and Weiss, Station License Revo-
cations and Denials of Renewal, 1934-
1969, 14 J.Broad. 411 (1970); Shelby,
Short-Term License Rencwals: 1960-
1972, 18 J.Broad. 277 (1974).

On the significance of citizen groups and
the role of petitions to deny, sec ’em-
ber, The Broadeaster and the Publie In.

tevrest: A Proposal to Replace an Un-
faithful Scrvant, 4 Loy. of L.AL.Rev.
83 (1971); Padden, The Emerging Role
of Citizens Groups in Broadeast Reg-
ulation, 25 Fed.Conm. Bar.J. 82 (1972);
Note, Judicial Review of FCC Pro-
gram Diversity Regulation, 75 Colum.
L.Rev. 401 (1975) ; D, L. Guimary, Citi-
zens' Groups and Broadeasting (1975) :
1. Grundfest, Citizen Participation in
Broadeast Licensing Before the FCC
(Rand Corp. 1976): Note, Detitioning
to Deny Broadeast License Rencwals,
16 Washburn L.J. 375 (1977).



Chapter IV
CONCENTRATION OF CONTROL OF MASS Mﬁ,DIA !

A. CONTROL OF MEDIA WITHIN A SINGLE MA

Note on FCC Limitations on Commonly Owned Stati
Overlapping Service Areas. Restrictions on ‘‘duopoly,” or pverlap-

ual licensing proceedings involving AM facilities. Thus, in
Radio Corp., 5 F.C.C. 183 (1938), the owners of the only radi¢ station
in Flint, Michigan, applied for a license to operate a second s§ation in
Flint. The same individual was to be manager of both stations and
the programming format and network affiliations of the two[stations
were to be the same. However, different staffs and advertising rates
were proposed. Flint received service from about six other stations.
The Commission denied the application:

“. . . In the present case, there is no showing Jthat the
new station would offer a program service better in kind{or qual-
ity, or more diversified or serving a wider range of intergsts than
that now offered, nor is any basis shown for a future expectancy
that this result would be brought about.

“. . . The interests which control the existing broadcast
station at Flint and those which would control the propesed sta-
tion are identical. The managerial policy of the two |stations
would be the same. The two stations would not be engaged in
actual or substantial competition with each other in the render-
ing of service. Further, to permit the entry into the field of this
applicant might well, from an economic standpoint, preyent the
future entry into the field by an applicant who would offer a new,
different, improved and competitive service. It is not in kthe pub-
lic interest to grant the facilities for an additional broadgast sta-
tion to interests already in control of the operation of g station
of the same class in the same community, unless there i a com-
pelling showing upon the whole case that public convenignce, in-
terest or necessity would be served thereby.

{. On concentration of control of the Fla.L.Rev. 502 (1975); W. $. Baer et
media  gencrally, sce Johuson and al, Concentration of Mags Media
Hoak, Mcdia Concentration:  Some Ownership:  Assessing  the| State of
Observations on the United States Ex- Current Knowledge (Rand Cerp. 1974);
periencee, 56 lowa IL.Rev. 267 (1970); A Branscomb, The First Amendment
Howard, Multiple Broadcast Owner- as a Shield or a1 Sword: Arn Integrat-
ship: Regulatory History, 27 Fed.Com. ed Look at Regulation of M }llti-.\le(lia
B. 1 (1974); Note, Diversity Owner- Ownership (Rand Corp, 1975}, Scee also
ship in  Broadcasting: Affirmative authorities cited supra p. 26

Policy in Search of an Author, 27 U,

93
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“In order to assure a substantial equality of service to all in-
terests in a community, to assure diversification of service and
advancements in quality and effectiveness of service, the Com-
mission will grant duplicate facilities to substantially identical
interests only in cases where it overwhelmingly appears that the
facility, apart from any benefit to the business interests of the
applicant, is for the benefit of the community, fulfilling a need
which cannot otherwise be fulfilled.”

In 1940, in its general rules relating to FM, the Commission pro-
vided that a proposed station would not be licensed if it would “serve
substantially the same service area” as an FM station already owned
or controlled by the applicant.? A similar provision was included in
the television regulations promulgated in 1941.* And in 1944, the
Commission codified the approach of the Genessee case by amending
its AM rules to provide that a license generally would not be granted
to a station which proposed to render “primary service to a substantial
portion of the primary service area of another” AM station already
owned or controlled by the applicant.* These prohibitions against
duopoly or overlapping service areas were codified in more specific
terms in 1964.5 In the case of AM broadcasting, for example, it was
provided that no license would be granted to a party owning one or
more AM stations where the grant would “result in any overlap of the
predicted or measured 1 mv/m groundwave contours of the existing
and proposed stations.” ¢ In connection with the latter amendment,
the Commission based its anti-duopoly position on two considerations:
“First, in a system of broadcasting based upon free competition, it
is more reasonable to assume that stations owned by different people
will compete with each other for the same audience and advertisers,
than stations under the control of a single person or group. Second,
the greater the diversity of ownership in a particular area, the less
chance there is that a single person or group can have ‘an inordinate
effect, in a political, editorial, or similar programming sense, on pub-
lic opinion at the regional level.” ” 7

2. 5 Fed.Reg. 2382, 2384 (1940). 47 C.F.R. § 7T3.240(a).  1n the case of

Lo o0 o television, “overlap of the Grade B

3. 6 Fed.Reg. 2282, 2284 (18H41). contours of the existing and proposed

4. 8 Fed.Rog. 16,065 (1944). stations™ was prohibited. 47 C.F.R.

e  ( § 73.636(2)(1). In cach case, oxceptions

5. Amendment of Multiple Owaership to the general prohibitions were speci-
Rules, 2 R.R2d 1588, 3 R.R.2a4 1604 fied.

(1964).

6. 47 C.F.R. § T3.35(). A similar rule 7+ 2 RIR2d at 15911502,
was made applicable to BM stations,
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MULTIPLE OWNERSHIP OF STANDARD, FM AND
TV BROADCAST STATIONS

22 F.C.C.2d 306, 18 R.R.2d 1551 (1970), on reconsideration,
28 F.C.C.2d 662, 21 R.R.2d 1551 (1971).

BY THE COMMISSION:

THE COMMISSION’S PROPOSAL

In this proceeding, the Commission proposed to amend the gresent
multiple-ownership rules so as to prohibit the granting of any applica-
tion for a broadcast license if after the grant the licensee would own,
operate, or control two or more full-time broadcast stations jwithin
the market. The proposed amended rules would apply to all applica-
tions for new stations and for assignment of license or trangfer of
control except assignment and transfer applications filed pursyant to
the provisions of section 1.540(b) or 1.541(b) of the rules (i.|e., pro
forma or involuntary assignments and transfers) and applicati
assignment or transfer to heirs or legatees by will or intestacy.

The remainder of this section sets the proposal in perspective.

The multiple-ownership rules of the Commission have a
objective: (1) Fostering maximum competition in broadcasting, and
(2) promoting diversification of programing sources and viewjpoints.
The rules are essentially the same for the standard, FM, and]televi-
sion broadcast services and, respectively, appear in 47 CFR §§ 73.35,
73.240, and 73.636 (1969). Each of these sections is divided igto two
parts, the first of which is known as the duopoly rule, and the|second
of which is often called the concentration of control rule®

While the concentration of control rules aim at attaining the two-
fold objective nationally and regionally, the duopoly rules are design-
ed to attain it locally and regionally by providing that a licenge for a
broadcast station will not be granted to a party that owns, operates,
or controls a station in the same broadcast service a specified gontour
of which would overlap the same contour of the station propos¢d to be
licensed. (For AM stations the predicted or measured 1
groundwave contours must not overlap; for FM, the pred
mv./m. contours; for TV, the predicted grade B contours.) Inj broad-
er language, the duopoly rules prohibit a party from owning, Joperat-
ing, or controlling more than one station in the same broadcast serv-
ice in the same area. However, they do not prevent a sing:]e party
from owning, operating, or controlling more than one stationy in the
same area if each station is in a different service. Hence, 3 single

8. |Lkd.| The concentration of eontrol
rule is discussed infra at p, 128,
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licensee often has a standard, an FM, and a television broadcast sta-
tion in one community.

The proposal in this proceeding is in essence an extension of the
present duopoly rules, since it would proscribe common ownership,
operation, or control of more than one unlimited-time broadcast sta-
tion in the same area, regardless of the type of broadcast service in-
volved.

THE RULES ADOPTED HEREIN

The new rules retain the previous duopoly rules intact,
that is, they proscribe common ownership of television stations if the
grade B contours overlap, of AM stations if the 1-mv./m. contours
overlap, and of FM stations if the 1-mv./m. contours overlap. How-
ever, in extending the duopoly rules to proscribe common ownership
of stations in different broadcast services in the same area, the stand-
ard is different: Common ownership of a TV station and an AM sta-
tion is prohibited if the grade A contour of the former encompasses
the entire community of license of the latter, or if the 2-mv./m. con-
tour of the latter encompasses the entire community of license of the
former. The same principle applies to FM stations in relation to TV

stations, with the 1-mv./m. contour of the FM station being
the criterion. . . . The aforementioned encompassment standard
applies whether the stations in question are licensed to serve the same
community or different communities.

The new rules are phrased in terms of proscribed overlap, for
stations in the same broadcast service (that is, the previously existing
duopoly rules), and proscribed encompassment, for stations in differ-
ent broadcast services; they do not use the term “market.” However,
since the proposal in the notice used the term and invited comments
on how it should be defined, and since the comments therefore use it,
the following discussion herein uses it also. When used, of course, it
means stations with the proscribed overlap or encompassment.

No divestiture, by any licensee, of existing facilities will be re-
quired at this time. The rules will apply to all applications for new
stations and for assignment of license or transfer of control except
assignment and transfer applications filed pursuant to the provisions
of section 1.540(b) or 1.541(b) of the rules (that is, pro forma or in-
voluntary assignments or transfers) or applications for assignment or
transfer to heirs or legatees by will or intestacy that would not result
in violation (for example, the licensee of an existing full-time station
could not, as heir or legatee, be the assignee or transferee of other sta-
tions that would be in the same market as the existing station).
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THE BASIS AND PURPOSE OF THE RULES

thought to get itself accepted in the competition of the market.”
tice Holmes dissenting in Abrams v. United States, 250 U.S. 61
(1919).

These principles, upon which Judge Learned Hand observ
we had staked our all, are the wellspring, together with a conco

For, centralization of control over the media of mass communi
is, like monopolization of economic power, per se undesirable

matters, whatever the degree of self-restraint which may with
arbitrary use.

trol of this powerful medium of public communication. (*
ment of Sections 3.35, etc.,” 18 F.C.C. 288 (1953), affirmed
States v. Storer Broadcasting Co., 351 U.S. 192 (1956) ; 99 U.5.App.
D.C. 369, 240 F.2d 55 (1956).) This basic principle, enforcible in
ad hoc proceedings or through rulemaking, applies to the judgment of
whether an individual application should be granted as well as|to the
comparison of competing applicants.

It is true that section 315 of the Communications Act, the Com-
mission’s Fairness Doctrine, and the Commission’s rules relating to
personal attacks and station editorials on candidates for publid office
all contribute substantially toward insuring that, whatever a station’s
ownership, and the views of the licensee, each station will present con-
flicting viewpoints on controversial issues. However, this|is not
enough. For, as was stated in Seripps-Howard Radio, Inc. v.
Communications Commission, 89 U.S.App.D.C. 13, 19, 189 F.2d 677,
683 (1951), cert. den. 342 U.S. 830, the key to the question is the pub-

9. 'Thix ix beennse “right conelusions are Litwin, in his study submittegt on be-
more likely to be gathered out of a half of the NARB, that commop owner-
moltitude of tongnes, than through ship within one mediaom or jof more
any kind of authoritative selection,” than one medimn results in jiny par-
(United States v, Associated Press, H2 ticular degree of control of whiit people
F.Supp, 3620 372 (S.DUNLYL, T943) af- think and how they aect.  [Sgme foot-
firmed 326 U, 1 (1945)) Thus our notes have been onnitted ;. otlgers have
rules e not based upon the propo- been renumbered. |

sition dixputed by Prof. George 11,
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lic interest in acquiring information from diverse and antagonistic
sources, and news communicated to the public is subject to selection
and, through selection, to editing, and . . . in addition there may
be diversity in methods, manner and emphasis of presentation. This
is true not only with respect to news programs, but also the entire
range of a station’s treatment of programs dealing with public af-
fairs.

As pointed out above, the governing consideration here is power,
and power can be realistically tempered on a structural basis. It is
therefore no answer to the problem to insist upon a finding of some
specific improper conduct or practice. The effects of joint ownership
are likely in any event to be so intangible as not to be susceptible of
precise definition. The law is clear that specific findings of improper
harmful conduct are not a r.ecessary element in Commission action in
this area, and that remedial action need not await the feared result.

Application of the principles set forth above dictates that one
person should not be licensed to operate more than one broadcast sta-
tion in the same place, and serving substantially the same public, un-
less some other relevant public interest consideration is found to out-
weigh the importance of diversifying control. It is elementary that
the number of frequencies available for licensing is limited. In any
particular area there may be many voices that would like to be heard,
but not all can be licensed. A proper objective is the maximum diver-
sity of ownership that technology permits in each area. We are of the
view that 60 different licensees are more desirable than 50, and even
that 51 are more desirable than 50. In a rapidly changing social cli-
mate, communication of ideas is vital. If a city has 60 frequencies
available but they are licensed to only 50 different licensees, the num-
ber of sources for ideas is not maximized. It might be the 51st licensee
that would become the communication channel for a solution to a
severe local social crisis. No one can say that present licensees are
broadcasting everything worthwhile that can be communicated. We
see no existing public interest reason for being wedded to our present
policy that permits a licensee to acquire more than one station in the
same area.

It is true that many communities have multiple broadcast and
other communications media. But it is also true that the number of
daily newspapers has been decreasing, a fact which increases the sig-
nificance of the broadcast medium. Material attached to the NAB
reply comments shows the number of cities with commercially com-
peting local dailies to be 45 in 1968. In 1962 the figure was 61. In our
view, as we have made clear above, there is no optimum degree of
diversification, and we do not feel competent to say or hold that any
particular number of outlets of expression is enough. We believe that
the increased amount of broadcast service now available also forms
the basis for the conclusion that, with the exceptions mentioned later
herein, it is no longer necessary to permit the licensing of combined
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operations in the same market, as was the case in the early fays of
broadcasting, in order to bring service to the public. It is urqed that
the Commission not only permitted but encouraged AM lice

the time that such encouragement was given to AM licensees,
sidered that the objective of encouraging the larger and mor
tive use of radio was overriding, for TV and FM channels we

the priority of our objectives, in the public interest.
It is said that the good profit position of a multiple owne

that some multiple owners may have a greater capacity to so p
but the record does not demonstrate that they generally do sa.

ally awarded to a very few licensees—perhaps a dozen or so
owers out of a total of hundreds of such owners. Although
owners may have more funds for experimental programing an
vation, there has been no showing that the' funds are spent foy
purposes. However, accepting arguendo that some multiple ligensees
do a better programing job in this respect than do single st
censees, we are not reducing the holdings of multiple lidgensees.

Finally, the argument is made thai rules prohibiting a present
owner of a single full-time station in a community from obtainjng ad-
ditional stations there would be illegally discriminatory hecau e they
would prevent him from competing effectively with combinatign own-
ers in the area and would make a privileged class out of combjnation
owners. Therefore, it is argued, if the rules are adopted, divgstiture
should be required. The decision to refuse to permit additionjl local
concentration in the future does not necessarily require that existing
situations all be uprooted. On an overall basis, there has
showing that single stations cannot compete effectively with co
tion owners. . . . Individual cases can of course always
with where necessary to preserve adequate competition. Bu
must be drawn somewhere, and the application of new policy
applications is a clearly reasonable approach.

Although the principal purpose of the proposed rules is
mote diversity of viewpoints in the same area, and it is on this

promoting diversity of ownership also promotes competition.

ber of comments were made with respect to the competitive ad
that licensees of coowned stations have over the single station ljcensee
in the same area. Thus, the Department of Justice points ogt that
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AM, FM, and TV are for many purposes sufficiently interchangeable
to be directly competitive, and that competitive considerations support
adoption of the rules. It mentions that one effect of combined owner-
ship of broadcast media in the same market is to lessen the degree of
competition for advertising among the alternative media. Another,
it is averred, is that a combined owner may use practices which exploit
his advantage over the single station owner. These practices may in-
clude special discounts for advertisers using more than one medium, or
cumulative volume discounts covering advertising placed on more than
one medium.

Opponents of the proposed rules state that there is no hard evi-
dence that multiple licensees generally engage in practices of this kind.
CBS says that the argument about such practices provides no justifi-
cation for the rules for the Commission long ago addressed itself to
the matter (Combination Advertising Rates, 24 Pike & Fischer, R.R.
930 (1963)),'" and there is no significant problem in this area. A
study commissioned by WGN and others purports to find no statistical
evidence that revenue yields for multiple owners are significantly dif-
ferent from yields of single-station owners (using revenue per thou-
sand audience as an indication of superiority). However, we note that
it does show significantly higher revenue yields for multiply owned
radio stations, particularly in their national spot business, which ap-
pears to hold true in all sizes of markets (at pp. 17-20 of the study).

NBC, in its reply comments (directed against the Justice com-
ments), argues that the market shares of the largest owners in the
larger markets are well below the points which are generally consid-
ered danger points by antitrust standards. The basic data on market
shares which it presents, in spite of the conclusion of NBC, do show
high concentration in some markets. For example, in Washington,
D.C., if the market is considered to be only the broadcast media, the
top three owners have a 64-percent market share; if the market is
considered to be broadcast and newspaper media, the top two owners
have a 68-percent share. In any event, we find that distributing own-
ership more broadly will strengthen competition by removing the
potential of competitive advantage over single station owners. There
is no need to find specific abuses in order to provide a healthier com-
petitive environment of benefit to smaller licensees.

DISCUSSION OF THE RULES
STATIONS IN THE SAME “MARKET”’

. Under the new rules, as under the previous duopoly rules,
increases in overlap of specified contours between commonly owned
10. (Ed.] Foramore recent treatnent, on reconsidevation, S99 F.C.C2d S,

see Combination Advertising Rates, 51 37 RUR.2d TS5 (1976).,
1.C.C24 679, 32 R.R2d 1527 (1975),
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stations in the same broadcast service are proscribed. Thus,|for ex-
ample, an application to increase power of one of two commonly own-
ed AM stations with overlapping 1-mv./m. contours would |[be pro-
hibited since this would result in increased overlap. Howeyer, for
commonly owned stations in different broadcast services the standard
is not one of contour overlap but, rather, one of community| encom-
passment—a standard aimed at preventing a single owner from bring-
ing more than one primary service to a community of license.] Hence
the method of treating major changes will be different. The new
rules are silent on the point, but we here announce that if proscribed
encompassment already exists and if after grant of an application for
major change it would still exist, the rules will not bar the grant.

CHARACTERISTICS OF DIFFERENT “MARKETS”

A widely held view of opponents is that the proposed rules are
too sweeping and not tailored to the specific requirements of particu-
lar situations. It is said that all markets are not alike and that the
rules should treat different markets differently. Some ugge that
large markets should be exempted because of the great number of in-
dependently owned mass media serving them. Others urge| exemp-
tion for small markets because viability there often depends|on hav-
ing combined operations, and point to the fact that the Commission
recognized financial difficulties in smaller markets when it exempted
them from the AM-FM duplication rules. Still others propoged that
if a market has a specified number of “voices,” it be exempted on the
ground that it presumptively has an adequate amount of divérsity so
that the rules are not needed. And some suggest that wejghts or
points be given for various types of media and that a single owner be
permitted to have only a specified number of points in a market.

We agree with those who say that rules should be reasorjably re-
lated to the ends sought, and believe that the rules adopted hefein are.
They represent a particularization of our conception of the public
interest (National Broadcasting Co., [319 U.S. 190,] at 218), and
deal with a recurring problem which we believe is best dealt] with by
general rules. Though they are general in nature, they take into ac-
count the precarious positions of many existing FM stations,[ . . .
peculiar problems of satellite television stations, the policy (if foster-
ing UHF development, and other matters.

COMPARABILITY OF AM, FM, AND TV

Opponents of the proposal aver that the three services|are not
comparable and therefore that the rules are inapt since the jifferent
services have different audiences in kind and size and eliminating
common ownership in the same market does not mean that ixJJdividual
members of the public will receive more voices.
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What opponents appear to be saying is that if, for example, one
owner has three stations in the same market and each serves the same
audience, then if the stations were sold and became separately owned
that audience would be exposed to three voices instead of one and di-
versity of viewpoints would have been promoted. However, accord-
ing to their argument, if each of the stations serves a different au-
dience, and they say each would, then having three separate owners
instead of one merely means that although each audience would be
exposed to a different voice, it would still be just one voice, and the
listeners would have no increased diversity.

The rules are designed to prevent any possible undue influence on
local public opinion by relatively few persons or groups. They can
do this by either bringing more voices to the same audience, or by as-
suring that no one person or entity transmits its single voice to each
of three audiences. Assuming separate audiences for each of the three
services, a commonly owned AM-FM-TV combination sends a single
voice to the sum of all three audiences which might well constitute
most of the community. With three separate owners, no one person
or entity could so reach the entire community. Each would reach a
part of it and this would act to reduce possible undue influence. In-
sofar as there is overlap of audiences of the three services, separate
ownership, of course, would bring more voices to the overlapping au-
diences. Such overlap may be substantial.

UHF DEVELOPMENT

Some parties urge that the rules would be contrary to the policy
of fostering UHF development, since often the local AM licensee might
be the only one willing to undertake to build a UHF station, so that
may be the only way that UHF may develop in many communities.

We find the arguments of opponents persuasive. Surely inde-
pendent UHF stations still need all the support they can receive. Al-
though AM stations have shown little inclination in the past to build
or acquire such UHF stations, combinations of UHF with AM stations,
or, should the occasion arise, with FM stations or with AM-FM com-
binations, will be dealt with on an ad hoc basis, as indicated in note 7
to the revised section 73.636.

MISCELLANEOUS MATTERS

Television satellite stations are handled on a case-by-case basis
under the present duopoly rules because of special problems pertain-
ing to them (see “Multiple Ownership” (docket No. 14711), 29 F.R.
7535, 7539 (1964)). This practice, for the same reasons, is carried
over into the new rules.
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MINORITY CROSS-INTERESTS

ABC, Auburn, and GEBCO state that since the notice d{d not
mention minority cross-interests, they assume that the present pro-
ceeding is not directed at broadening the duopoly rules to exq brace
such interests, and that if the Commission decides to take such & step
they will be given an opportunity to comment pursuant to provisions
of the Administrative Procedure Act. We agree that the notipe did
not refer to minority cross-interests, and the rules we adopt [today
contain no new language thereon.! Inasmuch as the new rulgs are
an extension of the present duopoly rules, we are announcing that
the rulings that we have made in the past on minority cross-intprests
in duopoly cases will be carried over and applied to cases invPlving
such interests under the new rules.!*

The subject of minority cross-interests, involving, for example,
less than complete cross-ownership, interlocking directorates, partial
ownership in one station and employment by another, and other mat-
ters, is in need of reexamination and we intend to give it congidera-
tion which may lead to actions looking toward the issuance of|inter-
pretative or other regulations.'s

ON RECONSIDERATION :
AM and FM stations. . . . Among other things, opp

1. By a report and order in docket No. C., public notice of Jan. 14, 1966,
15627 (“Multiple Ownership of AN, mimeograph No. 78G95. Roy 1. Park,
EM, and TV Stations,” 13 F.C.C.2d 357 who held control of one of two over-
(1968)) amendments to the multiple- lapping stations, WNCT-TV,| Green-
ownership rules were adopted. . . vitle, N. €, and also a minorigy stock
Althongh not going into the question interest. in WECT-TV, Wilmington, N.
of minority cross-ownership interests C. (the second overlapping  dtation),
in detail, new note 2 of the rules as was precluded from holding ah office
amended  therein states that partial in or participating in the manggement

as well as total ownership interests of WEMP-TY,
in corporate broadeast licensces are
considered in administering the duopo- 13. |Kd.] Concurring and digsenting

Iy rules. opinions have been omitted, gs have
those portions of the FCC's jopinion
12, See conditions applicd against cross- which were rvevised on recogsidera-

interests in two overlapping television fion,
stations, WECT-TV, Wihnington, N.
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not in a position to program even 50% separately, yet the proposed
rules would not only require 100% separate programming, but sep-
arate ownership as well.

Supporters of the proposal, on the other hand, argued that the
effect of combined ownership in the same market is to lessen diversity
of news and information sources available and to reduce the degree
of competition for advertising, that separate ownership would re-
quire 100% separate programming with consequent greater diversity,
that common ownership results in similar views being broadcast on
commonly owned stations, and that common ownership of AM and
FM stations restricts FM development.

In arriving at our decision concerning AM and FM stations, we
acknowledged the fact that in most cases existing AM-FM combina-
tions in the same area may be economically and/or technically inter-
dependent, and that financial data submitted to the Commission by
independent FM stations indicated that they are generally losing
money. We therefore adopted rules permitting the assignment or
transfer of combined AM-FM stations to a single party if a showing
was made that established the interdependence of such stations and
the impracticability of selling and operating them as separate sta-
tions. In so doing, we observed that although this would not foster
our objective of increasing diversity, it would prevent the possible
closing down of many FM stations, which could only decrease diver-
sity.

Although the rules did not require the breaking up of AM-FM
combinations and made the aforementioned provisions for the sale of
existing AM-FM combinations, they proscribed the formation of new
combinations on the ground that there is no shortage of aural serv-
ice.

The matter of common ownership of AM and FM stations in the
same market is raised again in the petitions for reconsideration.
Having consequently reviewed the subject once more, we are now of
the opinion that although it is a close question, it is the better course
to delete the rules pertaining thereto. Hence, there will be no rule
barring the formation of new AM-FM combinations. And there will
be no requirement of a special showing on the sale of such combina-
tions. In other words, applications involving such matters will be
treated in the same fashion as before the institution of this proceed-
ing. The so-called one-to-a-market rules will thus apply only to com-
binations of VHF television stations with aural stations in the same
market.™

14, Until early 1977, the FOC's regula- ‘Phereafter the restrietion wax made
tions permitted M stations to dupli- more stringent, and by May 1, 1979,
eate the prograns of commonly owned the rule was that, where AM and FM
AM stations, subject to a limit of 50 stalions were owned by the same li-

pereent  in o eities  of over  TO0000. cenxee and served the same area, if
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[In all other respects the FCC denied petitions for reconsiﬂdera-
tion, with separate concurrences and partial dissents.]

Note on Proposals to Restrict Common Ownership of Broadcast-
ing and Publishing Businesses. Following intimations in several li-
censing cases that applicants not associated with newspaper publish-
ers would be preferred over applicants affiliated with newspapers,!?
the Commission in 1941 instituted an “investigation to deteymine
what statement of policy or rules, if any, should be issued concerning
applications for [FM stations] with which are associated persong also
associated with the publication of one or more newspapers [and|also]
concerning future acquisition of standard broadcast stations by news-
papers.” ¢ In a further notice, the Commission broadened the scope
of its inquiry to consider the relation between newspapers and fradio
broadcasting generally.!?

In conjunction with this investigation, the Commission issped a
subpoena to obtain the testimony of a publisher; the publisher re-
fused to comply, insisting that the Commission’s investigation was
unauthorized. In Stahlman v. FCC,' the validity of the investigation
and of the subpoena was upheld. But the court observed: ‘/If in
this case it had been made to appear . . . that the Commisgion’s
investigation was solely for the purpose of the consideration or pdop-
tion of a hard and fast rule or policy, as the result of which pews-
paper owners may be placed in a proscribed class and thus magde in-
eligible to apply for or receive broadcast licenses, we should he ob-
liged to declare that such an investigation would be wholly outsjde of
and beyond any of the powers with which the Congress has clothed
the Commission, For . . . there is nothing in the Act

apply for and receive a license to operate a radio broadcast s
However, the court did not consider that the investigation was 1
to such an improper purpose. The Commission eventually
tinued the investigation without formulating any rules, adverting to

“either the AM or FM station is li- 15, Stephenson, Edge & Korsmdyer, 8

censed to o community of over 25,000 F.C.C. 497 (1941); Stevens amgl Ste-
population, the M station shall not vens, § FLC.CO 177 (1938); ¢f. Dnited
operate o as to devote wore than 25 States Broadeasting Co., 2 1.C.0. 208,
pereent of the average program week 240 (1936) (dissenting opinion),

to duplieated programing.”  Duplica-
tion was defined as  “simultancous
broadeasting of a particular program
over both the AM and FM stations or
the broadeast of a particular program

16. Iligh Frequency Broadeast Sgations
(FM), 6 Fed.Reg. 1580 (1941).

17, llearings on Joint Associatfon of

JOw ! W e . 3 A 9
by one station within 24 hours hefore ?‘i},‘_’;‘l{:'_r"\ .‘.';(')l.;l {{roadca.\t hﬁltlons.
or aifter the didestical  program s ) LB G203 (220
broadeast over the other station.” 47 18. 75 US.App.D.C. 176, 126 1*.2d 124
COR.§ T2, (D.C.Cir, 1942),
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the “grave legal and policy questions involved.” 1* It stated that a
license should not be denied “merely because the applicant is engaged
or interested in a particular line of business”; but that the Commis-
sion would not “permit concentration of control in the hands of the
few to the exclusion of the many who may be equally well qualified
to render such public service as is required of a licensee.”

The Commission’s attitude toward newspaper ownership result-
ed in protests which precipitated Congressional investigations of the
Commission’s policies. Members of the Commission appeared before
Congressional committees at various times in succeeding sessions to
assure the legislators that the Commission was not “discriminating”
against newspapers. The high-water mark of Congressional criticism
occurred in the course of the 1952 amendments to the Communica-
tions Act. The House passed an amendment providing:

“The Commission shall not make or promulgate any rule
or regulation of substance or procedure, the effect or result of
which is to effect a discrimination between persons based upon
interest in, association with, or ownership of any medium pri-
marily engaged in the gathering and dissemination of informa-
tion and that no application for a construction permit or sta-
tion license, or for the renewal, modification, or transfer of such
a permit or license, shall be denied by the Commission solely be-
cause of any such interest, association, or ownership.”

This provision was omitted from the measure reported by the Con-
ference Committee and ultimately passed by the Congress because it
was thought to be ‘“unnecessary.” The Committee stated its view
“that under the present law the Commission is not authorized to make
or promulgate any rule or regulation the effect of which would be to
discriminate against any person because such person has an interest
in, or association with, a newspaper or other medium for gathering
and disseminating information. Also the Commission could not arbi-
trarily deny any application solely because of any such interest or as-
sociation.” *

Nonetheless, the Commission continued to apply an approach in
comparative proceedings which sometimes denied licenses to news-
paper applicants on grounds of concentration of mass media while
awarding licenses to other newspaper applicants.?!

MANSFIELD JOURNAL Co. v. FCC, 86 U.S.App.D.C. 102, 180 F.2d
28 (1950). Mansfield Journal, publisher of the only newspaper in
Manstield, Ohio, applied for several radio iicenses, not all of which

19. Newspaper  Ownership  of  Radio 21, See pp. 42-564, supra.
Ntations, 9 FPed.Keg, 702 (1944),
20. Hounse Rep.No2426, S2d Cong., 2d

Nexx, I8 (1952),
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were subject to mutually exclusive applications of others. Preyious-
ly, in order to increase its newspaper advertising at the expense of
an existing Mansfield station, Mansfield Journal had refused fo sell
ne