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EDITORS’ FOREWORD

This book is concerned with uses of the new mass media of
the twentieth century—motion pictures, radio, comics, music recordings,
and television—in teaching and in published scholarship.

Contemporary legal systems have developed a “fair use” principle
to mediate between the exclusive rights of control granted to copyright
owners and society’s need to reexhibit, analyze, and criticize copyrighted
creations. Fair use and its underlying philosophy is therefore the point
of departure for almost every essay. Foreign legal scholars provide in-
ternational perspective as they explain the working of the equivalent
notions “fair dealing” (British Commonwealth), l'usage loyal (France),
Zitierfreiheit (Germany), “fair practice” (Japan).

The United States Congress, in passing the Copyright Act of 1976,
accorded “fair use” statutory recognition for the first time in American
history. Congress understood, in fact purposely endorsed, the lack of
precision in this “rule of reason.” Its ambiguities are particularly trou-
blesome in applications to the new media. Because of the unique
problems presented by such applications, this volume largely excludes
print-related issues, concentrating instead on the legal status of visual,
audiovisual, and audio images.

In preparing this volume, we found several representatives of
major trade associations and corporate litigators reluctant to write on
acceptable interpretations of fair use. We also encountered hesitancy
among a number of important “fair users” to participate. One book
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xiv  EDITORS’ FOREWORD

editor with a strong reputation for fair use publication of images re-
sponded to our invitation with these words:
1 honestly don't believe that 1 would want to make a public statement. 1¢’s not

cowardice so much as a belief that if no one says anything about these mat-
ters, we can continue to proceed unimpeded for an indefinite period of time.

Other persons who are assembling new media archives of various kinds
were similarly unwilling to call attention to their activities—even though
they regarded their actions as lawful. There is then a lack of candor in
both camps that hinders the development of a better-defined public
policy of fair use.

We believe that this book, as a frank confrontation of some unique
problems in copyright law and practice, helps to compensate for an
unsatisfactory public silence. Although obviously oriented toward prob-
lems perceived by scholars and teachers, we believe that it does achieve a
significant balance in expressing the contentions of differing factions.
We also think that this volume will provide interested parties with a
better understanding of fair use issues, if not of the workable resolutions
for them. In some instances, these essays point toward significant
changes in the law and its interpretation for the years ahead.
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University of Texas in Austin, William Buckner, Tom Cameron, Paul
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COPYRIGHT LAW,
FAIR USE, AND THE ACADEMY:
AN INTRODUCTION

JOHN SHELTON LAWRENCE

Our copyright laws urgently need revision. They are imperfect in
definition, confused and inconsistent in expression; they omit provision for
many articles, which, under modern reproductive processes, are entitled to
protection; they impose hardships upon the copyright proprietor which are
not essential to the fair practices of the public; they are difficult for the courts
to interpret and impossible for the Copyright Office to administer to the
satisfaction of the public.

Theodore Roosevelt, 1905!

Roosevelt's message has not been outdated either by the pas-
sage of time or by the enactment of new legislation. The U.S. Congress
has struggled to enact satisfactory copyright statutes. Its most recent
effort consumed some twenty-two years, culminating in the Copyright
Act of 1976. During the act’s gestation period from 1954 to 1976, thirty-
five major studies were commissioned by the Office of Copyright. Tes-
tumony and affidavits were accepted from more than three hundred
witnesses, their statements totalling more than 4,000 pages in the
monumental volumes of hearings. The House Subcommittee of the
Judiciary Committee met in executive session fifty-one times to produce
a bill for congressional action.? Taking into consideration these circum-
stances of its passage, one would think that the Copyright Act of 1976
had fulfilled exemplary standards for procedural rationality and legisla-
tive success. Yet there remain uncertainties, confusions, and inconsisten-
cies of the sort mentioned by Roosevelt.

Why did Congress fail to create more definitive legislation under
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nearly ideal conditions for legislative discussion? Although Congress can
be faulted on detailed points of statutory definition and explanation of
intent,> many copyright problems reflect the inherent complexities of
this area for legislation. Such complexities arise from the conflicting
interests to be compromised and from the relatively autonomous
dynamic of technology itself. Thus new circumstances constantly surface
to frustrate legislation. Commenting on the copyright issues in Weems v.
U.S., the Supreme Court stated:

Time works changes, brings into being new conditions and purposes. There-

fore a principle to be vital must be of wider application than the mischief
which gave it birth.*

The history of copyright has been an interplay between “new conditions
and purposes” and “mischievous” technology with law and social under-
standing repeatedly interacting in novel configurations.

Understanding copyright demands, therefore, that one examine
the play of social forces at a particular historical moment, a task that
requires us to look at the evolution of copyright legislation and its under-
lying philosophies. The brief remarks that follow provide a framework
for the divergent approaches to copyright law and fair use practices that
are assembled in this volume.

I. ORIGINS

Copyright, broadly conceived as a set of laws and practices
restricting the right to reproduce or perform individual creations, has
dual origins.

Monarchical Copyright

With Gutenberg’s invention of movable type, the mass dis-
semination of written material became possible. When William Caxton
established his press at Westminster in 1476, the British crown adopted
the practice of granting exclusive licenses to print. Openly expressing
the monarchy’s fears of widespread political and theological heresy, the
Star Chamber Decree of 1586 called for repressing the “greate enor-
mities and abuses” of “dyvers contentyous and disorderlye persons pro-
fessinge the arte or mystere of Pryntinge or sellinge of bookes. . . .”* And
again in 1637 the Star Chamber decreed more pointedly:

That no person or persons whatsouer shall presume to print, or cause to bee
printed, either in the parts beyond the Seas, or in this Realme . . . any sediti-
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ous, scismaticall, or offensive Bookes or Pamphlets, to the scandall of Reli-
gion, or the Church, or the Government, or Governours of the Church or
State. . . .8

Thus the administrative machinery of copyright in the English tradition
had its origins in requirements of royal censorship.

Bourgeois Copyright

A different strand in the origins of the copyright tradition
appeared almost as early as that of censorship. Presses multiplied in the
wake of Gutenberg’s invention, and the demand for printed matter in-
creased. A Stationers’ Company was chartered in 1557 by Queen Mary;
one of its purposes was the registration of printed works, a function that
assisted in settling claims about literary priority and piracy.

When the English presses were liberated from royal control in
1695, wars of commercial plagiarism ensued. To end them, Parliament
passed the Copyright Act of 1710, the Statute of Anne, whose preamble
charged that printers and booksellers were in the habit of publishing
“books and other writings without the consent of the authors or pro-
prietors of such books and writings, to their very great detriment, and
too often to the ruin of them and their families.”” With this statute,
designed to remedy the “detriment” and “ruin” of piracy, came explicit
recognition of the new social roles of the Gutenberg era that required
protection—the writer and printer whose productions were threatened
by piratical theft. David Kunzle’s essay on the Hogarth piracies and the
ensuing Engraver’s Act of 1735 documents the emerging role of the
middle class graphic artist who was creating a new form of commodity
that required the protections accorded to real property.

It is safe to say that the American conception of copyright, at least
in its intent, derives more directly from the middle class property strand
rather than from the monarchical, censorship tradition. In 1789, the
Constitution provided for copyright with these words: “The Congress
shall have Power ... To promote the Progress of Science and useful
Arts, by securing for limited Times to Authors and Inventors the exclu-
sive Right to their respective Writings and Discoveries.” (Art. I, sec. 8, cl.
8)Irwin Karp, Counsel for The Authors League of America, has
suggested that:

- . . the instrument chosen by the Constitution to serve the public interest—
i.e. the securing of literary and scientific works of lasting value—is an inde-
pendent, entrepreneurial property-rights system of writing and publishing.
The Copyright Act establishes the rights which prevent others from depriv-
ing authors and publishers of the fruits of their labor.?
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The scope of this property right and its relationship to other provisions
of the Constitution is an issue of much debate among leading copyright
authorities. Harry N. Rosenfield in this volume argues that the First
Amendment has priority over the constitutional claims of intellectual
property ownership.

II. CONCEPTIONS OF INTELLECTUAL PROPERTY

Since copyright has evolved into a form of property, we
should expect that leading causes of change and conflict in the copyright
tradition are differing conceptions of the importance and privileges of
private property.

There are cultures in which almost no claims to private ownership
of stories, images, songs, etc., are made; myths, historical knowledge,
and artistic creation are the common possession of the community that is
aware of them. Aubert J. Clark has described the communal tradition of
the Middle Ages as follows:

... books existed chiefly in single copies, almost like long letters from author
to patron. . . . There were few lay writers and very little original writing. The
ubiquitous monastic chronicler had renounced personal property, and even
enterprising communities, which might have claimed some corporate right,
were more interested in diffusion. Much of the work reproduced centered
around the classics and long-dead Fathers and Doctors of the Church, and
there was no one to dispute the freedom to copy. . . . Rabbinical authorities
held the opinion that one was allowed to copy a manuscript without the
consent of the author, and it was considered a blessing to permit scribes to
make copies. Christian authorities heartily agreed. One synod went so far as
to declare that the lending of books to be copied was one of the works of
mercy.?

These sentiments may seem quaint to most contemporary Americans,
though they occasionally surface again, as in a notation to J. Frank
Dobie’s revised edition of his Guide to Life and Literature of the Southwest:
Not copyright in 1942
Again not copyright in 1952

Anyone is welcome to help himself to any
of it in any way.'®

Such sentiments are, of course, a vigorous component in the socialist
tradition that extends back to Proudhon, who explicitly discussed
copyright in the context of his dictum, “Property is theft.”!!

At the other end of the property spectrum, there has been an



COPYRIGHT LAW, FAIR USE, AND THE ACADEMY: AN INTRODUCTION 7

attempt to define intellectual creation within the natural rights tradition
of John Locke and others, including the Founding Fathers, who saw the
copyrightable entity as a natural expression of ownership, conducive
to private exploitation and commerce. This tradition has pressed
for analogies that confer on intellectual creation the substantiality of
real estate or commodities. Writing within such a tradition during
the nineteenth century, Eaton S. Drone developed this notion as fol-
lows:

The maker of a piece of cloth, a box, a wagon, or a house, has therein a title
whose duration is not limited. His property is protected because it is a prod-
uct of his labor. But time and money spent in producing a work of literature
capable of doing good to men through all coming time, give to the producer
no title beyond a brief term of years. . .. The law which puts an arbitrary
terminus on the ownership of literary property is the same in principle with
one that would abridge the farmer’s right to his orchards and grainfields. If
there were the remotest danger that this principle would ever be applied to
material possessions, every English tongue would clamor for a new Magna
Charta. . . . To take from one and give to all is not less communism in the case
of literary property than it is in that of any other kind of property.'?

Consistent with this “real estate model” of copyright, the legal encyclo-
pedia Corpus Juris Secundum characterizes infringement as “a trespass on
a private domain owned and occupied by the owner of the copyright,
and therefore protected by law. ...”!3 The existence of the “limited
times” specified in the Constitution notwithstanding, we are living in an
age that conceives of creation as property rather than in an age of “liter-
ary communism.”

Although traditional notions of personal property remain central
in copyright discussion, their aptness has been eroded by the increasing
dominance of new corporate entities that produce and disseminate so
much copyrighted material. Although the small entrepreneur has sur-
vived in the age of corporate media giants, the metaphor of the painter
or engraver working alone—the philosophical equivalent of the small
landowner protecting his fields from trespass—has lost its cogency.
Using the services of thousands of hired employees, the new media
conglomerates command assets valued in the billions and produce works
through specialized assembly-line techniques.’ In this regard our
French contributor, Marie-Laure Arié cites a provocative series of ques-
tions from Xavier Desjeux’s essay, “Is the Law Attacking Education?”
Desjeux asks whether one can continue to speak of originality or creativity
in dealing with the enormous output of contemporary mass media even
if these concepts have traditionally been invoked as essential traits of the
protectible entity.



III. PROTECTION AND COMPENSATION FOR
INTELLECTUAL PROPERTY

Once literary, artistic, and scientific creations were recognized
as forms of property created by individual work, it followed that their
producers were entitled to compensation and to protection from com-
munity exploitation. Hogarth’s story is but one of many in the struggles
that have been waged to allow an adequate return to creators and dis-
tributors. Walt Disney’s early efforts, mentioned in my chapter on the
administration of copyrighted material at Disney Productions, indicate
the plight of the small, emerging entrepreneur. In almost every field of
artistic creation during the modern period, piracy, counterfeiting, and
bootlegging have threatened to destroy the incentive and economic base
for production.

Several chapters in this volume throw light on the claims for com-
pensation and protection that must be weighed against the arguments
for limitations on exclusive rights of control. R.B. Churchill’s essay
evokes the marginal economics of the small, educational film producer,
as does the preliminary injunction of the court in the BOCES case. The
complaint in Universal City Studios, et al. v. Sony Corporation of America,
discussed by Harriet L. Oler and Eugene Aleinikoff, contends that the
spread of home recording technology is eroding the commercial value of
copyrighted creations. And CBS contended—in its suit against Vander-
bilt University, described by Cosette Kies—that the archival recording of
its news programs could lead to widespread abuses. Such arguments for
exclusive control have been given powerful formulations and they are
heard often in the courts and at legislative hearings. Both Congress and
the courts have been sympathetic to the claims for compensation and
protection, though they have sometimes delayed for decades before
providing statutory relief.!® The histories of the sound recording indus-
try generally and that of the movie sound track business in particular,
provide good examples of the long periods of frustration that sometimes
precede legislative action.

For such reasons, media interests place rather strict and literal
interpretations upon the laws that confer protection. Media corporations
may also litigate rather often, as does Walt Disney Productions, in order
to insure that infringement or fair use practices do not, in effect, take
their valuable materials into the public domain. The prospect of an
expensive suit in court, initiated by a company that is prepared to litigate
on a world-wide basis, can substantially magnify the protection of
copyright statutes. Willingness to litigate, in conjunction with some

8
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properties of imagery that differentiate it qualitatively from print—
discussed in the essays by Sigmund and Bernard Timberg—has resulted
in almost monopolistic control over visual materials. Consequently visual
images are far less accessible than printed materials for discussion and
criticism. Yet our society has rarely been content with a complete
monopoly in copyright because it clearly contradicts the requirements of
discussion and analysis that must prevail in a democracy.

IV. COUNTERVAILING INTEREST IN FREE DISCUSSION:
THE DOCTRINE OF FAIR USE

The U.S. Constitution’s provision for copyright cites the aim
of promoting “the progress of Science and the useful Arts.” Harry N.
Rosenfield and other students of the Constitution argue forcefully that
the property rights secured by the copyright clause are instrumental to the
public’s interest in the progress of the sciences and the arts. “Limited
times” were established precisely for the purpose of allowing material to
pass rather quickly into the public domain. If the public interest has
primacy, then copyright law may in fact conflict at times irreconcilably
with rights of free speech. It has long been an axiom of democratic
debate that one can cite the words of another without permission, even
though the law may have granted an apparent monopoly to the
copyright holder. Herein lies the basis for many of the conflicts that have
arisen between the scholarly community and the copyright-owning
community.

Long before the American Constitution, the perception of a need
to balance public and private interests in the copyright arena had ap-
peared in the writings of the English jurist, Lord Mansfield.

We must take care to guard against two extremes, equally prejudicial; the
one, that men of ability, who have employed their time in the service of the
community, may not be deprived of their just merits, and the reward of their

labor and ingenuity; the other, that the world may not be deprived of im-
provements, nor the progress of the arts retarded.!®

Early attempts to balance these interests led a nineteenth century Su-
preme Court Justice, Joseph Story, to comment on “the metaphysics of
the law*" in this area, on the distinctions that are “very subtile and re-
fined, and sometimes almost evanescent.”!?

The single concept through which the balancing of interests has
been most often sought is that of “fair use.” As early as 1843, Justice
Story in Folsom v. Marsh had conceded some mitigation of property
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rights as “justifiable use” in cases of “fair abridgement” or “fair and
reasonable” criticism. He articulated the principle that reproducing
another’s work might be excused or privileged when satisfactory answers
could be given regarding “the nature and object of the selections, the
quantity and value of the materials used, and the degree in which the use
may prejudice the sale or diminish the profits, or supersede the objects
of the original work.”'® Justice Story’s factors have proved so durable
that the U.S. Copyright Act of 1976, which gives fair use a statutory
recognition for the first time in its long history, states the criteria of
Justice Story in language that has altered only slightly. Section 107 reads
as follows:

§107. Limitations on exclusive rights: Fair use
Notwithstanding the provisions of section 106, the fair use of a
copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for purposes
such as criticism, comment, news reporting, teaching (including multiple
copies for classroom use), scholarship, or research, is not an infringement of
copyright. In determining whether the use made of a work in any particular
case is a fair use the factors to be considered shall include—
(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the
copyrighted work.'®

It is clear that this enumeration of factors, combined with a few exam-
ples of noninfringing activities, such as criticism and teaching, consti-
tutes a set of criteria only in the sense of directing us to take certain
features of an alleged infringement into consideration. As indicated by-
the congressional statement of legislative intent and by several authors in
this volume, fair use is an equitable rule of reason, whose applicability in
an individual case is dependent upon particular facts and their interrela-
tionships.2® Case law, or the body of decisions made by courts in consid-
ering allegations of copyright infringement and fair use defenses, pro-
vides important precedents that are discussed by contributors. But taken
together, the cases provide no definitive specifications regarding the
limits of fair use.

The conception of fair use as a somewhat indeterminate rule of
reason is by no means unique among legal notions. Other areas of the
law employ such expressions as “reasonable, prudent man” (torts), “due
process” (constitutional), “unfair competition” (antitrust), and “equitable
settlement” (divorce proceedings). A philosophical basis for such rules



COPYRIGHT LAW, FAIR USE, AND THE ACADEMY: AN INTRODUCTION 11

has been articulated by Benjamin Cardozo. In discussing the vagueness
and flexibility of the law, he stated:

No doubt the ideal system, if it were attainable, would be a code at once so
flexible and so minute, as to supply in advance for every conceivable situation
the just and fitting rule. But life is too complex to bring the attainment of this
ideal within the compass of human powers.?!

In a comparable spirit the 1976 copyright law acknowledges fair use in a
manner that accords with the philosophical requirements for an “open
concept.” Judgments about the abridgement of the copyright holder’s
monopoly in particular cases are thus to vary with circumstances.

In addition to possessing an open character with respect to factual
relationships, the concept of “fairness” is evaluative and will therefore
vary in time with changing moral ideals. To consider a single, striking
example, we can look at U.S. attitudes toward international piracy. The
U.S. has possessed clear statutory protection for its literary writings from
1790 to the present. On the other hand, its 1831 legislation explicitly
established that there should be “no prohibition to the printing, publica-
tion, importation, or sale of books, charts, dramatic or musical composi-
tions, engravings, prints, written, composed or made by anyone who is not
a citizen or resident of the United States.” (4 Stat. 436, 1831, Sec. 8; italics
added) During most of the nineteenth century it seemed entirely fair
that publishing houses, magazines, and newspapers should, in the case
of foreign authors, circumvent the “formalities of permission to publish,
purchase manuscripts, payment of royalties, and careful editing of au-
thorized texts.”?2 Charles Dickens, Sir Walter Scott, and dozens of other
eminent English writers were pirated on a vast scale. Many Americans
thought Charles Dickens had committed a major breach of etiquette
when he brought up this subject during his first visit to America.?3 But
after prolonged agitation, much of it by aggrieved American authors
who found themselves undercut in their native market and reciprocally
pirated abroad, an international copyright statute was adopted by the
federal government in 1891. With its passage, a radically different con-
ception of what was fair in the appropriation or reproduction of
another’s work had appeared.?4

From this example, and from others that might be drawn from the
history of attitudes toward copyright, we may conclude that future con-
cepts of fair use are bound to be affected by the way in which contempo-
rary social facts are perceived, by the emergence of new social ideals, and
by reinterpretation of the Constitution’s implications for discussion and
research. In consequence, the notion of fair use demarcates a territory
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for debate among conflicting interests, rather than providing a ready
means for resolving them.

V. NEW MEDIA AND NEW RESPONSIBILITIES
FOR THE ACADEMY

The new media have established themselves in the twentieth
century as major economic powers. Companies that were once pygmies
among the giants of steel, railroads, rubber, oil, and chemicals now con-
trol enormous capital. They can distribute their products on a world-
wide basis, saturating the global environment with visual and auditory
messages. Whether as radio, television, instructional or entertainment
film, Muzak, or in myriad other forms, the new media have become a
pulsing, flickering electronic wallpaper, forming an almost constant
background for daily life. The academy has responded to these omni-
present new powers in several ways.

Participation

To a large extent, our educational system has participated in
and celebrated the media revolution. Universities have always developed
strong reciprocal relations to the central powers of society. In the
emergence of the new media, they found another opportunity to serve
the economic order; they have substantially helped it satisfy its enor-
mous needs for writers, actors, directors, managers, market psycholo-
gists, designers, and other workers needed to operate the technologies of
production and transmission. Departments of Television, Radio, Film,
Marketing, Design, etc. were bound to appear in societies that had begun
to find their central experiences and economic institutions in the worlds
of film, radio, television, music, and in the advertising that linked them
all.?s

Assimilation

The academy at every level has assimilated technology from
the new media and has adapted it straightforwardly for instruction. The
film strip, the educational film, the slide show have become classroom
commonplaces. The elementary schools in particular have oriented
much of their formal and informal curriculum to the contents of televi-
sion. Reading is sometimes approached through the distribution of tele-
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vision scripts for popular programs. The Scholastic Magazine publications
distributed and sold through the public schools consist substantially of
fan articles and books related to current television programs, blockbus-
ter films, and their stars.2¢

Analysis and Criticism

Inevitably, anything as important as the new media would
eventually become the subject for serious study and criticism. Gerald
Mast describes the development of film history and analysis; Douglas
Kellner gives survey information about the rise of television archives and
study; and Bernard Timberg describes in his overview chapter the new
forms of academic discourse and research made possible by new com-
munication technologies.

To date, the universities have also provided the research base for
serious media history and commentary. Erik Barnouw has written a
substantial history of the rise of television and radio in The Image Empire
and in shorter studies such as The Sponsor: Notes on a Modern Potentate.*’
Herbert Schiller has created a body of scholar