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FCC PREEMPTION AFTER LOUISIANA PSC

By Michael J. Zpevak ........... .. .. . . . . i il 185

Following the Supreme Court’s decision in Louisiana PSC v. FCC,
the FCC's ability to preempt state law, under the Communications Act,
was severely limited. This Article discusses the development and cur-
rent state of the FCC’s preemptive powers.

The author discusses the line of FCC preemption cases leading up
to the Louisiana PSC decision, the decision itself, and the line of cases
which attempted to follow the ambiguous standard established in that
decision. Several circuit courts interpreting Louisiana PSC have dis-
agreed about the various methods of severing federal and state issues
in a particular case. The author examines these cases and proposes
ways in which the FCC might operate effectively within the range of re-
stricted powers as mandated by these cases. Finally, the author dis-
cusses the future of the FCC's section one obligations in light of current
legal interpretations of its preemption authority.

GENDER PREFERENCES
By Lorna Veraldi and Stuart A. Shorenstein ...................... 219
In 1985, Jerome Lamprecht was denied a license to build an FM

station in Maryland. Instead, the license was awarded to his female
opponent pursuant to the FCC's gender preference policy. The policy
became the subject of a prolonged battle between the Congress and a
Commission which now refused to defend the preference. This Article
examines the interplay between legislative attempts to prevent the FCC
from modifying the policy and activist judicial review. Finaily the D.C.
Appeals Court struck down the policy on the grounds that available evi-
dence did not demonstrate a sufficiently direct connection between the
policy and the goal of broadcast viewpoint diversity. The authors review
the evidence available, and suggest that the court's holding was cor-
rect. The Article concludes with an examination of the future of the gen-
der preference.



ESSAY

THE IMPACT OF LAND USE REGULATION ON CELLULAR
COMMUNICATIONS: |S FEDERAL PREEMPTION WARRANTED?
By Jaymes D. Littlgjohn ......... ... ... . . . . . . i

As cellular telephone use has proliferated in the United States, so
has the need for antennas and equipment that make the cellular system
possible. These antennas often must be built in areas in which local
zoning regulations severely limit or prohibit the installation of the anten-
nas or towers that support them.

This conflict gives rise to a federal preemption issue, although the
issue has not yet been litigated. This Essay suggests that the FCC
should have the ability explicitly to preempt local zoning regulations
when such regulations conflict with the federally mandated goal of a
nationwide cellular network.

COMMENTS

THE LOWEST UNIT CHARGE PROVISION OF THE FEDERAL
COMMUNICATIONS ACT OF 1934, AS AMENDED, AND ITS
ROLE IN MAINTAINING A DEMOCRATIC ELECTORAL PROCESS

By Andrea D. Williams. . ........ ... ..o it iiiiiiiinanns

In recent years, expenditures by candidates for political office on
televised advertising has increased exponentially. Some see the high
costs of political advertising as a threat to the electoral process. As a
partial response to this perceived threat, Congress enacted the lowest
unit charge provision, 47 U.S.C. § 315(b)(1). The lowest unit charge
provision establishes a maximum rate (the lowest unit charge) that a
broadcasting station may charge a candidate for political office for ad-
vertising. The FCC defines the lowest unit charge as the most
favorable rate charged to any of the station's commercial advertisers
for the same time period.

In this Comment, the author examines the history of the lowest unit
charge provision, focusing on FCC interpretation and enforcement.
The author analyzes the provision in light of the economic realities
faced by broadcasters and candidates, and discusses the political re-
alities facing the provision in Congress. The author considers the pro-
vision in light of First Amendment values. Ultimately, the author argues
that the lowest unit charge provision protects the integrity of the electo-
ral process, but in order for the provision to operate effectively, broad-
casters, Congress and the FCC need to reevaluate their respective
roles.

THE PROBLEM OF INTERNATIONAL ACCOUNTING RATES: THE
EUROPEAN COMMISSION STEPS IN
By M. Veronica Pastor ...............c.cueiiiiiiiiiiiineanineenn.
Today, a telephone call from a European country to the United
States typically costs significantly more than the same call in the oppo-
site direction. This discrepancy is due, at least in part, to the fact that



most European governments own and operate telecommunications
monopolies within their borders. Such monopolies can dictate prices
without regard to cost of service, and are therefore under no pressure
to lower international calling rates. This Comment analyzes recent de-
velopments within the European Community, and within the member
European nations themselves, which will likely lead to increased com-
petition within and between European national telecommunication sys-
tems. The author concludes that such increased competition will result
in lower international rates.
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FCC Preemption After
Louisiana PSC

Michael J. Zpevak*

I. INTRODUCTION ... ..utvinit it inieeiinienanananns
II. PRE-LOUISIANA PSC PREEMPTION..................
III. Louisiana PSC and its Progeny .....................
A. “Treatment Severability” .......................

B. FM Subcarrier (“Subject Matter Severability”) ..

C. NARUC III (“Regulation Severability”).........

D. CPE Sales Agency ...............cooiiiiiinnn.n.

E. ARCO ..o,

F. Maryland PSC..........c.ccoviiiiiiiiiiiiiiinn.

IV. CALIFORNIA I—A SURPRISE THAT WASN'T .........
A. The “Impossibility Doctrine” Misnomer .........

B. The “Negation” Misnomer ......................

C. “Inseverability of Effect” ........................

D. Summary of Current Preemption Law ..........

V. “CALIFORNIA II” AND THE FUTURE ................
A. “California II” and Related Cases ..............

B. The Future ..............ccoviiiiiniiiiinnieinnns

VI. CONCLUSION .....iiriiiinitiiiiiiniiienineeananenns

I. INTRODUCTION

Richard McKenna first predicted it in 1985, it commenced
in 1986, and it culminated in 1990. But now that the Federal
Communications Commission’s (FCC) pre-Louisiana PSC' pre-

* Attorney. Federal Relations, Southwestern Bell Telephone Company. B.A.
St. Louis University, magna cum laude, 1972; J.D. St. Louis University, cum laude,
1976. Adjunct Professor (Telecommunications Law), Webster University Graduate
School, St. Louis. The author wishes to gratefully acknowledge the helpful sugges-
tions and assistance of Albert Halprin, Richard Hartgrove, Richard McKenna, and

Kathleen Padfield.

1. Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355 (1986) [hereinafter Loui-

siana PSC]).
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emptive powers have been whittled down to their statutory base
by the judiciary, how will the FCC, a nationally important
agency, fulfill its critical congressional mandate? The precise ex-
tent to which previous FCC preemptive authority has been
emasculated by recent appellate decisions may be subject to fair
debate. However, few would contend that the FCC faces a low
hurdle in continuing to implement national telecommunications
policies in light of the contemporary preemption-limiting legal
trend.

The referenced appellate decisions are grounded in legisla-
tive intent. These decisions do no more than interpret reason-
ably what many would contend were the original intentions of
Congress in enacting the pertinent portions of the Communica-
tions Act of 1934, as amended.? What has transpired, therefore,
is not a judicial assassination plot against FCC preemption au-
thority. Rather, what has happened is a justifiable realization on
the part of the courts that the legal theories supporting FCC
preemption had perhaps strayed somewhat over the years, and
needed to be realigned more closely with Congress’ original
desires.

Thus, rough boundaries of legally acceptable FCC preemp-
tion have now been drawn. What remains unclear is how the
FCC will continue to set national policy as required of it by sec-
tion 1 of the Act,® while not intruding upon state territory for-
bidden to it by section 2(b) of the Act.* This Article examines
the history leading up to the current state of the law governing
FCC preemptive powers, analyzes various ways in which the
FCC might operate effectively within the range of those re-
stricted powers, and offers some thoughts about where the cur-
rent road may lead us if the Commission is unable to fulfill its
section 1 obligations under current legal interpretations of its
preemption authority.

II. PRE-LouisiaNa PSC PREEMPTION

In his widely respected, scholarly 1985 article on FCC pre-
emption, Richard McKenna set forth a very thorough and en-

2. 47 US.C. §§ 151-613 (1988).
3. 47 US.C. § 151 (1988).
4. 47 US.C. § 152(b) (1988).
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lightening overview of the history and then-existing status of the
law governing preemption under the Communications Act.* But
he also did much more than that—he gave all the clues one
should have needed to foresee the landmark Louisiana PSC case
that would come down from the Supreme Court the following
year, effectively reversing a long line of cases by overturning
FCC preemption in the telecommunications equipment depreci-
ation area. Yet, probably many industry observers, whether or
not they exhibited it publicly, were taken aback by the result of
that case.

Section 1 of the Communications Act (the Act) grants the
FCC expansive powers over the telecommunications arena,
“[flor the purpose of regulating interstate and foreign commerce
in communication by wire and radio so as to make available, so
far as possible, to all the people of the United States a rapid,
efficient, nationwide, and worldwide wire and radio communica-
tion service. . . .”¢ Section 2(b) provides, in pertinent part,
“nothing in this chapter shall be construed to apply or to give
the Commission jurisdiction with respect to (1) charges, classifi-
cations, practices, services, facilities, or regulations for or in con-
nection with intrastate communication service by wire or radio
of any carrier. . . .”7 These parts of the Communications Act
have remained virtually unchanged since their adoption in 1934,
however there has been a definite evolution in terms of the judi-
cial translation of these sections over the years.

Despite the FCC’s 1968 Carterphone decision allowing the
connection of non-telephone company provided customer prem-
ises equipment (CPE) to the public switched network,® it became
clear to the FCC in the early 1970’s that some state commissions
were intending to prevent such interconnection within their ju-
risdictions. The FCC issued a declaratory ruling asserting pre-
emption over this area, and on appeal the Fourth Circuit
affirmed.® The court held that the section 2(b) censure on fed-
eral authority was limited to local matters “that in their nature

5. Richard R. McKenna, Preemption Under the Communications Act, 37 FED.
Comm. L.J. 1 (1985).

6. 47 US.C. § 151 (1988).

7. 47 U.S.C. § 152(b)(1) (1988).

8. Use of the Carterfone Device in Message Toll Tel. Serv., Decision, 13
F.C.C.2d 420 (1968).

9. Telerent Leasing Corp., Memorandum Opinion and Order, 45 F.C.C.2d 204
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and effect are separable from and do not substantially affect the
conduct or development of interstate communications.”'® Fur-
ther, based upon its interpretation of the legislative history, the
court held that the mirror-image language of section 221(b) in
Title II of the Act governing common carriers applied only in
situations where a service area straddled a state borderline.!
North Carolina Utilities Comm’n II v. FCC (NCUC II),"? de-
cided one year later, followed all the main holdings of NCUC I.

Also in 1977, in California v. FCC,' the D.C. Circuit ruled
that the FCC could regulate interstate services offered by other
common carriers (OCCs) even where the OCCs’ facilities were
situated entirely within the boundaries of a single state. The
Court held that the FCC could regulate facilities used for
both interstate and intrastate purposes wherever it was * ‘techni-
cally and practically difficult to separate the two types of
communications.’ ”’!4

In the 1982 Computer and Communications Indus. Ass’n v.
FCC decision,'® which affirmed the FCC’s preemption of state
CPE and enhanced services regulation in Computer I1,'¢ the
D.C. Circuit adopted the Fourth Circuit’s highly limited inter-
pretation in NCUC I and NCUC II of the applicability of sec-
tions 2(b) and 221(b). Thus, in his 1985 article Richard
McKenna rightly concluded that, under the law at that point,
“[e]ven if there is separability in the first instance between inter-
state and intrastate elements, the second part of the test applied
in the North Carolina cases and CCIA v. FCC may justify FCC
preemption—where the local services or facilities ‘substantially
affect{ing] the conduct or development of interstate

(1974), aff 'd sub nom., North Carolina Util. Comm’n v. FCC, 537 F.2d 787 (4th Cir.)
[hereinafter NCUC I, cert. denied, 429 U.S. 1027 (1976).

10. NCUC I, 537 F.2d at 792 (emphasis added).

11. Id. at 795 n.11.

12. 552 F.2d 1036 (4th Cir.), cert. denied, 434 U.S. 874 (1977).

13. 567 F.2d 84, 86 (D.C. Cir. 1977), cert. denied, 434 U.S. 1010 (1978).

14. Id. (quoting AT&T and Associated Bell Syst. Cos. Interconnection with Spe-
cialized Carriers, Memorandum Opinion and Order, 56 F.C.C.2d 14, 19 (1975))(em-
phasis added).

15. Computer and Communications Indus. Ass’'n v. FCC, 693 F.2d 198 (D.C.
Cir. 1982) [hereinafter CCIA v. FCC), cert. denied, 461 U.S. 938 (1983).

16. Amendment of Section 64.702 of the Commission’s Rules and Regulations,
Final Decision, 77 F.C.C.2d 384 (1980) [hereinafter Computer II], aff'd sub nom.,
Computer and Communications Indus. Ass’n v. FCC, 693 F.2d 198 (D.C. Cir. 1982).
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communications.’” >’

Two years later, the Fourth Circuit affirmed the FCC’s De-
preciation Preemption Order,'® which had asserted federal pri-
macy over certain telecommunications depreciation areas, with
the court following the same jurisdictional rationale as the North
Carolina line of cases. The court based its holding upon the con-
clusion that “the conduct and development of interstate commu-
nications would undoubtedly be affected by the states’
imposition of depreciation policies that slowed capital recovery
and innovation,”!® and went on to observe that “physical impos-
sibility is but one ground for preemption; frustration of federal
objectives provides a rationale at least equally valid.”*°

One month prior to release of the Louisiana PSC decision
by the Supreme Court, federal appellate courts were still faith-
fully following CCIA v. FCC and the North Carolina line of pre-
emption cases. In State Corp. Comm’n v. FCC,*' the Tenth
Circuit considered an appeal of an FCC order preempting states
from altering the sampling periods employed by local exchange
carriers (“LECs”) to separate the costs of equipment used in
both interstate and intrastate telecommunications services. The
court noted that the FCC could preempt “when the enforcement
of state law would conflict with federal law or otherwise frus-
trate achievement of Congressional objectives.””?? The court re-
lied heavily upon section 221(c) as empowering the FCC to
“‘classify the property’ of ‘carriers engaged in wire telephone
communication’ and ‘determine what property of said carrier{s]
shall be considered as used in interstate or foreign telephone toll
service.” ’2* The Court reasoned away both the section 152(b)
and 221(b) exemptions for state authority, on the same bases uti-
lized by the long line of cases before it,2* and proclaimed that
“[even] [s]tate regulation which formally restricts only intrastate

17. McKenna, supra note 5, at 203 (quoting CCIA v. FCC, 693 F.2d at 215).

18. Amendment of Part 31, Uniform Sys. of Accounts for Class A and Class B
Tel. Cos., Memorandum Opinion and Order, 92 F.C.C.2d 864 (1983), aff 'd sub nom.,
Virginia State Corp. Comm'n v. FCC, 737 F.2d 388 (4th Cir. 1984), rev'd sub nom.,
Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355 (1986).

19. Virginia State Corp. Comm’n, 737 F.2d at 395 (emphasis added).

20. Id. at 396 (emphasis added).

21. 787 F.2d 1421 (10th Cir. 1986).

22. Id. at 1425.

23. Id. (quoting 47 U.S.C. § 221(c) (1988)).

24. Id. at 1427-28.
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communications may not stand when it encroaches substantially
upon federal authority over interstate matters.””?

Thus, just prior to Louisiana PSC, the law of preemption
could be summarized as follows: the FCC could preempt mul-
tijurisdictional use of facilities if it was simply ““difficult™ to sepa-
rate the inter-and intrastate communications flowing over them,
and mere “frustration” of federal objectives could constitute a
“substantial effect” upon federal jurisdiction supporting preemp-
tion of intrastate communications as an independent ground (ir-
respective of whether inter- and intrastate communications
could be separated in some way). Taking due note of the relative
ease with which the FCC at that point was able to justify pre-
emption, McKenna concluded:

We are left with this situation: The courts have adopted a defi-
nition of intrastate that, as a practical matter, extends potential
FCC jurisdiction . . . over all common carrier communications facil-
ities. Even where separability of the interstate and the intrastate
can be demonstrated, the ‘“substantially affect” test may bring a
matter within the FCC’s preemptive power.2®

The following year, the Supreme Court granted certiorari to
review the Fourth Circuit’s affirmance of the FCC’s Depreciation
Preemption Order.

II1. LoursiaNa PSC AND ITS PROGENY

There were numerous signs that the Supreme Court in Lou-
isiana PSC would reverse the Fourth Circuit’s affirmance of the
FCC’s Depreciation Preemption Order. No less than twenty-
three different states, and thirty amici curiae, argued for rever-
sal, indicating a substantial show of force in alliance against
what many apparently saw as the continuation of unchecked
FCC preemption. Further, the FCC itself had originally ruled
that it had not intended for its Order to “have any preemptive
effect that does not arise by operation of law,” adding that “[n]o
policy of this Commission would be furthered by requiring state
commissions to adhere to the rules we have adopted for the pur-
poses of computing the interstate revenue requirement.”?’ It

25. Id. at 1427 (emphasis added).

26. McKenna, supra note 5, at 59.

27. Amendment of Part 31, Uniform System of Accounts for Class A and Class B
Tel. Cos., Memorandum Opinion and Order, 89 F.C.C.2d 1094, 1097 (1981).
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was only upon reconsideration that the FCC decided to
preempt.2®

Several aspects of Louisiana PSC are noteworthy. First, the
FCC clearly had much legal support for its position. In addition
to its broad-sweeping section 151 powers and the long line of
cases supporting federal preemption thereunder, the FCC also
found support in the applicability of section 220 of the Act. This
section provides that “[t]he Commission shall . . . prescribe for

. carriers the classes of property for which depreciation
charges may be properly included under operating expenses, and
the percentages of depreciation which shall be charged with re-
spect to each of such classes of property,” and that ‘“carriers
shall not, after the Commission has prescribed the [classes] of
property for which depreciation charges may be included . . .
charge with respect to any class of property a percentage of de-
preciation other than that prescribed therefor by the Commis-
sion.”?® Moreover, section 220(h) grants the FCC discretion to
‘“except the carriers of any particular class or classes in any State
from any of the requirements” under the section “in cases where
such carriers are subject to State commission regulation with re-
spect to matters to which this section relates.”*® A significant
number of industry observers probably thought (with justifica-
tion) that these specific statutory provisions, in addition to the
precedential momentum that FCC preemption was riding at the
time, ensured Supreme Court affirmance.

However, the Supreme Court felt strongly that the preemp-
tion trend needed to be retracked, and thus found ways to justify
rebutting every argument raised by the FCC. It stated that
neither the broad general FCC powers under section 151 nor the
specific powers under section 220 overrode the language of sec-
tion 152(b) that “nothing in this chapter shall be construed to
apply or to give the Commission jurisdiction with respect to (1)
charges, classifications, practices, services, facilities, or regula-
tions for or in connection with intrastate communication ser-

28. Amendment of Part 31, Uniform System of Accounts for Class A and Class B
Tel. Cos., Memorandum Opinion and Order, 92 F.C.C.2d 864 (1983), aff 'd sub nom,
Virginia State Corp. Comm’n v. FCC, 737 F.2d 388 (4th Cir. 1984), rev'd sub nom,
Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355 (1986).

29. 47 U.S.C. § 220(b) (1988) (emphasis added).

30. 47 U.S.C. § 220(h) (1988) (emphasis added).
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vice.”*' Thus, the Court held that section 152(b) expressly
“denies the FCC the power to pre-empt state regulation of de-
preciation for intrastate ratemaking purposes.”*?

The Supreme Court seemingly swept aside the long line of
appellate cases upholding preemption in a single stroke:

While it is certainly true . . . that state regulation will be displaced

to the extent that it stands as an obstacle to the accomplishment . . .

of the full purposes and objectives of Congress, it is also true that a

federal agency may pre-empt state law only when and if it is acting

within the scope of its congressionally delegated authority. . . . Sec-

tion 152(b) constitutes . . . a congressional denial of power to the

FCC to require state commissions to follow FCC depreciation prac-

tices for intrastate ratemaking purposes.>*
Finally, the Court distinguished its decision from many of the
preceding cases upholding FCC preemption by pointing out that
the Act’s separations provisions* furnished a perfect vehicle for
separating the interstate and intrastate components of the as-
serted jurisdiction in the case.’*

A. “Treatment Severability”

In summary then, the legal test before Louisiana PSC was
that section 152(b) barred FCC preemption only when (1) the
matter to be regulated was purely intrastate in nature, and (2)
federal objectives were not affected adversely by the state regula-
tion in question. In contrast, the test adopted by Louisiana PSC
is that section 152(b) bars FCC preemption even in the case of a
jurisdictionally mixed subject matter, whenever it is possible
somehow to effect separate, simultaneous federal and state regu-
lation over that singular subject matter. For purposes of this
article, this basis of severability will be referred to as “treatment

31. 47 US.C. § 152(b) (1988) (emphasis added).

32. Louisiana PSC, 476 U.S. at 373. Some might contend that the Supreme Court
must have construed the section 152(b) “in connection with” language very broadly to
support its conclusion that the statute amounts to a ‘“denial” of FCC power. The
problem with this interpretation of Louisiana PSC is, of course, that read too broadly,
“in connection with intrastate communication service could conceivably include
nearly any aspect of communications. Such a result would make no sense within the
overall context of the Act. Thus, there seems to be good reason for concluding that
the Court did not intend to construe the section 152(b) ““in connection with” language
in an overly broad fashion.

33. Id. at 374 (first emphasis added) (citation omitted).

34. 47 US.C. § 410(c).

35. Louisiana PSC, 476 U.S. at 375.
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severability,” since separate federal and state treatment of the
same, undivided subject matter was found to be practical, rather
than actually severing different aspects of the subject matter.3¢
Despite the decisive language of Louisiana PSC, the opinion
left more questions than answers.>” Thus, the circuit courts that
decided cases post-Louisiana PSC were called upon to render
important interpretations of the new preemption test.

B. FM Subcarrier (“Subject Matter Severability”)

Less than three months after Louisiana PSC was handed
down, an appellate court had the opportunity to interpret the
decision in a different context—the FCC’s expansive authority
over radio matters under the Communications Act. In FM Sub-
carrier,*® the FCC had preempted (prior to Louisiana PSC) state
regulation that had the effect of prohibiting or impeding entry of
radio common carrier services operating on FM subcarriers.*
The FCC instituted this action in support of its general pro-com-
petitive policies and based its preemption order upon its exclu-
sive federal jurisdiction over radio matters under Title III of the
Act.*

However, despite the fact that section 152(b) states ex-
pressly that it is subject to section 301, the D.C. Circuit, citing
Louisiana PSC, ruled that “[t]he obvious intent of this scheme is
to divide the jurisdiction over intrastate radio common carriage

36. Note that it is not possible to tell for certain from the language in the Louisi-
ana PSC opinion whether the Supreme Court was ruling that the Section 152(b) denial
of authority to the FCC over intrastate matters and the separability of treatment of
the subject matter under Section 410(c) each stood as independent bases of reversal, or
if it was only the existence of the combination of the two that warranted reversal.
Thus, one cannot be certain from the opinion what the Supreme Court would do with
the situation of a purely intrastate communications service, where state regulation of
the service somehow indirectly impeded a valid federal goal, and where it was impossi-
ble to carve out any basis for co-existing federal and state jurisdiction. However, in
the CPE Sales Ageney decision discussed infra, Section I11I(D), at least one post-Loui-
siana PSC appellate court has hinted strongly that the FCC could preempt in such a
situation.

37. See Richard R. McKenna, Preemption Reversed: The Supreme Court’s Deci-
sion in Louisiana Public Service Commission v. FCC, 39 ADMIN. L. REv. 43 (1987).

38. California v. FCC, 798 F.2d 1515 (D.C. Cir. 1986) [hereinafter FM
Subcarrier].

39. Use of Subsidiary Communications Authorization, Final Rule, 49 Fed. Reg.
19,659 (1984).

40. FM Subcarrier, 798 F.2d at 1517 (citing 47 U.S.C. §§ 301-399 (1988)).
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services between state and federal authorities. States retain
authority over the common carriage aspects of such services,
while the FCC is authorized to regulate the radio transmission
aspects.”’*' The court concluded that “whatever the extent of the
Commission’s Title III authority, it is limited to the non-com-
mon carrier aspects of intrastate radio communication . . .
[S]ection 301 does not authorize the Commission to preempt
state regulation of intrastate radio common carriage merely
because these regulations may frustrate the entry of FCC licen-
sees.””®? Thus, the court found a way under the Act, as inter-
preted in Louisiana PSC, to extend separate, non-conflicting
areas of jurisdiction to the FCC and the states by identifying two
distinct aspects of the subject matter at issue, one appropriately
assigned to the federal jurisdiction and the other to the state ju-
risdiction. In this fashion, the court was able to foster the dual
regulatory scheme intended by Congress while simultaneously
limiting FCC preemptive powers, as required by Louisiana PSC.
This is clearly a different type of severability than “treatment
severability,” because here the subject matter itself was divided
into separately regulable aspects. For purposes of this Article,
this second type of severability will be referred to as “subject
matter severability.”*’

C. NARUC III (“Regulation Severability”)

National Ass’n of Regulatory Util. Comm’rs v. FCC
(NARUC III),* an important case in the law of preemption for
several reasons, was next in the line of cases following Louisiana
PSC. In NARUC III, the FCC, post-Louisiana PSC preempted
all state regulation over the installation and maintenance of in-
side wiring used for both interstate and intrastate telephone

41. FM Subcarrier, 798 F.2d at 1519 (emphasis added).

42. Id. at 1520.

43. The case of Hawaiian Tel. Co. v. Public Util. Comm’n of Haw., 827 F.2d 1264
(9th Cir. 1987), cert. denied, 487 U.S. 1218 (1988) was decided subsequent to the FM
Subcarrier decision. Although an important case for several reasons not pertinent to
this article, in terms of preemption law this case merely pointed out that, under Loui-
siana PSC, a state’s independent depreciation rule is protected from federal preemp-
tion only after a uniform, FCC-derived separations formula has been applied. The
case explains that establishment of such separations formulas is, in the first instance,
subject to exclusive FCC jurisdiction under 47 U.S.C. § 410(c). /d. at 1276.

44. 880 F.2d 422 (D.C. Cir. 1989).
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communication. The Commission advanced two distinct
grounds to support its preemptive action: (1) that section 152(b)
reserves jurisdiction to the states only over common carrier com-
munication services (and the Commission had concluded in its
proceeding below that provision of inside wiring was no longer a
common carrier service); and (2) that even if section 152(b) were
applicable, inside wiring was not severable into separate inter-
state and intrastate components so as to permit separate federal
and state regulation over that subject matter. The D.C. Circuit
rejected the first FCC argument, and furnished a significant in-
terpretation of Louisiana PSC regarding the second argument.

As to the first FCC argument, the court pointed out that
the reach of section 152(b) is not limited by its express terms to
intrastate common carrier communication services. The court
noted that even if section 152(b) could be so interpreted, “inside
wiring would still fall within [that section] as a facility or service
offered ‘for or in connection with’ a common carrier communica-
tion service, namely, intrastate telephone service.”’*’

With respect to the second FCC argument, the court re-
jected what it referred to as the “circularity”’ of the FCC’s rea-
soning. The Commission had ruled that provision of inside
wiring had to be preempted because it was no longer severable
into separate state and interstate components, that it was no
longer severable because it was no longer subject to the jurisdic-
tional separations process of section 410(c), and that it was no
longer subject to section 410(c) because the FCC had concluded
that it was not a common carrier service and was preemptively
deregulated. Had this reasoning prevailed, the FCC potentially
could have asserted preemption as it did prior to the Louisiana
PSC decision.*¢

The D.C. Circuit did acknowledge, however, that the FCC
had legitimately established a valid federal policy goal of a freely
competitive market for interstate inside wiring, and that there
could be certain state regulations that would clearly impede that
valid federal goal, thus justifying federal preemption. The court
held only that the FCC’s original preemption order was over-
broad in purporting to preempt all possible state regulation in

45. Id. at 428 (emphasis added).
46. Id. at 429.
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the area—even that which could not be said to impede any as-
pect of the FCC’s federal goal. Therefore, the Court remanded
to the FCC for further proceedings to identify the limited, spe-
cific areas of potential state regulation which could “thwart or
impede” attainment of the federal goal of a competitive inter-
state inside wiring market.*’

Thus, NARUC III set forth two important lessons stem-
ming from Louisiana PSC. First, section 152(b) reserves to the
states jurisdiction over not only common carrier intrastate serv-
ices, but also over non-common carrier facilities or services of-
fered for or in connection with an intrastate common carrier
service. Second, in addition to finding ways to permit overlap-
ping state and federal jurisdiction over precisely the same subject
matter to co-exist (i.e., “treatment severability,” such as under
the section 410(c) separations process), and in addition to *“sub-
ject matter severability” (as in FM Subcarrier), another accepta-
ble way to devise severability under the dual regulatory scheme
of the Communications Act is to permit separate, non-conflicting
state and federal regulations over the same, undivided subject
matter. For purposes of this article, this third form of legally
acceptable severability will be called “‘regulation severability.”
Significantly, the court noted with respect to this second point
that when the FCC preempts certain state regulations over a
given subject matter, it “has the burden . . . of showing with
some specificity that [if not preempted, the particular state regu-
lations being preempted] would negate the federal policy” in
question.*®

D. CPE Sales Agency

One month after NARUC III, the D.C. Circuit issued its
decision in the CPE Sales Agency case,* which also involved an
FCC preemption order entered after Louisiana PSC. As a pre-

47. Id. at 430. As an example of a state regulation which could impede the fed-
eral goal of a competitive inside wiring market, the Court described a regulation
which would permit telephone companies to bundle their inside wiring charges with
charges for basic telephone service, thereby preventing consumers from making in-
formed price-related choices among competing vendors of inside wiring services. Id.

48. Id.

49. Illinois Bell Tel. Co. v. FCC, 883 F.2d 104 (D.C. Cir. 1989) [hereinafter CPE
Sales Agency).
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condition to permitting Bell Operating Companies (‘“BOCs”)*
to sell CPE on an integrated basis instead of under Computer 11
structural separation, the FCC required, inter alia, that the
BOC:s provide a reasonable number of unaffiliated CPE vendors
the opportunity to be BOC sales agents. Under such sales
agency arrangements, unaffiliated CPE vendors would be able to
sell their own CPE products in packages along with the BOCs’
network services, as the BOCs’ agents, the same way that the
BOCs’ affiliated CPE companies were then operating, and ac-
cording to the same terms, conditions and commissions.>! Fur-
ther, to protect the FCC’s pro-competitive CPE policy which the
sales agency requirement was intended to support, the FCC also
preempted all state regulations that were inconsistent with its set
of BOC nonstructural safeguards, including the sales agency
requirement.>?

One BOC appealed on a number of different grounds, in-
cluding that section 152(b) barred FCC preemption of state reg-
ulation of intrastate services that were sold under these CPE
sales agency arrangements.*® Justifiably, the D.C. Circuit found
that Centrex service, the BOC network service most often sold
under such agency arrangements, although itself arguably quite
local in nature because it is universally tariffed solely at the state
level, “supports both interstate and intrastate communica-
tions.”*>* The court reasoned that a ‘“‘federal right of access to
the interstate communications network was, in fact, implicated
in the provision of Centrex.”>* Accordingly, the court held that
the subject matter of the FCC’s preemption order was jurisdic-
tionally mixed, rather than purely intrastate as argued by peti-
tioners, and that therefore Section 152(b) under Louisiana PSC
did not act as an express denial of FCC jurisdiction over the

50. The BOCs are the 22 local Bell telephone companies that were divested from
AT&T as part of the Bell System consent decree on January 1, 1984. United States v.
AT&T, 552 F. Supp. 131 (D.D.C. 1982), aff 'd sub nom., Maryland v. United States,
460 U.S. 1001 (1983).

51. Furnishing of CPE by the BOCs and Indep. Tel. Cos., Report and Order, 2
FCC Rcd. 143, 156 (1987).

52. Id. at 160.

53. CPE Sales Agency, 883 F.2d at 112-13.

54. Id. at 113 (quoting Furnishing of Customer Premises Equipment by the BOCs
and the ITCs, Report and Order, 2 FCC Rcd. 143, 160 (1987)).

55. Id.
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subject matter in the first instance.*¢

Coming then to the necessary next question of severability,
the D.C. Circuit concluded that ‘‘the package of nonstructural
safeguards the Commission has rationally chosen . . . including
regulation of the manner in which Centrex and like network
services are marketed jointly with CPE—does not appear capa-
ble of severance into discrete interstate and intrastate compo-
nents.”*” Since the D.C. Circuit also agreed with the FCC that
the Commission had “legitimately determined that inconsistent
state regulation of joint CPE/service marketing would negate
the valid federal goals of the order under review,”® the court
upheld the FCC’s preemption order.

Neither “treatment severability” nor ‘“‘subject matter sever-
ability” probably would have been possible for the subject of the
FCC’s preemption in this case. However, one may ask why the
court did not see this fact situation in the same manner as it saw
inside wiring a month earlier in NARUC II], and did not find
“regulation severability” to be feasible and therefore legally re-
quired. It appears that, conceivably, a state could have adopted
a regulation that could co-exist with the FCC’s sales agency
rules without negating the FCC’s pro-competitive CPE policy.
For example, a state commission could have required monitor-
ing of the number of unaffiliated CPE vendors with whom a
BOC had entered into sales agency contracts, and could have
required a minimum number of such contracts at all times,
thereby helping ensure attainment of the FCC requirement of a
“reasonable” number of such contracts. Any such state require-
ment would not be inconsistent with the federal goals established
by the FCC, and it was only “inconsistent state regulation” that
the FCC’s order preempted. In contrast, the FCC’s order in
NARUC III preempted all state regulation over the installation
and maintenance of inside wiring—not merely that which was
inconsistent with federal regulation. On this basis, NARUC III
and CPE Sales Agency can be reconciled.

A final, most interesting facet of the CPE Sales Agency deci-
sion comes from a brief point made in a footnote. The court
stated: “Even if Centrex were a purely intrastate service, the

56. Id. at 113-14.
57. Id. at 115.
58. Id. at 116.
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FCC might well have authority to preemptively regulate its mar-
keting if—as would appear here—it was typically sold in a pack-
age with interstate services. Marketing realities might themselves
create inseparability.”’*® This language is important for two rea-
sons. First, it indicates that at least one circuit has read Louisi-
ana PSC as not barring FCC preemption of even a purely
intrastate service where the state regulation results in the nega-
tion of a valid federal goal. Second, the language points up a
fourth principle of severability, which for purposes of this Arti-
cle will be called “inseverability of effect.” In other words, the
court acknowledged that there might be circumstances in which
the plain realities indicate that the effects of state regulation can-
not practically be limited to the state jurisdiction, and where
that factor can support federal preemption. As will be seen in
Part IV, infra, the Ninth Circuit may indeed have picked up this
concept and breathed legal life into it.

E. ARCO

The next of the Louisiana PSC progeny was the ARCO
case,® involving an FCC preemption order originally adopted
prior to, but confirmed after, the Louisiana PSC decision. The
FCC preempted a Texas PUC ruling which had prohibited
Southwestern Bell Telephone Company (Southwestern) from
providing a customer who operated a private microwave com-
munications network with additional connections to the public
switched network within Southwestern’s franchised territory.
The Texas PUC was concerned that, since the other end of this
customer’s private microwave network was located within a dif-
ferent telephone company’s franchised area, Southwestern’s
compliance with the customer’s request would in effect permit
the customer to avoid dealing with that other telephone com-
pany entirely. The Texas Commission argued that the FCC
could not preempt because to do so would amount to the asser-
tion of federal regulation over the determination of local tele-
phone company franchise boundaries—a matter reserved to
exclusive state regulation for many years. The D.C. Circuit dis-

59. Id. at 113 n.7 (emphasis added).

60. Public Util. Comm’n of Tex. v. FCC, 886 F.2d 1325 (D.C. Cir. 1989) [herein-
after ARCO] (the Atlantic Richfield Company (ARCO) was a principal party in the
case, and thus this decision has generally come to be known as the “ARCO case”).
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agreed, noting that the Texas PUC’s order on its face purported
to apply to additional connections that indisputedly would be
used by the customer for both intrastate and interstate
communications.®'

The first significant preemption aspect of this case was the
court’s express acknowledgement of ‘“‘regulation severability.”’¢?
Southwestern’s inability to separate interstate from intrastate calls
does not, by itself, justify pre-emption unless that technological in-
separability also prevents the FCC from separating its regulation
into interstate and intrastate components. When one bears in mind
[that the] Texas PUC order prohibit[ed] Southwestern from laying
any additional lines in Dallas, including those which would be
needed by ARCO for placing interstate calls . . . as well as South-
western’s inability to distinguish between intrastate and interstate
calls on its lines, the FCC reasonably treated this case as one in
which ‘it was not possible to separate the interstate and intrastate

components of . . . [its] regulation.’®®

ARCO is also significant from a preemption perspective in
that the court declined to consider a possible way to effect sever-
ability which was raised for the first time on appeal. Some par-
ties to the appeal argued that although Southwestern could not
separately identify interstate and intrastate calls in this situation,
ARCO could do so, and on that basis, separate federal and state
regulation was possible, thus defeating federal preemption.
While agreeing that this was indeed possible, the court stated:
“The FCC bears the burden of showing that its pre-emption or-
der is necessary on the basis of the record developed before it.
The Commission is not, however, required to anticipate any con-
ceivable argument that might be raised by intervenors on
appeal.”®

F. Maryland PSC

The 1990 Maryland PSC% case dealt with a dispute be-
tween the FCC and the Maryland Commission over the author-
ity to regulate the price charged for a LEC service known as
“DNP” or Disconnect-Nonpay, which is the disconnection of a

61. Id. at 1334.

62. See supra, Section III(C).

63. ARCO, 886 F.2d at 1334 (first emphasis added).

64. Id.

65. Maryland Pub. Serv. Comm'n v. FCC, 909 F.2d 1510 (D.C. Circuit 1990)
[hereinafter Maryland PSC].
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subscriber’s telephone service for nonpayment of either intra-
state or interstate service charges. The Maryland Commission
challenged the FCC’s post-Louisiana PSC preemption of Mary-
land’s imposition of a $4.2 million surcharge on AT&T for
DNP. The case is important because it appears to have inter-
preted Louisiana PSC in terms of a burden of proof issue.

The Maryland Commission argued on appeal that it might
have been possible technologically to cut off a subscriber’s inter-
state access without also cutting off intrastate access, thus estab-
lishing “subject matter severability” and defeating the FCC’s
preemption order. Recalling its earlier ARCO decision, how-
ever, the D.C. Circuit noted that, at the time it issued the order
under appeal, “the FCC believed that such a separation was not
practical.”®® Noting further that the Maryland PSC had not in-
troduced any evidence before the FCC to cast doubt on the
Commission’s finding of inseverability, the Court went on to re-
ject the state commission’s claim on appeal: “[W]here the state
has not suggested a means to unbundle the interstate and intra-
state components of a matter, ‘we have no basis to quarrel with
the FCC’s contention that no order could have accommodated
both the local and federal regulatory interests.” ’¢’

This language may suggest that the D.C. Circuit thinks that
once the FCC has concluded that there is inseverability, the bur-
den of proof shifts to the party asserting that severability is pos-
sible. If so, the Ninth Circuit apparently would disagree.

IV. CAaLIFORNI4A I—A SURPRISE THAT WASN'T

Although CaIifornia 1,%® the Ninth Circuit’s reversal of the
first three FCC orders in Computer 111, is also perhaps prop-
erly viewed as one of Louisiana PSC’s progeny, the case is sig-

66. Id. at 1516 (emphasis added).

67. Id. (quoting ARCO, 886 F.2d at 1334).

68. California v. FCC, 905 F.2d 1217 (9th Cir. 1990), [hereinafter California I).

69. The three orders were: (i) Amendment of Section 64.702 of the Commission’s
Rule and Regulations, Phase I Order, 104 F.C.C.2d 958 (1986), (ii) the Phase I Re-
consideration Order, 2 FCC Rcd. 3035 (1987) and (iii) the Phase II Report and Order,
2 FCC Rcd. 3072 (1987). All were vacated sub nom., California v. FCC, 905 F.2d
1217 (9th Cir. 1990). See also Memorandum Opinion and Order on Further Recon-
sideration (Phase II), 3 FCC Rcd. 1150 (1988); Memorandum Opinion and Order on
Further Reconsideration and Second Further Reconsideration (Phases I and II), 4
FCC Rcd. 5927 (1989) [hereinafter Computer III].
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nificant enough to warrant separate discussion. It is often
viewed as one of those “surprise” appellate cases, but the deci-
sion’s preemption holdings certainly should not have caught the
bar off guard.” To the contrary, when one realizes that Louisi-
ana PSC was handed down two weeks after the FCC’s first Com-
puter III order was adopted”! one sees that it was easy to predict
at the time that the Computer III preemption orders were
doomed. These FCC orders preempted all state tariffing of en-
hanced services sold by communications carriers, al/l state regu-
lations requiring structural separation between a carrier’s basic
and enhanced service operations, and all state nonstructural
safeguards that were inconsistent with or more stringent than the
FCC’s.”

The Ninth Circuit concurred with the rationale adopted by
the D.C. Circuit in NARUC II1, and held that section 152(b), by
its own terms, applies not only to intrastate common carrier
services but also to matters “in connection with intrastate com-
munication service by wire or radio of any carrier.”’* Thus, the
Ninth Circuit held that regulation of enhanced services—also
previously determined by the FCC to be non-common carrier
services—does not escape the section 152(b) reservation to state
jurisdiction under the Act.”

However, unlike the D.C. Circuit, the Ninth Circuit ap-
pears to have been more willing to accept asserted bases of sever-
ability heard for the first time on appeal:

[T]he state petitioners call our attention to voice mail services that

70. Perhaps the author was not alone in being surprised by the Ninth Circuit’s
reversal, by a divided panel, of the FCC’s public interest determination that the Com-
puter II structural separation rules should be replaced with the Computer III set of
nonstructural safeguards for BOC provision of enhanced services. See California I,
905 F.2d at 1246.

71. The Phase I Order was adopted at the FCC’s May 15, 1986 Open Meeting.
Louisiana PSC was decided May 27, 1986.

72. California I, 905 F.2d at 1239. Enhanced services are offered over common
carrier transmission facilities and employ computer processing applications that act
on the format, content, code, protocol or similar aspects of a subscriber’s transmitted
information; provide a subscriber with additional, different, or restructured informa-
tion; or involve subscriber interaction with stored information. 47 C.F.R. § 64.702(a)
(1992). Basic services are essentially those communications transmission services that
do not involve any enhanced characteristics.

73. California I, 905 F.2d at 1240 (quoting 47 U.S.C. § 152(b)(1)) (emphasis
omitted).

74. Id. at 1240-42.
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are offered to discrete locales within a state . . . . The FCC does not
explain how the structural separation of such purely intrastate en-
hanced services from basic telephone service would interfere in any
way with a carrier’s ability to provide interstate enhanced service
... on an integrated basis.”®
Thus, the Ninth Circuit may place a heavier burden upon the
FCC than the D.C. Circuit in terms of anticipating potential as-
pects of severability prior to issuing a preemption order.

A. The “Impossibility Doctrine” Misnomer

The court also noted the jurisdictionally mixed nature of
most enhanced services, and thus was compelled to entertain the
next issue in the post-Louisiana PSC preemption analysis:
whether the subject matter was severable in some way and thus
susceptible to the dual regulatory 