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PREFACE

The hyperactive world of mass media law guarantees authors
of the undergraduate journalist text something to write about at
short intervals. It also guarantees them the humbling under-
standing that there is much they will not write about because
they can’t. There is too much happening; the flood is too great
to let their wit tell economically that which reasonably can fit
between covers to occupy an academic term. There are too many
court cases (see the bulging new looseleaf service, Media Law
Reporter, made indispensable in its one year of life) ; too many
federal bills (98 in Congress affecting news work in mid-1977,
reports the Reporters Committee for Freedom of the Press);
too many states passing or revising sunshine acts, FOI acts,
privacy acts, as Missouri’s Freedom of Information Center re-
minds us with its invaluable periodic reports; too many private
and public persons ‘“‘out there” who, for whatever reasons, march
to the decade’s fervent and unmuffled drumbeat of “Litigate!”
and seek the six or seven-figure judgment in libel suits that mul-
tiply in number—and, the journalist’s nagging worry is, in suc-
cess under Gertz v. Robert Welch, Inc.

The guarantees of the perfervid pace of legal change do not
run out with the assurance of employment for textbook authors.
They include, for readers, the promise of a fresh, unremitting
flow of engrossing stories: In the fact situations of law cases
which uncover the personal worlds of those with true or fancied
injury to reputation, to privacy or copyright. In the head-butt
of journalist and sequestering public-record-keeper. In the dra-
matic refusal of the reporter or editor to do a judge’s bidding
of “Speak!” or “Be silent!” In the realization—for those who
will attend to history—that no journalistic rule has less safely
been allowed to slumber than “vigilance,” and what has happened
in our past has lapsed but come again in different dress, Milton’s
censor of the backward collar reincarnated in the CIA trench-
coat.

Seldom historians, journalists are, rather, the world’s greatest
presentists. Many of them innocent of what has gone before
them in the ancient struggle for freedom of the press, they have
based a tardy institutionalizing of vigilance on current alarm
over current problems in press freedom. Gradually since World
War 11, they have created surveillance and action arms within
their professional societies and established the Reporters’ Com-
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PREFACE

mittee for Freedom of the Press, to join such veteran First
Amendment champions as the long-established American Civil
Liberties Union and the American Jewish Committee.

This book is permeated by its authors’ reliance on history,
stemming from history’s services in helping us think realistically
about the present and steadying us in today’s and future fights
in freedom and control. If freedom is our first value, and zeal
In its cause indispensable, history’s evidence can provide equally
indispensable steel. Iistory’s tutoring can give balance that
shields us from excesses of despair and elation over freedom’s
current state, and lend the poise and equanimity that modify
the shrillness of zeal and shouted aphorisms.

The sobering statistics reported in Press Censorship News-
letter, about apparently increasing, nationwide press control, can
chill the heart. As gag orders spread like grass fires through
the courts, presentists inveigh, and historians might well join
them. Yet against what do we weigh these lists of, say, 75 prior
restraint actions over a few months’ time? When courtroom
closures against reporters present us with a sweeping, new phase
of prior restraint, would not journalists’ imprecations benefit
from a knowledge of history in addition to gut feelings of revul-
sion? History, at least, could rescue us from the illusion that
prior restraint is now reborn after an absence of 200 years and
more; could inform us that prior restraint has never disappeared
from our national life long enough to warrant pronouncing it
dead. Might we not be stronger by arguing and acting from
fact?

Might we not benefit in the same exercises from comparisons
of the odious ‘“prior restraint” with the equally repugnant “sedi-
tion” actions which were embedded for decades in prosecutions
called (no doubt as euphemism) criminal libel? For most of
half a century, 100 criminal libel actions per decade reached
the nation’s appeals courts, and no one knows how many con-
victions in local courts were never appealed and so never counted.
And now, for nearly half a century, they’ve nearly disappeared.
Their demise represents a respectable advance in freedom. Could
knowledge of this flow and ebb in control steady us, protect us
from the counsels of panic and despair in dealing with today’s
strengthened censors?

Are journalists’ assaults on secrecy in government, on con-
tempt actions, on obscenity prosecutions, the better off where
they march uninformed about the past? Is the past deliberately
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PREFACE

curtained in the hope of hiding evidence that might damage free-
dom’s present cause? Might knowledge of the past give us a
better base from which to argue freedom for today? And if,
indeed, some pieces of evidence of the past do not fit our present
case for freedom, would journalists argue we are better off for
not knowing them?

Everything in our national history suggests that, as free press
and speech go, they go obstructed, less at some times, more at
others; never “absolute” in fact, and the concept ‘“‘absolute”
qualified even by the late Justice Hugo Black as to time and place
and manner. Unwilling though they are to charge history with
the burden of forecasting, the authors yet find no sign that the
absolutists will be rewarded with the reaching of their goal. So-
ciety’s need for the intransigent absolutists seems plain, none-
theless: They drive the more circumspect toward the narrowest
ground that reason will permit control of speech and press to rest
on; toward sounder thought and fuller logic in stating legal
boundaries for expression; toward clarifying an ethic that will
compete with the appeal of the absolutists’ “total freedom’’;
toward *‘fighting like tigers,” as journalists are adjured to do,
to drive back and cage censorial acts and impulses in law and
society.

This edition, like its predecessors, would have suffered much
without the assistance of a large number of individuals, firms
and institutions. Copyright holders who have generously allowed
us to quote materials from their works include (in alphabetical
order by author) :

American Bar Association, Legal Advisory Committee on Fair
Trial and Free Press, Court Procedure to Accommodate Rights
of Fair Trial and Free Press.

Earl W. Kintner, “Federal Trade Commission Regulation of
Advertising,” 64 Michigan Law Review 1280-1281 (May, 1966).

The Louwisrille Courier-Journal and Times, “Guidelines for
Advertising Acceptance.” Special thanks are due to Mr. Donald
B. Towles, Vice President.

The National Association of Broadcasters, The Television Code,
Nineteenth Edition, June, 1976. Special thanks are due to Claire
Biondi Jarvis, editor of the NAB Code News.

The New York Times, “Standards of Advertising Acceptabil-
ity,” November, 1975. Special thanks are due to Robert P. Smith
of the Advertising Acceptability Department.
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Colleagues in the study of communications law who generously
helped us include Professors David A. Anderson, School of Law,
and Kent R. Middleton, Department of Journalism, The Univer-
sity of Texas at Austin; and Professors James Hoyt and Mary
Ann Yodelis Smith and graduate students Dorothy Bowles and
Arthur Perez, all of the University of Wisconsin—Madison.
Others include Prof. John T. Ilamner, Hall School of Journalism,
Troy State University, acknowledgement of whose kindly correc-
tions is long overdue; Prof. Michael Petrick of the University
of Maryland College of Journalism; and Prof. Steven J. Sim-
mons. Professors Maurice D. Leon and Roy Mersky, Librarians,
respectively, of the Schools of Law at Texas and Wisconsin, were
unfailing in their interest and aid.

Finally, we thank those, most indispensable of all, who spend
the season known as ‘‘revision time” in lockstep with the authors
—_our wives, Ann S. Nelson and Letitia Thoreson Teeter.

Chapters 1, 3 through 5, 9, 10, 12 and 13 were written by
Nelson, as well as Chapter 2 with a strong assist from Teeter;
Chapters 6 through 8, 11, and 14 through 16 were written by
Teeter.

HaroLD L. NELSON, Madison, Wis.
DwWIGHT L. TEETER, JR., Austin, Texas
May, 1978
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LAW OF
MASS COMMUNICATIONS

Part |

PRINCIPLES AND DEVELOPMENT OF
FREEDOM OF EXPRESSION

Chapter 1
FREEDOM AND CONTROL

The Worth of Freedom.

The Constitutional Guarantees.

Legal Boundaries for Speech and Press.
Control by Three Government Branches.

oo
(]

A major test of a nation’s freedom is the degree of liberty its
people have in speaking, writing, and publishing. Seventeenth and
Eighteenth Century thought in much of Western Europe and Ameri-
ca turned to faith in man’s reason as the safest basis for govern-
ment. And if man was rational, indeed, he needed access to a
maximum flow of information and opinion as a basis for making
decisions. Leaders of Enlightenment thought considered freedom of
speech and press indispensable to the life of a public capable of
self-government. In addition, it was widely considered that this
freedom was essential to the individual’s own development and
realization, a “natural right” to which every man had claim in
exploiting his faculties.

Even the age of faith in pure reason and natural rights, however,
stopped short of granting men perfect freedom in all that they did
or said. Men turned over to government the powers and rights
which it needed in order to protect them in the enjoyment of their
rights, in Lockean theory. Furthermore, though the outer bounda-
ries of the freedoms enjoyed might be few and indistinct, some
boundaries existed. To the mid-Twentieth Century, which grants at
most that man possesses some elements of reason in his complex
makeup, and which is skeptical indeed about the existence of “natu-
ral rights,” boundaries continue to exist.

1



2 FREEDOM OF EXPRESSION Pt. 1

The hand of authority rests lightly on speech and press at some
places and times, heavily at others. But its presence is felt every-
where, including the nations of the western world which generally
consider themselves the most freedom-loving of all. Some degree of
legal control over expression has been sought or permitted by the
freest societies through history; for although the values of free
speech and press may be considered paramount and be exalted, there
are circumstances where other values may take priority and win in a
conflict over rights. The individual’s right to his good reputation
limits verbal attacks through the penalties of the civil libel law;
society’s interest in morality denies legal protection to the obscene;
a host of laws regulating business, industry, and trade applies fully
to the commercial press and broadeasting.

SEC. 1. THE WORTH OF FREEDOM

Major values underlying free speech and press are society’s need
for maximum flow of information and opinion, and the indi-
vidual’s right to fulfillment.

It is not always easy to separate society’s need and the individual’s
right as the two grounds for freedom of expression. If the individu-
al’s right is thoroughly protected, the social good in confrontation of
ideas presumably follows. John Locke, often called the philosophical
father of the American Revolution, in the Seventeenth Century
argued the individual’s rights—the “natural right” of every person
to life, liberty, and property. His ideological descendants included
speech and press as one of these liberties, equally applicable to all
men in all times and situations, they held.!

Almost half a century earlier, John Milton’s seminal Areopagitica
went straighter to the social good as the justification for expression.
Arguing against pre-publication censorship in 1644, he cast his case
in the religious context, and said that religious truth—so ubiquitous-
ly sought or asserted in that century when wars still were fought
over whose god should prevail—was so essential to the fate of
mankind that authority should open up the arena for debate. Truth
was the only safe basis for a society’s life, he said: ? )

And though all the winds of doctrine were let loose to
play upon the earth, so Truth be in the field, we do
injuriously, by licensing and prohibiting, to misdoubt her
strength. Let her and Falsehood grapple; who ever knew
Truth put to the worse, in a free and open encounter?

! John Locke, Second Treatise of Government, ed. Thomas P. Peardon (NY.,
1952); Leo Strauss, Natural Right and History (Chicago, 1953).

Z John Milton, Areopagitica (Chicago, 1953). See Thomas I. Emerson, The
System of Freedom of Expression (New York: Random House, 1970), Chap. 1,
for discussion of social and individual goods. Also Vincent Blasi, The Checking
Value in First Amendment Theory, 1977 Am.Bar Foundation Res.J. 523.




Ch. 1 FREEDOM AND CONTROL 3

There are men who would rather talk than live, no doubt, and
without the protection of their individual right to do so, life would
be empty to them. Human beings are fulfilled in many ways, and
for many none is more important than making their views known
and felt. To be allowed to cxpress is central to the right to use one’s
faculties and to develop his personality—one way of defining liberty.
There are many who would deny that this freedom, or any other,
constitutes a “natural right” as defined by the Enlightenment.® But
that it is real, important to human dignity, and worthy of far-reach-
ing protection under law is widely agreed upon by societies of the
West.

The social good has been more compelling to the Twentieth
Century as a basis for freedom and control of expression than has
natural right. Society’s stake in free speech and press is plain in the
structure and functioning of a self-governing people: Only through
a “clash of ideas in the open marketplace” can working truths be
arrived at; the widest diversity of opinion and information must
course through the channels of debate and discussion in arriving at
solutions to problems and sound public policy. If Milton found freer
debate essential to religious “truth,” modern man finds the confron-
tation of one idea with another, one set of facts with others,
essential to all kinds of “truth,” in social relations, politics, econom-
ics or art.

The individual and the society benefit alike, of course, in the
rationale of the western world’s practice of open debate. Whether
the goal is sound public policy, the news media’s serving as an
external check on government, human beings’ fulfillment of their
potentialities, maintaining the kind of community where people do
not need to live in suspicion and distrust of each other, or the
fulfilling of the “duty of the thinker to his thought,” free expression
is held as crucial.

Jurists and lawyers alike have based their cases for freedom on
both the social and the individual good. Barrister Francis L. Holt,
whose early Nineteenth-Century work on libel was one of the
English texts heavily relied on by American law, put primary
emphasis on freedom of the press as one of the “rights of nature

* % * that is to say, of the frec exercise of our faculties”; but
at the same time saw the common good in England’s “system of
liberty, equally remote from feudal anarchy, and monarchial despot-
ism” as being “the fruit of a free press.”*

Twentieth-Century jurists speak similarly. Justice Hugo Black of
the United States Supreme Court pointed out in Braden v. U. S. that

3 Morris R. Cohen, Reason and Nature (Glencoe, Ill., 1953), 2d ed., Ch. 4.

4 Francis L. Holt, The Law of Libel * * * in the Law of England, ed.
Anthony Bleecker (New York, 1818), quoted in H. L. Nelson, Freedom of the
Press from Hamilton to the Warren Court (New York, 1967), pp. 19-20.



4 FREEDOM OF EXPRESSION Pt. 1

“There are grim reminders all around this world that the distance
between individual liberty and firing squads is not always as far as
it seems.”® And in Bridges v. California, he wrote of society’s
stake: contempt of court citations for newspaper comment about a
trial in progress, he warned, “produce their restrictive results at the
precise time when public interest in the matters discussed would
naturally be at its height.”

Yet to suggest that the worth of freedom to the individual and
the society goes unchallenged, even in western democracies, is
misleading. In any society, some hate and fear the expression of
ideas contrary to their own. Is it permissible or proper to allow
newspapers to attack my religion? To permit a socialist newspaper
to publish in times of threat from “alien ideologies”? Even today,
after almost two centuries in which the First Amendment to the
Constitution has proclaimed free speech and press as a central
American value, some Americans answer “no.”’

One doubt expressed about free speech is that, for all its supposed
power to bring about understanding and agreement, it really accom-
plishes little. Widespread discussion, freely engaged in, may in this
view lead to no settlement of issues. Even scholars and social
scientists, supposedly trained in coming to conclusions on the basis of
evidence, find it hard to get agreement among themselves. And as
for men in general, the argument continues, they are not really
disposed to engage in the difficult process of hammering out serious
issues, for they find mental effort the most onerous of work.?®

There is also the position that true “liberation” of societies cannot
come about as long as toleration of aggression in national policies is
practiced, or if racial, religious, or class hatred may be propounded.
Some ideas and policies must be forbidden in this view, for to permit
them free rein is to tolerate conditions that perpetuate servitude and
unhappiness.’

The right to challenge or denounce the principle and worth of free
expression is itself, of course, a rough measure of the extent of
freedom in a society. “* * * [M]an can seem to be free in any
society, no matter how authoritarian, as long as he accepts the

3365 U.S. 431, 445446, 81 S.Ct. 584, 593 (1961).
8314 U.S. 252, 268, 62 S.Ct. 190, 196 (1941).

7 Charles E. Swanson, “Midcity Daily: What the People Think a Newspaper
Should Be,” 26 Journalism Quarterly 173 (June 1949); Hadley Cantril, ed.,
Public Opinion 1935-1946 (Princeton, 1941), pp. 244-245.

8 Frank Knight, Ethics of Competition and Other Essays (New York: Harper &
Brothers, 1935), pp. 302, 304, 353.

9 Robert P. Wolff, Barrington Moore, Jr., Herbert Marcuse, A Critique of Pure
Tolerance (Boston, 1965), pp. 87—ff.




Ch. 1 FREEDOM AND CONTROL 5

postulates of the society, but he can only be free in a society that is
willing to allow its basic postulates to be questioned.” *°

Protection, for the dissenters who challenge the worth of free
expression as for those who cherish it, forms its front line in the
organic law of the United States. The Federal and State constitu-
tions unanimously give free expression a position of prime value.

SEC. 2. THE CONSTITUTIONAL GUARANTEES

Federal and State Constitutions unanimously guarantee freedom
of expression; most State Constitutions declare that citizens
are responsible for the abuse of the right.

The Americans who wrote and in 1791 adopted the Bill of Rights
of the United States Constitution served a theme in Anglo-American
liberty that had surged to recurrent apogee. They wrought in the
line of Englishmen who forced the Magna Charta from King John in
1215, dared to sign the Petition of Right in 1628, passed the Habeas
Corpus Act in 1679 and the Bill of Rights in 1689, and in 1776 broke
the bands connecting them with motherland by adopting the Decla-
ration of Independence. The first provision in the 1791 Bill of
Rights provided freedom of speech and press, and this First Amend-
ment to the Constitution has since been the basic legal framework
for protecting liberty of expression in the United States:

Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition
the government for a redress of grievances.

They did not say precisely what they meant by “freedom of speech
and press”—an ill-defined and much-debated concept in England
and America at the time. But while the best evidence indicates that
they were not thinking of a much broader freedom than that
provided in their erstwhile motherland, they stated a broad principle
in firmly protective terms, and left it to future generations to
interpret.'?

As the states adopted their own constitutions, each included a
provision for freedom of expression. A few made spare, unelaborat-
ed statements such as that of Massachusetts: “The liberty of the
press is essential to the security of freedom in a state: it ought not,
therefore, to be restrained in this commonwealth. The right of free
speech shall not be abridged.”

10 John B. Wolfe, in Wilbur Schramm, Responsibility in Mass Communication
(New York, 1957), 106.
11 .S, Constitution, Amendment 1.

12 L eonard Levy. Legacy of Suppression (Cambridge, 1960) pp. 308-309.
13 Constitution of Massachusetts, Part I, Art. XVI.




6 FREEDOM OF EXPRESSION Pt. 1

Many states, deeply aware of dangers in the old doctrine of
seditious libel which governments had used to silence their critics,
added further provisions. They denied to their governments the use
of two legal instruments that they considered especially hateful.
One was based on the Eighteenth Century reasoning that state-
ments critical of government were only aggravated if they were
true. On this basis, the English common law had ruled that the
accused was not to be permitted to try to defend himself by pleading
that his offensive words were true.

The second instrument barred to government was the practice of
giving judges, rather than juries, the power to decide whether the
particular criticism of government amounted to a crime—was libe-
lous. Juries in seditious libel cases had been restricted to deciding
whether the accused had, indeed, printed the illegal statement—to
deciding “the fact” of printing, but not “the law.” The overwhelm-
ing majority of state constitutions came to bar these instruments to
government’s use. New York, an early one, did so first with a law
of 1805, and later placed the principles in its Constitution:

Every citizen may freely speak, write and publish his
sentiments on all subjects, being responsible for the abuse
of that right; and no law shall be passed to restrain or
abridge the liberty of speech or of the press. In all criminal
prosecutions or indictments for libels, the truth may be
given in evidence to the jury; and if it shall appear to the
jury that the matter charged as libelous is true, and was
published with good motives and for justifiable ends, the
party shall be acquitted; and the jury shall have the right
to determine the law and the fact.

Denying governments the use of these instruments implied that
speech and press might be limited in some ways—although not
these. The freedoms were not “absolutes.” This was recognized by
most states’ constitutions. Nearly all agreed that freedom of ex-
pression could be “abused,” although they did not say what “abuse”
meant. Typically, the sentence in the state constitution that started
with the guarantee of free expression, ended with the qualification,
as in Pennsylvania’s: “The free communication of thoughts and
opinions is one of the invaluable rights of man, and every citizen
may freely speak, write and print on any subject, being responsible
for the abuse of that liberty.” 1

As the Federal Constitution’s First Amendment left the “freedom
of speech and press” to future interpretation, the state constitutions
left “abuse” of free speech and press to future interpretation. The
principle resembled that expressed by Sir William Blackstone, presti-

14 Constitution of New York, Art. 1, § 8.

15 Constitution of Pennsylvania, Art. 1, § 7.
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gious English legal authority whose famous Commentaries, publish-
ed in 1765-1769, influenced American law heavily. He had said: '

The liberty of the press is indeed essential to the nature
of a free state: but this consists in laying no previous
restraints upon publications, and not in freedom from cen-
sure for criminal matter when published. Every freeman
has an undoubted right to lay what sentiments he pleases
before the public: to forbid this, is to destroy the freedom
of the press: but if he publishes what is improper, mischie-
vous, or illegal, he must take the consequences of his own
temerity.

America was to part company with Blackstone not on the princi-
ple that “abuse” was possible, but on what would be considered
“improper, mischievous or illegal * * *.” His ideas of sedition
and contempt of court, for example, although they at times enjoyed
strong and active lives in the United States, ultimately were widely
rejected.

Each state’s power to define what it considered abuse of free
expression long went unchallenged by the Federal courts. But in
1925, the United States Supreme Court changed this situation. It
said that the Fourteenth Amendment to the U.S. Constitution
protected freedom of speech and press from invasion by the states.
The amendment, which became effective in 1868, declares that no
state shall “deprive any person of life, liberty or property, without
due process of law * * *”1! The “liberty” was not, until Gitlow
v. New York, interpreted to include liberty of speech and press, and
state courts’ rulings on expression before that decision were allowed
to stand without review by the U.S. Supreme Court. In the Gitlow
decision, however, the Court said: '®

* * * we may and do assume that freedom of speech
and of the press—which are protected by the First Amend-
ment from abridgment by Congress—are among the funda-
mental personal rights and “liberties” protected by the due
process clause of the Fourteenth Amendment from impair-
ment by the States.

Thereafter, states’ punishment of expression that they considered
abuse of freedom was subject to review by the U.S. Supreme Court.

The Fourteenth Amendment took its place with the First as a major
protecTion Tor expression.

One other amendment to the Federal Constitution applies to
expression. This is the Fifth Amendment, which bars the Federal

government from certain acts against expression in language similar

16 4 Blackstone Commentaries 151, 152,
17 J.S. Constitution, Amendment 14,
18 268 U.S. 652, 666, 45 S.Ct. 625, 630 (1925).




8 FREEDOM OF EXPRESSION Pt. 1

to that of the Fourteenth: “No person * * * shall be compelled
in any criminal case to be a witness against himself, nor be deprived
of life, liberty, or property, without due process of law.” 1®

While the last part guarantees the liberty to speak or write, the
first protects the right to silence, not only in criminal cases but also,
by extension, in such encounters with government as appearances
before committees of Congress. It is protection for a witness
. against self-incrimination. Its origins lie in the revulsion against
the practice of forcing men to testify against themselves. The
practice was commonplace until the Seventeenth Century in Eng-
land. With it was associated torture to wring confessions from the
accused. “Freeborn John” Lilburne, one of the most contentious
figures in the history of England’s freedoms, won the day for the
right “not to accuse oneself” in 1641. Whipped and pilloried because
he refused to take an oath before the Star Chamber to answer
questions truly about his alleged importing of seditious and heretical
books, he petitioned Parliament for redress. Parliament declared
the sentence “illegal and against the liberty of the subject,” and
voted him indemnity of 3,000 pounds.?

The Fifth and Fourtcenth Amendments and the state constitu-
tions hold at bay government’s acts against the freedoms of speech
and press. Yet the two amendments concede that persons may be
deprived of liberty through due process of law. The state constitu-
tions widely agree that the right of free expression can be abused.
While the First Amendment contains no such specific limiting
phrase, the courts have held consistently that even its sweeping
command against suppression does not promise an “absolute” free-
dom of expression. The Constitutional imperatives, libertarian in
spirit and voice, yet provide certain boundaries to speech and press.

SEC. 3. LEGAL BOUNDARIES FOR SPEECH AND PRESS

Although a few voices have urged an “absolute” freedom for
speech and press, legislatures and courts have limited the
freedom through various formulations.

Even in stating that “Congress shall make no law * * *
abridging freedom of specch, or of the press * * *.” the First
Amendment draws no exact, ruler-straight line between the permis-
sible and the punishable. American theorists, courts, legislators, and
laymen have stated the boundaries of expression in various ways. If
a scile could be made with “freedom” at one end and “restraint” at
the other, most American spokesmen would be found well toward

the “liberty” pole. Yet while clustering in that sector, they would

19 U.S. Constitution, Amendment 5.

20 Erwin N. Griswold, The Fifth Amendment Today (Cambridge, 1955), pPp- 3,
4.
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insist on various ways of describing their positions. Of all American
spokesmen, the late Supreme Court Justice Hugo Black most flatly
stated the position for the right of unlimited expression, for inter-
preting the First Amendment as an “absolute” command forbidding
any restraint on speech and press: *
It is my belief that there are “absolutes” in our Bill of
Rights, and that they were put there on purpose by men
who knew what words meant and meant their prohibitions

to be “absolutes.”
* * *

I believe when our Founding Fathers * * * wrote
this [First] Amendment they * * * knew what history
was behind them and they wanted to ordain in this country
that Congress * * * should not tell the people what
religion they should have or what they should believe or say
or publish, and that is about it. It [the First Amendment]
says “no law,” and that is what I believe it means.

* * *

I have no doubt myself that the provision, as written and
adopted, intended that there should be no libel or defama-
tion law in the United States. * * *

* * *

I do not hesitate * * * as to what should be and
what I hope will sometime be the constitutional doctrine
that just as it was not intended to authorize damage suits
for mere words * ¥ * as far as the Federal Govern-
ment is concerned, the same rule should apply to the states.

The late philosopher Alexander Meiklejohn, speaking of the realm
of political affairs only, urged a similar absolute {reedom of expres-
sion for all citizens of the United States. Specaking at a time when
fear of domestic Communism was at its height in the nation and
tendencies to curb Communists’ freedom were strong, Meiklejohn
declared: #

The first amendment seems to me a very uncompromis-
ing statement. It admits of no cxceptions. It tells us that
the Congress, and by implication, all other agencies of the
Government are denied any authority whatever to limit the
political freedom of the citizens of the United States. It
declares that with respect to political discussion, political
advocacy, political planning, our citizens are sovereign, and
the Congress is their subordinate agent * * * men, as

2! Anon., Justice Black and First Amendment “Absolutes”: a Public Interview,
37 N.Y.U.L.Rev. 548 (1962).

22 Alexander Meiklejohn, Testimony of Nov. 14, 1955, U.S. Senate, Committee
on Judiciary, Sub-Committee on Constitutional Rights, “Security and Constitu-
tional Rights,” pp. 14-15.
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they endeavor to meet the public responsibilities of citizen-
ship in a free society, are in a vital sense * * * beyond
the reach of legislative control.

But the “absolute freedom” position, theoretically appealing to
some, has not found official acceptance or support. Three centuries
ago, John Milton’s extraordinary plea for expanded freedom yet
drew the line when it came to those whose religion and morals he
could not accept; and though religious toleration has long since
dissolved the religious barriers he supported, the case for freedom in
England and America ever since has been qualified in various ways
as men have tried to state principles, rules, and aphorisms that
would confine or enlarge the boundaries of legal control.

William Blackstone’s Eighteen-Century formula was adhered to
for long periods of time in England and America: government shall
lay no restraint on writers in advance of publication, but may punish
them after publication of anything that violates the law. Sweeping
in its restrictions as it was, his rule has long since disappeared as a
guide in American courts, although in the early Twentieth Century,
the United States Supreme Court quoted it with approval.®

An old dividing-line that rolls casily off the tongue but has little
operational content is stated as this: “Liberty is not the same as
licentiousness.” It is impossible to say where one begins and the
other leaves off.

In the law of criminal defamation of individuals, the rule was laid
down in state after state that the defendant could not have protec-
tion from punishment unless he could prove that his words were the
truth, and spoken with “good motives and for justifiable ends.”

The intent of the writer—justifiable or malicious—was and is used
as a gauge for testing the degree of culpability of one accused of
defamation. The “tendency” of words to cause a breach of the
peace, or to undermine government, or thwart the process of justice
in the courts, was for centuries a judgment to be made by the courts
in deciding whether words were criminal.

One formula which some have recommended is that freedom of
speech and press should be denied only to those who would deny it to
others.  The principle was urged by some Americans in the mid-
Twentieth Century years when domestic Communists were identi-
fied as those who demanded free speech but presumably would crush
it if they came to power.®

Do the demands of freedom give First-Amendment protection to
advertising? Is the salesman’s “pitch” to be given the same protec-

23 Patterson v. State of Colo. ex rel. Attorney General, 205 U.S. 454, 462, 27
S.Ct. 556, 558 (1907).

24 Max Eastman, Freedom Must Defend Itself, in H. M. Bishop and Samuel
Hendel, Basic Issues of American Democracy (New York, 1948), pp. 89-92.
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tion afforded the aggrieved citizen who seeks -political or social
change, or the candidate for office who assails the.incumbent??® Is
there a freedom not to speak when government demands testimo-
ny? 26

Two famous formulations of Supreme Court justices attempt to
state broad rules that may be applied to many situations. One is the
test that was laid out by Justice Oliver Wendell Holmes, Jr.—the
clear and present danger test. First articulated in Schenck v. U. S.
in 1919, the rule was an attempt, in part, to afford much greater
freedom than the old “tendency” rule. Under it, before words can
be punished it must be shown that they present a “clear and present
danger,” rather than merely a tendency, to bring about a serious
evil.

The second, propounded in the 1930’s by ‘various justices, speaks
for a “preferred position” for First-Amendment freedoms of speech
and press. The reasoning assumes that these are the paramount
freedoms among all, the “indispensable condition of liberty.” There-
fore, where a law on its face restricts these freedoms, the Court
should not grant it the normal presumption that laws reaching the
Court for its scrutiny are valid. The government must prove that
the law under question is constitutional, and that the speech or print
under challenge by the prosecution endangers a major socizg inter-
est.?

For radio and television broadcasting, legal formulas and princi-
ples are based considerably upon the limited capacity gof the air
waves—the nature of the physical universe—for establishing areas
of freedom and control. The air waves belong to the public, not to
broadcasters, and can carry only a restricted number of “voices.
Deciding who will be given access to frequencies, and under what
conditions, was assigned to government by the Federal Radio Act of
1927 and the Communications Act of 1934. The Federal -Communi-
cations Commission licenses broadcasters, choosing one rather than
another, deciding whether a station will be re-licensed each three
years, and occasionally rescinding a license. It is specifically ‘denied
powers of censorship by the Communications Act. Thus while First
Amendment protection is provided for broadcast as well as for
printed communication, %pecml conditions for broadcasting qua.llfy
the right in special ways.?

25 Bigelow v, Virginia, 421 U.S. 809, 95 S.Ct. 2222 (1975).

28 U. S. v. Rumley, 345 U.S. 1, 73 S.Ct. 543 (1953); West Virginia State Board
of Education v. Bamnette, 319 U.S. 624, 63 S.Ct. 1178 (1943).

27249 U.S. 47, 39 S.Ct. 247 (1919).

28 West Virginia State Board of Education v. Bamette, 319 U.S. 624, 63 S.Ct.
1178 (1943); Thomas v. Collins, 323 U.S. 516, 530, 65 S.Ct. 315 (1945).

28 Walter B. Emery, Broadcasting and Government (East Lansing, Mich., 1961)
Ch. 3.
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A major formulation by Thomas I. Emerson, one of the nation’s
foremost First Amendment scholars, is stated this way: “The cen-
tral idea of a system of {reedom of expression is that a fundamental
distinction must be drawn between conduct which consists of ‘ex-
pression’ and conduct which consists of ‘action.” ‘Expression’ must

be freely allowed and encouraged. ‘Action’ can be controlled
* ok k9930

Salient and current in the mid-1970s was a view articulated most
fully by Jerome A. Barron: " In an age of mass communication, the
members of the public must have access to the columns and air-
waves of the mass media if their voices are to be heard. Barron
elaborated the position that for many decades the high cost of
ownership of media had barred countless voices from a part in the
“marketplace of ideas.” The media—giant in size and cost; rela-
tively few in number and owned by largely like-minded entrepre-
neurs devoted to the economic and political status quo; and pos-
sessed of the power to deny the citizen the right to have his message
communicated widely—are themselves, in this view, a crucial barrier
to diversity of opinion and fact in the marketplace. And diversity is
one of the central features sought under the liberal view of free
expression. “At the very minimum,” Barron wrote, “the creation of
two remedies is essential—(1) a nondiscriminatory right to purchase
editorial advertisements in daily newspapers, and (2) a right of reply
for public figures and public officers defamed in newspapers.” %

A decision by the Supreme Court of Florida in mid-1973 told
newspapers that a right of public access to their columns existed
under a Florida statute. In Tornillo v. Miami Herald,® the Florida
Court declared the statute constitutional in requiring newspapers
which criticized political candidates, in news or editorial columns, to
print the candidates’ replies. The Herald had refused to print a
reply by Pat L. Tornillo, Jr., to an editorial eritical of him in his
unsuceessful race for the Florida Legislature in 1972. Thus a state
supreme court upheld a right of reply in print media similar to the
right granted under the equal opportunities and fairness doctrines to
persons attacked by broadcast media and cable (see Chap. 13). The
First Amendment, said the Florida Court, “is not for the benefit of
the press so much as for the benefit of us all,” and it added:*

The right of the public to know all sides of "a controversy
and from such information to be able to make an enlight-

30 Emerson, p. 17,

31 Access to the Press—a New First Amendment Right, 80 Harv.L.Rev. 1641
(1967).

32 Jerome A. Barron, Freedom of the Press for Whom? (Bloomington, Ind.,
1973), p. 6.

33287 So.2d 78 (Fla.1973).
34 Ibid.




Ch. 1 FREEDOM AND CONTROL 13

ened choice is being jeopardized by the growing concentra-
tion of the ownership of the mass media into fewer and
fewer hands, resulting ultimately in a form of private
ownership.

The Miami Herald appealed the decision to the Supreme Court of
the United States. The Supreme Court reversed the Florida court.®
It reviewed in outline the dangers of concentration of media owner-
ship, cross-channel ownership, chains, syndicates and the focusing in
the hands of a few, the power to inform and influence public
opinion. However valid the arguments are that these phenomena
threaten the free marketplace of ideas, the Court said, governmental
coercion of remedies such as right of reply “at once brings about a
confrontation with the express provisions of the First Amendment.”
Beginning with Associated Press v. U. 8% in 1945 and running
through other decisions since, Chief Justice Warren Burger wrote

for a unanimous Court: ¥

* * * the Court has expressed sensitivity as to wheth-

er a restriction or requirement constituted the compulsion
exerted by government on a newspaper to print that which
it would not otherwise print. The clear implication has
been that any such compulsion to publish that which “ ‘rea-
son’ tells them should not be published” is unconstitutional.
A responsible press is an undoubtedly desirable goal, but
press responsibility is not mandated by the Constitution and
like many other virtues it cannot be legislated.

While Tornillo argued that the Florida statute did not prevent the
Miami Herald from printing anything it wished, that missed the core
question:

Compelling editors or publishers to publish that which
“‘reason’ tells them should not be published” is what is at
issue in this case. The Florida statute operates as a com-
mand in the same sense as a statute or regulation forbid-
ding appellant from publishing specified matter.

The Florida statute, the Court said, penalizes on the basis of the
content of a newspaper: The penalty is increased cost of production,
and taking up space that could go to other material the paper may
have preferred to print. Infinite expansion of its size to accommo-
date replies that a statute might require is not to be expected of a
newspaper.

But cost aside, the Florida statute failed “to clear the barriers of
the First Amendment because of its intrusion into the function of

35 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831 (1974).
36326 U.S. 1, 65 S.Ct. 1416 (1945).

37 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831 (1974). All
quotes are from Chief Justice Burger’s majority opinion at 2838-2840.
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editors.” This function—choosing content, determining size of the
paper, treatment of public issues—may be fair or unfair, said Justice
Burger, but “It has yet to be demonstrated how governmental
regulation of this crucial process can be exercised consistent with
First Amendment guarantees of a free press as they have evolved to
this time.”

The decision developed no reasoning as to why newspapers were
exempt but broadcasting was not, from the requirements of furnish-
ing the opportunity to reply. Once again, as in other circumstances
previously, the First Amendment’s shield proved stronger for print-
ed journalism than for broadcast.

SEC. 4. CONTROL BY THREE GOVERNMENT BRANCHES

Pre-publication censorship and licensing of printed media have
ceased, but continue in application to other media in special
circumstances; all branches of government have powers of
control after publication.

For 200 years, English printers presented their copy to church or
state authorities before setting it in type. The censor approved,
disapproved, or modified the manuscript according to his notions of
what was legal and moral. As a further safeguard to the protection
of the state or religion against attack, printers were licensed in
order that government could more easily check on their orthodoxy
and obedience.® This was control of expression in its classic forms:
licensing and censorship in advance of publication. It persisted in
oppressive and cumbersome form through the Sixteenth and Sev-
enth Centuries in England, and until the 1720’s in the American
colonies, and in various ways, has reappeared in the Twentieth
Century.

In a special application, licensing by government administrative
agency applies to all broadcasters. Frequencies for access to the
public ear, as we have seen, are limited in number. After years of
intolerable overcrowding of desirable wave-bands, switching at will
from one frequency to another by many stations, and conditions that
could only be acknowledged as chaotic, the Federal Radio Act of
1927 provided that government would choose among applicants,
licensing the chosen. Censorship, however, was specifically prohibit-
ed by the same Act.

While the censor and licenser were ejected from the realm of
printing in the United States more than two centuries ago, the state
retained the procedure of prosecution in the courts for eriminal
words. On the theory that the state had the right to preserve itself,
the crime of seditious libel—illegal verbal attack on government—

38 Fredrick S. Siebert, Freedom of the Press in England, 1476-1776 (Urbana:
Univ. of 1ll. Press, 1952), Chaps. 2, 12.
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was recognized in the late Eighteenth Century and again in the
Twentieth. The Christian religion was protected by blasphemy
statutes. Breach of the peace was punishable under the criminal libel
law, and so was defamation. The moral order is the “social good”
presumably protected by the threat of punishment under the obscen-
ity statutes. Where there is a clear and present danger that
criticism of the courts or comment on a pending case will harm the
process of justice, an action for criminal contempt of court may be
brought.

It is the court action, of course, by which most control of speech
and press ultimately takes place, and in addition to actions for
criminal words, civil actions are many in which one citizen’s use of
words brings him into conflict with another citizen’s rights. To
preserve his reputation, the citizen may bring a suit for libel or
slander against a newspaper or broadcasting station that has de-
famed him. Or he may sue for violation of copyright and seek an
injunction against further violation, or for invasion of privacy.

Major actions in the courts have confronted all mass media
charged with attempts to monopolize or restrain trade, under the
anti-trust laws. State laws provide for prosecution for fraudulent
or unfair advertising practices. All commercial media of communi-
cation are subject to economic regulation, and general laws apply as
much to the mass media, as to any business: labor laws, tax laws,
health and safety ordinances, contracts, workmen’s compensation—
these and many others are in full effect for the newspaper as for the
merchant.

Along with criminal and civil actions in the courts, legal restraint
is applied by way of administrative agencies and the executive
branch, most notably the Federal Communications Commission, the
Federal Trade Commission, and the Post Office. We have already
seen the FCC’s power to license, to discontinue a license, or refuse
renewal. The FTC monitors and investigates complaints about
advertising, and when it finds evidence in advertising of unfair
trade practices or fraudulence, may order a halt or bring an action
in the courts. The Post Office Department regulates the format of
printed communications that are to be mailed, rejects material that
advertises lotteries, and on some occasions interrupts delivery of
periodicals or other printed material.

Congress and the state legislatures, of course, are the main source
of the laws which the courts, executive branch, and administrative
agencies interpret or apply. The common law, established by judges
in England through centuries of making and following precedent
and adopted in many aspects by the American courts, also co.itinues
to furnish rules and principles in such fields as libel and slander, but
more and more is replaced by legislative statutes. The legislative
branch, it should be added, has a little-used direct control of the
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-press at its disposal—the power to cite for contempt, for example
when a newsman refuses to answer questions put to him by a
congressional investigating committee.

Every branch of the government, at all levels, contributes thus to
legal control of the mass media, but at the same time, each branch
may contribute to freedom of expression. The courts and adminis-
trative agencies issue decisions that protect and uphold free speech
and press, as well as decisions that limit it. Legislative acts may
provide punishment for criminal words, but they also state protec-
tions which bar prosecutions. All branches of government deny
public access to certain kinds of information, but federal and state
laws, as well as court decisions, declare that public policy demands
that secrecy be the exception, not the rule. Law facilitates expres-
sion as well as restraining it.




Chapter 2

HISTORICAL BACKGROUND

Sec.

5. Seventeenth Century England.

6. Eighteenth Century America.

7. War Power, Contempt of Court, and Criminal Libel.
8. Sedition in the Twentieth Century.

9. Prior Restraint.

The delicate balance between control and frecdom of expression
under the law has been most violently disrupted, over the centuries,
when government has sought to arm or protect itself against attack
by the press. Libertarians have viewed struggles for freedom of
expression as crucial when government, acting in its own interest,
has been the press’ adversary. This is not to minimize struggles
over control stemming from sources other than government’s acting
in its own behalf. Major battles have involved civil suits for
damages brought by citizens against the media. Major contests
have settled principles of frecedom and control where government
has taken the part of the public against the press, as in prosecutions
of the media for monopolizing and restraint of trade. To view the
clash between freedom and control in its most basic and often most
dramatic form, however, is to examine the head-on confrontation
when government believes itself threatened by the press and acts to
bring it in check. Elemental aspects of the growth of political
liberty are accentuated in this collision. The historical context
develops the story best.

SEC. 5. SEVENTEENTH CENTURY ENGLAND

John Milton’s thought and contentious martyrs’ action helped
unshackle printing; insistent printers’ economic demands
were the main factor in the death of licensing and censorship.

Stephen Daye, the first American colonial printer, pulled his first
impressicns from a hand press while the authoritarianism of divine
right menarchy was still strong in the mother country. The year
was 1638, the place was Harvard College, and the work was “The
Freeman’s Oath,” approved for printing by the theocracy of Massa-
chusetts Bay colony which had no more concept of freedom of the
press than did Charles I who ruled in London. Yet by the time the
first colonial newspaper appeared some 65 years later, major battles
and major ideas had intruded upon the intricate network of press
control in England, and the tiny group of American printers which
began to grow in number after 1700 owed much to their brothers of

Nelson & Teeter Mass.Comm, 3d F.P.—2 17
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the press and to contentious speakers across the Atlantic. Advance
toward freedom of the press, unthinkable in Seventeenth-Century
America, had occurred in England and had saved the Eighteenth-
Century colonial printers some of the hard work and pain of break-
ing free of authority.

The ingenious system of control established in the Sixteenth
Century by the Tudor monarchs, Henry VIII and Elizabeth I, and
perpetuated by the Stuart kings of the Seventeenth Century, had
largely disappeared by the close of England’s Glorious Revolution of
1689. Gone was the Stationers Company policing of the printers of
England, first required by Elizabeth in return for economic protec-
tion, monopolies, and privileges for this printing guild’s members.
The arbitrary Courts of the Star Chamber and the High Commission
had died amid rejoicing. Torture for criminal offenses, officially at
least, was over. Weakened and about to collapse was the system of
licensing and censorship in advance of publication; the demands of
business-oriented printers for release from its strictures, and the
impossibility of managing the surveillance as the number of printers
and the reading needs of the public grew, had more to do with the
death of the system than did the high principle of Milton’s Areopagi-
tica. Licensing and censorship in England died in 1695 when the
House of Commons refused to renew the law for it.!

There was much left in the art and craft of government to
overcome before a broad liberty would be accomplished. Criminal
prosecutions for sedition would thrive through the next century and
beyond. Control of newspapers and magazines through taxes would
be tried repeatedly by Queen Anne and her successors. Parliament
would punish speakers and printers for contempt of its august
stature, and would continue to refuse access to newsmen seeking to’
report it. Yet this robust and oppressive body of restrictive instru-
ments, available to the law for keeping printers in line, was hardly
the equal of its predecessors. American colonial printers and news-
men would face all these remaining controls, and also, for a time,
the persistence in the colonial setting of some of those that England
had shed. They would also be spared many of the grim restrictions
of absolute monarchy.

A detailed account of the advance toward the relative freedom of
the Eighteenth Century in England is beyond the scope of this work.
But some Seventeenth Century English names, some ideas and drifts
in government and society, must be accounted for. America took
her law and her ideas of government largely from England.

The base of national authority was broadened somewhat when
Parliament asserted its supremacy over the power residing in the

! Fredrick S. Siebert, Freedom of the Press in England 1476-1776 (Urbana:
Univ. of Ill. Press, 1952). This is the fullest and best-ordered treatment of the
instruments of control. See especially parts 2 and 4.
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individual monarch, with the Glorious Revolution and its Bill of
Rights. William and Mary came to the throne of England in a
position subordinate to Parliament; their predecessors for two cen-
turies had acknowledged themselves subordinate only to God. Rep-
resenting a few people who elected them, members of the Commons
had some responsibility to a constituency, even though universal
suffrage was centuries away. The Commons, thus, held new power
and responsibility in relation to a segment of the public that chose
it.2 This may be seen as a step on the way to the ascendancy of the
public in a self-governing society. A century or more later, the
constituency—the public—would hold the position of ascendancy.
The relationship may be seen in terms of a people’s right of
expression as well as in their power to elect and remove their
officials: 3

Two different views may be taken of the relation be-
tween rulers and their subjects. If the ruler is regarded as
the superior of the subject, as being by the nature of his
position presumably wise and good, the rightful ruler and
guide of the whole population, it must necessarily follow
that it is wrong to censure him openly; that even if he is
mistaken his mistakes should be pointed out with the ut-
most respect, and that whether mistaken or not no censure
should be cast upon him likely or designed to diminish his
authority.

If on the other hand the ruler is regarded as the agent
and servant, and the subject as the wise and good master
who is obliged to delegate his power to the so-called ruler
because being a multitude he cannot use it himself, it is
obvious that this sentiment must be reversed. Every mem-
ber of the public who censures the ruler for the time being
exercises in his own person the right which belongs to the
whole of which he forms a part.

He is finding fault with his servant. If others think
differently they can take the other side of the dispute, and
the utmost that can happen is that the servant will be
dismissed and another put in his place, or perhaps that the
arrangements of the houschold will be modified.

The new structure of government, then, implied that behind the
supremacy of Parliament lay at least a segment of the public,
empowered to choose new governors in the Commons if it wished.
And thorny, difficult men had been pressing throughout the Seven-
teenth Century—and indeed before—for recognition that members

2T. P. Taswell-Langmead, English Constitutional History (London: Street &
Maxwell, Limited, 1929), 9th ed. by A. L. Poole, pp. 594-599.

3Sir James Fitzjames Stephen, History of the Criminal Law of England
(London: Macmillan, 1883), 11, p. 299.
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of the public ought to have this kind of power as well as its
necessary concomitant, freedom of expression. It was part of the
widespread re-casting of thought in the Western world that came to
be known as the Enlightenment and the age of faith in man’s
reason.

John Milton’s matchless prose is a starting point in the thinking of
Seventeenth Century England about increased freedom of expres-
sion. Others of his time, less known today, sought a wider freedom
that he; others never violated that which they advocated as he did
in accepting a position as a censor of the printed word. Others’
actions were more important than his arguments in bringing the
death of censorship in 1695 Yet Milton's Arcopagitica, written in
1644, was to serve as a standard and banner for centuries to come in
England’s and America’s annals of free expression.

Milton wrote just after Charles I had been driven from his throne
in England’s Civil War. He wanted a divorce, and had written a
tract that he hoped would lead to authority’s relaxing of the strict
legal barriers forbidding it. Under deep official disapproval for
publishing it without license, Milton addressed to Parliament a plea
for unlicensed printing, the Areopagitica. Wide in its sweep, it
argued that licensing was unworkable, was an indignity to those
engaged in it, and was socially undesirable because of its strictures
on the spread of truth. Let falschood grapple with truth, he
argued: “Who ever knew Truth put to the worse in a free and open
encounter?’?

Milton’s position on any scale measuring freedom today would be
far from liberal. His argument was made within the framework of
religious freedom; he was a Puritan, and religion was a central issue
in the nation’s Civil War. He would not tolerate Catholicism in his
argument for freedom of expression. Nor would he permit atheism
to have the freedom he sought. Yet viewed in the light of his time,
his work was a clear advance over the prevailing authoritarianism of
the Stuarts and over that of Parliament as well. Licensing, of
course, was perpetuated through the life of the Long Parliament
and Cromwell’s reign, and lasted with short interruption from the
Stuart Restoration of 1660 to 1695.

While Milton pleaded, others in England defied authority in their
insistence on speaking. Most of them sectarians of Protestant
stripe, their troubles stemmed from their intransigence in attacking
the Romanism of which they suspected the Stuart kings and in
propagating their own faiths. The law of seditious libel, the law of
treason, and the procedures of the arbitrary Court of the Star
Chamber were used against them, and some suffered maiming and
torture. '

4 Siebert, pp. 195-197, 260-263; Leonard Levy, Legacy of Suppression (Cam-
bridge: Harvard Univ. Press, 1960), pp. 93-105.

3 John Milton, Areopagitica (Chicago: Henry Regnery Co., 1949), p. 58.
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William Prynn’s book, Histrio-Mastix, propounded a strict Puri-
tanism in behavior: he execrated such pastimes of people as danc-
ing, play-going, hunting, Christmas-keeping and dressing up the
house with green-ivy, and public festivals. He was brought before
the Star Chamber on charges of seditious libel, his attack on
government being inferred from Prynn’s writing, shortly after the
Queen had taken part in a pastoral play at Somerset House, that
lewd women and whores were accustomed to act in plays. He was
fined £ 10,000 and given life imprisonment, in addition to being
pilloried, and having his cars cropped off.f During the year 1637,
two other men, Dr. John Bastwick and Henry Burton, were handled
similarly by the Star Chamber for their attacks on the Pope. Mob
demonstrations against authority followed a public sentencing;
Prynn was released by the Long Parliament on the ground that his
trial had been illegal, after the abolition in 1641 of the Court of the
Star Chamber.”

Treason in England had been defined by law since 1352, in
Edward IIl's time. It included “compassing” or imagining the
king’s death, levying war against the king or giving aid and comfort
to his enemies. Writing was included as part of compassing the
king’s death, and in 1663 at the session of Old Bailey, printer Twyn
was indicted and tried for this erime by printing a book called A
Treatise on the Execution of Justice. The book held to the view
that the ruler is accountable to the pcople, and that the people may
take up arms against a king and his family and put the king to
death if he refuses accountability. John Twyn did not write the
book, but he refused to say who did. The court’s vengeance and the
law’s brutality were in the pronouncement of sentence:®

[TThe country have found you guilty; therefore the judg-
ment of the court is, and the court doth award, “that you be
led back to the place from whence you came and from
thence to be drawn upon an hurdle to the place of execu-
tion; and there you shall be hanged by the neck, and being
alive, shall be cut down, and your privy-members shall be
cut off, your entrails shall be taken out of your body, and
you living, the same to be burnt before your eyes; your
head to be cut off, your body to be divided into four
quarters and your head and quarters to be disposed of at
the pleasure of the king's majesty. And the Lord have
mercy upon your soul.”

Thirty years later, William Anderton printed books that were called
treasonable in their intent to incite rebellion and the return to the

63 Howell’s State Trials 561 (1632--3).
7 Siebert, pp. 123-125.
86 Howell’s State Trials 513 (1663).
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throne of James II.  Anderton refused to name the author, and was
hanged in 1693.°

Martyrs to the principle of free expression had their impact and
spokesmen for a new philosophy such as Milton and John Locke had
theirs. Yet it was the independent printing and book-selling trade
itself, according to the scholar Fredrick S. Siebert, that forced the
end of licensing and censorship. Economic goals and profit were the
central interest of the growing numbers of these tradesmen in the
late Seventeenth Century; hedged and bound by the Regulation of
Printing Act, cut out of the privileges still granted guild printers of
the Stationers Company, they sought relief from Parliament. Un-
successful in 1692, they continued pressing, and with help from
people of power including philosopher John Locke, won their way in
1695. The House of Commons, offering a long list of reasons for its
refusal to renew the Printing Act, focused on the restraint of the
trades as the main factor, saying nothing about the principles of
freedom of the press.'® The classic instrument for press control was
dead in England.

SEC. 6. EIGHTEENTH CENTURY AMERICA

Colonial assemblies’ control of the press persisted after governors’
and courts’ control was neutralized; in spite of the adoption
of the First Amendment to the Constitution by the new
nation, prosecutions for seditious libel rose again under the
Alien and Sedition Acts.

American colonial printers never had to contend with the searches
and scizures of a Stationers Company empowered with police func-
tions. The courts they faced were scarcely the sinister and threat-
cning bodies that the Courts of the Star Chamber and the High
Commission were in the homeland. The punishments they received
for illegal printing were far short of mutilation, life imprisonment,
or hanging. Yet the first newspaper printers had to contend with
licensing and censorship as a remnant of the English system, for
some 30 years after the Commons rejected its renewal in 1695.

Newsman Benjamin Harris of Boston managed in 1690 to print his
single, famous issue of Publick Occurrcnces, Both Foreign and
Domestick without the authorities stopping him. But the licensing
power of the Massachusetts Bay authorities prevented another issue,
and it was not until 1704 that therc was a second attempt at a
newspaper. This, by John Campbell also of Boston, was licensed,
subsidized, sterilized, and blessed by the colonial government, and
Campbell never offended.  Governors licensed by order of their
monarch in England, who was supreme in colonial affairs, and not

912 Howell's State Trials 1246 (1693).
10 Siebert, pp. 260--263.
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until the 1720’s did they yield the power in the face of reality:
There had been no Regulation of Printing Act in England for about
30 years, and there was no power in the monarch to enforce the
observance of licensing." Barring Ben Harris, it was the first bold
newspaperman in the colonies, James Franklin, who defied the
demand that he submit to licensing. Though this printer of the
New England Courant was made to suffer twice in jail for his
belittling of authority, licensing had to be acknowledged dead after
his release in 1723. The direct power over print held by the
Governor and his Council was neutralized."

Next in order to face the challenge of a contentious printer was
the power of the courts to try for seditious libel, the crime of
criticizing government. This instrument for control had advanced
to major proportions in England in the late Seventeenth and early
Eighteenth Centuries. At least four colonial Americans faced sedi-
tion actions for printed words before the most celebrated criminal
trial in the colonial period occurred in 1735. This was the trial of
John Peter Zenger, printer of the New York Weekly Journal whose
work was given much to the cause of undermining Governor William
Cosby. Courage was the ingredient that Zenger brought to the
attack; he had neither the schooling nor the knowledge to launch
and sustain the political assault planned and executed by James
Alexander of the powerful Lewis Morris faction which opposed the
grasping and autocratic Cosby.!® What Zenger had to fear was
going to jail for the attacks that labeled Cosby a tyrant and
oppressor of the colony.

And to jail Zenger went in late 1734, under an information filed
by the governor’s attorney general after fruitless efforts to get a
grand jury to indict the printer. For eight months he awaited trial
for seditious libel, while Alexander managed to keep the Journal
printing and the campaign against Cosby simmering. And Alexan-
der, disbarred by Chief Justice De Lancey (a Cosby appointee),
turned to lawyer Andrew Hamilton of Philadelphia as the best man
to plead Zenger’s case.

The original “Philadelphia lawyer,” Hamilton had built a reputa-
tion as the ablest attorney in the colonies. The dignity of age, his
utter confidence, and his bold advocacy that the court discard old
patterns of thinking about sedition came to bear in an irresistible
way with jurors already sympathetic to Zenger’s cause. The law of
sedition had long held that the defendant was not to be permitted to
plead that his offending words against government were true; the

11 Clyde A. Duniway, The Development of Freedom of the Press in Massachu-
setts (Cambridge: Harvard Univ.Press, 1806), pp. 104-105.

12 Ibid.

13 Stanley Katz (ed.), A Brief Narrative of the Case and Trial of John Peter
Zenger (Cambridge: Harvard Univ.Press, 1963), pp. 2-9.




24 FREEDOM OF EXPRESSION Pt. 1

truth, it was held, only aggravated the offense, for it was more
likely than falsehood to cause the target to seek violent revenge and
breach the community’s peace. Furthermore, the law had given the
jury only a minor role in a sedition trial: its job was to decide
whether the accused had, indeed, printed the words; it was up to the
court to decide whether they were illegal words.

Jockeying with De Lancey, Hamilton urged the jury to recognize
truth as a defense for Zenger, and argued that the jury should
decide “the law”—the libelousness of the words—as well as the fact
of printing. Blocked by the judge from pursuing these points far,
he shifted his tactic and went to the importance of permitting men
to criticize their governments:

Men who injure and oppress the people under their
administration provoke them to cry out and complain, and
then make that very complaint the foundation for new
oppressions and prosecutions. I wish I could say there were
no instances of this kind. But to conclude, the question
before the Court and you, gentlemen of the jury, is not of
small or private concern; it is not the cause of a poor
printer, nor of New York alone, which you are trying. No!
it may, in its consequences, affect every freeman that lives
under a British govérnment, on the main of America. It is
the best cause; it is the cause of liberty; and I make no
doubt but your upright conduect, this day, will not only
entitle you to the love and esteem of your fellow citizens,
but every man who prefers freedom to a life of slavery, will
bless and honor you as men who have baffled the attempts
of tyranny; and by an impartial and uncorrupt verdict,
have laid a noble foundation for securing to ourselves, our
posterity, and our neighbors, that to which nature and the
laws of our country have given us a right—the liberty—both
of exposing and opposing arbitrary power in these parts of
the world at least, by speaking and writing truth.

Hamilton ended his plea in an emotion-charged courtroom; De
Lancey delivered a confusing charge to the jury, which retired to
deliberate; and in a short time the jury emerged with the “not
guilty” verdict. There were cclebrations in the streets that night;
there were printings and re-printings of the Hamilton plea for years
to come, more even in England than in the colonies; and the court
trial for seditious libel was finished for the colonial period as an
instrument for control of the press. Not for 40 years or more would
it be used again in America.”®

14 Ibid., p. 99.

13 Harold L. Nelson, Seditious Libel in Colonial America, 3 Am.Journ. of Legal
History 160 (1959).
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It was the elected Assembly, or lower house of the colonial
legislature, that was the most successful and most active force in
official control of Eighteenth Century colonial printers. Jealous of
its powers under the view that it was Parliament in miniature, and
unwilling to have its acts criticized, this agency of government
disciplined printer after printer. Even as it emerged as the main
check on the powers of the Crown’s governors, even as it showed
itself as the seat of government support for the movement for
independence, the Assembly demonstrated its aversion to popular
criticism. Its instrument for control was the citation for contempt
(“breach of privilege”), and it haled a long line of printers before it
for their “seditious” attacks on its performance. The legislative
contempt citation was a legislative sedition action.

Levy has demonstrated the relative power and activity of the
Assemblies in respect to the press. Up and down the seaboard,
printer after printer was brought to the legislative bar, there to be
forced to kneel and beg the pardon of the stern law-makers, swear
that he meant no harm by his writings, and accept rebuke or
imprisonment. James Franklin’s irony put him in jail; he had
speculated that the Massachusetts government might get around to
outfitting a ship to pursue a pirate “sometime this month, wind and
weather permitting.” New Yorkers James Parker and William
Weyman were jailed for an article on the poverty of Orange and
Ulster counties; the Assembly construed it as a reflection upon their
stewardship. These were only a few actions among many, and they
continued to the eve of the Revolutionary War in some colonies.'

The great article of faith that heads America’s commitment to
free expression was written in 1791 by men who had not yet thought
through all that “free speech and press” implies. The founders
stated in the First Amendment to the Constitution that “Congress
shall make no law * * * abridging freedom of speech, or of the
press * * *” while still arguing over precisely what they meant
by the words. Behind them lay the great pamphleteering and
newspapering that had done much to bring the colonists to revolt
against the Mother country; the founders were convinced that the
printed word had been indispensable in bringing down the most
powerful nation on earth. Yet the axioms of centuries were with
them; it still seemed to many that no government could stand if it
could not at some point punish its eritics, and their new government
was meant to last. Some words surely were illegal. Not, perhaps,
in the realm of religion, where James Madison, among others,
argued an unlimited freedom to speak and write; but could sedition
be given such scope? It was the party of Thomas Jefferson that
gave an answer, in the debates and sequel of the Alien and Sedition
Acts of 1798-1800.

18 Levy, pp. 20-63.
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The Acts were written at a time of high public and official alarm.
With France and England in conflict through the 1790’s, America
had been pulled by both toward war. The Republicans—Jefferson’s
party—had favored France, while the Federalists sided with Eng-
land. Angered at Jay’s Treaty of 1794 with England, which she felt
placed America on the side of her enemy, France had undertaken
the raiding of American shipping. America’s envoys, sent to France
to negotiate a settlement, were faced with a demand for an Ameri-
can war loan to France, and a bribe of a quarter-million dollars.
This unofficial demand as a price for negotiations was revealed to
Americans as the famous “X, Y, Z Affair.” Now most of America
was incensed; President John Adams called for war preparation,
which his Federalist Congress set about furnishing in 1797.

The Republicans, though suffering heavy political losses in the
nation’s war fever, did not abandon their support of France. Stig-
matized in the refusal to do so, associated by the Federalists with
the recent French Revolution and its Terror, and beleaguered on all
sides for their continued opposition to Britain, the Republicans were
in deep trouble. And in this context, the Federalist Congress passed
the Alien and Sedition Acts as measures to control opposition to
America’s war policy and to the Federalist majority party.

It was the Sedition Act that struck most lethally at opposition and
at the Republicans. The Act made it a crime to publish or utter
false, scandalous, and malicious criticism of the President, Congress,
or the government with the intent to defame them or bring them
into disrepute.!®

Fourteen indictments were brought under the Act, all against
Republican newspapermen and publicists, and all 14 resulted in
convictions.” The first action put Rep. Matthew Lyon in jail for
four months and cost him a fine of $1,000. He had implied that
under President Adams, the Executive Branch showed “an unbound-
ed thirst for ridiculous pomp, foolish adulation, and selfish avarice,”
and that the public welfare was “swallowed up in a continual grasp
for power.” Anthony Haswell, Republican editor of the (Benning-
ton) Vermont Gazettc, came to Lyon’s defense while the latter was
in prison. He wrote that Lyon was held by “the oppressive hand of
usurped power,” and said that the federal marshal who held him had
subjected him to indignities that might be expected of a “hard-
hearted savage.” Haswell’s fine was $200 and his term in federal
prison two months.?

17 James M. Smith, Freedom’s Fetters (Ithaca: Cornell Univ.Press, 1956),
Chap. 2. This is the leading work on the Alien and Sedition Acts.

18 Ibid., Chap. 6.

19 Ibid., p. 185.

20 Each trial is treated in Smith, Chaps. 11-17.
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Its back to the wall under the attempt of the Federalists to
proscribe it as a party of disloyalty and subversion, the Republican
Party put forth spokesmen who declared that the idea of sedition
was odious to a self-governing society, and denied that the federal
government had any kind of power over the press. The Acts, they
said, were unconstitutional in making it a crime to criticize the
President and government. No matter that the Acts permitted the
defenses for which Andrew Hamilton had argued in defending
Zenger: truth was of little use in defending opinions (how prove the
truth of an opinion?); and jury power to find the law could be
circumvented by judges in various ways. A people, they argued,
cannot call itself free unless it is superior to its government, unless
it can have unrestricted right of discussion. No natural right of the
individual, they contended in the Lockean framework, can be more
important than free expression. They rested their case on their
belief in reason as the central characteristic of men, and on the
people’s position of ascendancy over government.?’ The radical
Thomas Cooper, friend of Joseph Priestley, dissected one by one the
arguments for permitting a sedition power in government.” Calmly
and systematically, lawyer Tunis Wortman worked out philosophical
ground for freedom in the fullest statement of the group®*® Madi-
son, St. George Tucker, and others drove home the arguments.

The unpopularity of the Alien and Sedition Acts and outrage at
the prosecutions of Republican printers helped defeat the Federalist
Party and President John Adams in 1800. President Jefferson was
committed to letting the Acts lapse, and they died in early 1801.
The nation would see no federal peacetime sedition act again for 140
years. Furthermore, the alternative route of using the common law
as a basis for federal sedition actions was closed to the government
only a few years later. The Supreme Court ruled in cases of 1812
and 1816 that federal courts had been given no authority over
common-law crimes by the Constitution, and that whatever question

21 [ evy, Chap. 6. See Walter Berns, The First Amendment and the Future of
American Democracy (Basic Books, 1976), pp. 89-119, for his view that the
Jeffersonians had no objection to a sedition power in state governments.

22 political Essays (Phila.: Printed for R. Campbell, 1800), pp. 71-88.

23 Treatise Concerning Political Enquiry, and the Liberty of the Press (New
York: Printed by George Forman, 1800).




28 FREEDOM OF EXPRESSION Pt. 1

there had been about the matter had been settled by public opposi-
tion to such jurisdiction.?

SEC. 7. WAR POWER, CONTEMPT OF COURT,
AND CRIMINAL LIBEL

The federal government in the Nineteenth Century controlled its
critics under martial law during the Civil War; states used
criminal libel and contempt of court actions into the mid-
Twentieth Century.

The fear and hatred of French revolutionary doctrine had been
real factors in the passage of the Alien and Sedition Acts. Different
fears, different hatreds led to suppressive laws in the South about a
generation later, when states began passing laws to silence Aboli-
tionists. The anti-slavery drive, coupled with incidents such as Nat
Turner’s slave rebellion, caused paroxysms of Southern fear that
their “peculiar institution” and the shape of society and government
would be subverted and destroyed. Laws were passed making it a
crime to advocate the abolition of slavery or to argue that owners
“have no property” in slaves, and denying abolitionist literature
access to the mails® The suppression of anti-slavery argument
became almost total in most of the South by 1850.

When the Civil War came, the crisis in the North was accentuated
by the anti-war, anti-Lincoln “Copperhead” press.? Savage attacks
on government from major newspapers of general circulation be-
came commonplace. Persistent demands to stop fighting, violent
language denouncing the North’s war aims, and hammering assaults
on Lincoln went on month after month. Angry citizens mobbed
Copperhead papers of the North time after time. Federal conspir-
acy laws were passed. Grand juries urged prosecution or suppres-
sion of newspapers. But the legal suppressions that took place were
accomplished under martial law and under the President’s extraordi-
nary wartime powers.”

General Ambrose E. Burnside, Commanding General of the De-
partment of the Ohio, issued General Order No. 38, warning Copper-
heads. Clement L. Vallandigham, a leading Copperhead newspaper
owner, kept up his anti-war theme in the Dayton (0.) Empire. He
was arrested, tried by the military, and sentenced to prison. Presi-

24U. S. v. Hudson and Goodwin, 11 U.S. (7 Cranch.) 32 (1812); U. S. v.
Coolidge, 14 U.S. (1 Wheaton) 415 (1816).

%5 Three Virginia laws passed between 1832 and 1848 are in Nelson, Free-
dom of the Press from Hamilton to the Warren Court, pp. 173-178.

28 The best account of the Copperheads is Frank Klement, The Copperheads in
the Middle West (Chicago: Univ. of Chicago Press, 1960).

27 American Annual Cyclopaedia and Register of Important Events (D. Apple-
ton and Company, 1867), I, pp. 328-330; Zechariah Chafee, Jr., Free Speech in
the United States (Cambridge: Harvard University Press, 1954), pp. 36-37, 146.
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dent Lincoln intervened and changed the sentence to banishment
behind the Confederate lines.®® Later in 1863, Burnside issued
General Order No. 84, directing the suppression of the Chicago
Times. Lincoln immediately stopped the Burnside action:®

War Department, Washington, June 1, 1863
Maj. Gen. A. E. Burnside,
Commanding Department of the Ohio.

General * * * the President has been informed that
you have suppressed the publication or circulation of the
Chicago Times in your department. He directs me to say
that in his judgment it would be better for you to take an
early occasion to revoke that order. The irritation produc-
ed by such acts is in his opinion likely to do more harm than
the publication would do. The Government approves of
your motives and desires to give you cordial and efficient
support. But while military movements are left to your
judgment, upon administrative questions such as the arrest
of civilians and the suppression of newspapers not requiring
immediate action the President desires to be previously
consulted.

Edwin M. Stanton,
Secretary of War.

In 1864, the immense forbearance of Lincoln in regard to the
Copperheads was finally stretched beyond limit. The New York
World and the New York Journal of Commerce, anti-administration
newspapers both, published the text of a presumed presidential
proclamation announcing a new draft of 400,000 men for the war.
It was a bogus document; the two newspapers were the victims of a
hoax. But the government had no knowledge that the newspapers
had been victimized, and it knew that such news at this stage of the
war would cause intense opposition, probably riots and violence.
Lincoln ordered the arrest of the editors and proprietors of the two
newspapers, and the occupation by the military of their offices. The
manager and operators of the Independent Telegraph Co. in New
York also were arrested and their office seized. The arrests were
made May 18; by May 20 reporter Joseph Howard of the New York
Times was identified as the perpetrator of the hoax and the World
and Journal of Commerce men were released. Howard confessed
that he had “planted” the fake proclamation in the hope of profiting
from the stock market reaction to the announcement.®

28 Edwin Emery, The Press and America (New York: Prentice-Hall, Inc., 1962),
pp. 292-293.

29 War of the Rebellion, Official Records of the Union and Confederate Armies,
Series 2, Vol. 5, pp. 723-724.

30 Thid., Series 3, Vol. 4, pp. 386-395.
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Besides the Sedition Act and extraordinary military powers in
wartime, the federal government possessed in its early years another
potential control over eriticism of its officials. This was the power
of judges to punish their critics for contempt of court. There was
no question that judges were masters over all that occurred in their
courtrooms, and might cite, try, and convict those who interfered
with the administration of justice in the presence of the court. But
it was less clear that a newspaper attack on a judge, especially one
delivered while the case under attack was pending, might warrant a
criminal contempt citation. Did such out-of-court attack actually
interfere with justice? English precedent was weak for punishment
of an out-of-court (“constructive”) contempt.

Before 1800, a few state-court cases had brought home to newspa-
permen the danger of attacking judges. Soon after 1800, both
Pennsylvania and New York passed laws curbing their judges’
contempt power over printed criticism. In 1831, Congress followed
suit. The impetus for its action came from a determined attorney,
Luke Lawless, who sought for four years the impeachment of
Federal Judge James H. Peck. With deecp financial interests in
questionable claims of speculators to lands once part of Spain’s
Upper Louisiana, Lawless had attacked Peck in newspaper articles
for the judge’s decision placing the claims in doubt. He delineated
at length “some of the principal errors” of Peck’s decision. The
Judge cited him for contempt, tried him, and punished him by
suspending him from practice for eighteen months. Lawless asked
Congress to impeach Peck, and though it took years to accomplish
the impcachment, he succeeded. Almost endless debate in the
Senate aired every phase of the subject of punishment for construe-
tive contempt. Its resemblance to sedition actions, in the eyes of
many of the senators, was striking. Finally the Senate voted,
exonerating Peck by the narrowest of margins.®

But Congress wanted no more punishment of the press for criti-
cism of federal judges. Only a month after the impeachment, it
passed an act which said that federal judges might punish only for
that mishehavior which took place “in the presence of the * * *
courts, or so near thereto as to obstruct the administration of
justice.” %

Many states’ judges were far less ready to permit criticism. The
main line of cases from the mid-Nineteenth Century until 1941
found judges asserting their “immemorial power” to cite and try for
newspaper criticism that took place far from their courtrooms, as

31 Arthur J. Stansbury, Report of the Trial of James H. Peck (Boston: Hilliard,
Gray and Company, 1833).

324 U.S. Statutes 487.
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well as for misbehavior in the courtroom® They were upheld by
the Supreme Court of the United States in two early Twentieth-
Century cases, Patterson v. State of Colorado ex rel. Attorney
General, and Toledo Newspaper Co. v. U. S " But in 1941, the
Supreme Court looked afresh at the judicial contempt power. It
ruled in Bridges v. State of California ® that words must present
more than a “tendency” to obstruct justice before there may be a
contempt citation; they must present, rather, a clear and present
danger to justice. Since then, contempt convictions for news me-
dia’s comment have been rare.

If it was in the states, then, that the contempt power over the
press was developed and wielded, it was also in the states that
sedition actions persisted after the federal government vacated the
field in 1801. The Jeffersonians had in varying degree accepted this
power when held by the states.®® Supposedly, citizens could control
their local, state affairs and check tendencies toward oppression
within that sphere much more easily than they could check a remote,
centralized national government. Under the common law and under
statutes, the new states provided that libel could be a crime whether
it was aimed at plain citizens or government men. That the laws
went under the name “criminal libel” laws instead of under the
rubric of the hated “seditious libel” made them no less effective as
tools for prosecution of those who attacked officials.

The states drew up safeguards against some of the harshest
features of the old English law of libel. The principles that Andrew
Hamilton pleaded for in defending Zenger, and that the Alien and
Sedition Acts had provided, emerged as important ones early in the
Nineteenth Century as states embarked upon prosecutions. Truth
was established as a defense in criminal libel actions, and juries were
permitted to find the law under growing numbers of state constitu-
tions and statutes as the century progressed. A celebrated early
case in New York encouraged the spread. It stemmed from a
paragraph reprinted by Federalist editor Harry Croswell from the
New York Evening Post attacking President Thomas Jefferson:*

Jefferson paid Callender [a Republican editor] for calling
Washington a traitor, a robber, and a perjurer; for calling
Adams a hoary-headed old incendiary, and for most grossly
slandering the private characters of men who he well knew
to be virtuous.

33 Walter Nelles and Carol Weiss King, Contempt by Publication in the United
States, 28 Col.Law R. 401-431, 525-562 (1928).

1 Respectively, 205 U.S. 454, 27 S.Ct. 556 (1907), and 247 U.S. 402, 38 S.Ct.
560 (1918).

35314 U.S. 252, 62 S.Ct. 190 (1941).
36 evy, pp. 264-267; Berns, pp. 83-119.
37 people v. Croswell, 3 Johnson's Cases 337 (N.Y.1804).
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The great Federalist leader, Alexander Hamilton, took up Cros-
well’s case in 1804 after he had been convicted of criminal libel in a
jury trial in which he had not been permitted to show the truth of
his charge. Hamilton argued that “the liberty of the press consists
of the right to publish with impunity truth with good motives for
Justifiable ends though reflecting on government, magistracy, or
individuals.” This, of course, made the intent of the publisher
crucial. He also urged that the jury be allowed to find both the law
and the facts of the case. He lost, the appeals court being evenly
divided; but the result was so repugnant to people and lawmakers
that the New York Legislature in 1805 passed a law embracing the
principles that Hamilton urged.

In the states’ adoption of Hamilton’s formula (a few, indeed, made
truth a defense no matter what the motives of the writer) there was
an implied rejection of an ancient justification for punishing libel as
a crime against the state. The old reasoning was that the truer the
disparaging words, the more likely the insulted person to seek
revenge and resort to violence, breaching the peace. If the words
were false, the logic ran, they could be demonstrated as such, and
the defamed would be more easily mollified. Thus the legal apho-
rism of the Eighteenth Century: “the greater the truth, the greater
the libel.”

But once admit truth to a protected position in the law, once make
it public policy that the public needs to know the truth, and the
aphorism crumbles. As states accepted truth as a defense in libel
actions, they in effect undermined breach of the peace as an excuse
for punishing libel. Few statutes or constitutions retained the
possibility of breach of the peace as a basis for criminality in libel.®

Criminal libel actions were few through most of the Nineteenth
Century. They surged in number in the 1880’s and held at some 100
reported cases per decade for 30 years or more before going into a
sharp decline after World War I. Not all, by any means, were
brought for defamation of public officials in the pattern of seditious
libel actions.® But criticism of police, governors, mayors, judges,
prosecutors, sheriffs, and other government officials was the charge
in scores of criminal libel cases.

Of all of them, the most famous by all odds was that stemming
from the abortive attempt of President Theodore Roosevelt to
punish the New York World and the Indianapolis News for charging
deep corruption in the nation’s purchase of the title to the Panama
Canal from France. Enraged especially by the World and its
publisher, Joseph Pulitzer, President Roosevelt delivered a special

38 See below, Chap. 3.

3 John D. Stevens, et al., Criminal Libel as Seditious Libel, 43 Journalism
Quar. 110 (1966); Robert A. Leflar, The Social Utility of the Criminal Law of
Defamation, 34 Texas L.Rev. 984 (1956).
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message to Congress. He charged that Pulitzer was responsible for
libeling the United States Government, individuals in the govern-
ment, and the “good name of the American people.” He called it
“criminal libel,” but his angry words carried all the implications of
sedition. He said of the articles and editorials: *
In form, thcy are in part libels upon individuals * * ™.
But they are in fact wholly, and in form partly, a libel upon
the United States Government. 1 do not believe we should
concern ourselves with the particular individuals who wrote
the lying and libelous editorials * * * or articles in the
news columns. The real offender is Mr. Joseph Pulitzer,
editor and proprietor of the World. While the criminal
offense of which Mr. Pulitzer has been guilty is in form a
libel upon individuals, the great injury done is in blackening
the good name of the American people * * *. He
should be prosecuted for libel by the governmental authori-
ties * * *. The Attorney-General has under considera-
tion the form in which the proceedings against Mr. Pulitzer
shall be brought * * *.

For the charges brought against Pulitzer in federal court in New
York, the indictment was quashed on grounds that the federal
government did not have jurisdiction. The action was upheld by the
United States Supreme Court. Charges against the Indianapolis
News, also pushing the attack on the Panama Canal purchase, were
brought before Judge A. B. Anderson who decided the case on its
merits. The government sought to have News officials sent to
Washington for trial. Judge Anderson said he had deep doubts that
the newspaper articles were libelous, and thought they might be
privileged as well as non-libelous. But it was on other grounds that
he refused to send journalists to Washington for trial. He said that
the Sixth Amendment governed, in guaranteeing trial in the state or
district where the alleged crime was committed:

To my mind that man has read the history of our institu-
tions to little purpose who does not look with grave appre-
hension upon the possibility of the success of a proceeding
such as this. If the history of liberty means anything, if
constitutional guaranties are worth anything, this proceed-
ing must fail.

If the prosecuting officers have the authority to select
the tribunal, if there be more than one tribunal to select
from, if the government has that power, and can drag
citizens from distant states to the capital of the nation,
there to be tried, then, as Judge Cooley says, this is a
strange result of a revolution where one of the grievances

4 House of Rep.Docs., 60 Cong., 2 Sess., § 1213 (Dec. 15, 1908), pp. 3-5.
41U, S. v. Smith, 173 F. 227 (D.C.Ind.1908).
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complained of was the assertion of the right to send parties
abroad for trial.

The defendants will be discharged.

There is no indication that the failure of Roosevelt’s action de-
terred lesser officials in state and municipal governments from
bringing libel actions for words critical of them; the decline in
number of criminal libel cases did not begin until a decade later.
And even the low incidence of cases that held after World War 1
was checked in 1964, when Garrison v. State of Louisiana ‘2 was
decided by the United States Supreme Court.

Prosecuting attorney Jim Garrison of Orleans Parish, Louisiana,
had attacked judges of the state for inattention to their judicial
duties and laziness. He was charged and convicted of criminally
libeling them. His case reached the Supreme Court, and there the
prosecution for criminal libel was subjected to a new malice rule
stated by the Court only a few months earlier in New Yark Times
.Co. v. Sullivan.® Criticism of public officials in their public acts, the
Court said, is protected by the Constitution unless the prosecution
can show that the criticism was made with malice. And it defined
malice as knowledge by the publisher that the defamatory words
were false, or reckless disregard of whether they were false or not.
Diverse and slippery definitions of malice of legal antiquity, and
technical rules under which convictions had been gotten for genera-
tions, were reduced to harmlessness in criminal libel. Garrison’s
conviction was reversed.

SEC. 8. SEDITION IN THE TWENTIETH CENTURY

The urging of radical economic and political change, opposition to
World War I, and the advocacy of violent overthrow of
government were proscribed as criminal under sedition legis-
lation of the Twentieth Century.

While seditious libel traveled under the disguise of criminal libel
through the Nineteenth and into the mid-Twentieth Century, it also
emerged uncloaked early in the 1900’s. Actions to punish verbal
attacks on the form of government, on laws, and on government’s
conduct, found new life at the federal level some 100 years after
they had been discredited by the Alien and Sedition Act prosecutions
of 1798-1800. The actions focused on a new radicalism, flourishing
in the poverty and sweat-shop conditions of industrial cities and in
the lumber and mining camps of the West. Whether seeking an
improved life for the deprived, driving for power, or fostering
revolution, socialists, anarchists, and syndicalists advocated drastic

2379 U.S. 64, 85 S.Ct. 209 (1964). See below, Chap. 9.
43376 U.S. 254, 84 S.Ct. 710 (1964).
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change in the economic and political system. Laws and criminal
prosecutions rose to check their words.*

In the aftermath of the assassination of President William McKin-
ley in 1901, the states of New York, New Jersey and Wisconsin
passed laws against anarchists’ advocating the destruction of exist-
ing government. Congress passed the Immigration Act of 1908,
barring from the country those who believed in or advocated the
overthrow of the United States government by violence. Industrial
turbulence, the growth of the Industrial Workers of the World, the
surge of right- and left-wing socialism, contributed to alarm in the
nation. And as the varied voices of drastic reform and radical
change rose loud in the land, the coming of World War I increased
their stridency: This, they insisted, was a “Capitalists’ war,” fos-
tered and furthered for industrial profit. By 1918, national alarm
was increased by the victory of revolutionary communism in Rus-
sia.®®

World War I brought a wave of legislation across the states to
make criminal the advocacy of violent overthrow of government.
Yet it was the federal government’s Espionage Act of 1917 and its
amendment of 1918 to include sedition that put most muscle into
prosecution for criminal words. Foremost among proscribed and
prosecuted statements were those that were construed to cause
insubordination or disloyalty in the armed forces, or to obstruct
enlistment or recruiting.* Some 1,900 persons were prosecuted for
speech, and possibly 100 newspapers and periodicals were barred
from the mails.*” Polemics in pamphlet form, as well as books, also
were the cause of prosecutions.

The best-known of the Socialist newspapers prosecuted under the
Espionage Act were the New York Call, the Masses, also of New
York, and the Milwaukee Leader. In the last of these, editor Victor
Berger had denounced the war, the United States government, and
munitions makers. Postmaster General Albert Burleson considered
this the kind of opposition to the war forbidden by the Espionage
Act, and excluded it from the mails as the Act provided. Further,
he said, the repeated attacks on the war effort in the Leader were
evidence that it would continue doing the same in the future, and on
these grounds, the Leader’s second-class mail permit should be
revoked. He was upheld in his revocation of the permit by the

44 William Preston, Jr., Aliens and Dissenters, Federal Suppression of Radicals,
1903-1933 (Cambridge: Harvard Univ.Press, 1963).

45 |bid.; H. C. Peterson and Gilbert C. Fite, Opponents of War, 1917-1918
(Madison: Univ. of Wis.Press, 1957).

46 40 U.S. Statutes 217. For state laws, see Chafee, pp. 575-597.
47 Chafee, p. 52.
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United States Supreme Court, and the Leader was thus denied the
low-rate mailing privilege from 1917 until after the war.*®

Pamphleteers of the left were convicted under the Espionage Act
and under state anarchy and sedition acts. The famous case of
Schenck v. U. 8., in which Schenck was prosecuted for polemics that
actually went to the matter of resisting the draft, brought Justice
Oliver Wendell Holmes’ articulation of the famous clear and present
danger test: %

We admit that in many places and in ordinary times the
defendants in saying all that was said in the circular would
have been within their constitutional rights. But the char-
acter of every act depends upon the circumstances in which
it was done * * *. The question in every case is wheth-
er the words used are used in such circumstances and are of
such a nature as to create a clear and present danger that
they will bring about the substantive evils that Congress
has a right to prevent. It is a question of proximity and
degree. When a nation is at war many things that might
be said in time of peace are such a hindrance to its effort
that their utterance will not be endured * * *

The new test did not free Schenck, nor was it to be used by Supreme
Court majorities in support of free expression for two decades to
come. Its plain implications, however, were that old tests were too
restrictive for the demands of freedom under the First Amendment.
As elaborated and developed in subsequent opinions by Holmes and
Justice Brandeis against restrictive interpretations of free expres-
sion,” the test helped force the Court to think through the meaning
of the First and Fourteenth Amendments, and served as a rallying-
point for libertarians for decades to come.

Another milestone in the Supreme Court’s consideration of sedi-
tion cases was reached in a post-war case, Gitlow v. People of New
York.”® Here the 1902 New York statute on anarchy was invoked
against the publication of the “Left Wing Manifesto” in a radical
paper called Revolutionary Age. It advocated and forecast mass
struggle, mass strikes, and the overthrow of the bourgeoisie after a
long revolutionary period. Convicted, business manager Benjamin
Gitlow appealed to the Supreme Court. It upheld his conviction
under an old test of criminality in words—whether the words have a
tendency to imperil or subvert government.

48 U. S. ex rel. Milwaukee Social Democratic Pub. Co. v. Burleson, 255 U.S.
407, 41 S.Ct. 352 (1921).
49249 U.S. 47, 39 S.Ct. 247 (1919).

50 Notably Abrams v. U. S,, 250 U.S. 616, 40 S.Ct. 17 (1919); Gilbert v. State of
Minn., 254 U.S. 325, 41 S.Ct. 125 (1920); Gitlow v. People of State of New York,
268 U.S. 652, 45 S.Ct. 625 (1925); Whitney v. People of State of Cal., 274 U.S.
357, 47 S.Ct. 641 (1927).

51268 U.S. 652, 45 S.Ct. 625 (1925).
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But even as it upheld conviction, the Court wrote a single short
paragraph accepting a principle long sought by libertarians: It said
that the Fourteenth Amendment’s barrier to states’ depriving citi-
zens of life, liberty, or property without due process of law protected
liberty of speech and press against invasion by the states. Hereto-
fore, the Supreme Court had tightly restricted the scope of the
“liberty” protected by the Fourteenth Amendment; it had left it up
to each state to say what liberty of speech and press was. Hence-
forth, the Supreme Court would review state laws and decisions on
free expressions, under the Gitlow case pronouncement that read: 52

[W]e may and do assume that freedom of speech and of
the press—which are protected by the First Amendment
from abridgment by Congress—are among the fundamental
personal rights and “liberties” protected by the due process
clause of the Fourteenth Amendment from impairment by
the States.

Although Gitlow went to jail, his case had brought acceptance of a
principle of high importance. The confining interpretation of free
expression fostered in many states over many decades now would be
brought to the scrutiny of the United States Supreme Court.

Immediately after World War I, the thrust of revolutionary
communism had spurred the Attorney General of the United States
to urge the passage of a federal peacetime sedition act. His call for
such a peacetime measure (the Espionage Act of 1917 had applied
only to war) brought concerted opposition; the move was stopped
although widespread deportation of Russians and other aliens for
their ideas and words was accomplished. But 20 years later, similar
fears engendered with the coming of World War II and the activity
of domestic communists brought success for a similar bill. This was
the Alien Registration Act of 1940, known as the Smith Act for Rep.
Howard W. Smith of Virginia who introduced it.®® For the first
time since the Alien and Sedition Acts of 1798, America had a
federal peacetime sedition law. The heart of its provisions, under
Section 2, made it a crime to advocate forcible or violent overthrow
of government, or to publish or distribute material advocating
violence with the intent to overthrow government.

Upon the mass media of general circulation, the Act was to have
little or no impact; they advocated the status quo, not radical
change or revolution. But for speakers, teachers, and pamphleteers
of the Communist Party, the Smith Act came to mean a great deal.
Fewer than 20 persons had been punished under the Alien and
Sedition Acts of 1798-1801; it is estimated that approximately 100
persons were fined or imprisoned under the Smith Act between 1940

52 Ibid., 268 U.S. 652, 666, 45 S.Ct. 625, 630 (1925).
3354 U.S. Statutes 670.
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and 1960.% In a real sense, however, the Smith Act was less
suppressive than its ancestor: The Alien and Sedition Acts had
punished criticism of government officials, an everyday exercise of
the press, but the Smith Act limited the ban to advocating violent
overthrow.

The government made its first move in 1943. Leaders of a
revolutionary splinter, the Socialist Workers Party which followed
Russia’s banished Trotsky, were the target. They were brought to
trial in Minneapolis and convicted for the advocacy of violent
overthrow in their printed polemics. The Court of Appeals sus-
tained the conviction, and the United States Supreme Court refused
to review the case.”

But the Communist Party was much more the target of govern-
ment prosecution than the little group of Trotskyites. In the
context of the cold war between the United States and the U.S.S.R.
following World War II, almost 10 years of prosecution took place.
The first case, Dennis v. United States, brought major figures in the
Communist Party to trial and convicted 11 of them.® The charges
were that they had reconstituted the American Communist Party in
1945, and conspired to advocate violent overthrow of the govern-
ment.

For almost nine months the trial went on in federal district court
under Judge Harold Medina. The nation was fascinated and bored
in turn as the defensc introduced complex legal challenges to the
trial and the prosecution introduced exhibit after exhibit. Newspa-
pers, pamphlets, and books were employed as evidence of the de-
fendants’ intent, from the Daily Worker to The Communist Manifes-
to. Scores of pages were read into the record, as the government
sought to show conspiracy by publishing and circulating the litera-
ture of revolutionary force. Judge Medina followed the doctrine of
the Gitlow case in instructing the jury that advocacy or teaching of
violent overthrow of the government was not illegal if it were only
“abstract doctrine.” What the law forbade was teaching or advocat-
ing “action” to overthrow the government.”” The jury found that
the 11 did, indeed, conspire to advocate forcible overthrow. The
Court of Appeals upheld the conviction and the case was accepted
for review by the Supreme Court of the United States.

The justices wrote five opinions, three opinions concurring in
conviction and two dissenting. Chief Justice Vinson wrote the
opinion that carried the most names (three besides his). He said

54 Zechariah Chafee, Jr., The Blessings of Liberty (Phila., N.Y.: J. B. Lippincott
Co., 1954), p. 22.

5 Dunne v. U. S., 138 F.2d 137 (8th Cir. 1943).

56341 U.S. 494, 71 S.Ct. 857 (1951).

57U. S. v. Foster, 80 F.Supp. 479 (D.C.N.Y.1949). Upon appeal, this case
became U. S. v. Dennis et al., 183 F.2d 201 (2d Cir. 1950).
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that free expression is not an unlimited or unqualified right, and
that “the societal value of speech must, on occasion, be subordinated
to other values and considerations.” ® But a conviction for violation
of a statute limiting speech, he said, must rest on the showing that
the words created a “clear and present danger” that a crime would
be attempted or accomplished. Thus he went to the famous Holmes
rule first expressed in the Schenck case in 1919, and interpreted it as
follows:

In this case we are squarely presented with the applica-
tion of the “clear and present danger” test, and must decide
what that phrase imports. We first note that many of the
cases in which this Court has reversed convictions by use of
this or similar tests have been based on the fact that the
interest which the State was attempting to protect was too
insubstantial to warrant restriction of speech * * *.
Overthrow of the Government by force and violence is
certainly a substantial enough interest for the Government
to limit speech. Indeed, this is the ultimate value of any
society, for if a society cannot protect its very structure
from armed internal attack, it must follow that no subordi-
nate value can be protected. If, then, this interest may be
protected, the literal problem which is presented is what
has been meant by the use of the phrase “clear and present
danger” of the utterances bringing about the evil within
the power of Congress to punish. Obviously, the words
cannot mean that before the Government may act, it must
wait until the putsch is about to be executed, the plans
have been laid and the signal is awaited. If Government is
aware that a group aiming at its overthrow is attempting
to indoctrinate its members and to commit them to a course
whereby they will strike when the leaders feel the circum-
stances permit, action by the Government is required * *.
Certainly an attempt to overthrow the Government by
force, even though doomed from the outset because of
inadequate numbers or power of the revolutionists, is a
sufficient evil for Congress to prevent. The damage which
such attempts create both physically and politically to a
nation makes it impossible to measure the validity in terms
of the probability of success, or the immediacy of a success-
ful attempt.

Having thus rejected the position that likelihood of success in
committing the criminal act is the criterion for restricting speech,
Chief Justice Vinson adopted the statement of the Court of Appeals
in interpreting the clear and present danger test. Chief Judge

% Dennis v. U. S., 341 U.S. 494, 71 S.Ct. 857 (1951).
59 Ibid., 508-509.
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Hand had written: “In each case [courts] must ask whether the
gravity of the ‘evil,” discounted by its improbability, justifies such
invasion of free speech as is necessary to avoid the danger.” ®
Vinson was arguing that the danger need not be immediate when
the interest (here, self-preservation of government) is important
enough.

Deep disagreement in the Court over thus limiting the scope of
free expression appeared in the dissents of Justices Black and
Douglas. The latter could see no clear and present danger to the
government and state in the words and papers of the 11 Commu-
nists. Neither as a political force nor as a disciplined corps of poised
saboteurs did Justice Douglas see them as a threat:

Communists in this country have never made a respecta-
ble or serious showing in any election * * *. Commu-
nism has been so thoroughly exposed in this country that it
has been crippled as a political force. Free speech has
destroyed it as an effective political party. It is inconceiva-
ble that those who went up and down this country preach-
ing the doctrine of revolution which petitioners espouse
would have any success.

* * *

How it can be said that there is a clear and present
danger that this advocacy will succeed is, therefore, a
mystery. Some nations less resilient than the United
States, where illiteracy is high and where democratic tradi-
tions are only budding, might have to take drastic steps and
jail these men for merely speaking their creed. But in
America they are miserable merchants of unwanted ideas;
their wares remain unsold. The fact that their ideas are
abhorrent does not make them powerful.

* * *

* * * Free speech—the glory of our system of govern-

ment—should not be sacrificed on anything less than plain
and objective proof of danger that the evil advocated is
imminent.

Through most of the 1950’s, cases under the Smith Act continued
to move through the courts. But with the decision in Yates v.
United States in 1957, prosecutions dwindled and died out. In this
case, the Supreme Court reversed the conviction of 14 Communists
Party leaders under the Smith Act. Its decision turned in large part
on the difference between teaching the need for violent overthrow

8 1bid., 510.
61 Dennis v. U. S., 341 U.S. 494, 71 S.Ct. 857 (1951).
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as an abstract theory or doctrine, and teaching it as a spur to action.
The Court said:

We are * * * faced with the question whether the
Smith Act prohibits advocacy and teaching or forcible over-
throw as an abstract principle, divorced from any effort to
instigate action to that end, so long as such advocacy or
teaching is engaged in with evil intent. We hold that it
does not.

The distinction between advocacy of abstract doctrine
and advocacy directed at promoting unlawful action is one
that has been consistently recognized in the opinions of this

Court * * *
* * *

* * * The legislative history of the Smith Act and
related bills shows beyond all question that Congress was
aware of the distinction between the advocacy or teaching
of abstract doctrine and the advocacy or teaching of action,
and that it did not intend to disregard it. The statute was
aimed at the advocacy and teaching of concrete action for
the forecible overthrow of the Government, and not of
principles divorced from action.

Since the trial court had not required the jury which found the
defendants guilty to make the distinction, the conviction was re-
versed. There was no reference to the famous clear and present
danger doctrine, nor have court majorities used it in any sedition
case since Dennis, where it was so variously interpreted by the five
opinions that its usefulness was eroded.

The Warren Court—so called for Chief Justice Earl Warren who
had been appointed in 1953—had grown less and less willing to
uphold convictions under the Smith Act, and with the Yatesdecision,
charges against many other defendants in pending cascs were dis-
missed in lower courts. The Smith Act soon lapsed into disuse, and
in the Criminal Code reform act of 1977, for action by Congress in
1978, it was finally scheduled for repeal.®

Yates had found that the trial judge’s instructions had allowed
conviction for mere advocacy without reference to its tendency to
bring about forcible action, and overturned the convictions. In 1969,
the Supreme Court was presented with the appeal of a Ku Klux
Klan leader who had been convieted under the Ohio Criminal Syn-
dicalism statute for advocating the duty or necessity of crime,
violence or unlawful mecthods of terrorism to accomplish political
reform. The leader, Brandenburg, had been televised as he made a

62 Yates v. U. S., 354 U.S. 298, 77 S.Ct. 1064 (1957).

83 For other controls on news media embraced by the Act (S.1437), see
Reporters Committee for Freedom of the Press, News Media Alert, Aug. 1977,
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speech in which he said the Klan was “not a revengent organization,
but if our President, our Congress, our Supreme Court, continues to
suppress the white, Caucasian race, it’s possible that there might
have to be some revengeance taken.” He added that “We are
marching on Congress * * * four hundred thousand strong.”

The Supreme Court reversed the conviction. Citing precedent
since Dennis, it said:®

These later decisions have fashioned the principle that
the constitutional guarantees of free speech and free press
do not permit a State to forbid or proscribe advocacy of the
use of force or of law violation except where such advocacy
is directed to inciting or producing imminent lawless action
and is likely to incite or produce such action. * * * A
statute which fails to draw this distinction impermissibly
intrudes upon the freedoms guaranteed by the First and
Fourteenth Amendments.

SEC. 9. PRIOR RESTRAINT

Restraint of expression in advance of publication or distribution,
through licensing or permit requirements, deletions, or prohi-
bitions and injunctions, emerged in new forms in the Twenti-
eth Century.

In one of the most famous and influential First Amendment
decisions by the United States Supreme Court, Chief Justice Charles
Evans Hughes wrote that “it has been generally, if not universally,
considered that it is the chief purpose of the [First Amendment]
guaranty to prevent previous restraints upon publication.” ® Jour-
nalists and libertarians have long counted the term and the concept
“previous restraint” as the most despised in the annals of control of
publication. The somewhat slippery term refers, in common usage,
to the practice common to the Sixteenth and Seventeenth Centuries
of requiring printers to get permission or license from government
to publish, and the actual censoring by authority of parts or all of a
piece of writing, with punishment for violation.® The power in
government to approve who might publish, or to order non-publica-
tion or a halt to publication, under threat of punishment, had a long
and oppressive history; and revolutionary America’s leaders and
printers considered that whatever freedom of the press meant, it

84 Brandenburg v. Ohio, 395 U.S. 444, 89 S.Ct. 1827 (1969).
85 Near v. Minnesota, 283 U.S. 697, 713, 51 S.Ct. 625 (1931).

852 While restraint in advance of publication or distribution plainly inheres in
the context of laws’ merely providing punishment after the fact of publishing (as
in obscenity, criminal libel, and contempt), because of the chilling effect in
publishers’ knowing that punishment could result, that is not the consideration
here.
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meant an end to prior restraint.® If the press were to act as a check
on government and as a means of aiding the spread of all kinds of
knowledge and opinion in a self-governing society, government could
not count suppression as one of its instruments of power. Society’s
chief weapon against the institution which possessed the power of
guns and police was words.

Strong as the conviction was, certain exceptions appeared in the
Nineteenth Century. The South employed the weapon regularly in
its attempts to shield its “peculiar institution” of slavery before the
Civil War, its postmasters as a matter of course refusing to deliver
the publications of northern anti-slavery societies. During the
Civil War, northern generals occasionally closed down the newspa-
pers of “Copperhead” publishers, and President Lincoln himself
ordered the closing of newspapers on one occasion. Heavy restric-
tions on the publishing and distribution of the materials of sex arose
in the last quarter of the century, and prior restraint was part of the
control. Postal and customs officials’ employment of the instrument
in peace and war, to control that which was considered obscene or
seditious, was vigorous and frequent through the first third of the
Twentieth Century, modifying later.%

And the arena of prior restraint was to grow in the Twentieth
Century. Sanctioned most thoroughly—and presumably ordained by
the limited number of frequencies available—is the licensing by
government of all broadcasters to prevent the overcrowding of the
airwaves (Chap. 13). Equally sanctioned by law, if not observed in
practice, is the power of the Federal Trade Commission to issue
cease and desist orders and injunctions against advertising which
restrains trade or is false and deceptive, and to require advertisers
to correct misrepresentations.®

Verbal attacks on business or property (trade libel, Chap. 8) were
long halted under the law through injunctions,”® although a recent
decision by the United States Supreme Court ™ apparently destroys
this prior restraint at least where the publisher’s aim is to coerce a
change in business practices. Harassment of a man and wife by his
former lover who repeatedly vilified and castigated the man with
insults and threats has been enjoined.™ Copyright law (Chap. 7)
provides for injunctions to prevent or restrain illegal use of copy-

86 Levy, Ch. 5.
87 Nelson, Parts 4-6.

88 Glen O. Robinson and Ernest Gellhorn, The Administrative Process (St.
Paul: West Pub. Co., 1974), pp. 501-21; Anon., The FTC’s Injunctive Authority
Against False Advertising of Food and Drugs, 75 Mich.L.Rev. 745 (March 1977).

89 Charles R. Herpick, Temporary Injunctions in Libel Cases, 25 Baylor L.Rev.
527 (1973).

70 Organization for a Better Austin v. Keefe, 402 U.S. 415, 91 S.Ct. 1575 (1971).
7! Hunt v. Hudgins, 168 S.W.2d 703 (Tex.Civ.App.1943).
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righted materials.”” A book detailing psychiatric case histories has
been enjoined under an action claiming violation of right to privacy,
even though the book contained no names of persons treated.”
Various states have permitted the abatement of movies and books
under public nuisance statutes where the materials shown or sold
have been found obscene, and the principle of censorship ordinances
for screening of movies before public showing has been approved.™

In the 1970s, a striking extension of prior restraint burst out of
courts across the nation as they attempted to forbid news media’s
publishing accounts of parts or all of the record in trials and
hearings (Chap. 8). No phase of prior restraint has proved more
alarming to news media than this, although few aspects of the use
of the instrument have escaped a drumfire of attack from media,
commentators on the law, social critics and others.

Subsequent chapters will detail major episodes in several aspects
of prior restraint. In this chapter, the special concern goes to the
state’s claims to suppress, on its own behalf, attacks on government
personnel and words alleged to constitute danger to national securi-
ty.

Mr. Chief Justice Hughes’ majority opinion in Near v. Minnesota,
a case of 1931, establishes groundwork that may be seen as a
watershed which turned United States Supreme Court majorities in
the direction of expanded press freedom.™

That decision grew out of scruffy origins. Howard Guilford and J.
M. Near were publishing partners in producing The Saturday Press,
a Minneapolis “smear sheet” which charged that gangsters were in
control of Minneapolis gambling, bootlegging and racketeering, and
that the city law enforcement and government agencies and officers
were derelict in their duties. It vilified Jews and Catholics. And it
published the articles that eventually required the Supreme Court of
the United States to make one of its most notable descriptions of the
extent of freedom of the press in America.

Publication of The Saturday Press was halted when a Minnesota
statute authorizing prior restraint of “nuisance” ‘or “undesirable”
publications was invoked. That statute declared that any person
publishing a “malicious, scandalous and defamatory newspaper,
magazine or other periodical” could be found guilty of creating a

7217 U.S.C.A. §§ 502, 503. Meredith Corp. v. Harper & Row Publishers, Inc.,
378 F.Supp. 686 (S.D.N.Y.1974); Robert Stigwood Group Ltd. v. O’Reilly, 346
F.Supp. 376 (D.C.Conn.1972).

73 Roe v. Doe, 345 N.Y.S.2d 560, 42 A.D.2d 559 (1973).
74 Pamela Chappelle, Can an Adult Theater or Bookstore Be Abated as a Public

Nuisance in California? 10 U.San Francisco L.Rev. 115, 128 (Summer 1975);
Times Film Corp. v. Chicago, 365 U.S. 43, 81 S.Ct. 391 (1961).

75 Near v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625 (1931). Harold
L. Nelson, “Prior Restraint Outlawed: Action Essential to Press,” The Michigan
Journalist, Oct. 21, 1968, p. 10.
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nuisance and could be enjoined from future wrongdoing.™ Near and

Guilford were indeed brought into court after a temporary injunc-
tion ordered cessation of all activity by their paper. After the
hearing, the injunction was made permanent by a judge, but with
the provision that The Saturday Press could resume publication if
the publishers could persuade the court that they would run a
newspaper without objectionable content described in the Minnesota
“gag law” statute.”

Near and Guilford appealed to the Supreme Court, which found in
their favor by the margin of five votes to four. Speaking for the
Court, Chief Justice Charles Evans Hughes noted the importance of
this case: “This statute, for the suppression as a public nuisance of a
newspaper or periodical, is unusual, if not unique, and raises ques-
tions of grave importance transcending the local interests involved
in the particular action.”™ Hughes, relying on the Gitlow decision
discussed in the preceding section of this chapter, declared: ™

It is no longer open to doubt that the liberty of the press
and of speech is within the liberty safeguarded by the due
process clause of the Fourteenth Amendment from invasion

by state action.
* * *

If we cut through mere details of procedure, the opera-
tion and effect of the statute in substance is that public
authorities may bring the owner or publisher of a newspa-
per or periodical before a judge upon a charge of conduct-
ing a business publishing scandalous and defamatory mat-
ter—in particular that the matter consists of charges
against public officers of official dereliction—and, unless
the owner or publisher is able and disposed to bring compe-
tent evidence to satisfy the judge that the charges are true
and are published for good motives and for justifiable ends,
his newspaper or periodical is suppressed and further publi-
cation is made punishable as a contempt. This is the
essence of censorship.

Hughes then turned to history-as-precedent to answer the ques-
tion of whether a statute authorizing such proceedings in restraint
of publication was consistent with the concept of liberty of the press,
declaring here that the chief purpose of the constitutional guaranty
is to prevent previous restraints.

78 Chapter 285, Minn, Sess. Laws 1925, in Masnn’s Minn. Stats., 1927, Secs.
10123-1 to 10123-3.

77 Near v. Minnesota ex rel. Olson, 283 U.S. 697, 702-707, 51 S.Ct. 625, 628
(1931).

78 1bid., 707.
® 1bid., 707, 713.
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He embarked upon a two-fold modification of the old English
authority, Blackstone. Blackstone would have had no prior re-
straint, period. The Chief Justice, however, conceded that such a
prohibition against all prior restraint might be “stated too broadly,”
and said that “* * * the protection even as to previous restraint
is not absolutely unlimited.” In a few exceptional cases, limitation
of the principle of “no prior restraint” could be recognized: ®

No one would question but that a government might
prevent actual obstruction to its recruiting service or the
publication of sailing dates of transports or the number and
location of troops. On similar grounds, the primary re-
quirements of decency may be enforced against obscene
publications. The security of the community life may be
protected against incitements to acts of violence and the
overthrow by force of orderly government. The constitu-
tional guaranty of free speech does not “protect a man
from an injunction against uttering words that may have
all the effect of force.”

Although Blackstone’s “no prior restraint” was thus modified,
another aspect of Blackstone was liberalized. Blackstone had ap-
proved punishing the publication of criticisms of government or
government officials. But Hughes said that the press had a right—
and perhaps even a duty—to discuss and debate the character and
conduct of public officers.®!

While reckless assaults upon public men, and efforts to
bring obloquy upon those who are endeavoring faithfully to
discharge official duties, exert a baleful influence and de-
serve the severest condemnation in public opinion, it cannot
be said that this abuse is greater, and it is believed to be
less, than that which characterized the period in which our
institutions took shape. Meanwhile, the administration of
government has become more complex, the opportunities
for malfeasance and corruption have multiplied, crime has
grown to most serious proportions, and the danger of its
protection by unfaithful officials and of the impairment of
the fundamental security of life and property by criminal
alliances and official neglect, emphasizes the primary need
of a vigilant and courageous press, especially in great cities.

The fact that the liberty of the press may be abused by
miscreant purveyors of scandal does not make any the less
necessary the immunity of the press from previous restraint
in dealing with official misconduct. Subsequent punish-
ment for such abuses as may exist is the appropriate
remedy, consistent with constitutional privilege.

80 1bid., 716.
81 1bid., 719-720.
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Despite the four dissenting votes, Near v. Minnesota has stood
since 1931 as one of the most important decisions of the Supreme
Court. Near was the first case involving newspapers in which the
Court applied the provisions of the First Amendment against states
through the language of the Fourteenth Amendment.®* And it was
to serve as important precedent for protecting the press against
government’s demands for suppression.

It was 40 years before the press again collided with government
bent on protecting its own interests and functions through prior
restraint. On June 30, 1971, the United States Supreme Court
cleared the confrontation with a decision hailed by many news media
with such headlines as “VICTORY FOR THE PRESS” and “The
Press Wins and the Presses Roll.”® These triumphant headlines
were tied to the “Pentagon Papers” case. Early in 1971, New York
Times reporter Neil Sheechan was given photocopies of a 47-volume
study of the United States involvement in Vietnam titled History of
the United States Decision-Making Process on Vietnam Policy. On
Sunday, June 13, 1971, the New York Times —after a team of
reporters had worked with the documents for three months—pub-
lished a story headlined: “Vietnam Archive: Pentagon Study Traces
3 Decades of Growing U. S. Involvement.” Within 48 hours after
publication, Attorney General John Mitchell sent a telegram to the
Times, urging that no more articles based on the documents be
published, charging that the series would bring about “irreparable
injury to the defense interests of the United States.”® The Times
chose to ignore Attorney General Mitchell’s plea, and columnist
James Reston angrily wrote: “For the first time in the history of
the Republic, the Attorney General of the United States has tried to
suppress documents he hasn’t read about a war that hasn’t been
declared.®

After the Times’ refusal to stop the series of articles, the Depart-
ment of Justice asked U. S. District Court Judge Murray 1. Gurfein
to halt publication of the stories. Judge Gurfein, who was serving
his first day as a federal judge, issued a temporary injunction on
June 15, putting a stop to Times’ publication of the articles. But
silencing the Times did not halt all publication of the “Pentagon
Papers.” The Washington Post—and a number of other major
Journals—also weighed in with excerpts from the secret report. The

82 William A. Hachten, The Supreme Court on Freedom of the Press: Deci-
sions and Dissents (Ames, la.: lowa State Univ. Press, 1968), p. 43.

83 Newsweek, Time, July 12, 1971.

8 Don R. Pember, “The Pentagon Papers Decision: More Questions Than
Answers,” Journalism Quarterly 48:3 (Autumn, 1971) p. 404; New York Times,
June 15, 1971, p. 1.

85 New York Times, June 16, 1971, p. 1.
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Justice Department likewise applied for—and was granted—a tem-
porary restraining order against The Washington Post.%

After two weeks of uncertainty, the decision by the Supreme
Court of the United States cleared the papers for publication. New
York Times Managing Editor A. M. Rosenthal was jubilant: “This is
a joyous day for the press—and for American society.” Time
added, “Certainly the Justice Department was slapped down in its
efforts to ask the courts to enjoin newspapers, and will not likely
take that route again® Despite such optimism, some observers
within the press were disturbed by the outcome of the “Pentagon
Papers” case:

1. For what may be the first time in American history, federal
court injunctions imposed prior restraint upon American
newspapers, and for two weeks the story was interdicted, by
court order.

2. The 6-3 decision was by no means a ringing affirmation of
First Amendment rights or of “the public’s right to know.”
Where government conduct of a war was concerned, the
Court was by no means as positive in denouncing prior
restraint as it had been six weeks earlier in Organization for
a Better Austin v. Keefe,® where an injunction against a
group’s pamphleteering to coerce a man to change his
business practice was ruled unconstitutional prior restraint.
The Court’s per curiam statement, agreed to by six justices,
said merely that the government has a heavy burden of
proof in prior restraint cases, and that the government has
not “met that burden.”

3. In addition, three of the concurring opinions which agreed
that the injunctions should be lifted from the Times and
from the Washington Post nevertheless expressed severe
doubts about supporting the press.

The Court’s decision was short and to the point. It refused to leave
in effect the injunctions which the Justice Department had secured
against the New York Times and the Washington Post, and quoted
Bantam Books v. Sullivan: ®
“Any system of prior restraints of expression comes to
this Court bearing a heavy presumption against its consti-
tutional validity.” Bantam Books, Inc. v. Sullivan, 372 U.S.
58,83 8.Ct. 631 * * * (1963); see also Near v. Minneso-
ta ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625 * * * (1931).
86 For a clear account of the cases’ journeys through the courts, see Pember,
pp. 404-405.
87 Time, July 12, 1971, p. 10.
88 402 U.S. 415, 91 S.Ct. 1575 (1971).
8% New York Times Co. v. U. S., 403 U.S. 713, 714, 91 S.Ct. 2140 (1971).
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The Government “thus carries a heavy burden of showing
justification for the imposition of such a restraint.” Organ-
ization for a Better Austin v. Keefe, 402 U.S. 415, 91 S.Ct.
1575, 1578 (1971).

With those words, a six-member majority of the Court ruled that
the government had not shown sufficient reason to impose prior
restraint. However, only three members of the six-justice majority
in the case—Justices Hugo L. Black, William O. Douglas, and
William J. Brennan, Jr.—could be called willing supporters of the
press. Black and Douglas were the only Justices who gave unequiv-
ocal support to the Times and to the Post. Both expressed abhor-
rence for prior restraint, with Douglas saying: ®

Secrecy in government is fundamentally anti-democratic,
perpetuating bureaucratic errors. Open debate and discus-
sion are vital to our national health. On public questions
there should be “uninhibited, robust and wide-open debate.”
New York Times Co. v. Sullivan, 376 U.S. 254, 269-270, 84
S.Ct. 710 * * * (1964).

*

* *

The stays in these cases that have been in effect for more
than a week constitute a flouting of the principles of the
First Amendment as interpreted in Near v. Minnesota ex
rel. Olson.

Justice William J. Brennan, Jr., although not subscribing to the
Black-Douglas absolutist position, nevertheless gave wide latitude to
the press. Brennan declared that prior restraint was permissible in
only a “single, extremely narrow” class of cases, as when the nation
was at war or when troop movements might be endangered. He
added that even if it could be assumed that disclosure of massive
movements of United States weapons might touch off a nuclear
holocaust, the Government had not presented (or even alleged) that
publication of the Pentagon Papers would cause such an event.

Brennan concluded: !

* * * therefore, every restraint issued in this case,

whatever its form, has violated the First Amendment—and
none the less so because the restraint was justified as
necessary to examine the claim more thoroughly. Unless
and until the Government has clearly made out its case, the
First Amendment commands that no injunction may issue.
Justices Byron White and Potter Stewart also joined in the
judgment of the Court, but with reluctance. Justice Stewart (with
whom White concurred) wrote that effective international diploma-
cy and national defense require both confidentiality and secrecy.

% Ibid., 724.
81 Ibid., 727.
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Stewart said he was convinced that the Executive branch of govern-
ment was correct in attempting to suppress publication of some of
the documents. He added, however, that he joined with the Court’s
majority because he could not say ““that disclosure of any of them
[the “Pentagon Papers”] will surely result in direct, immediate, or
irreparable damage to our Nation or its people.” %

Justice White (with whom Stewart concurred) was Blackstonian
in his discussion of the kinds of post-publication punishment which
could be applied to the press.”®

If any of the material here at issue is of this nature [that
is, falls within certain sections of the Espionage Act of
1917], the newspapers are presumably now on full notice of
the position of the United States and must face the conse-
quences if they publish. I would have no difficulty in
sustaining convictions under these sections on facts that
would not justify the intervention of equity and the imposi-
tion of a prior restraint.

Justice Marshall’s concurring opinion concentrated upon separa-
tion of powers considerations. Marshall argued that Congress had
twice (in 1971 and 1957) rejected proposed legislation that would
have given the President, in time of war (or threat of war), the
authority to “directly prohibit by proclamation the publication of
information relating to national defense that might be useful to the
enemy.” * Marshall declared that it would be utterly inconsistent
with the concept of separation of powers for the Court to use its
contempt power to prevent behavior that Congress had specifically
declined to prohibit.

In dissent, Justice Harlan bemoaned the lack of time available to
give issues in the case proper consideration, and listed seven issues
imbedded in the case which he considered to be of grave constitu-
tional significance. “With all respect,” Justice Harlan wrote, “I
consider that the Court has been almost irresponsibly feverish in
dealing with these cases.” %

Beyond that, Harlan expressed concern that the Court was violat-
ing the principles of federalism when the judiciary overrode the
executive department’s determination that the secret papers should
not be published. He said he could find no evidence that the
executive department had been given “even the deference owing to
an administrative agency, much less that owing a co-equal branch of
the Government.” ¥ Justice Harlan added that he could not believe

92 Ibid., 730.
93 Ibid., 735-738.
94 [bid., 746.
95 [bid., 753.
9 Ibid., 758.
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that the doctrine of prohibiting prior restraints “reaches to the point
of preventing courts from maintaining the status quo long enough
to act responsibly in matters of such national importance as those
involved here.” %

Mr. Justice Blackmun also complained about the haste involved in
the case: Two federal district courts, two United States Courts of
Appeal, and the Supreme Court of the United States were forced
into “hurried decision of profound constitutional issues on inade-
quately developed and largely assumed facts * * *% Expressing
fear that the case might result in great harm to the nation, Justice
Blackmun added this shrill indictment of the press: *

If, however, damage has been done, and if, with the
Court’s action today, these newspapers proceed to publish
the critical documents and there results therefrom “the
death of soldiers, the destruction of alliances, the greatly
increased difficulty of negotiation with our enemies, the
inability of our diplomats to negotiate,” to which list I
might add the factors of prolongation of the war and of
further delay in the freeing of United States prisoners,
then the Nation’s people will know where the responsibility
for these sad consequences rests.

Journalist and scholar Herbert Brucker has said that a basic
question raised by the Pentagon Papers case is this: “Who owns the
news? Does news belong to the American people, or to govern-
ment?” He argued that government attempts to keep hold of power
by suppressing information. Brucker added that the unsuccessful
prosecution during 1973 of Daniel Ellsberg and Anthony J. Russo,
Jr. for their role in revealing the Pentagon Papers was a political
case, not a legal case. Ellsberg and Russo were charged with theft,
conspiracy, and espionage, with the government claiming that publi-
cation of the papers had endangered national security. Not so, said
Brucker: the Pentagon Papers were historical facts to which the
public is entitled, and government was simply trying to keep facts
from the public; hence the effort to punish Ellsberg and Russo for
revealing embarrassing information.’

It should be recognized that no new legal course was charted by
the Pentagon Papers case. After a delay of two weeks—a prior
restraint imposed by lower federal courts at the insistence of the
Department of Justice—the Supreme Court allowed the press to

97 Ibid., 759.
%8 Ibid., 760.

% Ibid., 763. Blackmun was quoting the dissent of Judge Wilkey in the
Pentagon Papers case involving the Washington Post in the Court of Appeals for
the Second Circuit, 446 F.2d 1327 (1971).

! Herbert Brucker, “Who Owns the News?”, speech at Carnahan House Free-
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resume publication of the documents. By a 6 to 3 margin, the
Supreme Court adhered to Near v. Minnesota, that classic case
which forbade prior restraint except in time of war, or when the
materials involved were obscene, or when there was incitement to
violence or to the overthrow of the Government.

New York Times Co. v. United States was a hastily tried case, one
in which the lawyers literally had to work through the night to
prepare their briefs. As Pember has noted, the defense attorneys
wished to win the case, not to make constitutional law. As a result,
they “played safe,” conceding that on occasion, in certain circum-
stances, prior restraint was constitutionally permissible. The case
then became a squabble over whether or not the publication of the
papers was a sufficient threat to national security to allow the
imposition of prior restraint.?

The Pentagon Papers case underlines an important truth, that no
freedom is ever won, once and for all. Consider this statement:

Some people may think that leaders of the free press
would perhaps accomplish more if their claims of constitu-
tional right were less expansive. I do not agree with this.
I say it is their duty to fight like tigers right down the line
and not give an inch. This is the way our freedoms have
been preserved in the past, and it is the way they will be
preserved in the future.

No editor, publisher, or reporter said that. The quotation is from
a statement by U. S. Senior Circuit Judge for the Second Circuit
Harold R. Medina. Judge Medina’s words emphasize an obvious but
necessary history lesson. Each freedom has to be rewon by each
succeeding generation. And sometimes, as is apparently true during
the latter third of the Twentieth Century, freedom has to be fought
for again and again within one generation.

The early summer of 1974, three years after Pentagon Papers,
saw an unprecedented publishing event. Aifred A. Knopf published
a book which belongs on the shelf of every journalist as a signal that
the Seventeenth Century censor has descendants today: The CIA
and the Cult of Intelligence by Victor L. Marchetti and John D.
Marks. This book contained many blank spaces with the word
(DELETED). These deletions were the direct result of successful
Central Intelligence Agency (CIA) efforts.

American Civil Liberties Union (ACLU) attorney and Legal Di-
rector Melvin L. Wulf has said® that on April 18, 1972, Marchetti

2 Pember, p. 41.

3 Melvin L. Wulf, Introduction to Victor Marchetti and John D. Marks, The
CIA and the Cult of Intelligence (New York: Alfred A. Knopf, 1974), pp.
iIXxX—xxvi.
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became ‘“the first American writer to be served with an official
censorship order issued by a court of the United States.” The order
told him he must not disclose information about intelligence activities,
intelligence sources and methods, or intelligence information.

Government attorneys representing the CIA claimed they were
not enjoining the press: “‘We are merely enforcing a contract
between Marchetti and the CIA. This is not a First Amendment
case, it’s just a contract action.””* The contract referred to was a
secrecy agreement signed by Marchetti when he joined the CIA in
1955. In that agreement, he promised not to divulge any classified
information, unless he had specific written permission from the
director of the CIA or his official representative.®

In 1969, Marchetti resigned from the CIA. He subsequently
published a novel and a magazine article critical of the activities and
policies of that organization. Marchetti also submitted a book
outline to the Alfred A. Knopf publishing house.! Learning of this,
Department of Justice attorneys acting in behalf of the CIA sought
an injunction to enforce the secrecy agreement. Judge Albert V.
Bryan, Jr. of the U.S. District Court for the Eastern District of
Virginia issued a temporary restraining order on April 18, 1972 and
the injunction was made permanent May 19 after a secret trial from
which the public was excluded and in which the testimony of
government witnesses was classified® The district court further
ordered that Marchetti must submit all writings about the CIA or
intelligence work to the Agency’s director for prior “approval”—or
censorship, to avoid euphemism.?

On appeal, Marchetti won only one concession before the Court of
Appeals for the Fourth Circuit. Chief Judge Clement F. Hayns-
worth, Jr., writing for a three-judge court, limited the CIA to
deleting only classified information.® Additionally, the Court of
Appeals said that the CIA must rule upon materials within 30 days
after Marchetti had submitted them for scrutiny. It was ruled that
Marchetti would have the right to judicial review of any CIA
refusals to approve portions of the manuscript. But such review
had to be started by Marchetti, with the burden of proof upon him

41bid., p. xxiii.
5 United States v. Victor L. Marchetti, 466 F.2d 1309, 1312 (4th Cir. 1972),
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York Times, April 19, 1972, p. 9.
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9 Wulf, p. xx.

10 466 F.2d 1309, 1317-1318 (4th Cir. 1972).
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to prove that the material involved was not classified or was already
public knowledge.!

Finally, on December 11, 1972, the Supreme Court of the United
States refused to hear Marchetti’s case. Three Justices—Potter
Stewart, William O. Douglas, and William J. Brennan, Jr.—noted
that they wished to grant certiorari, but the fourth vote needed was
not forthcoming.!?

Marchetti was unable to do so much as to discuss his manuscript
with his editors at Knopf: The injunction forbade the publisher to
see his writings before the CIA censors could have a go at them.
However, Marchetti and co-author John Marks completed the book
manuseript near the end of August 1973.8

Thirty days later, the authors received a letter from the CIA,
detailing 339 deletions which Attorney Wulf said amounted to 15 to
20 per cent of the book’s 517-page typewritten manuscript.® Wulf
later wrote: '®

I won't soon forget that September evening when Mar-
chetti, Marks and I sat in the ACLU office for several
hours literally cutting out the deleted parts of the manu-
script so that we could deliver the remains to Knopf. It
was the Devil’'s work we did that day.

The authors, Attorney Wulf, and publisher Alfred A. Knopf went
to court to challenge the CIA censorship. By trial time, the CIA had
reduced the number of deletions from 339 to 168.%  The persistence
of Marchetti, Marks, Wulf, and Knopf finally won a partial victory.
District Court Judge Albert A. Bryan ruled that the CIA had been
unable, for the most part, to prove that the information it had
excised was classified material. Of the 168 passages in contention,
Bryan held that only 27 were classified.!”

In a subsequent legal action appeals court Judge Haynsworth
said: 18

We decline to modify our previous holding that the First
Amendment is no bar against an injunction forbidding the
disclosure of classifiable information within the guidelines

11466 F.2d 1309, 1317 (4th Cir. 1972); Wulf, xxi; Les Ledbetter, ‘‘Appeals

Court Supports C.1.A. In Blocking Article by Ex-Aide,” New York Times, Sept.
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12409 U.S. 1063, 93 S.Ct. 553 (1972).
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14 Wulf, 1bid.

15 Ibid.

6 Ibid.; George Gent, “Knopf Sues Over C.I.A. Censorship of Book,” New
York Times, Oct. 31, 1973, p. 36.

T Wulf, p. xxiv.
18 Alfred A. Knopf, Inc. v. Colby, 509 F.2d 1362, 1370 (4th Cir. 1975).
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of the Executive Orders when (1) the classified information
was acquired, during the course of his employment, by an
employee of a United States agency or department in which
such information is handled and (2) its disclosure would
violate a solemn agreement made by the employee at the
commencement of his employment. With respect to such
information, by his execution of the secrecy agreement and
his entry into the confidential employment relationship, he
effectively relinquished his First Amendment rights.

Attorney Wulf, despite his revulsion at having performed “the
Devil’s work,” found some redeeming features of the decision. It
allowed almost all of the book to be published, he said, and it
“desanctifies the CIA,” as well as discarding “the magical authority
that has always accompanied government incantations of ‘national

security’.” 1®

19 Wulf, p. xxiv.
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SEC. 10. DEFAMATION DEFINED

Defamation is communication which exposes a person to hatred,
ridicule, or contempt, lowers him in the esteem of his fellows,
causes him to be shunned, or injures him in his business or
calling. Its categories are libel—broadly, printed or written
material; and slander—broadly, spoken words.

The legal hazard that lurks most unfailingly in reporters’ and
editors’ employment of words and pictures lies in the damage that
these basic “tools of the trade” may do to the reputations of
individuals in the news. The damage is defamation—libel or slan-
der. The law classifies defamation as a tort, a civil wrong other
than breach of contract for which the legal remedy is a court action
for damages.! Under various circumstances, one citizen may recover
money from another who harms his reputation with the symbols of
communication.

A great new protection against defamation judgments opened for
the mass media in the decision in New York Times Co. v. Sullivan in
1964. Here for the first time, the United States Supreme Court
ruled where public officials in their public work are involved, the
First Amendment clears a broad path for expression through the

! William Prosser, Law of Torts (St. Paul; West Publishing Co., 1964) 3rd ed.,
p- 2.
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thickets and jungles of centuries-old libel law. The court said that
“a profound national commitment to the principle that debate on
public issues should be uninhibited, robust, and wide-open. *  * 72
prevents recovery for libel in words about the public acts of public
officials unless actual malice is present. Later, courts required that
the same actual malice be proved not only by public officials but also
by “public figures”—persons who possessed notoriety through
achievement, or through seeking and winning public attention.

Broad new shield for newsmen that these decisions are, it is not
the case that the threat of defamation suits by public officials and
figures is dead except for the expense and trouble involved in hiring
lawyers to defend against a defamation suit that is sure to be won
by the news medium if taken to a high enough court. Libel
judgments continue to be won by public officials and figures, with
courts finding various circumstances where the Times v. Sullivan
rule does not protect media.® And for persons whom the courts
judge “private,” barriers to their successful suits are lower. Such
persons need prove only “negligence” by the publisher, instead of
the more stringent “actual malice”.

The Times v. Sullivan decision cut through the confusion of
centuries of development in the law of libel and slander. Defama-
tion traced a tortuous course through the medieval and early modern
courts of England. Feudal and then ecclesiastical courts had juris-
diction over the offense before it moved haltingly into the common
law courts. The Court of the Star Chamber took part during the
first half of the Seventeenth Century, until it was dissolved during
the Civil War, by punishing libel of political figures as a crime in its
arbitrary, sometimes secret, and widely hated procedures. Difficul-
ties arose when printing became common, for some distinction
seemed important to separate damage done by the spoken word,
which was fleeting, from damage by the printed word, which might
be permanent and much more widely diffused than speech. Rules
resulted which, if once appropriate, have long since become ana-
chronisms that persist into the age of television and communication
satellites. The law of defamation carries much of its tangled past
with it today.*

2376 U.S. 254, 84 S.Ct. 710 (1964).

3 For the view that “‘the libel laws have almost been repealed,” see Donald M.
Gillmor, “The Residual Rights of Reputation and Privacy,” The Future of Press
Freedom (Racine, Wis., Johnson Foundation, May 1972), p. 25; Frederick C.
Coonradt, “The Courts Have All But Repealed the Libel Laws,” Center Report,
Dec. 1971, p. 26. For cases in which liability has been found since New York
Times v. Sullivan, see Chap. 4.

4 Prosser, pp. 754, 769; John Kelly, Criminal Libel and Free Speech, 6 Kans.L.
Rev. 295 (1958); Anon., Developments in the Law, Defamation, 69 Harv.L.Rev.
875 (1956).
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The most-used definition of defamation is that it is a statement
about an individual which exposes him to “hatred, ridicule, or
contempt, or which causes him to be shunned, or avoided, or which
has a tendency to injure him in his office, profession or trade.”®
While that definition takes in a wide reach of words, it is neverthe-
less probably too narrow. Courts have recognized mental anguish
and personal humiliation as the basis of libel; Prosser points out
that words which would cause most people to sympathize with the
target have been held defamatory, such as an imputation of poverty,
or the statement that a woman has been raped® If a person is
lowered in the estimation or respect of the community, he is not
necessarily hated, held in contempt, or shunned.

To have definitions such as the above is by no means always to be
able to predict what will be held defamatory. The legal axiom
which says that “every definition in the law is dangerous” most
certainly applies to defamation. Whether words are defamatory
depends, in part, on the temper of the times and current public
opinion; “words harmless in one age, in one community, may be
highly damaging to reputation at another time or * * * place.””
While it was probably not defamation to falsely call one a Commu-
nist in the 1930s, since then it has been® In the North it is not
defamatory to call a white person a Negro, but southern courts long
recognized the social prejudices of centuries and considered it defa-
mation.®

Anyone who is living may be defamed, and so may a corporation
or partnership where its business standing or practices are im-
pugned. A voluntary association organized for purposes not con-
nected with profit or the self-interest of the organizers has been
defamed.!® However, it is not possible for one to be defamed
through an insult or slur upon someone close to him, such as a

5 Sir Hugh Fraser, Libel and Slander (London: 1936), 7th ed., p. 3; Perry v.
Columbia Broadcasting System, Inc., 499 F.2d 797 (7th Cir. 1974).

8 Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958 (1976); Prosser, p. 756.
7 Mencher v. Chesley, 297 N.Y. 94, 75 N.E.2d 257 (1947).

8 Spanel v. Pegler, 160 F.2d 619 (7th Cir. 1947); Levy v. Gelber, 175 Misc. 746,
25 N.Y.S.2d 148 (1941).

9 Natchez Times Pub. Co. v. Dunigan, 221 Miss. 320, 72 So.2d 681 (1954),
Strauder v. State of West Virginia, 100 U.S. 303 (1880).

10 Americans for Democratic Action v. Meade, 72 Pa.D. & C. 306 (1951); New
York Society for the Suppression of Vice v. MacFadden Publications, 129 Misc.
408, 221 N.Y.S. 563 (1927), affirmed 222 App.Div. 739, 226 N.Y.S. 870 (1928);
Mullins v. Brando, 13 Cal.App.3d 409, 91 Cal.Rptr. 796 (1970).
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member of his family."! Nor can a dead person be defamed,” nor in

most circumstances a group.

A person does not need to be lowered in the esteem of an entire
community, or even of a majority, to be defamed. “It is enough
that the communication tend to prejudice him in the eyes of a
substantial and respectable minority of them * * *718

In the division of defamation into libel and slander, the mass
media of communication are much more concerned with libel, which
was originally printed defamation. Slander, largely spoken defama-
tion, arises as a problem in some cases involving broadcast media,
and will be treated there.

SEC. 11. LIBEL

Libel is defamation by written or printed words, by its embodi-
ment in physical form, or by any other form of communication
which has the potentially harmful qualities characteristic of
written or printed words.

Libel took form in England as a crime, presided over by the Court
of the Star Chamber which sought to curb the political attacks on
authority that were increasing with the growth of printing.® It
soon was embraced in the civil law, however, and was distinguished
from the older civil offense of spoken defamation—slander—on the
grounds that the printed word was potentially more damaging than
the spoken. Print, of course, could be spread much further than
speech, and in a shorter time; furthermore, print was a permanent
form of expression whereas speech was evanescent. Print’s greater
capacity for harm brought courts to hold that libel deserved fuller
redress than speech, and rules of law more favorable to the defamed
person than did slander.

It has long been recognized, however, that writing and printing
are not the only carriers of potential libel. In the celebrated case of
People v. Croswell of 1804, pictures and signs were included in the
definition of libel.” With the coming of motion pictures, it was held

11 Gonzales v. Times-Herald Printing Co., 513 S.W.2d 124 (Tex.Civ.App.1974);
Wildstein v. New York Post Corp., 40 Misc.2d 586, 243 N.Y.S.2d 386 (1963);
Security Sales Agency v. A. S. Abell Co., 205 F. 941 (D.C.Md.1913); But
“daughter of a murderer” has been held libelous: Van Wiginton v. Pulitzer Pub.
Co., 218 F. 795 (1914).

12 McBeth v. United Press International, Inc., 505 F.2d 959 (5th Cir. 1974).

13 American Law Institute, Restatement of the Law of Torts, III (St. Paul,
1938), p. 141; Herrmann v. Newark Morning Ledger Co., 48 N.J.Super. 420, 128
A.2d 61, 71 (1958).

14 Kelly, op. cit.
153 Johns. Cases 337 (N.Y.1804).
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that they could be libelous.”® As for broadcasting, courts are divided
as to whether this should be treated as slander because it was speech
rather than print, or as libel because its capacity for spreading
defamation to huge audiences deserved the heavier penalties and
stricter rules that libel provided."”

One definition of civil libel attempts to take into account varying
forms of communication that have specially great possibilities for
harm to reputations. The American Law Institute defines libel as
publication of defamatory matter “by written or printed words, by
its embodiment in physical form, or by any other form of communi-
cation which has the potentially harmful qualities characteristic of
written or printed words.” ' Imprecise though this remains, it does
attempt to establish a logical basis on which to account for damage
by Twentieth Century means of mass communication in determining
what is libel. It also apparently embraces defamation outside the
concern of the mass media, such as by effigies or statues, or by open
and obvious “shadowing” of an individual.*®

It should be remembered that civil libel is an offense against an
individual or person or a specific entity such as a4 corporation,
partnership, or certain voluntary organizations. There must be
identification of the individual or entity. Large groups such as
businessmen in general, or labor, or a political party, or the legal
profession, or an ethnic group of a large city, cannot sue for libel?
although under some circumstances the crime of “group libel” has
been recognized (see below, Chap. 9).

/0 When, however, a charge is levied against a small group, each
member may be considered by the law to be libeled, and the
individuals may bring separate suits even though no one has been
named or singled out. It is by no means clear what the upper limit
of a “small group” that warrants such treatment is; twenty-five has
been suggested.?? Courts have held that each member of a jury can
be defamed,? or all four officers of a labor union,® or all salesmen in

18 Youssoupoff v. Metro-Goldwyn-Mayer Pictures, 51 L.Q.Rev. 281, 99 A.L.R.
864 (1934); Kelly v. Loew’s, 76 F.Supp. 473 (D.C.Mass.1948).

17 Haley, A. G., The Law on Radio Programs, 5 George Wash.L.Rev. 157, 183
(1937).

18 Restatement of Torts, p. 159.

19 Schultz v. Frankfort Marine, Accident & Plate Glass Ins. Co., 151 Wis. 537,
139 N.W. 386 (1913); Herring v. Citizens Bank & Trust Co., 21 Md.App. 517, 321
A.2d 182 (1974).

20 Exner v. Am. Medical Assn., 12 Wash.App. 215, 529 P.2d 863, 867 (1974);
Webb v. Sessions, 531 S.W.2d 211 (Tex.Civ.App.1975).

21 prosser, p. 768; Schutzman & Schutzman v. News Syndicate Co., 60
Misc.2d 827, 304 N.Y.S.2d 167 (1969).

22 Byers v. Martin, 2 Colo. 605 (1875).
23 DeWitte v. Kearney & Trecker Corp., 265 Wis. 132, 60 N.W.2d 748 (1953).
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a force of 25 employed by a department store.?

SEC. 12. LIBELOUS WORDS CLASSIFIED

Five categories or kinds of words may be identified in organizing
the field of libel. Libel may also be classified according to
libel per se, or words defamatory on their face; and libel per
quod, or words defamatory when facts extrinsic to the story
make them damaging.

Danger signals to help journalists avoid libel can be raised by
grouping the kinds of statements and the circumstances which have
brought suits into classes. Five of these are identified here in
helping clarify that which can bring hatred, ridicule, contempt, loss
of esteem, humiliation, or damage in one’s trade or profession.

Damage to the Esteem or Social Standing in Which One is Held.

Of the various ways in which a person may be lowered in the
estimation in which he is held, none has brought as many libel suits
as a false charge of crime. The news media cover the police and
crime beat daily; the persistent possibility of a mistake in names
and addresses is never absent. And the courts hold everywhere that
it is libel to charge one erroneously with a crime. It is easy to get a
libel case based on such a charge into court, even though it may
have become harder to win it under Court doctrine of the 1960s and
1970s.

Thus to print falsely that one has heen arrested for larceny,® or
that a person is held in jail on a forgery charge® or to say
incorrectly that one has illicitly sold or distributed narcoties,” is
libelous on its face. To say without legal excuse that one has
committed arson,® bigamy,® perjury,®® or murder * is libelous.

24 Neiman-Marcus Co. v. Lait, 13 F.R.D. 311 (D.C.N.Y.1952).

25 Thomas v. Bowen, 29 Or. 258, 45 P. 768 (1896); Porter v. News & Courier
Co., 237 S.C. 102, 115 S.E.2d 656 (1960); Aku v. Lewis, 52 Hawaii 366, 477 P.2d
162 (1970).

26 Oklahoma Pub. Co. v. Givens, 67 F.2d 62 (10th Cir. 1933); Barnett v.
Schumacher, 453 S.W.2d 934 (Mo.1970).

27 Snowden v. Pear]l River Broadcasting Corp., 251 So.2d 405 (La.App.1971).

28 McAuliffe v. Local Union No. 3, International Brotherhood of Elec. Workers,
29 N.Y.S.2d 963 (Sup., 1941).

29 Taylor v. Tribune Pub. Co., 67 Fla. 361, 65 So. 3 (1914); Pitts v. Spokane
Chronicle Co., 63 Wash.2d 763, 388 P.2d 976 (1964).

30 Milan v. Long, 78 W.Va. 102, 88 S.E. 618 (1916); Riss v. Anderson, 304 F.2d
188 (8th Cir. 1962).

31 Shiell v. Metropolis Co., 102 Fla. 794, 136 So. 537 (1931); Frechette v.
Special Magazines, 285 A.D. 174, 136 N.Y.S.2d 448 (1954).
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There is no substitute as a protection against libel suits for the
ancient admonition to the reporter: “Accuracy always.” ¥ Failure
to check one more source of information before writing a story
based upon a plausible souree has brought many libel suits.

The Saturday Evening Post published a story titled “They Call Me
Tiger Lil” in its Oct. 26, 1963 issue. The subject was Lillian Reis
Corabi, a Philadelphia night club owner and entertainer. The article
connected her in various ways with murder and theft, quoting a
police captain as saying she and others were responsible for a death
by dynamite, and in other ways connecting her with burglary and an
apparent drowning. The Post argued that the words complained of
were not defamatory, but the Pennsylvania Supreme Court upheld
the trial judge in his finding some 18 paragraphs of the article
“capable of defamatory meaning.” It defined defamation as that
which “tends so to harm the reputation of another as to lower him in
the estimation of the community * * *”3 The court’s decision
thus found the elements of libel present in the story, although it
agreed with the lower court that because of a grossly excessive
award of damages by the jury—$250,000 in compensatory and
$500,000 in punitive damages—* there should be a new trial.

Nor was the Post successful in arguing that libel was not present
in a story on Mafia activities on Grand Bahama Island, in which it
carried a photo of a group of people including Holmes, a tourist.
The photo caption referred to “High-Rollers at the Monte Carlo
club,” and said that the club’s casino grossed $20 million a year with
a third “skimmed off{ for Amecrican Mafia ‘families’.” Holmes, the
focal point of the picture and a man in no way connected with
Mafia, sued for libel. The Post, saying the story was not defamato-
ry, moved for a judgment on the pleadings; but the court held that
a jury case was called for and that a jury might find l