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PREFACE TO FIFTH EDITION

When we began work on the first edition of Law of Mass
Communications in the mid-1960s, we had heard of that formidable
Chinese curse, “May you live in interesting times!” Although
uncursed personally, we—like many concerned with the First
Amendment—have been afflicted by its terms: “Interesting times”
equals “changing times.” But there are worse curses.

Recall just a few of the changes, and count us all blessed for the
stimulation and excitement (and exhilaration and dismay) that they
have brought: New York Times v. United States (the “Pentagon
Papers” case, 1971); Red Lion Broadcasting Co. v. FCC (the right
of the audience, not of broadcasters, is paramount, 1969); Miller v.
California (local, not national, standards for obscenity, 1973);
Branzburg v. Hayes (shielding sources limited, 1972); Gertz v.
Robert Welch and its progeny (lessening Sullivan’s protection in
libel, 1974ff); Tornillo v. Miami Herald (the First Amendment
prohibits government coercion of newspapers by a “right of reply”,
1974); Herbert v. Lando (libel plaintiffs may inquire into editorial
processes, 1979); Richmond Newspapers v, Virginia (there is a First
Amendment right to attend criminal trials, 1980); Chandler v.
Florida (states may permit television coverage of trials, 1981).
Passage of the Copyright Act of 1976, of the Cable Communications
Act of 1984, broadcast deregulation. Or list your own dozen
favorites.

More recently, we hear of a Gypsy curse: ‘“May you have a
lawsuit you believe in!” That goes hand in hand with the folk
saying, “put one lawyer in a town; that lawyer will starve. Put
two in a town and they’ll get rich,” As for the folk saying, it
stands to reason: Two-thirds of all lawyers in the world in the mid-
1980s are in the United States. At least arguably, the biggest
change we’ve seen in three decades with communications law is the
increase in volume of legal activity affecting the media. Ponder
these items:

o QOurs is a litigious society. During the years from 1960 to
1980, new lawsuits filed in federal district courts more
than doubled, from 86,000 to more than 179,000. That’s a
108% increase. Meanwhile, U.S. population increased from
181 million to 227 million, an increase of 25%.

o In 1985, there were roughly 650,000 lawyers in the United
States, or one lawyer for every 388 persons. By the year
2000, there could be more than one million lawyers in the
United States. "
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Shakespeare’s Dick in Henry VI has a famous line, “The first
thing we do, let’s kill all the lawyers.” We protest more mildly.
We merely want to take issue with lawyers who advise that media
codes of ethics and procedural manuals be locked away as legally
dangerous. We believe that kind of advice should be resisted,
however much occasional sense it makes in this time when codes
and manuals are factored into jury struggles such as those over
“reasonable” journalism compared with ‘“negligent” journalism.

At every hand, media leaders are searching souls over Ameri-
cans’ disenchantment with media performance. Ethics is central to
that public temper. Consider the recent, most-publicized-of-all libel
case, brought against CBS News by General William Westmoreland
for the documentary, ‘“The Uncounted Enemy.” After charges
surfaced that the documentary had significant errors and was in
real ways unfair, CBS Senior Producer Burton Benjamin performed
an internal investigation to evaluate the documentary. His conclu-
sions in “The Benjamin Report” contained strong criticisms of some
aspects of the documentary and the way it was made.

The judge ordered that “The Benjamin Report” be made available
to Westmoreland’s lawyers. Quickly, the notion spread among
many journalists and lawyers that news organizations should hence-
forth avoid making such candid internal probes, lest they fall into
the hands of the enemy for use in a lawsuit.

Floyd Abrams, perhaps the best-known First Amendment lawyer
of the 1980s, has said: “CBS ought to have gotten a little more
praise than it did for the Benjamin Report.” He declared that such
an internal investigation “is precisely what I think most people
would want a news organization to do.” Similarly, Boston Globe
Editor Robert Phelps has suggested that it is better to have ethical
goals to shoot at (even if sometimes missed) than to have no such
goals. We agree, and have added Appendix D offering approaches
to ethical newsgathering.

We are grateful for the generosity of The Dallas Morning News
in allowing us to reprint its “Advertising Standards of Acceptability
in The Dallas Morning News.” Special thanks are due to Vice
President Harry M. Stanley, Jr.

Colleagues in the study of communications law who helped us
include Professor David A. Anderson, School of Law, The Universi-
ty of Texas at Austin, Professor Emeritus Hillier Krieghbaum of
New York University, and Dr. Sallie Martin Sharp, Ph.D. and J.D.,
of Austin. Teeter was aided by the helpful research specialists of
the Tarlton Law Library of The University of Texas at Austin, and

vi



PREFACE TO FIFTH EDITION

thanks Professor Roy M. Mersky, J.D., Law Librarian, Daniel P.
Dabney, J.D., Eleanor H. Delashmitt, J.D., and Mickie Voges (now
Librarian, School of Law, University of Oklahoma).

We again thank the persons whose forbearance and hard work
got us through our fifth edition: Ann S. Nelson and Letitia T.
Teeter.

Chapters 1 through 5, 9, 10 and 12 were written by Nelson;
chapters 6 through 8, 11 and 13 through 15 were written by Teeter.

HaroLp L. NELsoN
DwigHT L. TEETER, JR.

November, 1985

vii



SUMMARY OF CONTENTS

Page
PREFACE - oo e Vv
Part I
PRINCIPLES AND DEVELOPMENT OF
FREEDOM OF EXPRESSION
Chapter
1. Freedom and Control ... .. 1
2. Historical Background: Criminal Words__._.__._.__._..______ 29
Part II
FREE EXPRESSION AND CITIZENS RIGHTS
3. Defamation: Libel and Slander ... 62
4. The Constitutional Defense Against Libel Suits___________ 104
5. Defending Against Libel Suits Under State Law _.______. 153
6. The Law of Privacy and the Media_______.__.________.____... 200
7. Copyright e 294
8. Obscenity and Blasphemy ... 343
Part III
FACT GATHERING AND CITIZENS' RIGHTS
9. Shielding Information From Disclosure ...__._..._..._____.... 413
10. Legal Problems in Reporting Legislative and Executive
Branches of Government ... 457
11. Legal Problems in Reporting Courts ... ... 489
Part 1V
MEDIA INSTITUTIONS AND THE
ADMINISTRATIVE AGENCIES
12. Regulation of Broadcasting and Cable_ _________._______.._.._. 555
13. Regulation of Advertising ... ... 612
14. Antitrust Law and the Mass Media.........___._____________. 683
15. Taxation and Licensing ... .. 721

Nelson & Teeter Mass.Comm. 5th Ed. 1X



SUMMARY OF CONTENTS

APPENDICES
App. Page
A. Abbreviations. . 741
B. Selected Court and Pleading Terms .......____._...._..________ 745
C. Bibliography ... e 751
D. The Sigma Delta Chi and ASNE Codes of Ethics__.__.__. 756
E. Newspaper Preservation Act. 761
Table of Cases .. 765
Index . L 781



TABLE OF CONTENTS

Page
P REFACE oo e v
Part I
PRINCIPLES AND DEVELOPMENT OF
FREEDOM OF EXPRESSION

Chapter 1. Freedom and Control ... ... ____ 1
Sec.

1. The Worth of Freedom . e 2

2. The Constitutional Guarantees ... 5

3. Legal Boundaries for Speech and Press ... __ 9

4. Prior Restraint ... 15

Chapter 2. Historical Background: Criminal Words .... 29

Sec.

5. Seventeenth-Century England ... ... 30
6. Eighteenth-Century America ... 35
7. Sedition s 39
8. Criminal Libel o 50
9. Criticizing Courts ... el 58
Part II
FREE EXPRESSION AND CITIZENS’ RIGHTS
Chapter 3. Defamation: Libel and Slander ... ___._____. 62
Sec.
10. Defamation Defined .. . . e 62
11. Libelous Words Classified ... 67
12. Opinion and Rhetorical Hyperbole ... .. ... 81
13. Emotional Distress and Mental Anguish ... 85
14. The Form of the Libel . 36
15. Broadcast Defamation ..l 38
16. Extrinsic Circumstances, Libel Per Se, and Libel Per
QUOd 94

17. Bringing a Libel Action ... .. 96
18, Damages e 100

Chapter 4. The Constitutional Defense Against Libel
Swits 104

Nelson & Teeter Mass.Comm. 5th Ed. Xi



TABLE OF CONTENTS

Sec. Page
19. The Public Principle ... 104
20. Defense Against Public Officials’ Suwits_...____.____________.. 106
21. Defense Where Public Figures and Public Issues Are
Concerned....... 113
22. Defining “Public Figure” .. ..o 121
23. Actual Malice ... L 135
24. Special Issues: Juries, Summary Judgment, Neutral Re-
porting, Discovery ... 142
Chapter 5. Defending Against Libel Suits Under State
Law 153
Sec.
25. Determining Who Is “Private” ... ... 153
26. Ending Strict Liability in Libel ... _________ 157
27. Qualified Privilege as a Defense .............._________________. 166
28. Truth as a Defense ... . 180
29. Opinion and Fair Comment as Defenses .___________________. 186
30. Retraction ... 198
Chapter 6. The Law of Privacy and the Media .._________ 200
Sec.
31. Development of Privacy Law ___ ... .o 200
32. “Intrusion” as Invasion of Privacy_ ... 209
33. Publication of Private Matters.._._._...........______________ 227
34. False Publications Which Invade Privacy..........._........ 248
35. Appropriation of Plaintiff's Name or Likeness.. _______._ 258
36. The Right of Publicity . 265
37. Defenses: Newsworthiness .._....._..ocooooeceeoo .. 270
38. Defenses: Time, Inc. v. Hill and the Constitution .______ 275
39. Defenses: Consent._. .. 283
40. Defenses: Limitations and Problems .........__._.____________ 289
Chapter 7. Copyright....______________ 294
Sec.
41. Development of Copyright Law____.__________._._._______________ 294
42. Securing a Copyright ... 300
43. Originality ... 305
44. Infringement and Remedies ....._.............___________________ 308
45. Copyright, Unfair Competition, and the News_____________ 318
46. The Defense of Fair Use..__.__.__.. ... 326
Chapter 8. Obscenity and Blasphemy.._..............c...._____ 343
Sec.
47. Obscenity: The Freedom to Read Versus Concepts of
Control . 343



TABLE OF CONTENTS

Sec. Page
48. The Roth Landmark . ... 351
49. Patent Offensiveness ... . 356
50. From Content to Conduct. ... 358
51. Indecisiveness on Obscenity: Redrup & Stanley . ....___. 363
52. Miller v. California: Encouraging State and Local Con-

175 (o) N 368
53. Customs and Postal Censorship .._.______________________________ 376
54. Motion Picture and Broadcast Censorship ................... 381
55. Obscenity; Women’s and Children’s Rights ... 400
56. Blasphemy ... 411

Part I1I

FACT GATHERING AND CITIZENS’ RIGHTS

Chapter 9. Shielding Information From Disclosure_____. 413

Sec.

57. The Government Contempt Power ... 413

58. Refusing to Testify About Sources and Information._.... 420

59. Protecting Newsrooms From Search and Telephone
Records From Disclosure ... .. 449

Chapter 10. Legal Problems in Reporting Legislative
and Executive Branches of Govern-

ment_ . 457
Sec.
60. The Problem of Secrecy in Government. ... 457
61. Access and the Constitution ... 459
62. Records and Meetings of Federal Government.........._.. 464
63. Records and Meetings in the States. ... 478
64. Access to Judicial Proceedings.......ooococooioiiiiot 488
Chapter 11. Legal Problems in Reperting Courts ........ 489
Sec.
65. Free Press Versus Fair Trial ... 489
66. Pre-Trial Publicity ... 494
67. Publicity During Trial: Cameras in the Courtroom .._.. 498
68. Publicity Before and During Trial ... 510
69. The Judge’s Role ... e 516
70. External Guidelines and Self-Regulatory Efforts.......__. 519
71. Restrictive Orders and Reporting the Judicial Process 528
72. Closing Pre-trial Hearings, Opening Trials .........._...... 538

xiii



TABLE OF CONTENTS

Part TV

MEDIA INSTITUTIONS AND THE
ADMINISTRATIVE AGENCIES

Chapter 12. Regulation of Broadcasting and Cable _____ 555
Sec.

73. Broadcasting and Free Expression ... 555
74. Licensing Broadcasters ... 563
75. The Equal Opportunity Requirement ___......_._______________ 579
76. The Fairness Doctrine: Controversial Issues of Public
Importance ... 584
77. The Fairness Doctrine: Personal Attacks and Political
Editorials. .. ... 594
78. The Fairness Doctrine: Advertising .._.._......________.._____.__ 599
79. Deregulation .. ... . 601
80. Cable Television ... . 607
Chapter 13. Regulation of Advertising .__.___.._____...________ 612
Sec.
81. From Caveat Empior to Consumer Protection___.________._ 612
82. Federal Administrative Controls: The Federal Trade
CommiSsioN .. 614
83. Literal Truth Is Not Enough______ ... 627
84. The “Sandpaper Shave” Case and “Mockups” .........___. 629
85. Corrective Advertising Orders of the FTC._...__.___..._..__ 632
86. Other Federal Administrative Controls ......_.._...___._______ 639
87. The Printers’ Ink Statute_______________ ... 645
88, Lotteries oo 648
89. Self-Regulation .. 650
90. The Right to Refuse Service.._.__.__.__.._ ... 654
91. Broadcast Advertising and the Fairness Doctrine .___.___ 663
92. Advertising and the Constitution .__.____.______.......________ 669
Chapter 14, Antitrust Law and the Mass Media__._______ 683
Sec.
93. Concentration or Diversity? ... 683
94. Merger Mania and Takeover Tacties__.________________________ 688
95. Newspaper Antitrust Law ... oo, 693
96. Consent Decrees...... ... .. 717
97. Broadcasting, Cable and Antitrust Law......................_ 719

xiv



TABLE OF CONTENTS

Page
Chapter 15. Taxation and Licensing .. ... 721
Sec.

98. Taxation. .. . 721
99. Licensing ... oL 731
APPENDICES

App.

A. Abbreviations. L 741
B. Selected Court and Pleading Terms ____.________________________ 745
C. Bibliography ... 751
D. The Sigma Delta Chi and ASNE Codes of Ethics_......_. 756
E. Newspaper Preservation Act....___ 761
Table of Cases .. 765
Index. 781

XV



LAW

OF

MASS COMMUNICATIONS

FREEDOM AND CONTROL OF PRINT
AND BROADCAST MEDIA

xvii



Part 1

PRINCIPLES AND DEVELOPMENT
OF FREEDOM OF EXPRESSION

Chapter 1
FREEDOM AND CONTROL

Sec.

1. The Worth of Freedom.

The Constitutional Guarantees.

Legal Boundaries for Speech and Press.
Prior Restraint.

Ll

A major test of a nation’s freedom is the degree of liberty its
people have in speaking, writing, and publishing. Seventeenth
and Eighteenth Century thought in much of Western Europe and
America turned to faith in man’s reason as the safest basis for
government. And if man was rational, indeed, he needed access to
a maximum flow of information and opinion as a basis for making
decisions. Leaders of Enlightenment thought considered freedom
of speech and press indispensable to the life of a public capable of
self-government. In addition, it was widely considered that this
freedom was essential to the individual’s own development and
realization, a “natural right” to which every person had claim in
exploiting his faculties.

Even the age of faith in pure reason and natural rights,
however, stopped short of granting perfect freedom in all that
people did or said. Citizens turned over to government the powers
and rights which it needed in order to protect them in the
enjoyment of their rights, in Lockean theory. Furthermore,
though the outer boundaries of the freedoms enjoyed might be few
and indistinct, some boundaries existed. To the late Twentieth
Century, which grants at most that man possesses some elements
of reason in his complex makeup, and which is skeptical indeed
about the existence of “natural rights,” boundaries continue to
exist.

The hand of authority rests lightly on speech and press at
some places and times, heavily at others. But its presence is felt
everywhere, including the nations of the western world which
generally consider themselves the most freedom-loving of all.
Some degree of legal control over expression has been sought or
permitted by the freest societies through history; for although the

1



2 FREEDOM OF EXPRESSION Pt. 1

values of free speech and press may be considered paramount and
be exalted, there are circumstances where other values may take
priority and win in a conflict over rights. The individual’s right to
his good reputation limits verbal attacks through the penalties of
the civil libel law; society’s interest in morality denies legal
protection to the obscene; a host of laws regulating business,
industry, and trade applies fully to the commercial press and
broadcasting.

SEC. 1. THE WORTH OF FREEDOM

Major values underlying free speech and press are society’s
need for maximum flow of information and opinion, and
the individual’s right to fulfillment.

It is not always easy to separate society’s need and the
individual’s right as the two grounds for freedom of expression. If
the individual’s right is thoroughly protected, the social good in
confrontation of ideas presumably follows. John Locke, often
called the philosophical father of the American Revolution, in the
Seventeenth Century argued the individual’s rights—the “natural
right” of every person to life, liberty, and property. His ideologi-
cal descendants included speech and press as one of these liberties,
equally applicable to all men in all times and situations, they
held.!

Almost half a century earlier, John Milton’s seminal Are-
opagitica went straighter to the social good as the justification for
expression. Arguing against pre-publication censorship in 1644,
he cast his case in the religious context, and said that religious
truth—so ubiquitously sought or asserted in that century when
strife centered upon whose god should prevail—was so essential to
the fate of mankind that authority should open up the arena for
debate. Truth was the only safe basis for a society’s life, he said: 2

And though all the winds of doctrine were let loose to
play upon the earth, so Truth be in the field, we do
injuriously, by licensing and prohibiting, to misdoubt her
strength. Let her and Falsehood grapple; who ever knew
Truth put to the worse, in a free and open encounter?

There are those who would rather talk than live, no doubt,
and without the protection of their individual right to do so, life
would be empty to them. Human beings are fulfilled in many

1John Locke, Second Treatise of Government, ed. Thomas P. Peardon (N.Y.,
1952); Leo Strauss, Natural Right and History (Chicago, 1953).

2John Milton, Areopagitica (Chicago, 1953). See Thomas I. Emerson, The
System of Freedom of Expression (New York: Random House, 1970), Chap. 1, for
discussion of social and individual goods. Also Vincent Blasi, The Checking Value
in First Amendment Theory, 1977 Am.Bar Foundation Res.J. 528.
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ways, and for many none is more important than making their
views known and felt. To be allowed to express is central to the
right to use one’s faculties and to develop one’s personality—one
way of defining liberty. There are many who would deny that
this freedom, or any other, constitutes a “natural right” as defined
by the Enlightenment. But that it is real, important to human
dignity, and worthy of far-reaching protection under law is widely
agreed upon by societies of the West.?

The social good has been more compelling to the Twentieth
Century as a basis for freedom and control of expression than has
natural right. Society’s stake in free speech and press is plain in
the structure and functioning of a self-governing people: Only
through a “clash of ideas in the open marketplace” can working
truths be arrived at; the widest diversity of opinion and informa-
tion must course through the channels of debate and discussion in
arriving at solutions to problems and sound public policy. If
Milton found freer debate essential to religious “truth,” modern
theorists find the confrontation of one idea with another, one set
of facts with others, essential to all kinds of “truth,” in social
relations, politics, economics or art.

The individual and the society benefit alike, of course, in the
rationale of the western world’s practice of open debate. Whether
the goal is sound public policy, the news media’s serving as an
external check on government, human beings’ fulfillment of their
potentialities, maintaining the kind of community where people do
not need to live in suspicion and distrust of each other, or the
fulfilling of the “duty of the thinker to his thought,” free expres-
sion is held as crucial.

Jurists and lawyers alike have based their cases for freedom
on both the social and the individual good. Barrister Francis L.
Holt, whose early Nineteenth-Century work on libel was one of the
English texts heavily relied on by American law, put primary
emphasis on freedom of the press as one of the “rights of nature
x = that is to say, of the free exercise of our faculties”; but at
the same time saw the common good in England’s “system of
liberty, equally remote from feudal anarchy, and monarchial des-
potism” as being “the fruit of a free press.” s

3 Morris R. Cohen, Reason and Nature (Glencoe, IIl, 1953), 2d ed., Ch. 4.

4 For the range of values making up the worth of freedom of expression, see
Blasi, 544-567.

5 Francis L. Holt, The Law of Libel » x « in the Law of England, ed. Anthony
Bleecker (New York, 1818), quoted in H.L. Nelson, Freedom of the Press from
Hamilton to the Warren Court (New York, 1967), pp. 19-20. The individual right
claimed emphasis anew in the 1970s: Thomas I. Emerson, First Amendment
Doctrine and the Burger Court, 68 Calif.Law Rev. 422, 424-7; Ronald Dworkin, Is
the Press Losing the First Amendment?, New York Review, Dec. 4, 1980, 49-57.
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Twentieth-Century jurists speak similarly. The late Justice
Hugo Black of the United States Supreme Court pointed out in
Braden v. U.S. that “There are grim reminders all around this
world that the distance between individual liberty and firing
squads is not always as far as it seems.”® And in Bridges v.
California, he wrote of society’s stake: contempt of court citations
for newspaper comment about a trial in progress, he warned,
“produce their restrictive results at the precise time when public
interest in the matters discussed would naturally be at its
height.” 7

Yet to suggest that the worth of freedom to the individual and
the society goes unchallenged, even in western democracies, is
misleading. In any society, some hate and fear the expression of
ideas contrary to their own. Is it permissible to denigrate races,
nationalities or religions or for pornographers to “subordinate”
women in demeaning or violent depiction? To permit a socialist
newspaper to publish in times of threat from “alien ideologies”?
Even today, after almost two centuries in which the First Amend-
ment to the Constitution has proclaimed free speech and press as a
central American value, some Americans answer “no.” &

One doubt expressed about free speech is that, for all its
supposed power to bring about understanding and agreement, it
really accomplishes little. Widespread discussion, freely engaged
in, may in this view lead to no settlement of issues. Even scholars
and social scientists, supposedly trained in coming to conclusions
on the basis of evidence, find it hard to get agreement among
themselves. And as for human beings in general, the argument
continues, they are not really disposed to engage in the difficult
process of hammering out serious issues, for they find mental
effort the most onerous of work.®

There is also the position that true “liberation” of societies
cannot come about as long as toleration of aggression in national
policies is practiced, or if racial, religious, or class hatred may be
propounded. Some ideas and policies must be forbidden in this

6365 U.S. 431, 445-446, 81 S.Ct. 584, 593 (1961). And see Branzburg v. Hayes,
408 U.S. 665, 92 S.Ct. 2646, 2668 (1972).

7314 U.S. 252, 268, 62 S.Ct. 190, 196 (1941).

8 Robert O’Neil, Second Thoughts on the First Amendment, 13 N.Mex.L.Rev. 577,
Summer 1983. A Gallup poll of 1979-80 found that Americans favored 2 to 1,
stricter control of the press: 5 Med.L.Rptr. 1/29/80, News Notes. Charles E.
Swanson, “Midcity Daily: What the People Think a Newspaper Should Be,” 26
Journalism Quarterly 173 (June 1949); Hadley Cantril, ed., Public Opinion 1935-
1946 (Princeton, 1949), pp. 244-245.

9 Frank Knight, Ethics of Competition and Other Essays (New York: Harper &
Brothers, 1935), pp. 302, 304, 353.
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view, for to permit them free rein is to tolerate conditions that
perpetuate servitude and unhappiness.'®

The right to challenge or denounce the principle and worth of
free expression is itself, of course, a rough measure of the extent of
freedom in a society. “x =« =« [M]an can seem to be free in any
society, no matter how authoritarian, as long as he accepts the
postulates of the society, but he can only be free in a society that is
willing to allow its basic postulates to be questioned.” ™

Protection, for the dissenters who challenge the worth of free
expression as for those who cherish it, forms its front line in the
organic law of the United States. The Federal and State constitu-
tions unanimously give free expression a position of prime value.

SEC. 2. THE CONSTITUTIONAL GUARANTEES

Federal and State Constitutions unanimously guarantee free-
dom of expression; most State Constitutions declare that
citizens are responsible for the abuse of the right.

The Americans who wrote and in 1791 adopted the Bill of
Rights of the United States Constitution served a theme in Anglo-
American liberty that had surged to recurrent apogee. They
wrought in the line of Englishmen who forced the Magna Charta
from King John in 1215, dared to sign the Petition of Right in
1628, passed the Habeas Corpus Act in 1679 and the Bill of Rights
in 1689, and in 1776 broke the bands connecting them with
motherland by adopting the Declaration of Independence. The
first provision in the 1791 Bill of Rights provided freedom of
speech and press, and this First Amendment to the Constitution
has since been the basic legal framework for protecting liberty of
expression in the United States: 2

! Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition
the government for a redress of grievances.

The framers did not say precisely what they meant by “free-
dom of speech and press’—an ill-defined and much-debated con-
cept in England and America at the time. But however unsettled
the nation’s Founders were about expanding the reach of free
expression beyond that of their erstwhile motherland, they stated

10 Robert P. Wolff, Barrington Moore, Jr., Herbert Marcuse, A Critique of Pure
Tolerance (Boston, 1965), pp. 87—ff; Davis, “Free Speech for the Klan Is Fraud, not
a Right,” Progressive, July 1983, p. 22.

11 John B. Wolfe, in Wilbur Schramm, Responsibility in Mass Communication
(New York, 1957), 106.

12 J.S. Constitution, Amendment 1.
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a broad principle in firmly protective terms, and left it to future
generations to interpret.i3

As the states adopted their own constitutions, each included a
provision for freedom of expression. A few made spare, une-
laborated statements such as that of Massachusetts: “The liberty
of the press is essential to the security of freedom in a state: it
ought not, therefore, to be restrained in this commonwealth. The
right of free speech shall not be abridged.” 14

Many states, deeply aware of dangers in the old doctrine of
seditious libel which governments had used to silence their critics,
added further provisions. They denied to their governments the
use of two legal instruments that they considered especially hate-
ful. One was based on the Eighteenth Century reasoning that
statements critical of government were only aggravated if they
were true. On this basis, the English common law had ruled that
the accused was not to be permitted to try to defend himself by
pleading that his offensive words were true.

The second instrument barred to government was the practice
of giving judges, rather than juries, the power to decide whether
the particular criticism of government amounted to a crime—was
libelous. dJuries in seditious libel cases had been restricted to
deciding whether the accused had, indeed, printed the illegal
statement—to deciding “the fact” of printing, but not “the law.”
The overwhelming majority of state constitutions came to bar
these instruments to government’s use. New York, an early one,
did so first with a law of 1805, and later placed the principles in
its Constitution: 1%

Every citizen may freely speak, write and publish his
sentiments on all subjects, being responsible for the abuse
of that right; and no law shall be passed to restrain or
abridge the liberty of speech or of the press. In all
criminal prosecutions or indictments for libels, the truth
may be given in evidence to the jury; and if it shall
appear to the jury that the matter charged as libelous is
true, and was published with good motives and for justifi-
able ends, the party shall be acquitted; and the jury shall
have the right to determine the law and the fact.

Denying governments the use of these instruments implied
that speech and press might be limited in some ways—although
not these. The freedoms were not “absolutes.” This was recog-
nized by most states’ constitutions. Nearly all agreed that free-
dom of expression could be “abused,” although they did not say

13 Leonard Levy, Emergence of a Free Press (New York, 1985), 348-9.
14 Constitution of Massachusetts, Part I, Art. XVIL
15 Constitution of New York, Art. 1, § 8.
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what “abuse” meant. Typically, the sentence in the state consti-
tution that started with the guarantee of free expression, ended
with the qualification, as in Pennsylvania’s: “The free communi-
cation of thoughts and opinions is one of the invaluable rights of
man, and every citizen may freely speak, write and print on any
subject, being responsible for the abuse of that liberty.” 16

As the Federal Constitution’s First Amendment left the “free-
dom of speech and press” to future interpretation, the state
constitutions left “abuse” of free speech and press to future
interpretation. The principle resembled that expressed by Sir
William Blackstone, prestigious English legal authority whose
famous Commentaries, published in 1765-1769, influenced Ameri-
can law heavily. He had said: V"

The liberty of the press is indeed essential to the
nature of a free state: but this consists in laying no
previous restraints upon publications, and not in freedom
from censure for criminal matter when published. Every
freeman has an undoubted right to lay what sentiments
he pleases before the public: to forbid this, is to destroy
the freedom of the press: but if he publishes what is
improper, mischievous, or illegal, he must take the conse-
quences of his own temerity.

America was to part company with Blackstone not on the
principle that “abuse” was possible, but on what would be consid-
ered “improper, mischievous or illegal = = = His ideas of
sedition and contempt of court, for example, although they at
times enjoyed strong and active lives in the United States, ulti-
mately were widely rejected.

Each state’s power to define what it considered abuse of free
expression long went unchallenged by the Federal courts. But in
1925, the United States Supreme Court changed this situation. It
said that the Fourteenth Amendment to the U.S. Constitution
protected freedom of speech and press from invasion by the states.
The amendment, which became effective in 1868, declares that no
state shall “deprive any person of life, liberty or property, without
due process of law + + .78 The “liberty” was not, until Gitlow
v. New York, interpreted to include liberty of speech and press,
and state courts’ rulings on expression before that decision were
allowed to stand without review by the U.S. Supreme Court. In
the Gitlow decision, however, the Court said: °

16 Constitution of Pennsylvania, Art. 1, § 7.
17 4 Blackstone Commentaries 151, 152.

18 J.S. Constitution, Amendment 14.

19268 U.S. 652, 666, 45 S.Ct. 625, 630 (1925).
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* % = we may and do assume that freedom of
speech and of the press—which are protected by the First
Amendment from abridgment by Congress—are among
the fundamental personal rights and “liberties” protected
by the due process clause of the Fourteenth Amendment
from impairment by the States.

Thereafter, states’ punishment of expression that they consid-
ered abuse of freedom was subject to review by the U.S. Supreme
Court. The Fourteenth Amendment took its place with the First
as a major protection for expression.

One other amendment to the Federal Constitution applies to
expression. This is the Fifth Amendment, which bars the Federal
government from certain acts against expression in language
similar to that of the Fourteenth: “No person * #* = shall be
compelled in any criminal case to be witness against himself, nor
be deprived of life, liberty, or property, without due process of
law.” 20 -

While the last part guarantees the liberty to speak or write,
the first protects the right to silence, not only in criminal cases
but also, by extension, in such encounters with government as
appearances before committees of Congress. It is protection for a
witness against self-incrimination. Its origins lie in the revulsion
against the practice of forcing people to testify against themselves.
The practice was commonplace until the Seventeenth Century in
England. With it was associated torture to wring confessions from
the accused. “Freeborn John” Lilburne, one of the most conten-
tious figures in the history of England’s freedoms, won the day for
the right “not to accuse oneself” in 1641. Whipped and pilloried
because he refused to take an oath before the Star Chamber to
answer questions truly about his alleged importing of seditious
and heretical books, he petitioned Parliament for redress. Parlia-
ment declared the sentence “illegal and against the liberty of the
subject,” and voted him indemnity of 3,000 pounds.?

The Fifth and Fourteenth Amendments and the state consti-
tutions hold at bay government’s acts against the freedoms of
speech and press. Yet the two amendments concede that persons
may be deprived of liberty through due process of law. The state
constitutions widely agree that the right of free expression can be
abused. While the First Amendment contains no such specific
limiting phrase, the courts have held consistently that even its
sweeping command against suppression does not promise an “‘abso-
lute” freedom of expression. The Constitutional imperatives, lib-

20 U.S. Constitution, Amendment 5.

21 Erwin N. Griswold, The Fifth Amendment Today (Cambridge, 1955), pp. 3, 4.
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ertarian in spirit and voice, yet provide certain boundaries to
speech and press.

SEC. 3. LEGAL BOUNDARIES FOR
SPEECH AND PRESS

Although a few voices have urged an “absolute” freedom for
speech and press, legislatures and courts have limited
the freedom through various formulations.

Even in stating that “Congress shall make no law = = =
abridging freedom of speech, or of the press = = =.”, the First
Amendment draws no exact, ruler-straight line between the per-
missible and the punishable. American theorists, courts, legisla-
tors, and laymen have stated the boundaries of expression in
various ways. If a scale could be made with “freedom” at one end
and “restraint” at the other, most American spokesmen would be
found well toward the “liberty” pole. Yet while clustering in that
sector, they would insist on various ways of describing their
positions, Of all American spokesmen, the late Supreme Court
Justice Hugo Black most flatly stated the position for the right of
unlimited expression, for interpreting the First Amendment as an
“absolute” command forbidding any restraint on speech and
press: #2

It is my belief that there are “absolutes” in our Bill of
Rights, and that they were put there on purpose by men
who knew what words meant and meant their prohibi-
tions to be “absolutes.”

I believe when our Founding Fathers = = * wrote
this [First] Amendment they = = x knew what history
was behind them and they wanted to ordain in this
country that Congress = = = should not tell the people
what religion they should have or what they should
believe or say or publish, and that is about it. It [the
First Amendment] says “no law,” and that is what I
believe it means.

3 & *

I have no doubt myself that the provision, as written
and adopted, intended that there should be no libel or
defamation law in the United States. = = =

The late philosopher Alexander Meiklejohn, speaking of the
realm of political affairs only, urged a similar absolute freedom of
expression. Speaking at a time when fear of domestic Commu-

22 Anon., Justice Black and First Amendment “Absolutes”: a Public Interview,
37 N.Y.U.L.Rev. 548 (1962).
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nism was at its height in the nation and tendencies to curb
Communists’ freedom were strong, Meiklejohn declared: 2

The first amendment seems to me a very uncompro-
mising statement. It admits of no exceptions. It tells us
that the Congress, and by implication, all other agencies
of the Government are denied any authority whatever to
limit the political freedom of the citizens of the United
States. It declares that with respect to political discus-
sion, political advocacy, political planning, our citizens
are sovereign, and the Congress is their subordinate agent

* ok %,

But the “absolute freedom” position, theoretically appealing
to some, has not found official acceptance or support. Three
centuries ago, John Milton’s extraordinary plea for expanded
freedom yet drew the line when it came to those whose religion
and morals he could not accept; and though religious toleration
has long since dissolved the religious barriers he supported, the
case for freedom in England and America ever since has been
qualified in various ways in the attempt to state principles, rules
and aphorisms that would confine or enlarge the boundaries of
legal control.

William Blackstone’s Eighteenth-Century formula was ad-
hered to for long periods of time in England and America: govern-
ment shall lay no restraint on writers in advance of publication,
but may punish them after publication of anything that violates
the law. Sweeping in its restrictions as it was, his rule has long
since disappeared as a guide in American courts, although in the
early Twentieth Century, the United States Supreme Court quoted
it with approval.?

An old dividing-line that rolls easily off the tongue but has
little operational content is stated as this: “Liberty is not the
same as licentiousness.” It is impossible to say where one begins
and the other leaves off.

In the law of criminal defamation of individuals, the rule was
laid down in state after state that the defendant could not have
protection from punishment unless he could prove that his words
were the truth, and spoken with “good motives and for justifiable
ends.”

23 Alexander Meiklejohn, Testimony of Nov. 14, 1955, U.S. Senate, Committee on
Judiciary, Sub-Committee on Constitutional Rights, “Security and Constitutional
Rights,” pp. 14-15. For those who would give expression broad freedom in the
politico/governmental sphere, but less elsewhere, see Emerson, First Amendment
Doctrine, 428.

24 Patterson v. State of Colo. ex rel. Attorney General, 205 U.S. 454, 462, 27 S.Ct.
556, 558 (1907).



Ch. 1 FREEDOM AND CONTROL 11

The intent of the writer—justifiable or malicious—was and is
used as a gauge for testing the degree of culpability of one accused
of defamation. The “tendency” of words to cause a breach of the
peace, or to undermine government, or thwart the process of
Jjustice in the courts, was for centuries a judgment to be made by
the courts in deciding whether words were criminal.

One formula which some have recommended is that freedom
of speech and press should be denied only to those who would deny
it to others. The principle was urged by some Americans in the
mid-Twentieth Century years when domestic Communists were
identified as those who demanded free speech but presumably
would crush it if they came to power.?

Do the demands of freedom give First-Amendment protection
to advertising? Is the salesman’s “pitch” to be given the same
protection afforded the aggrieved citizen who seeks political or
social change, or the candidate for office who assails the incum-
bent? 26 Is there a freedom not to speak when government de-
mands testimony? 2

Two famous formulations of Supreme Court justices attempt
to state broad rules that may be applied to many situations. One
is the test that was laid out by Justice Oliver Wendell Holmes,
Jr.—the clear and present danger test. First articulated in
Schenck v. U.S. in 1919,% the rule was an attempt, in part, to
afford much greater freedom than the old “tendency” rule. Un-
der it, before words can be punished it must be shown that they
present a “clear and present danger,” rather than merely a
tendency, to bring about a serious evil.

The second, propounded in the 1930’s by various justices,
speaks for a “preferred position” for First-Amendment freedoms of
speech and press. The reasoning assumes that these are the
paramount freedoms among all, the “indispensable condition of
liberty.” Therefore, where a law on its face restricts these free-
doms, the Court should not grant it the normal presumption that
laws reaching the Court for its scrutiny are valid. The govern-
ment must prove that the law under question is constitutional,
and that the speech or print under challenge by the prosecution
endangers a major social interest.2®

25 Max Eastman, Freedom Must Defend Itself, in H.M. Bishop and Samuel
Hendel, Basic Issues of American Democracy (New York, 1948), pp. 89-92.
26 Bigelow v. Virginia, 421 U.S. 809, 95 S.Ct. 2222 (1975).

27U.8. v. Rumley, 345 U.S. 1, 73 S.Ct. 543 (1953); West Virginia State Board of
Education v. Barnette, 319 U.S. 624, 63 S.Ct. 1178 (1943).

28249 U.S. 47, 39 S.Ct. 247 (1919).

29 West Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S.Ct.
1178 (1943); Thomas v. Collins, 323 U.S. 516, 530, 65 S.Ct. 315 (1945).
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For radio and television broadcasting, legal formulas and
principles have been based considerably upon the limited capacity
of the air waves—the nature of the physical universe—for estab-
lishing areas of freedom and control. Deciding who will be given
access to frequencies, and under what conditions, was assigned to
government by the Federal Radio Act of 1927 and the Communica-
tions Act of 1934. The Federal Communications Commission
licenses broadcasters, choosing one rather than another, deciding
whether a station will be re-licensed each five years, and occasion-
ally rescinding a license. Thus while First Amendment protection
is provided for broadcast as well as for printed communication,
special conditions for broadcasting qualify the right in special
ways.30

A major formulation by Thomas I. Emerson, one of the na-
tion’s foremost First Amendment scholars, is stated this way:
“The central idea of a system of freedom of expression is that a
fundamental distinction must be drawn between conduct which
consists of ‘expression’ and conduct which consists of ‘action.’
‘Expression’ must be freely allowed and encouraged. ‘Action’ can
be controlled = = =3 Among insistent questions of the 1970s
and 1980s are these: Does the press deserve rights under the First
Amendment superior to rights of other institutions and people?
Can press freedom be divided into clear categories of that which
deserves absolute protection and that which deserves only quali-
fied? Is there a “people’s right to know” in the Constitution?
Should government be disqualified from acting as critic of the
mass media? Does news gathering deserve to be granted First
Amendment protection, along with printing and distribution?
Has the formula devised by courts as a constitutional protection
for media against libel suits proved inadequate?

Salient and persistent is a view articulated most fully by
Jerome A. Barron:3® In an age of mass communication, the
members of the public must have access to the columns and
airwaves of the mass media if their voices are to be heard. Barron
elaborated the position that for many decades the high cost of
ownership of media had barred countless voices from a part in the
“marketplace of ideas.” The media—giant in size and cost; rela-
tively few in number and owned by largely like-minded entrepre-
neurs devoted to the economic and political status quo;, possessed

30 Walter B. Emery, Broadcasting and Government (East Lansing, Mich., 1961)
Ch. 3.
31 Emerson, The System of Freedom of Expression, p. 17.

32 Former U.S. Supreme Court Justice Potter Stewart has said “yes,” in a famous
article: Or of the Press, 26 Hastings L.Journ. 633 (Jan.1975).

33 Access to the Press—a New First Amendment Right, 80 Harv.L.Rev. 1641
(1967).
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of the power to deny the citizen the right to have his message
communicated widely—are themselves, in this view, a crucial
barrier to diversity of opinion and fact in the marketplace. And
diversity is one of the central features sought under the liberal
view of free expression. “At the very minimum,” Barron wrote,
“the creation of two remedies is essential—(1) a nondiscriminatory
right to purchase editorial advertisements in daily newspapers,
and (2) a right of reply for public figures and public officers
defamed in newspapers.” 3

A decision by the Supreme Court of Florida in mid-1973 told
newspapers that a right of public access to their columns existed
under a Florida statute. In Tornillo v. Miami Herald,®® the
Florida Court declared the statute constitutional in requiring
newspapers which criticized political candidates, in news or edito-
rial columns, to print the candidates’ replies. The Herald had
refused to print a reply by Pat L. Tornillo, Jr., to an editorial
critical of him in his unsuccessful race for the Florida Legislature
in 1972. Thus a state supreme court upheld a right of reply in
print media similar to the right granted under the equal opportu-
nities and fairness doctrines to persons attacked by broadcast
media and cable (see Chap. 12). The First Amendment, said the
Florida Court, “is not for the benefif of the press so much as for
the benefit of us all,” and it added: 3¢

The right of the public to know all sides of a contro-
versy and from such information to be able to make an
enlightened choice is being jeopardized by the growing
concentration of the ownership of the mass media into
fewer and fewer hands, resulting ultimately in a form of
private censorship.

The Miami Herald appealed the decision to the Supreme
Court of the United States. The Supreme Court reversed the
Florida court.? It reviewed in outline the dangers of concentra-
tion of media ownership, cross-channel ownership, chains, syndi-
cates and the focusing in the hands of a few, the power to inform
and influence public opinion. However valid the arguments are
that these phenomena threaten the free marketplace of ideas, the
Court said, governmental coercion of remedies such as right of
reply “at once brings about a confrontation with the express
provisions of the First Amendment.”” Beginning with Associated

34 Jerome A. Barron, Freedom of the Press far Whom? (Bloomington, Ind., 1973),
p. 6.

35287 So0.2d 78 (Fla.1973).

36 Thid.

37 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831 (1974).
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Press v. U.S.38 in 1945 and running through other decisions since,
Chief Justice Warren Burger wrote for a unanimous Court: %

# = » the Court has expressed sensitivity as to
whether a restriction or requirement constituted the com-
pulsion exerted by government on a newspaper to print
that which it would not otherwise print. The clear impli-
cation has been that any such compulsion to publish that
which © ‘reason’ tells them should not be published” is
unconstitutional. A responsible press is an undoubtedly
desirable goal, but press responsibility is not mandated by
the Constitution and like many other virtues it cannot be
legislated.

While Tornillo argued that the Florida statute did not prevent
the Miami Herald from printing anything it wished, that missed
the core question:

Compelling editors or publishers to publish that
which * ‘reason’ tells them should not be published” is
what is at issue in this case. The Florida statute operates
as a command in the same sense as a statute or regula-
tion forbidding appellant from publishing specified mat-
ter.

The Florida statute, the Court said, penalizes on the basis of
the content of a newspaper. The penalty is increased cost of
production, and taking up space that could go to other material
the paper may have preferred to print. Infinite expansion of its
size to accommodate replies that a statute might require is not to
be expected of a newspaper.

But cost aside, the Florida statute failed “to clear the barriers
of the First Amendment because of its intrusion into the function
of editors.” This function—choosing content, determining size of
the paper, treatment of public issues—may be fair or unfair, said
Justice Burger, but “It has yet to be demonstrated how govern-
mental regulation of this crucial process can be exercised consis-
tent with First Amendment guarantees of a free press as they
have evolved to this time.”

The decision developed no reasoning as to why newspapers
were exempt but broadcasting was not, from the requirements of
furnishing the opportunity to reply. Once again, as in other
circumstances previously, the First Amendment’s shield proved
stronger for printed journalism than for broadcast.

38326 U.S. 1, 65 S.Ct. 1416 (1945).

39 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831 (1974). All
quotes are from Chief Justice Burger’s majority opinion at 2838-2840.

40 See below, Chap. 12.
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SEC. 4. PRIOR RESTRAINT

Despite authoritative statements that the chief purpose of
the First Amendment guarantee is to prevent previous
restraints upon publication, various arguments and in-
struments continue to give force to licensing, deletions,
prohibitions and injunctions in the late Twentieth Centu-
ry.

In one of the most famous and influential First Amendment
decisions by the United States Supreme Court, Chief Justice
Charles Evans Hughes wrote that “it has been generally, if not
universally, considered that it is the chief purpose of the [First
Amendment] guarantee to prevent previous restraints upon publi-
cation.” 4! Journalists and libertarians have long counted the
term and the concept “previous restraint” as the most despised in
the annals of control of publication. The somewhat slippery term
refers, in common usage, to the practice common to the Sixteenth
and Seventeenth Centuries of requiring printers to get permission
or license from government to publish, and the actual censoring by
authority of parts or all of a piece of writing, with punishment for
violation.#2 There are no boundaries to authority’s inventiveness
in fashioning the devices of prior restraint. Nowhere in the
journalist’s tradition has repetition less dulled the edge of apho-
rism:

“Liberty is always unfinished business.”
“Eternal vigilance is the price of liberty.”

The power in government to approve who might publish, or to
order non-publication or a halt to publication, under threat of
punishment, had a long and oppressive history; and revolutionary
America’s leaders and printers considered that whatever freedom
of the press meant, it meant an end to prior restraint.®® If the
press were to act as a check on government and as a means of
aiding the spread of all kinds of knowledge and opinion in a self-
governing society, government could not count suppression as one
of its instruments of power. Society’s chief weapon against the
institution which possessed the power of guns and police was
words.

41 Near v. Minnesota, 283 U.S. 697, 713, 51 S.Ct. 625 (1931).

42 While restraint in advance of publication or distribution plainly exists in the
threat of penalty or punishment affer publication (e.g., libel, invasion of privacy,
obscenity), that is not the consideration here. As the U.S. Supreme Court has said:
“If it can be said that a threat of criminal or civil sanctions after publication ‘chills’
speech, prior restraint ‘freezes’ it at least for the time.” Nebraska Press Ass’'n v.
Stuart, 427 U.S. 539, 559, 96 S.Ct. 2791 (1976), 1 Med.L.Rptr. 1064.

43 Levy, Chaps. 6, 8.
Nelson & Teeter Mass.Comm. 5th £d.-FP—2
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Strong as the conviction was, certain exceptions appeared in
the Nineteenth Century. The South employed the weapon regu-
larly in its attempts to shield its “peculiar institution” of slavery
before the Civil War, its postmasters as a matter of course refus-
ing to deliver the publications of northern anti-slavery societies.
During the Civil War, northern generals occasionally closed down
the newspapers of “Copperhead” publishers, and President Lin-
coln himself ordered the closing of newspapers on one occasion.
Heavy restrictions on the publishing and distribution of the mater-
ials of sex arose in the last quarter of the century, and prior
restraint was part of the control. Postal and customs officials’
employment of the instrument in peace and war, to control that
which was considered obscene or sedifious, was vigorous and
frequent through the first third of the Twentieth Century, modify-
ing later.#

And the arena of prior restraint was to grow in the Twentieth
Century in matters not related to government’s acts of self-
protection. Sanctioned most thoroughly—and presumably or-
dained by the limited number of frequencies available—is the
licensing by government of all broadcasters to prevent the over-
crowding of the airwaves (Chap. 12). Courts and lawyers find real
problems in defining precisely what prior restraint means.#s Not
only licensing and ordering deletions from publications, but also
the court injunction (the “enjoining” of a person) against speaking,
publishing, or distributing words or symbols, is a restraint in
advance of a communication act—a prior restraint.®® For exam-
ple, the Federal Trade Commission has power to issue “cease and
desist” orders and to seek court injunctions against advertising
which restrains trade or is false and deceptive, and to require
advertisers to correct misinterpretations.#’” Copyright law (Chap.
7) provides for injunctions to prevent or restrain illegal use of
copyrighted materials.® A book detailing psychiatric case histo-
ries has been enjoined under an action claiming violation of right
to privacy, even though the book contained no names of persons
treated.®® Various states have permitted the abatement of movies
and books under public nuisance statutes where the materials

44 Nelson, Parts 4-6.

45 Vincent Blasi, Toward a Theory of Prior Restraint, 66 Minn.L.Rev. 11, 14-15,
Nov. 1981.

46 Ibid., 92-93.

47 Glen O. Robinson and Ernest Gellhorn, The Administrative Process (St. Paul:
West Pub. Co., 1974), pp. 501-21; Anon., The FTC’s Injunctive Authority Against
False Advertising of Food and Drugs, 75 Mich.L.Rev. 745 (March 1977).

4817 U.S.C.A. §§ 502, 503. Meredith Corp. v. Harper & Row Publishers, Inc., 378
F.Supp. 686 (S.D.N.Y.1974); Robert Stigwood Group Ltd. v. O'Reilly, 346 F.Supp.
376 (D.C.Conn.1972).

49 Roe v. Doe, 345 N.Y.S.2d 560, 42 A.D.2d 559 (1973).
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shown or sold have been found obscene, and the principle of
censorship ordinances for screening of movies before public show-
ing has been approved.®®

The United States Supreme Court has approved the prohibi-
tion of newspaper publication of material from “discovery” (pre-
trial) proceedings.”® A newspaper has been enjoined from publish-
ing an advertising “shopper.”3 Under the federal Securities
Acts, the Securities and Exchange Commission has long had power
to enjoin financial news letters, its actions that involve “commer-
cial speech” doctrine having recently raised serious First Amend-
ment questions.5?

In the 1970s, a striking extension of prior restraint burst out
of courts across the nation as they attempted to forbid news
media’s publishing accounts of parts or all of the record in trials
and hearings (Chap. 11). No phase of prior restraint has proved
more alarming to news media than this, although few aspects of
the use of the instrument have escaped a drumfire of attack from
media, commentators on the law, social critics and others.

Subsequent chapters will detail aspects of prior restraint. In
this chapter, the special concern goes to the state’s claims to
suppress, on its own behalf, attacks on government personnel and
words alleged to constitute danger to national security or confi-
dence in national security programs.

Mr. Chief Justice Hughes’ majority opinion in Near v. Minne-
sota, a case of 1931, establishes groundwork that may be seen as a
watershed which turned United States Supreme Court majorities
in the direction of expanded press freedom.

That decision grew out of scruffy origins. Howard Guilford
and J.M. Near were publishing partners in producing The Satur-
day Press, a Minneapolis “smear sheet” which charged that gang-
sters were in control of Minneapolis gambling, bootlegging and
racketeering, and that the city law enforcement and government
agencies and officers were derelict in their duties. It vilified Jews
and Catholics. And it published the articles that eventually
required the Supreme Court of the United States to make one of

50 Pamela Chappelle, Can an Adult Theater or Bookstore Be Abated as a Public
Nuisance in California? 10 U.San Francisco L.Rev. 115, 128 (Summer 1975);
Times Film Corp. v. Chicago, 365 U.S. 43, 81 S.Ct. 391 (1961); Chateau-X v. North
Carolina (N.C.Sup.Ct.1971) 7 Med.L.Rptr. 1279.

51 Seattle Times v. Rinehart, 10 Med.L.Rptr. 1705 (1984).
52 Advantage Pubs. v. Daily Press (D.C.E.Va.1983), 9 Med.L.Rptr. 1761.

53 James C. Goodale, The First Amendment and Securities Act: a Collision
Course?, N.Y.L.Journ., April 8, 1983, p. 1.

54 Near v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625 (1931); Paul L.
Murphy, Near v. Minnesota in the Context of Historical Developments, 66 Minn.L.
Rev. 95 (Nov.1981); Fred W. Friendly, Minnesota Rag (N.Y., 1981).
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its most notable descriptions of the extent of freedom of the press
in America.

Publication of The Saturday Press was halted when a Minne-
sota statute authorizing prior restraint of “nuisance” or “undesir-
able” publications was invoked. That statute declared that any
person publishing a “malicious, scandalous and defamatory news-
paper, magazine or other periodical” could be found guilty of
creating a nuisance and could be enjoined from future wrongdo-
ing.?® Near and Guilford were indeed brought into court after a
temporary injunction ordered cessation of all activity by their
paper. After the hearing, the injunction was made permanent by
a judge, but with the provision that The Saturday Press could
resume publication if the publishers could persuade the court that
they would run a newspaper without objectionable content de-
scribed in the Minnesota “gag law” statute.®

Near and Guilford appealed to the Supreme Court, which
found in their favor by the margin of five votes to four. Speaking
for the Court, Chief Justice Charles Evans Hughes noted the
importance of this case: “This statute, for the suppression as a
public nuisance of a newspaper or periodical, is unusual, if not
unique, and raises questions of grave importance transcending the
local interest involved in the particular action.” Hughes de-
clared: %

If we cut through mere details of procedure, the
operation and effect of the statute in substance is that
public authorities may bring the owner or publisher of a
newspaper or periodical before a judge upon a charge of
conducting a business publishing scandalous and defama-
tory matter—in particular that the matter consists of
charges against public officers of official dereliction—and,
unless the owner or publisher is able and disposed to
bring competent evidence to satisfy the judge that the
charges are true and are published for good motives and
for justifiable ends, his newspaper or periodical is sup-
pressed and further publication is made punishable as a
contempt. This is the essence of censorship.

Hughes then turned to history-as-precedent to answer the
question of whether a statute authorizing such proceedings in
restraint of publication was consistent with the concept of liberty

55 Chapter 285, Minn.Sess.Laws 1925, in Mason’s Minn.Stats., 1927, Secs. 10123-1
to 10123-3.

56 Near v. Minnesota ex rel. Olson, 283 U.S. 697, 702-707, 51 S.Ct. 625, 628
(1931).

57 Ibid., 707, 713.
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of the press, declaring here that the chief purpose of the constitu-
tional guaranty is to prevent previous restraints.

He embarked upon a two-fold modification of the old English
authority, Blackstone. Blackstone would have had no prior re-
straint, period. The Chief Justice, however, conceded that such a
prohibition against all prior restraint might be “stated too broad-
ly,” and said that “x = x the protection even as to previous
restraint is not absolutely unlimited.” In a few exceptional cases,
limitation of the principle of “no prior restraint” could be recog-
nized: %8

No one would question but that a government might
prevent actual obstruction to its recruiting service or the
publication of sailing dates of transports or the number
and location of troops. On similar grounds, the primary
requirements of decency may be enforced against obscene
publications. The security of the community life may be
protected against incitements to acts of violence and the
overthrow by force of orderly government. The constitu-
tional guaranty of free speech does not “protect a man
from an injunction against uttering words that may have
all the effect of force.”

Although Blackstone’s “no prior restraint” was thus modified,
another aspect of Blackstone was liberalized. Blackstone had
approved punishing the publication of criticisms of government or
government officials. But Hughes said that the press had a
right—and perhaps even a duty—to discuss and debate the charac-
ter and conduct of public officers.?®

While reckless assaults upon public men, and efforts
to bring obloquy upon those who are endeavoring faithful-
ly to discharge official duties, exert a baleful influence
and deserve the severest condemnation in public opinion,
it cannot be said that this abuse is greater, and it is
believed to be less, than that which characterized the
period in which our institutions took shape. Meanwhile,
the administration of government has become more com-
plex, the opportunities for malfeasance and corruption
have multiplied, crime has grown to most serious propor-
tions, and the danger of its protection by unfaithful offi-
cials and of the impairment of the fundamental security
of life and property by criminal alliances and official
neglect, emphasizes the primary need of a vigilant and
courageous press, especially in great cities.

58 Thid., 716.
59 Ibid., 719-720.
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The fact that the liberty of the press may be abused
by miscreant purveyors of scandal does not make any the
less necessary the immunity of the press from previous
restraint in dealing with official misconduct. Subsequent
punishment for such abuses as may exist is the appropri-
ate remedy, consistent with constitutional privilege.

Despite the four dissenting votes, Near v. Minnesota has stood
since 1931 as one of the most important decisions of the Supreme
Court. Near was the first case involving newspapers in which the
Court applied the provisions of the First Amendment against
states through the language of the Fourteenth Amendment.5
And it was to serve as important precedent for protecting the
press against government’s demands for suppression.

It was 40 years before the press again collided with govern-
ment bent on protecting its own interest and functions through
prior restraint. On June 30, 1971, the United States Supreme
court cleared the confrontation with a decision hailed by many
news media with such headlines as “VICTORY FOR THE PRESS”
and “The Press Wins and the Presses Roll.” 8 These triumphant
headlines were tied to the “Pentagon Papers” case. Early in 1971,
New York Times reporter Neil Sheehan was given photocopies of a
47-volume study of the United States involvement in Vietnam
titled History of the United States Decision-Making Process on
Vietnam Policy. On Sunday, June 13, 1971, the New York
Times—after a team of reporters had worked with the documents
for three months—published a story headlined: “Vietnam
Archive: Pentagon Study Traces 3 Decades of Growing U.S. In-
volvement.” Within 48 hours after publication, Attorney General
John Mitchell sent a telegram to the Times, urging that no more
articles based on the documents be published, charging that the
series would bring about “irreparable injury to the defense inter-
ests of the United States.” 8 The Times chose to ignore Attorney
General Mitchell’s plea, and columnist James Reston angrily
wrote: “For the first time in the history of the Republic, the
Attorney General of the United States has tried to suppress
documents he hasn’t read about a war that hasn’t been de-
clared.” 63 )

After the Times’ refusal to stop the series of articles, the
Department of Justice asked U.S. District Court Judge Murray I.
60 William A. Hachten, The Supreme Court on Freedom of the Press: Decisions
and Dissents (Ames, Ia.: Jowa State Univ. Press, 1968), p. 43.
61 Newsweek, Time, July 12, 1971,

62 Don R. Pember, “The Pentagon Papers Decision: More Questions Than An-
swers,” Journalism Quarterly 48:3 (Autumn, 1971) p. 404; New York Times, June
15, 1971, p. 1.

63 New York Times, June 16, 1971, p. 1.
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Gurfein to halt publication of the stories. Judge Gurfein, who was
serving his first day as a federal judge, issued a temporary
injunction on June 15, putting a stop to the Times’ publication of
the articles. But silencing the Times did not halt all publication
of the “Pentagon Papers.” The Washington Post —and a number
of other major journals—also weighed in with excerpts from the
secret report. The Justice Department likewise applied for—and
was granted—a temporary restraining order against The Washing-
ton Post.®

After two weeks of uncertainty, the decision by the Supreme
Court of the United States cleared the papers for publication.
New York Times Managing Editor A.M. Rosenthal was jubilant:
“This is a joyous day for the press—and for American society.”
Time added, “Certainly the Justice Department was slapped down
in its efforts to ask the courts to enjoin newspapers, and will not
likely take that route again.” % Despite such optimism, some
observers within the press were disturbed by the outcome of the
“Pentagon Papers” case. Not only were there three dissents
against lifting the injunction among the nine justices, there was
also deep reluctance to do so on the part of two of the majority
justices. Furthermore, federal court injunctions had now, for the
first time in American history, been employed to impose prior
restraint upon newspapers, and the courts had preserved those
injunctions intact for two weeks.

The Court’s decision was short. It refused to leave in effect
the injunctions which the Justice Department had secured against
the Times and the Post, and quoted Bantam Books v. Sullivan: %

“Any system of prior restraints of expression comes

to this Court bearing a heavy presumption against its

constitutional validity.” Bantam Books, Inc. v. Sullivan,

372 US. 58, 83 S.Ct. 631 + = =« (1963); see also Near v.

Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625

« = = (1931). The Government “thus carries a heavy

burden of showing justification for the imposition of such

a restraint.” Organization for a Better Austin v. Keefe,

402 U.S. 415, 91 S.Ct. 1575, 1578 (1971).

With those words, a six-member majority of the Court ruled
that the government had not shown sufficient reason to impose
prior restraint. Of the six, four found nothing in the facts of the
case to qualify their positions. Justices Hugo L. Black and Wil-
liam O. Douglas expressed abhorrence for prior restraint, Douglas

64 For a clear account of the cases’ journeys through the courts, see Pember, pp.
404-405.

65 Time, July 12, 1971, p. 10.

66 New York Times Co. v. United States, 403 U.S. 713, 714, 91 S.Ct. 2140 (1971).
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saying “uninhibited, robust and wide-open debate” on public ques-
tions was essential, and “The stays in these cases that have been
in effect for more than a week constitute a flouting of the princi-

ples of the First Amendment as interpreted in Near v. Minnesota
x  ow %67

Justice William J. Brennan, Jr., although not subscribing to
an absolutist position about prior restraint, nevertheless declared
that it was permissible in only a “single, extremely narrow” class
of cases, as when the nation was at war or when troop movements
might be endangered. For all the government’s alarms as to
possible dangers of nuclear holocaust if secrecy were breached, it
had not presented a case that publication of the Pentagon Papers
would cause such an event. Therefore: 88

* = every restraint issued in this case, whatever
its form, has violated the First Amendment—and none
the less so because the restraint was justified as necessary
to examine the claim more thoroughly. Unless and until
the government has clearly made out its case, the First
Amendment commands that no injunction may issue.

With reluctance, Justices Byron White and Potter Stewart
joined the majority. Stewart approved secrecy in some contexts,
and said he was convinced that the Executive branch of govern-
ment was correct in attempting to suppress publication of some of
the documents here. But he voted with the majority, he said,
because he could not say that disclosure of any of the Pentagon
Papers “will surely result in direct, immediate, or irreparable
damage to our Nation * =« x.”% White said that if any of the
published material proved, after publication, to be punishable
under the Espionage Act of 1917, the newspapers now stood
warned: “I would have no difficulty in sustaining convictions
under [the Espionage Act] on facts that would not justify = = =
the imposition of a prior restraint.” 7

Justice Marshall declared that Congress had twice rejected
proposed legislation that would have given the President war-time
powers to prohibit some kinds of publication. And, he said, it
would be inconsistent within the concept of separation of powers
for the Court to use its contempt power to prevent behavior that
Congress had specifically declined to prohibit.”

Dissenting, Justice Harlan thought that dispute about matters
so grave as the alleged contempt and publication of the Pentagon

67 Ibid., 724.
68 Tbid., 727.
69 Ibid., 730.
70 Ibid., 735-738.
71 1bid., 746.
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Papers needed more time to resolve, and he voted to support the
injunctions.”? He found that the Court had been almost “irrespon-
sibly feverish in dealing with these cases” of such high national
importance in only a few days’ time. Justice Blackmun agreed
with Harlan, and added in a shrill indictment of the press: ™

If, however, damage has been done, and if, with the
Court’s action today, these newspapers proceed to publish
the critical documents and there results therefrom “the
death of soldiers, the destruction of alliances, the greatly
increased difficulty of negotiation with our enemies, the
inability of our diplomats to negotiate,” to which list I
might add the factors of prolongation of the war and of
further delay in the freeing of United States prisoners,
then the Nation’s people will know where the responsibili-
ty for these sad consequences rests.

It should be recognized that no new legal course was charted
by the Pentagon Papers case. After a delay of two weeks—a prior
restraint imposed by lower federal courts at the insistence of the
Department of Justice—the Supreme Court allowed the press to
resume publication of the documents. By a 6-to-3 margin, the
Supreme Court adhered to Near v. Minnesota, that classic case
which, by a 5-to—4 margin, forbade prior restraint except in time
of war, or when the materials involved were obscene, or when
there was incitement to violence or to the overthrow of the
Government.

The Pentagon Papers case underlines an important truth, that
no freedom is ever won, once and for all. Consider this statement:

Some people may think that leaders of the free press
would perhaps accomplish more if their claims of consti-
tutional right were less expansive. I do not agree with
this. I say it is their duty to fight like tigers right down
to the line and not give an inch. This is the way our
freedoms have been preserved in the past, and it is the
way they will be preserved in the future.

No editor, publisher, or reporter said that. The quotation is
from a statement by U.S. Senior Circuit Judge for the Second
Circuit Harold R. Medina. Judge Medina’s words emphasize an
obvious but necessary history lesson. Each freedom has to be
rewon by each succeeding generation. And sometimes, as is
apparently true during the latter third of the Twentieth Century,

721bid., 753.

73 Thid., 763. Blackmun was quoting the dissent of Judge Wilkey in the Pentagon
Papers case involving the Washington Post in the Court of Appeals for the Second
Circuit, United States v. Washington Post Co., 446 F.2d 1327 (D.C.Cir.1971).
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freedom has to be fought for again and again within one genera-
tion.

Doom for the national security had been forecast by officials
of the State Department as they testified against permitting the
Times to continue publishing the Pentagon Papers, one of them
declaring that further publication would “irreparably harm the
United States.” But, as Times columnist Anthony Lewis re-
marked some five years later, “the Republic still stands,” and
“Today, hardly anyone can remember a single item of the papers
that caused all the fuss.” ™

A multi-volume history of policy-making in the Vietham War
was not the publication at issue, however, when at the end of the
decade the federal government learned that The Progressive, a
magazine of Madison, Wis., was about to print an article titled
“The H-Bomb Secret: How We Got It, Why We’re Telling It.”
The manuscript, the U.S. Attorney charged, carried the deepest of
technical secrets relating to the security of our weapons. Publica-
tion would endanger national security and that of the world, and
in the process would violate the U.S. Atomic Energy Act of 1954
by making public “restricted data” about thermonuclear weapons.
The government sought and got a temporary injunction against
publication of the article by journalist Howard Morland.”

Morland swore that everything in the article was in the public
domain, that he had in no way been forced to secret sources for
the information; the government denied that this was the case.
While the trial was in mid-stream, it also came to light that
similar information had been available to the public by accident,
for a time, in a government science laboratory.”™ Federal District
Judge Robert Warren was fully aware of the Supreme Court’s rule
that “any prior restraint on publication comes into court under a
heavy presumption against its constitutional validity.” Warren
found the revelation of secret technical details about the H-bomb
quite different, however, from revealing a secret history of war-
policy making. He found that publication offered the possibility
of “grave, direct, immediate and irreparable harm to the United
States,” and said: 7

# x x because the government has met its heavy
burden of showing justification for the imposition of a

74 “Congress Shall Make No Law,” New York Times, Sept. 16, 1976, p. 39.

75 United States v. Progressive, 467 F.Supp. 990 (D.C.W.Wis.1979), 4 Med.L.Rptr.
2377. Major prior restraint cases are discussed by U.S. Circuit Judge J.L. Oakes in
“The Doctrine of Prior Restraint Since the Pentagon Papers,” 15 U.Mich.Journ.L.
Reform 497 (Spring, 1982),

76 United States v. Progressive, (D.C.W.Wis.1980), 5 Med.L.Rptr. 2441.

77 United States v. Progressive, 467 F.Supp. 990 (D.C.W.Wis.1979), 4 Med.L.Rptr.
2377, 2380.



Ch. 1 FREEDOM AND CONTEOL 25

prior restraint on publication of the objected-to technical
portions of the Morland article, and because the Court is
unconvinced that suppression of the objected-to technical
portions of the Morland article would in any plausible
fashion impede the defendants in their laudable crusade
to stimulate public knowledge of nuclear armament and
bring about enlightened debate on national policy ques-
tions, the Court finds that the cbjected-to portions of the
article fall within the narrow area recognized by the
Court in Near v. Minnesota in which a prior restraint on
publication is appropriate.

Yet Warren’s deep concern at the possible outcome of publica-
tion (“I'd want to think a long, hard time before I'd give a
hydrogen bomb to Idi Amin.”) was questioned in the national
debate and discussion which surged over the case. The govern-
ment, it was asserted, had not shown that publication would result
in “direct, immediate, or irreparable damage to the Nation” that
the Pentagon Papers decision had insisted was necessary to justify
prior restraint. The field of journalism was divided in its sup-
port.™

The Progressive and Morland, seizing on implications of the
Atomic Energy Act that conceivably rendered even innocent con-
versations about nuclear weapons subject to classification (“classi-
fied at birth”) insisted that no real secrets had been told. They
appealed, and prior restraint held through six months of court
process. Suddenly intruding into the matter was the publication
on Sept. 16, 1979, of a long letter in the Madison, Wis. Press
Connection, a daily of 11,000 circulation, from an amateur student
of the nuclear bomb. A copy of a letter from computer program-
mer Charles Hansen to Sen. Charles Percy of Illinois, it included a
diagram and list of key components of an H-bomb. Other newspa-
pers which had received copies had not yet published it when, on
the following day, the government moved to drop its court action
to bar publication of the Morland article. A U.S. Justice Depart-
ment spokesman said that the Hansen letter had exposed three
“crucial concepts” that the government was trying to protect from
publication.

Morland’s article was published. The Progressive set about
trying to raise $200,000 from the public, which was the cost, it
said, of defending. No prosecution of the Press Connection or
other newspapers that published the Hansen letter materialized.

78 Civil Liberties, No. 328, June 1979, p. 1; Ben Bagdikian, “A Most Insidious
Case,” Quill, 67:6, June 1979, pp. 21, 22; “Editors and Lawyers Share Mixed Views
on Story Ban,” Editor & Publisher, March 17, 1979, p. 13.
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Judge Warren dismissed the case against The Progressive on Sept.
4, 1980.7

Not only the security of the United States’ war effort and the
provisions of the Atomic Energy Act have made a groundwork for
the government’s demand for prior restraint. Rules of adminis-
trative agencies can furnish the same.® The CIA is experienced
in the matter. Its employee Victor L. Marchetti resigned from the
agency and, with John Marks, wrote The CIA and the Cult of
Intelligence. This, the CIA charged upon learning of its existence
in manuscript form, violated the secrecy contract Marchetti had
signed when first employed, promising not to divulge any classi-
fied information without specific permission from the CIA8 It
obtained an injunction in federal district court, the judge ordering
Marchetti to submit all writings about the CIA or intelligence
work to the Agency for review as to whether it contained classified
information that had not been released to the public. As the case
proceeded (the Supreme Court of the United States denied certio-
rari),®? the CIA’s scrutiny of the manuscript resulted in its demand
that 339 deletions be performed. “It was the Devil’s work we did
that day,” said Marchetti’s attorney, Melvin L. Wulf, after he and
the authors spent hours literally cutting out passages of the
manuscript—perhaps as much as 20 per cent.® Resisting all the
way, Marchetti finally won agreement from the court that all but
27 of the 339 deletions would be restored.® The book was finally
published with blank spaces and the prominent, repeated notation:
DELETED.

Frank Snepp, strategy analyst for the CIA in Vietnam, suc-
ceeded in getting his case against the CIA to the Supreme Court.
He, too, had resigned from the agency and written a book—Decent
Interval —about his experiences. He, too, had signed an agree-
ment not to publish without first submitting the manuscript to the
CIA, and the agency brought legal action. The Supreme Court, by
a 6-3 vote, ruled that Snepp had broken his contract, approved an
injunction requiring Snepp to submit future writings for publica-
tion review, and ruled that he must give all profits from the sale
of the book to the CIA through a “constructive trust” imposed on

79 Milwaukee Journal, Sept. 4, 1980, Part 2, pp. 1, 10.

80 Ithiel de Sola Pool, “Prior Restraint,” New York Times, Dec. 16, 1979, p. E19,
portrays unintended prior restraint on research publication through elaborate
funding rules of the U.S. Dept. of Health, Education, and Welfare—"‘a nightmare of
bureaucracy run wild, producing results that no one intended.”

81 United States v. Marchetti, 466 F.2d 1309 (4th Cir.1972).
82409 U.S. 1083, 93 S.Ct. 553 (1972).

83 Melvin D. Wulf, Introduction to Victor Marchetti and John D. Marks, The CIA
and the Cult of Intelligence (New York: Alfred A. Knopf, 1974), p. xxv.

84 Tbid., p. xxiv.
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him by the court.’ He had a fiduciary obligation to the CIA and
had breached his trust by publishing.

The government had not alleged that classified or confidential
information was revealed by the Snepp book. Rather, it alleged
“irreparable harm” in his failure to clear the material with the
CIA, and the Supreme Court approved the lower courts’ finding
that publication of unreviewed material “can be detrimental to
vital national interests even if the published information is unclas-
sified.” 8

Undisputed evidence in this case shows that a CIA
agent’s violation of his obligation to submit writings about
the Agency for prepublication review impairs the CIA’s
ability to perform its statutory duties. Admiral Turner,
Director of the CIA, testified without contradiction that
Snepp’s book and others like it have seriously impaired
the effectiveness of American intelligence operations.
“Over the last six to nine months,” he said, “we have had
a number of sources discontinue work with us. We have
had more sources tell us that they are very nervous about
continuing work with us. We have had very strong
complaints from a number of foreign intelligence services
with whom we conduct liaison, who have questioned
whether they should continue exchanging information
with us, for fear it will not remain secret.” = = =

If the agent published unreviewed material in violation of his
fiduciary and contractual obligation, said the court, the construc-
tive trust remedy simply “required him to disgorge the benefits of
his faithlessness » = =.” Snepp “disgorged” about $138,000, the
proceeds from Decent Interval. &

The Snepp case was more than just a case of prior restraint
applied through the administrative machinery, law reporter An-
thony Lewis of the New York Times found. For the fiduciary,
constructive-trust formulation was a far-reaching legal theory:

* * = one that could apply to hundreds of
thousands of federal government employees. For Snepp
* » * had no greater access to secrets than do vast
numbers of people in the State and Defense Departments
x + x Any one of them, under the theory of the Snepp
case, can now be enjoined from talking to a reporter—or
have his profits seized if he writes a book.

85 Snepp v. United States, 5 Media L.Rptr. 2409 (1980).
86 Tbid., 2411.

87 Herbert Mitgang, “Royalties to the Treasury,” New York Times Book Review,
Aug. 31, 1980.

r
88 New York Times, Feb. 25, 1980.
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Non-disclosure agreements similar to that which Snepp and
Marchetti had signed so appealed to President Ronald Reagan that
in 1983, he issued a directive requiring them of all persons who
had access to classified government information, numbering—
declared protesting media—more than 100,000 employees. The
President withdrew the directive in the face of congressional and
media protest.?

If the emergence of non-disclosure agreements in the decade
beginning with Marchetti appeared as one more example of gov-
ernment creativity in devising prior restraints in the name of
national security, predictably enough that newly minted instru-
ment was not the end of invention in prior restraint. In 1982, the
Secretary of State’s denial of a passport to former CIA agent
Philip Agee was upheld by the United States Supreme Court:
Agee had asserted his purpose of exposing CIA agents abroad,
driving them out of the countries where they operated, and ob-
structing the operations and recruitment efforts of the CIA, and
had taken measures to do so. These statements and actions, the
Court said, were no more protected by the First Amendment than
those proscribed in Near v. Minnesota half a century earlier.®® By
1982, Congress and the President had effected a law making it a
crime for news media to make public the names of secret U.S.
intelligence agents or their sources.”

( 8 Directive on Safeguarding National Security Information, 9 Med.L.Rptr. 1759
1983).

90 Haig v. Agee, 453 U.S. 280, 101 S.Ct. 2766 (1981), 7 Med.L.Rptr. 1545.

91 News Media and the Law, Sept./Oct. 1982, 39.



Chapter 2

HISTORICAL BACKGROUND: CRIMINAL

WORDS
Sec.
5. Seventeenth-Century England.
6. Eighteenth-Century America.
7. Sedition.
8. Criminal Libel.
9. Criticizing Courts.

The delicate balance between control and freedom of expres-
sion under the law has been most violently disrupted, over the
centuries, when government has sought to arm or protect itself
against attack by the press. Libertarians have viewed struggles
for freedom of expression as crucial when government, acting in
its own interest, has been the press’ adversary and in its own
behalf has brought criminal actions against critics. This is not to
minimize struggles over control stemming from sources cther than
government’s acting to protect its repute or legitimacy against
critical words. Major confrontations have occurred where govern-
ment has accused the press of damaging official procedures shaped
long ago to protect individual citizens against harm or unfairness.
Major battles have involved civil suits for damages brought by
citizens against the media. Major contests have settled principles
of freedom and control where government has taken the part of
the public against the press as in prosecutions of the media for
monopolizing and restraint of trade.

Elemental aspects of the fortunes of political liberty are
accentuated in the story of the collision between freedom and
control in its most basic and often most dramatic form—when
government has felt threatened by its critics and acted to bring
them in check. Equally instructive is the long unfolding of
growth and retreat in government’s power to control its critics,
and the substantial eclipse of that power in the mid- to late-
twentieth century. Today’s legal controls over the mass media
have their own shape and characteristics; journalists still feel the
force of government. But the word crimes with which their
forerunners could be charged exist today as hardly more than the
shadow of threat. The historical context develops the story best.

29
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SEC. 5. SEVENTEENTH-CENTURY ENGLAND

John Milton’s thought and contentious martyrs’ action
helped unshackle printing; insistent printers’ economic
demands were the main factor in the death of licensing
and censorship.

Stephen Daye, the first American colonial printer, pulled his
first impressions from a hand press while the authoritarianism of
divine right monarchy was still strong in the mother country.
The year was 1638, the place was Harvard College, and the work
was “The Freeman’s Oath,” approved for printing by the theocra-
cy of Massachusetts Bay colony which had no more concept of
freedom of the press than did Charles I who ruled in London. Yet
by the time the first colonial newspaper appeared some 65 years
later, major battles and major ideas had intruded upon the intri-
cate network of press control in England, and the American
printers whose numbers grew substantially after 1700 owed much
to their brothers of the press and to contentious speakers across
the Atlantic. Advance toward freedom of the press, unthinkable
in Seventeenth-Century America, had occurred in England and
had saved the Eighteenth-Century colonial printers some of the
hard work and pain of breaking free of authority.

The ingenious system of control established in the Sixteenth
Century by the Tudor monarchs, Henry VIII and Elizabeth I, and
perpetuated by the Stuart kings of the Seventeenth Century, had
largely disappeared by the close of England’s Glorious Revolution
of 1689. Gone was the Stationers Company policing of the print-
ers of England, first required by Elizabeth in return for economic
protection, monopolies, and privileges for this printing guild’s
members. The arbitrary Courts of the Star Chamber and the
High Commission had died amid rejoicing. Torture for criminal
offenses, officially at least, was over. Weakened and about to
collapse was the system of licensing and censorship in advance of
publication; the demands of business-oriented printers for release
from its strictures, and the impossibility of managing the surveil-
lance as the number of printers and the reading needs of the
public grew, had more to do with the death of the system than did
the high principle of Milton’s Areopagitica. Licensing and censor-
ship in England died in 1695 when the House of Commons refused
to renew the law for it.!

There was much left in the art and craft of government to
overcome before a broad liberty would be accomplished. Criminal

! Fredrick S. Siebert, Freedom of the Press in England 1476-1776 (Urbana: Univ.
of Tll. Press, 1952). This is the fullest and best-ordered treatment of the instru-
ments of control. See especially parts 2 and 4.
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prosecutions for sedition would thrive through the next century
and beyond. Control of newspapers and magazines through taxes
would be tried repeatedly by Queen Anne and her successors.
Parliament would punish speakers and printers for contempt of its
august stature, and would continue to refuse access to newsmen
seeking to report it. Yet this robust and oppressive body of
restrictive instruments, available to the law for keeping printers
in line, was hardly the equal of its predecessors. American
colonial printers would face all these remaining controls, and also,
for a time, the persistence in the colonial setting of some of those
that England had shed. They would also be spared many of the
grim restrictions of absolute monarchy.

A detailed account of the advance toward the relative freedom
of the Eighteenth Century in England is beyond the scope of this
work. But some Seventeenth Century English names, some ideas
and drifts in government and society, must be accounted for.
America took her law and her ideas of government largely from
England.

The base of the national authority was broadened somewhat
when Parliament asserted its supremacy over the power residing
in the individual monarch, with the Glorious Revolution and its
Bill of Rights. William and Mary came to the throne of England
in a position subordinate to Parliament; their predecessors for two
centuries had acknowledged themselves subordinate only to God.
Representing a few people who elected them, members of the
Commons had some responsibility to a constituency, even though
universal suffrage was centuries away. The Commons, thus, held
new power and responsibility in relation to a segment of the public
that chose it.2 This may be seen as a step on the way to the
ascendancy of the public in a self-governing society. A century or
more later, the constituency—the public—would hold the position
of ascendancy. The relationship may be seen in terms of a
people’s right of expression as well as in their power to elect and
remove their officials: 3

Two different views may be taken of the relation
between rulers and their subjects. If the ruler is regard-
ed as the superior of the subject, as being by the nature of
his position presumably wise and good, the rightful ruler
and guide of the whole population, it must necessarily
follow that it is wrong to censure him openly; that even if
he is mistaken his mistakes should be pointed out with
the utmost respect, and that whether mistaken or not no

2T.P. Taswell-Langmead, English Constitutional History (London: Street &
Maxwell, Limited, 1929), 9th ed. by A.L. Poole, pp. 594-599.

3 Sir James Fitzjames Stephen, History of the Criminal Law of England (London:
Macmillan, 1883), II, p. 299.
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censure should be cast upon him likely or designed to
diminish his authority.

If on the other hand the ruler is regarded as the
agent and servant, and the subject as the wise and good
master who is obliged to delegate his power to the so-
called ruler because being a multitude he cannot use it
himself, it is obvious that this sentiment must be re-
versed. Every member of the public who censures the
ruler for the time being exercises in his own person the
right which belongs to the whole of which he forms a
part.

He is finding fault with his servant. If others think
differently they can take the other side of the dispute, and
the utmost that can happen is that the servant will be
dismissed and another put in his place, or perhaps that
the arrangements of the household will be modified.

The new structure of government, then, implied that behind
the supremacy of Parliament lay at least a segment of the public,
empowered to choose new governors in the Commons if it wished.
And thorny, difficult men had been pressing throughout the
Seventeenth Century—and indeed before—for recognition that
members of the public ought to have this kind of power as well as
its necessary concomitant, freedom of expression. It was part of
the widespread recasting of thought in the Western world that
came to be known as the Enlightenment and the age of faith in
man’s reason.

John Milton’s matchless prose is a starting point in the
thinking of Seventeenth Century England about increased free-
dom of expression. Others of his time, less known today, sought a
wider freedom than he; others never violated that which they
advocated as he did in accepting a position as a censor of the
printed word. Others’ actions were more important than his
arguments in bringing the death of censorship in 16954 Yet
Milton’s Areopagitica, written in 1644, was to serve as a standard
and banner for centuries to come in England’s and America’s
annals of free expression.

Milton wrote just after Charles I had been driven from his
throne in England’s Civil War. He wanted a divorce, and had
written a tract that he hoped would lead to authority’s relaxing of
the strict legal barriers forbidding it. Under deep offi