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PREFACE TO SEVENTH EDITION

It was all much simpler once, just a generation ago. When the first
edition of Law of Mass Communications was published in 1969, “elec-
tronic media” still referred only to radio and television. The founding
author of this book, however, the University of Wisconsin’s Professor
Harold L. Nelson, saw transformations coming: He referred in 1969 to
the “ever-accelerating rate of change in many areas of the law of mass
communications.” Dr. Nelson had been assigned by The Foundation
Press to continue Professor Frank Thayer’s Legal Control of the Press,
which was a standard text through four editions, from 1944 to 1962.

Professor Nelson changed the book’s title to its present Law of Mass
Communications, and added his student, Dwight Teeter, as co-author.
Dr. Nelson’s work—beyond this book—includes his Libel in News of
Congressional Investigating Committees and his law journal articles.
He is especially well known to historians for his highly respected
Freedom of the Press from Hamilton to the Warren Court and for his
articles exploring the origins of press freedom in colonial America.

With the Sixth Edition in 1989, Professor Nelson left active partici-
pation in this book; Teeter was joined by Professor Don R. Le Duc of the
University of Wisconsin-Milwaukee, a communications attorney and for-
mer broadcaster. Authors Teeter and Le Duc adhere to words written
by Professor Nelson in the Preface to the First Edition in 1969:

We . . . hope that implicit and explicit in this volume is an
awareness of the legal process in a democracy. Such an awareness

. . is part of the requisite knowledge of communications law. As
social protest of the 1960s [or 1990s!] sweeps American society, it
gives life to heirs of an ancient priesthood of intolerance and
suppression. The authors believe it imperative that journalists as
well as lawyers and historians know about . . . Thomas Jefferson,
John Stuart Mill, and Justices Oliver Wendell Holmes, Jr., Louis D.
Brandeis, and Benjamin Nathan Cardozo.

For communications law, what is past is precedent, and the present,
as historians will tell you, is only the cutting edge of the past. This book
is designed to be useful on several levels:

First, gaining added appreciation for (or dismay over) the workings
of the legal process.

Second, surveying areas of law essential for those mass communica-
tions practitioners who hope to “stay out of legal trouble,” areas
including—to name three examples—libel, invasion of privacy, and
copyright.
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PREFACE TO SEVENTH EDITION

Third, outlining and suggesting ways of coping with explosively
growing problems of getting access to governmental records and
meetings.

Fourth, acquainting students with new contours of our mediated
information environment. To that end, this edition emphasizes the
convergence of information delivery systems and looks at eddying
patterns in regulation and deregulation.

To reach for such goals is to try to contend with the dazzling variety
of changes in mass media law since 1969. Back then, the Supreme Court
was about to consider—and to affirm—the authority of the Federal
Communications Commission (FCC) to impose the Fairness Doctrine on
broadcasters. Although the 1960s had seen greater judicial recognition
of First Amendment rights for the press, the broadcast industry then
seemed destined to remain forever under strict governmental supervi-
sion.

But in 1972, in a communications common carrier ruling that seemed
only distantly related to the mass media, the FCC adopted its “Open
Skies” satellite policy. Within a few short years, many of the basic
concepts of mass communications law became far more complex.

The “Open Skies” policy was designed with communications satellite
development in mind, promoting use of satellites through lower rates
resulting from marketplace competition. Unforeseen at the time was
how that one policy choice would undermine the traditional network-
based foundation for American broadcast service and how it would
undercut the structure of federal broadcast regulation.

By the mid-1980s, most of the broadcast regulatory structure had
collapsed, and the three television networks that in 1969 appeared to be
impregnable bastions of corporate power had been rendered so vulnera-
ble that none of them could avoid being taken over by others. During
that same era, the “Open Skies” policy also triggered the explosive
growth of modern cable TV, encouraging its emergence as a new,
uniquely different form of mass communicator. Cable TV delivered a
full spectrum of media services not fitting neatly into either of the
traditional “press” or “broadcast” models of mass communications law.

In 1969, broadcasting still functioned primarily as an entertainment
medium while the press provided the public with its news. Now,
however, a quarter of a century later, “all-news” radio stations operate
in most major American cities, as a 24-hour-a-day global cable news
channel offers up-to-the-minute coverage of events throughout the world.
Here again low-cost satellite linkage has been the catalyst for this new
broadcast journalism role, a change that has affected the print media as
well. In response to this competitive challenge, newspapers and news
magazines have reacted with more colorful layouts and lighter stories,
attempting to enhance their ability to entertain as some elements of
broadcasting and cable TV seek to increase their capacity to inform.

vi




PREFACE TO SEVENTH EDITION

Even our domestic mass media ownership policies have been influ-
enced profoundly by the communication satellite. Now that such satel-
lites have ushered in the era of commercial television throughout West-
ern Europe, an evergrowing demand for the type of mass appeal
programs America’s media organizations are best able to provide has led
a number of foreign conglomerates to acquire American mass entertain-
ment properties. If American media organizations can resist foreign
take-overs only through mergers, what then? Does foreign media
control pose a greater threat to diversity of media voices in the United
States than the degree of domestic media consolidation needed to avoid
foreign take-overs?

Because the pace of change accelerates with each passing year, it is
now more important than ever for a mass communications law text to
consider how governmental and industry policy decisions about the use
of fiber optics, digital audio transmission, personal communication,
ISDN, portable uplinks, high definition TV, and many other technologies
are likely to shape future mass media organizations and services and
those laws that govern them.

Any discussion of future trends or policy or law is speculative, of
course, but awareness of issues apt to shape the future may help to
avoid getting hit from the blind side by change. Charles F. Kettering
once said that he was interested in the future because he intended to
spend the rest of his life there. We all share that interest, and that is
why this text extends a bit beyond current policies to suggest how this
field—and laws governing it—are likely to evolve.

Some changes are apparent in this Seventh Edition of Law of Mass
Communications. In addition to substantial updating and revision
throughout the book, note Professor Le Duc’s new emphasis in Chapter
16, “Media Ownership: Consolidation and Globalization,” and his all-new
Chapter 17, “Distributing Mass Communications.” The entire textbook
reflects the authors’ emphasis on the merging of print and broadcast
law.

The authors wish to thank those who have helped us in preparing
this Seventh Edition. Beverly Klein, Vice President for Advertising of
Milwaukee’s Journal/Sentinel Company, again assisted us by granting
permission to use her organization’s advertising acceptance guidelines.
We thank Professor Ruane Hill, the University of Wisconsin-Milwaukee,
for his support. Special thanks go to librarians at the University of
Wisconsin-Milwaukee; to Professor Steven M. Barkan, Director of the
Law Library, Marquette University; to William J. Beintema, Director of
the Law Library and to Jean E. Moore, Instructor in the Law Library,
both of the University of Tennessee.
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We thank them and add our grateful acknowledgment for all the
support and help of Letitia Teeter and Alice Le Due.

DwiGHT L. TEETER, JR.
DoN R. LE Duc
March, 1992
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Part I

HISTORICAL AND
CONSTITUTIONAL FOUNDATIONS
OF FREE EXPRESSION

Chapter 1

FREEDOM AND CONTROL

Sec.

1. The Worth of Freedom.

2. The Constitutional Guarantees.
3. “The Intent of the Framers.”

A major test of a nation’s freedom is the degree of liberty its
people have in speaking, writing, and publishing. The hand of
authority rests lightly on speech and press at some places and
times, heavily at others. But its presence is felt everywhere,
including the nations of the Western World which generally
consider themselves the most freedom-loving of all.

Some degree of legal control over expression has been in place
even in the freest societies through history. Although values of
free speech and press may be considered paramount and exalted,
there are circumstances where other values may take priority and
win in a conflict over rights. The individual’s right to a good
reputation limits verbal attacks through the law of civil libel. In
wartime, assertions of national security may be given precedence
over press freedom. Multitudes of laws regulating business, indus-
try and trade apply fully to the commercial press, to advertising,
to public relations, and to broadcasting and newer communication
technologies.

The goal of this textbook is to serve students in a first or
survey course in communication law. A major reason for this
book is to help journalists try to “stay out of trouble,” to learn
something about the pitfalls of libel and slander, invasion of
privacy, and copyright infringement. Perhaps the examples and
discussion offered here can serve, as legal historian James Willard
Hurst has suggested of his field, like training for wrestlers: to
help keep their balance, to avoid being upset by sudden and
unexpected onslaughts.! And on many occasions, of course, atten-

1James Willard Hurst, Introductory Lecture, course on Legal History, Uni-
versity of Wisconsin-Madison, Spring, 1961.

1



2 HISTORICAL FOUNDATIONS Pt. 1

tion to ethical behavior will prevent legal questions from arising
at all.

This book will provide students with some “how to” informa-
tion, especially in chapters dealing with access to information.? It
also tries to give students some understanding of the legal systems
of the United States, especially as they interact with the sweeping
field vaguely called “communication law.” The law of mass
communications can not be taught as if it is some compartmental-
ized area marked off by logical boundaries. Of necessity, this book
cuts across most areas covered in a law school curriculum:

Constitutional Law deals with the basic governmental frame-
work, as with a state constitution or the federal Constitution. The
federal Constitution—the highest law of the land—divides govern-
ment powers into the legislative, executive, and judicial branches.
Powers of government are apportioned among those branches, and
the document also lists, in the First Ten Amendments, powers that
the U.S. government may not bring to bear on its citizens.

The federal Constitution is one of many constitutions in the
United States. There are, after all, fifty-one legal systems—the
federal system plus fifty state systems. In addition, there are
charters governing the organization and operation of cities and
counties. Keep in mind that the federal Constitution is the
highest law of the land: state constitutional provisions in conflict
with it are not enforceable.

By their nature, as basic or “organic” law, constitutions are
not easily changed. As spelled out in the federal Constitution, it
takes the vote of three-fourths of the states (via states’ legislatures
or called constitutional conventions) to amend the Constitution.

The First Amendment guarantee of freedom of speech and
press is of central importance to this book. If a law or state or
lower federal court decision is declared “unconstitutional” by the
Supreme Court of the United States, that law or decision is null
and void.

Most of the nation’s law is statutory: made by legislatures,
from Congress to state legislatures to county boards and city
councils. If the meaning of a statute is at issue in a legal case or
controversy, the meaning of the statute can be interpreted by
courts. This search for meaning, called statutory construction,
tries to define vague terms in the statute, often by digging back
into the statute’s legislative history. What did the legislature
intend to do when it passed the measure?

There are abundant examples of statutes directly affecting the
communication media. Consider, for example, the basic federal

2See Chapters 14 and 15.




Ch. 1 FREEDOM OF EXFRESSION 3

anti-obscenity law, 18 U.S.C.A. § 1461 [Title or Volume 18, United
States Code, at Section 1461.] That statute, passed more than a
century ago, forbids sending obscene material through the mails
or in interstate commerce. But what is obscene? The statute is
unclear. As discussed in Chapter 8, U.S. courts have devoted
much energy trying to define “the obscene.”

Statutory law was not always the most important branch of
law in the United States. Well into the nineteenth century,
common law—law “found” or “discovered” by judges—was the
most important point of growth. Actual judge-made law-making
involving an entire area has been rare during the past century. It
has been suggested that because of the rarity of common-law
creation in this century, there has grown up considerable scholar-
ly fascination with the law of privacy. Privacy law is largely
common-law, made by courts instead of legislatures.

Equity is an area which originated in England centuries ago.
The Chancellor devised a court—called a Court of Chancery or a
Court of Equity (based on what was fair or equitable)}—to decide
disputes which did not fit into the ordinary framework of the
regular or “law” courts. Courts in the United States have com-
bined the functions, and now are said to “sit in both law and
equity.” Pieces of “equity” remain and are sometimes in the
news. For example, in some situations the monetary award
remedy available by winning a lawsuit would not be appropriate.
Sometimes, what is “equitable” is to have a court order someone
to do something (as in a writ of “mandamus,” which is Latin for
“we demand), or not to do something (as by a court granting an
injunction or “cease and desist” order.

One of the most famous First Amendment cases featured in
this book—the “Pentagon Papers” to be discussed in Chapter 2—
involved the Supreme Court’s overturning a lower court’s injunc-
tion forbidding The New York Times from publishing a series of
secret documents on the Viet Nam conflict.

Administrative law has grown rapidly in the past century. As
the nation grew more complex, Congress found itself overmatched
by commercial and industrial growth involved in the industrial
revolution and the nation’s westward expansion. Beginning in
1890 with the Interstate Commerce Commission (to regulate rail-
roads), Congress delegated some of its power to an agency. Simi-
lar agencies followed; two having particular applicability to the
mass media are the sometime regulator of advertising, the Federal
Trade Commission (FTC), established in 1914, and the Federal
Communications Commission (FCC, established in 1934 but actual-
ly following a pattern set by the Federal Radio Commission Act of
1927).
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Additionally, the federal Executive branch has the power to
make a kind of law through executive orders. For example, the
“Confidential,” *“Secret” and “Top Secret” document classifica-
tions were established in 1951 by a Presidential executive order by
Harry S Truman, and remain in effect today.

Another way of classifying legal actions is as criminal and
civil actions. Black’s Law Dictionary (Rev. Fifth Ed.) defines a
crime as an offense against the state. A crime can be accom-
plished by omission, failing to perform a legally commanded duty
(e.g. failure to register for the draft) or commission (e.g. killing
someone on purpose with a blunt instrument). The latter exam-
ple could lead to a charge of murder, or wrongful taking of
another’s life. Crimes are variously classified as misdemeanors
(minor crimes, usually carrying a jail term of less than a year) and
felonies (major crimes, generally defined as carrying a jail term of
more than a year).

Crimes to be taken up in this book include obscenity, seditious
libel, and some aspects of copyright infringement.

Civil Law includes personal damage actions (“lawsuits”) in
which a person asks for “the establishment, recovery, or redress of
private and civil rights.” If a publication hurts your reputation
by printing a false and harmful statement about you, you could
bring a legal action (“sue”), asking for “damages” (see “money”).
Much of this book is taken up with discussion of damage actions in
the areas of libel, invasion of privacy, and copyright infringement.

Another term which is a staple area in law school curricula is
tort. It is simply a French word meaning “wrong,” and the law
assumes that if persons have serious wrongs done to them, they
ought to be able to sue for compensation. Libel is a tort. Invasion
of privacy is a tort.

For a further expoéure to legal terminology, please see Appen-
dices B and C of this book.

SEC. 1. THE WORTH OF FREEDOM

Major values underlying free speech and press include socie-
ty’s need for maximum flow of information and opinion,
and the individual’s right to fulfillment.

Freedom to speak, to write, to travel—and to criticize govern-
ments and government officials—now seems as natural as breath-
ing to most residents of the United States. Late in the Twentieth
Century, North Americans generally take for granted systems of
representative self-government, with legislative and executive offi-
cials—and some judges as well—selected at regular intervals via
secret ballots.




Ch. 1 FREEDOM OF EXPRESSION 5

Taking freedoms for granted can be the world’s most danger-
ous complacency. Particular concern should be directed at official
efforts to discourage dissent or to push for some particular ortho-
doxy. If dissenters’ freedoms are not protected, then all freedoms
are in danger. Sometimes, individuals will find that they hold
views that are widely despised, and will take risks in speaking out,
especially in times of great social or political tension. And if
there is no dissent, the results may be disastrous. Consider the
words of Martin Niemoeller, haunted by the millions of Jews
killed in Hitler’s Holocaust: 3

First they came for the socialists, and I did not speak
out—because I was not a socialist. Then they came for
the trade unionists, and I did not speak out—because I
was not a trade unionist. Then then came for the Jews,
and I did not speak out—because I was not a Jew. Then
they came for me—and there was no one left to speak for
me.

One test of freedom is the ability to go unpunished after
venting severe criticism of those holding political power. And, ifa
government official can check over what you’'ve written and deny
you the right to publish it, that’s pre-publication censorship.
More than three hundred years ago, the now-legendary poet John
Milton (Paradise Lost) argued against pre-publication censorship
by church authorities, who then had power inseparable from
government. Writing in 1644, Milton declared that because reli-
gious truth was so essential to the fate of mankind the authorities
should open up the arena for debate. Truth was the only safe
basis for a society’s life, he said: ¢

And though all the winds of doctrine were let loose to
play upon the earth, so truth be in the field, we do
injuriously, by licensing and prohibiting, to misdoubt her
strength. Let her and falsehood grapple; who ever knew
Truth put to the worse, in a free and open encounter?

Those words from John Milton—expressing what is often called
the “diversity principle”—still resound in 20th Century American
law, in key court decisions on the scope of freedom.®

8 Martin Niemoeller, Exile in the Fatherland, ed. by H.G. Locke (Grand Rapids,
MI: Eerdmans, 1986), p. viii.

4 John Milton, Areopagitica (Chicago, 1953). See Thomas 1. Emerson, The
System of Freedom of Expression (New York. Random House, 1970), Chap. 1, for
discussion of social and individual values of free expression. See also Vincent
Blasi, The Checking Value in First Amendment Theory, 1977 Am.Bar Found.Res.dJ.
523.

5 See, e.g., the dissent by Justice O.W. Holmes, Jr., in Abrams v. United States,
250 U.S. 616, 40 S.Ct. 17 (1919) and Justice Hugo L. Black’s opinion for the Court in
Associated Press v. United States, 326 U.S. 1, 65 S.Ct. 1416 (1945). See also
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In 1988, for example, New York Times columnist Anthony
Lewis quoted from a Miltonian-sounding expression of the diversi-
ty principle written by Supreme Court Justice Robert H. Jackson
in 1943: After referring to the United States as a country of
“‘individualism and rich cultural diversities,”” Justice Jackson
wrote for the Court in support of a freedom to differ.

“If there is any fixed star in our constitutional constella-
tion, it is that no official, high or petty, can prescribe
what shall be orthodox in politics, nationalism, religion or
other matters of opinion . . .”

It is not always easy to separate society’s need and the
individual’s right as the two grounds for freedom of expression. If
the individual’s right is thoroughly protected, the social good in
the confrontation of ideas presumably follows. The English writer
John Locke, often called the philosophical father of the American
Revolution, argued persuasively late in the 17th Century in favor
of the individual’s rights. In words which later echoed in the
Declaration of Independence, Locke wrote of the “natural right” of
every person to life, liberty, and property. His ideological de-
scendants included speech and press as one of these liberties,
equally applicable to all men in all times and situations.?

In the Twentieth Century, social good arguments have been
more compelling than natural rights as a basis for freedom and
control of expression. Society’s stake in free speech and press is
plain in the structure and functioning of a self-governing people.
Only through a “clash of ideas in the open marketplace”® can
working truths be reached. The social good argument runs that
the widest diversity of opinion and information must flow through
channels of debate and discussion to arrive at worthwhile solu-
tions to problems adding up to sound public policy. Although
Milton’s pleas for freer debate were couched in terms of seeking
religious truth, Twentieth Century theorists and judges have
found the confrontation of idea against idea and fact against fact
essential to all kinds of “truth,” whether in social relations,
politics, economics or art.

Over the years, the range of rationales for the practice of open
debate in the United States and the Western World has expanded.
Both the individual and society benefit from free interchange of

discussion in Zechariah Chafee, Jr., Free Speech in the United States (Cambridge,
Mass., 1964 [6th printing of 1941 ed.]), pp. 3, 29, 298, 316, 325, 559-661.

6 West Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S.Ct. 1178
(1943). Justice Jackson wrote for the Court in a 7-2 decision that children of
Jehovah’s Witnesses could not be compelled to salute the flag because this ceremo-
ny conflicted with their religious beliefs.

7John Locke, Second Treatise of Government, ed. Thomas P. Peardon (N.Y.,
1952); Leo Strauss, Natural Right and History (Chicago, 1953).

8 Cf. Holmes, supra note 5.
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ideas, and rationales for such benefits include goals of sound
public policy, fulfillment of the potential of human beings, and
creation of societies where—with openness—individuals need not
distrust each other.?

Both judges and lawyers have based their arguments for freedom
on both the social and the individual good. Barrister Francis L. Holt,
whose early Nineteenth Century book on libel was one of the English
texts relied on in developing American law, put primary emphasis on
freedom of the press. Holt called that freedom one of the “rights of
patures « s« thatistosay, of the free exercise of our faculties.” But
press freedom was more than an individual natural right, for it
produced a common good. He declared the English system of liberty
which overcame feudal anarchy and monarchial despotism as being
“the fruit of a free press.” 1

Some important Twentieth Century judges have spoken simi-
larly, linking individual and societal freedom. The late Justice
Hugo Black of the United States Supreme Court pointed out in
Braden v. United States (1961) ! that “There are grim reminders
all around this world that the distance between individual liberty
and firing squads is not always as far as it seems.” * Twenty
years earlier, in Bridges v. California (1941), he wrote of society’s
stake. He warned that contempt of court citations—judge-im-
posed fines and jail terms—against newspapers for commenting on
trials in progress would “produce their restrictive results at the
precise time when public interest in the matters discussed would
naturally be at its height.” 13

It should not be suggested that the worth of freedom to the
individual and to society goes unchallenged. Freedom is always a
risk, and in any society, some hate and fear the expression of ideas
contrary to their own. Is it permissible to denigrate races, nation-
alities or religions? Should pornographers be allowed to “subordi-
nate” women in demeaning or violent depictions? Should a social-
ist newspaper be allowed to publish in times of threat from “alien
ideologies”? Even today, after almost two centuries under the
First Amendment to the Constitution proclaiming freedom of

9 For discussion of the range of values making up the worth of freedom of
expression, see Blasi, 544-567.

10 Francis L. Holt, The Law of Libel . . . in the Law of England, ed. Anthony
Bleecker (New York: 1818), quoted in H.L. Nelson, Freedom of the Press from
Hamilton to the Warren Court (New York, 1967), pp. 19-20. The individual right
claimed emphasis anew in the 1970s. See Thomas 1. Emerson, First Amendment
Doctrine and the Burger Court, 68 Calif.L.Rev. 422, 424-7; Ronald Dworkin, Is the
Press Losing the First Amendment?, New York Review, Dec. 4, 1980, 49-57.

11365 U.S. 431, 445-446, 81 S.Ct. 584, 593 (1961).
12 See also Branzburg v. Hayes, 408 U.S. 665, 92 S.Ct. 2646, 2668 (1972).

13314 U.S. 252, 268, 62 S.Ct. 190, 196 (1941). See also Robert O’Neill, “Second
Thoughts on the First Amendment,” 13 N.Mex.L.Rev. 577, Summer 1983.



8 HISTORICAL FOUNDATIONS Pt. 1

speech and press, many Americans would answer that true free-
dom protects only virtuous or responsible communication.

But who is to say what is responsible? Suppose that the
Constitution of the United States were to be amended to make the
press both free and responsible. Perhaps the wording might say
something like this: 14

In accordance with the interest of the people and in

order to strengthen and develop the . . . system . . .

citizens . . . are guaranteed freedom of speech, of the

press, and of assembly, meetings, and of street processions
and demonstrations.

That is a quotation from an actual 1977 constitution of another
nation, one which then had little freedom. It is printed with only
a few words deleted: the words “socialist,” “working people,” and
“of the US.S.R.” Even though it proclaimed “freedom,” it was
apparent that in such a system, speech can be “free” only as
rulers interpret speech and press as operating responsibly in
support of an existing order, “to strengthen and develop the
system.” 18

There is also the related view that true “liberation” of socie-
ties is not possible as long as toleration of aggression in national
policies is practiced, or if racial, religious, or class hatred may be
stirred up. Following this position, some ideas and policies must
be forbidden, for to permit them to be expressed is to tolerate
conditions that perpetuate servitude and misery.!¢

If a society has free expression, that very freedom may lead to
its destruction. The right to challenge the very principle of free
expression is, of course, a good indicator of the extent of freedom
in a society. “+ + « Man can seem to be free in any society, no
matter how authoritarian, as long as he accepts the postulates of
the society, but he can only be free in a society that is willing to

allow its basic postulates to be questioned.”

SEC. 2. THE CONSTITUTIONAL GUARANTEES

Federal and State Constitutions all guarantee freedom of
expression but some State Constitutions declare that citi-
zens are responsible for the abuse of that right.

Protection for the dissenters as well as the advocates of the
status quo is part of the basic, organic law of the United States.

14 See F.J.M. Feldbrugge, ed., The Constitutions of the USSR . . . (The Nether-
lands, 1979, see Art. 50, p. 101.

16 Ihid.

18 Robert P. Wolff, Barrington Moore, Jr. and Herbert Marcuse, A Critique of
Pure Tolerance (Boston, 1965) p. 87ff.

17 John B. Wolfe, in Wilbur Schramm, Responsibility in Mass Communication
(New York, 1957) p. 106.
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The Federal and State constitutions unanimously give free expres-
sion a position of prime value.

The Americans who wrote and in 1791 adopted the Bill of
Rights of the United States Constitution followed a theme in
Anglo-American liberty. Those Americans who had seen the
breaking of the ties connecting them to Britain in 1776 with the
Declaration of Independence drew on a long history of struggle
against arbitrary power. With their lively knowledge of their
past, they knew of the Englishmen who in 1215 forced King John
to sign the Magna Charta—the “large charter” of rights promising
lawful rule by duly constituted authority and trial by jury. They
knew also of the Englishmen who passed the Habeas Corpus Act
in 1679 saying that persons could not be imprisoned except by
lawful authority, and of the English Bill of Rights of 1689.!®

This sense of history doubtless impelled Americans, after the
War for Independence, to set down the framework of govern-
ment—first of the emerging states after the Declaration of Inde-
pendence, and later the Articles of Confederation and Constitu-
tion—in writing. Government’s powers were to be made explicit.”

The Constitution of 1787, adopted after weeks of meetings in
secret by the Constitutional Conventicn in Philadelphia, proposed
much more centralization of power in the national government
than did the nation’s first constitution, the Articles of Confedera-
tion. Although the Constitution of 1787 is much revered today,
and was elevated virtually to the level of Divine inspiration by the
1987 Bicentennial Celebration, it should be kept in mind that the
Constitution was—and is—a practical political “frame of govern-
ment” document.®

Although much rhetoric has flowed over the Bill of Rights and
the First Amendment, the practical political fact remains that the
Bill of Rights—and the First Amendment—were political after-
thoughts, compromises. Strong Antifederalist opposition led sup-
porters of the Constitution to conclude that the required nine (of
thirteen) states would never ratify the Constitution as written.®
The Antifederalists pushed a boisterous campaign to prevent adop-
tion of the Constitution, claiming it would create a tyrannous,
monolithic national government that would trample liberties then
enjoyed by the people under the Articles of Confederation. Sup-
porters of the Constitution defused their opposition enough to

18 Winston Churchill, The Birth of Britain (New York, 1956, pp. 252-254; Leo-
nard W. Levy, Emergence of a Free Press (Oxford, 1985), Chs. 1 and 2.
19 Sanford Levinson, Constitutional Faith (Princeton, N.J., 1988) pp. 30-31.

20 Jackson Turner Main, The Antifederalists: Critics of the Constitution (Chapel
Hill, 1961), passim.

21 Ibid., 168-161.
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secure ratification in the states by pledging to add a Bill of Rights
to place explicit limits on the national government, providing a
list of rights that the United States could not infringe.®

After initial reluctance to see a Bill of Rights added, James
Madison—as a representative to the First Congress from Virgin-
ia—served as a major draftsman and the prime mover in getting
the Bill of Rights passed for submission to the states. Madison,
although staunchly for civil liberties, had questioned whether a
national Bill of Rights would be effective. Later, evidently seeing
both substance and political usefulness, Madison finally man-
aged—after several months—to get Congress to consider drafting
proposed amendments. Such delay suggests that Congress found
other matters more pressing than the promised Bill of Rights.
(Although some boosterish renditions of journalism history of the
after-dinner speech variety claim the First Amendment was listed
first because it was considered most important, it seems to have
become the first merely because a couple of early draft amend-
ments were edited out.) On the last day of 1791, state ratification
of the Bill of Rights gave force to these words making up the First
Amendment: 2

Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.

The meaning of the First Amendment was by no means clear.
The noted Constitutional historian Leonard Levy once contended
that a long and bitter civil war—called by Americans the War for
Independence—was hardly a good time for the birth or nurturing
of civil liberties. In an inspired phrase, Levy asserted in 1960:
“There is even reason to believe that the Bill of Rights was more
the chance product of political expediency on all sides than of
principled commitment to personal liberties.” #

In the late Eighteenth Century, and even today, “freedom of
speech and press” was an ill-defined and much-debated phrase.
But however unsettled the nation’s founders were about ex-
panding the reach of free expression beyond that in England, they
stated a broad principle in firmly protective terms, and left it to
future generations to interpret.?®

The states adopted their own constitutions, some beginning as
early as 1776 and then revising the documents over the years.

2 bid.
33 U.S. Constitution, Amendment 1.

 Levy, Emergence, pp. 348-349.
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Freedoms of speech and press evidently were not seen as “abso-
lutes;” this was recognized, over time, by most states’ constitu-
tions. Nearly all agreed that freedom of expression could be
“abused,” although that “abuse” was not defined. Typically, the
sentence in the state constitution that started with the guarantee
of free expression ended with a qualification. The Constitution of
Pennsylvania of 1790 said: “The free communication of thoughts
and opinions is one of the invaluable rights of man, and every
citizen may freely speak, write and print on any subject, being
responsible for the abuse of that liberty.”

As the Federal Constitution’s First Amendment left the “free-
dom of speech and press” to future interpretation, the state
constitutions tended to leave “abuse” to later definition. The
principle resembled that expressed by Sir William Blackstone,
prestigious English legal authority whose famed Commentaries,
published in 1765-1769, amounted to a kind of legal Bible for the
lawyers of the emerging United States. Blackstone’s definition of
press freedom declared: ¥

The liberty of the press is indeed essential to the nature
of a free state: but this consists in laying no previous re-
straints upon publications, and not in freedom from censure
for criminal matter when published. Every freeman has an
undoubted right to lay what sentiments he pleases before the
public: to forbid this, is to destroy the freedom of the press:
but if he publishes what is improper, mischievous, or illegal,
he must take the consequences of his own temerity.

Blackstone’s formulation had great force as state legal sys-
tems emerged. In times before law schools, when would-be law-
yers “read law” as assistants to experienced lawyers, a law prac-
tice would often be started with two books: the Bible and a copy of
Blackstone. Note that Blackstone’s definition of freedom guaran-
teed little beyond no pre-publication censorship. As will be dis-
cussed in later sections, criticism of government which Blackstone
likely would have considered illegal “abuse” of press freedom now
is fully protected as courts interpret the Constitution.

Gitlow v. New York (1925)

Each state’s power to define what it considered abuse of free
expression long went unchallenged before the Federal courts. But
in 1925, the United States Supreme Court in effect nationalized
the First Amendment.?®

26 Constitution of Pennsylvania, Art. 1, § 7.
27 4 Blackstone Commentaries 151, 152.
28 268 U.S. 652, 666, 45 S.Ct. 625, 630 (1925).
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A hapless radical, Benjamin Gitlow, had been charged with
violating the criminal anarchy law of the state of New York.
That statute defined criminal anarchy as the doctrine **. . . that
organized government should be overthrown by force or violence,
or by assassination of the executive head or of any of the officials
of government, or by any other means.”” The state’s statute also
made it a crime to advocate, advise or teach such a doctrine.
Gitlow and friends had circulated “The Left Wing Manifesto,”
which advocated “revolutionary mass action” to establish Commu-
nist Socialism.?®

Ironically, even though the Supreme Court of the United
States found that a New York jury was warranted in finding
Gitlow guilty of advocating governmental overthrow, it also held
that the protections of the First Amendment were applicable to
the states through the Fourteenth Amendment, which had been
adopted in 1868 to protect the rights of slaves freed by the Civil
War. The Fourteenth Amendment declares that no state shall
“deprive any person of life, liberty or property, without due
process of law « « «” % [In the Gitlow case, the Supreme Court
for the first time held the “liberty” mentioned in the Fourteenth
Amendment. Until Gitlow v. New York (1925), state courts’
rulings on freedom of expression cases were allowed to stand
without review by the U.S. Supreme Court. In the Gitlow deci-
sion, however, Justice Sanford wrote for the seven-man majority of
the Court that: 3

+ + +« we may and do assume that freedom of
speech and of the press—which are protected by the First
Amendment from abridgment by Congress—are among
the fundamental rights and “liberties” protected by the
due process clause of the Fourteenth Amendment from
impairment by the States.

These words did not help Ben Gitlow; since the Supreme
Court had upheld his conviction, he went to jail. Two members of
the Supreme Court—Justices Oliver Wendell Holmes and Louis D.
Brandeis—dissented, saying that the *“Manifesto” posed little
threat of doing harm, let alone a “clear and present danger” %
from the small minority who shared Gitlow’s views. In later
years, when the Supreme Court of the United States tended to be
more tolerant and supportive of expression than many state
courts, the 1925 decision in Gitlow v. New York proved to be the
case which opened the door to the Supreme Court review of state

29 Chafee, op. cit., pp. 318-325.

% U.S. Constitution, Amendment 14.

31268 U.S. 652, 672, 45 S.Ct. 625, 630 (1925).
32268 U.S. 652, 672, 45 S.Ct. 625, 632 (1925).
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courts’ actions involving speech and press. After the Gitlow case
the Fourteenth Amendment took its place with the First Amend-
ment as a major protection for expression. By “bringing the First
Amendment home to the states,” the Gitlow decision made possi-
ble the landmark case limiting pre-publication censorship, Near v.
Minnesota ex rel. Olson (1931),% and the famous decision protect-
ing the news media against libel suits by public officials, New
York Times Co. v. Sullivan (1964).34

The Fifth Amendment

One other amendment to the Federal Constitution also applies
to expression. This is the Fifth Amendment, which has language
gimilar to part of the Fourteenth Amendment.¥ The Fifth
Amendment says “No person shall be compelled in any criminal
case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law.” %

When those words are taken together with the First Amend-
ment’s command protecting “the freedom of speech, or of the
press,” the Fifth Amendment may be read as helping guarantee
the liberty to speak or write. The Fifth Amendment also provides
protection for a witness against self-incrimination. The right
against self-incrimination stems from a revolting practice, com-
mon in England until the Seventeenth Century, of forcing peo-
ple—often through torturing them—to testify against themselves.
Again, knowledge of history by the men who wrote and adopted
the Bill of Rights no doubt come into play. One person who
became a symbol to that generation was “Freeborn John”
Lilburne, one of the most contentious figures in the history of
England’s freedoms. Brought before the secret Court of the Star
Chamber in 1641 for his alleged importation of anti-government
and heretical books, Lilburne was whipped and pilloried because
he refused to take an oath to testify against himself. He then
petitioned Parliament for compensation for the wrongs he had
suffered. Parliament declared Lilburne’s sentence “illegal and
against the liberty of the subject,” and voted him an indemnity of
3,000 pounds. Lilburne had won the day for the “right not to
accuse oneself,” a right given constitutional status in the U.S.
when the Fifth Amendment was ratified 150 years later, in 1791.9

Think again about the wording of the First, Fifth and Four-
teenth Amendments to the Constitution as discussed in the preced-

33283 U.S. 697, 51 S.Ct. 625 (1931).

34 376 U.S. 254, 84 S.Ct. 710 (1964).

35 U.S. Constitution Amendment 14.

36 Ibid., Amendment 5.

37 Erwin N. Griswold, The First Amendment Today (Cambridge, 1955) pp. 3, 4.
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ing pages. The First Amendment says, with no limiting words
that “Congress shall make no law . . . abridging the freedom of
speech, or of the press . . .” On the other hand, both the Fifth
and the Fourteenth Amendments, say that persons can be de-
prived of life, liberty, or property through due process of law.
Further, many State constitutions state that although there is
freedom of speech and press, those freedoms can be abused, and
the abusers of those freedoms held responsible. Even in a Consti-
tution granting freedoms, certain boundaries for speech and press
were suggested.

Boundaries For Freedom

As the final authority on what the Constitution means, it has
fallen to the Supreme Court of the United States to say what
expression is protected—or “constitutional” and what is not pro-
tected. Although the First Amendment says “Congress shall
make no law « + « abridging freedom of speech, or of the press
+ + . the nation’s courts have been unable to draw an exact,
ruler-straight line between the permissible and the punishable.
American theorists, courts, legislatures, and laymen have stated
the boundaries of expression in various ways. If a scale could be
made with “freedom” at one end and “restraint” at the other,
most Americans would cluster toward “freedom.”

Of all American spokesmen, the late Justice Hugo L. Black
most flatly stated the position for a right of unlimited expression,
interpreting the First Amendment as an “absolute” command
forbidding any restraint on speech and press:

I believe when our Founding Fathers s s s wrote
this [First] Amendment they + + s knew what history
was behind them and they wanted to ordain in this
country that Congress + + s should not tell the people
what religion they should have or what they should
believe or say or publish, and that is about it. It [the
First Amendment] says “no law,” and that is what I
believe it means. .

I have no doubt myself that the provision, as written
and adopted, intended that there should be no libel or
defamation law in the United States.

Although such ringing statements made Justice Black a hero
to many journalists and civil libertarians, such words might also
cause consternation among legal historians. Many legal scholars,
writing before and after Justice Black, have contended that such

38 Edmond N. Cahn, “Justice Black and First Amendment ‘Absolutes: A Public
Interview,” 37 N.Y.U.L.Rev. 548 (1962).
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historical assertions were flawed by one-sidedness, ignoring abun-
dant contrary evidence of libel actions brought by the generation
that adopted the First Amendment.®

The late philosopher Alexander Meiklejohn also favored a
kind of “absolute” freedom, but only in the realm of expression of
political ideas. Speaking in the mid-1950s, when anti-Commu-
nism had reached heights known as McCarthyism and efforts to
curb Communists’ freedom were powerful, Meiklejohn declared: #

The first amendment + « « admits of no exceptions.
It tells us that the Congress, and by implication, all other
agencies of Government are denied any authority whatev-
er to limit the political freedom of the citizens of the
United States.

Such “absolute” positions, however, although theoretically
appealing to some, have never found official acceptance or support
in the United States. Perhaps the myths of history still cling to
ideas of freedom. Even though Twentieth Century courts are still
quoting John Milton’s plea against censorship from roughly three
and one half centuries ago, Milton’s expanded concept of freedom
did not include those whose religion and morals he could not
accept.? And only a few years after writing the famed Areopagiti-
ca, Milton himself had official employment . . . as a censor.
Ever since Milton, the case for freedom of expression has been
qualified and limited in various ways as efforts are made to define
the boundaries of legal control.

Writing about 1765, Sir William Blackstone’s vastly influen-
tial commentaries expounded the doctrine that government shall
lay no restraint on writers before publication, but may punish
them after publication of anything violating the law. (The prob-
lem here, of course, is that if it is against the law to criticize
government, going to jail or being executed after publication is
likely to discourage other dissident speskers or writers.)

Briefly, here are some other concepts to keep in mind as you
consider efforts to define freedom of expression:

Liberty v. License: This old distinction line that rolls easily off
the tongue but has little operational content is often heard. It is

39 See, e.g., Paul Murphy, “Time to Reclaim: The Current Challenge of American
Constitutional History,” 69 Amer.Hist.Rev. 64-654 (1963); Dwight L. Teeter and
MaryAnn Yodelis Smith, “Mr. Justice Black’s Absolutism: Notes on His Use of
History to Support Free Expression,” in Everette Dennis, et al., eds., Justice Hugo
Black and the First Amendment (Ames, Iowa, 1978).

40 Alexander Meiklejohn, Testimony of Nov. 14, 1955, U.S. Senate, Committee on
Judiciary, Sub-Committee on Constitutional Rights, “Security and Constitutional
Rights,” pp. 14-15.

41 See, e.g., Court’s opinion by Black, J., in Associated Press v. United States, 326
U.S. 1, 8-10, 65 S.Ct. 1416, 1419 (1945).
T. & L Mass Comm. 7th Ed.—FP—2
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said, “Liberty is not the same as licentiousness.” (Beyond person-
al predilections, it is impossible to say where one notion begins
and the other leaves off.)

Bad Tendency: “Intent”—or presumed intent—was and is
used as a gauge for testing whether someone would have to be
legally responsible for a communication. For example, individuals
accused of opposing or disrupting the United States war effort
during World War I were often convicted and jailed for words
which in more recent years would be regarded as innocent expres-
sion.

Consider the case of Jacob Abrams. He and some other
Russian immigrants were convicted of violating the Espionage Act
of 1917, as amended in 1918. The 1918 amendment, since re-
pealed, made punishable (among other things) any false state-
ments harmful to the war effort. The statute went further,
forbidding

*. . . any disloyal, profane, scurrilous or abusive lan-
guage about the form of government of the United States,

or the Constitution . . . or the military or naval forces of
the United States, or the flag . . . or the uniform of the
United States . . .

Jacob Abrams and his friends were convicted of violating that
statute by throwing leaflets out of a manufacturing building in
New York. One leaflet, headlined “THE HYPOCRISY OF THE
UNITED STATES AND HER ALLIES” did not criticize the war
efforts of the U.S. against Germany. Instead, it protested United
States taking part with other nations in sending an expeditionary
force into Russia, calling for workers in munitions factories to
strike so bullets made by them would not strike down Russians.®®
There was no proof that such pamphleteering had any harmful
effect or caused one less bullet to be made in a munitions factory.
But World War I was a time of war hysteria and freedoms taken
for granted in peacetime were cast aside. The pamphlet’s fervent
language, denouncing President Woodrow Wilson and “the
plutocratic gang in Washington” was then enough to convince a
jury to convict Abrams and three others.*

The U.S. Supreme Court upheld the conviction, basing its
decision not on any demonstrable harm from the pamphlets, but
on their “bad tendency.” Writing for the Court, Justice Clarke
declared that

42U.S. Stats. at Large, vol. XL, p. 553ff.

43 Abrams v. United States, 250 U.S. 616, 40 S.Ct. 17 (1919); see also Zechariah
Chafee, Jr., Free Speech in the United States (Cambridge, 1941 ed.) 114ff.

44 Chafee, p. 109ff.
48250 U.S. 616, 621, 40 S.Ct. 17, 19 (1919).
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It will not do to say, as is now argued, that the only
intent of these defendants was to prevent injury to the
Russian cause. Men must be held to have intended, and
to be accountable for, the effects their acts were likely to
produce.

Marketplace of Ideas: That prosecutor’s delight, the “bad
tendency” test, was enough for a majority of the Supreme Court to
uphold Abrams’ conviction. In dissent, Justice Oliver Wendell
Holmes presented a moving expression of the “marketplace of
ideas” philosophy. He built on the ideas of John Milton, and
those of the Nineteenth Century British philosopher John Stuart
Mill. In On Liberty, Mill wrote that members of society needed
access to many kinds of ideas, false as well as true, to discern the
truth. Mill declared that government had no legitimate power to
suppress opinions: 4

If all mankind minus one were of one opinion, and
only one person were of the contrary opinion, mankind
would be no more justified in silencing that one person,
than he, if he had the power, would be justified in
silencing mankind.

In the Abrams dissent, Justice Holmes wrote: ¥

In this case sentences of twenty years imprisonment
have been imposed for the publishing of two leaflets that I
believe the defendants had as much right to publish as
the Government has to publish the Constitution now
vainly invoked by them.

L ] * L ]

Persecution for the expression of opinions seems to
me perfectly logical. If you have no doubt of your prem-
ises or your power and want a certain result with all your
heart you naturally express your wishes in law and sweep
away all opposition. ¢+ + s But when men have realized
that time has upset many fighting faiths, they may come
to believe even more than they believe the very founda-
tions of their own beliefs that the ultimate good desired is
better reached by free trade in ideas—that the best test of
truth is the power of the thought to get itself accepted in
the competition of the market, and that truth is the only
ground upon which their wishes safely can be carried out.
That at any rate is the theory of our constitution. It is an
experiment, as all life is an experiment. Every year if
not every day we have to wager our salvation upon some
prophecy based upon imperfect knowledge.

46 Mill, On Liberty (New York: Appleton-Century, 1947) p. 16.
47250 U.S. 616, 629, 40 S.Ct. 17, 22 (1919).
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Expression v. Action—In 1919, shortly before the Abrams case,
Justice Holmes wrote for the Court’s majority in Schenck v.
United States. Schenck and his co-defendants had mailed circu-
lars in violation of the Espionage Act of 1917, urging men who had
been called to military service to resist the draft. Writing for a
unanimous Court, Holmes created some famous, flashing phrases
which seemed to offer promise to protect some kinds of anti-
government expression, even in wartime. Justice Holmes then
stated the famous clear and present danger test.+®

We admit that in may places and in ordinary times
the defendants in saying all that was said in the circular
would have been within their constitutional rights. But
the character of every act depends upon the circum-
stances in which it is done. The most stringent protec-
tion of free speech would not protect a man in falsely
shouting fire in a theatre and causing a panic. + +
The question in every case is whether the words used are
used in such circumstances and are of such a nature as to
create a clear and present danger that they will bring
about the substantive evils that Congress has a right to
prevent. It is a question of proximity and degree. When
a nation is at war many things that might be said in time
of peace are such a hindrance to the effort that their
utterance will not be endured . . .

The clear and present danger test did not free Schenck, nor
was it to be used by Supreme Court majorities in support of free
expression for two decades to come.*® Although this test was a
minority view, its development by Justices Holmes and Brandeis
in later dissents—as in Abrams v. United States (1919)}—served as
a rallying point for libertarians for years.s

The clear and present danger test asked judges to assess the
likelihood that dissident speech would be transmitted into illegal
action. At what point, however, does “expression” become so
dangerous that it creates a *“‘clear and present danger?”

A major formulation by Thomas I. Emerson, one of the na-
tion’s foremost First Amendment scholars, was expressed this way
in 1970: %

The central idea of a system of freedom of expression
is that a fundamental distinction must be drawn between
conduct which consists of “expression” and conduct which

48249 U.S. 47, 52, 39 S.Ct. 247, 249 (1919).

49 See Bridges v. California, 314 U.S. 252, 62 S.Ct. 190 (1941), for use of that test
in a contempt case.

80 See Chafee, passim.
51 Emerson, The System of Freedom of Expression, p. 17.
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consists of “action.” “Expression” must be freely en-
couraged. “Action” can be controlled.

SEC. 3. “THE INTENT OF THE FRAMERS”

“Law office history”—assertions by judges, lawyers and poli-
ticians that they know the “intent of the Framers”—
sometimes makes law affecting First Amendment rights.

Statements continue to be heard about the “intent of the
Founding Fathers” or the “Framers” on the true meaning of the
national constitutional provision on freedom of the press. This is
a cautionary note for readers of court decisions or legal arguments
which purport to offer the meaning of The First Amendment or
some other facet of the Constitution of the United States. If you
believe such legal arguments, the authors of this book have some
real estate and a bridge they’d like to sell you.®?

First, there’s what might be called the journalistic fallacy,
talking about the First Amendment as if it contained only guaran-
tees for freedom of speech and press. But read what that Amend-
ment says: it is a group of rights protecting religion, speech, press,
assembly, and petition . . . mentioned in that order, for whatev-
er order of mention is worth. The exact words say:

ARTICLE I

Congress shall make no Law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition
Government for a redress of grievances.

Obviously, the First Amendment is not just about speech and
press. As civil libertarians frequently observe, it is a bundle of
rights, and whatever affects one part of that Amendment almost
certainly will have repercussions for the other rights it lists.

When you hear a politician assert that “all history proves,”
brace yourself for a whopper. And be similarly skeptical about
lawyers’ and judges’ use of history-as-argument or history-as-
precedent. The legal process in this nation, after all, is an
adversary system, and selective perception of evidence—especially
historical evidence—is not infrequent in the judicial system.%

Many of the following pages will contain assertions made by
judges, lawyers, and journalists about the intent underlying the

53 See, Levy, Original Intent and the Framers’ Constitution (New York: 1988) pp.
xii-xiii, 377.

63 Charles Miller, The Supreme Court and the Uses of History (Cambridge, Mass.
Belknap Press, 1969).
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First Amendment as it applies—to name just a few examples—to
criticism of government, or prior restraint, access to information,
defamation, or invagion of privacy.

If scholars or judges talk about “the First Amendment intent
of the Framers,” regard their words skeptically. Face it, the
Framers were the men who met in secret, behind closed doors—so
much for their intent concerning access to information?—in Phila-
delphia during the spring and summer of 1787. If someone
insisted that their true intent on free speech or press or religion
could be found in that document, then what? The body of the
Constitution mentioned nothing at all about the rights guaranteed
by the First Amendment. Members of the Constitutional Conven-
tion signed the document they produced in 1787. Although the
Constitution was ratified by the necessary nine states in 1788, and
although the new government began in the spring of 1789 the Bill
of Rights was not adopted by the states until the end of 1791.

It has been said that the War for Independence and the
troubled early years of the struggling new United States of
America, instead of securing rights for speech and press, came
close to eradicating them.* As historian Leonard W. Levy once
argued, the First Amendment and the Bill of Rights were “chance
products of political expediency,” created to overcome the objec-
tions of the Antifederalists who were seeking another constitution-
al convention to undo the document aiming toward a centralized,
truly national government. Under that analysis, the Bill of
Rights was drafted out of pragmatism, to overcome Antifederalist
charges that freedom of speech, press, assembly, and religion
would be taken away under a monolithic new government. Other
charges included taking away of right to trial by jury and that a
heartless national government would torture people until they
confessed to crimes they had not committed. Pay specific atten-
tion to the language of the First Amendment: it does not say that
freedoms of speech and press shall not be abridged. It says that
Congress (not the states) “shall make no law.” True, the Federal-
ists argued that the various states had their own free speech and
press guarantees, but the Antifederalists anti-ratification argu-
ments dealt with what the new national government might do.

Anthony Lewis has written that a meaningful understanding
of “original intent” would have to include posthumous reading of
the minds of the different groups of men who drafted the Constitu-
tion, and the men who were voting in the ratifying conventions of
each state. The intent behind the Bill of Rights is even harder to
discern: there is hardly any record of the legislative history of

54 Levy, Legacy of Suppression (Cambridge: Belknap/Harvard, 1960) p. 182;
Jackson Turner Main, op. cit., pp. 160-161.
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what members of the First Congress meant in offering the Amend-
ments in 1789.%

The Constitution and the Bill of Rights have not remained
frozen in time. It is likely that this nation was able to celebrate
200 years under its Constitution because it is a brief, broadly
stated “frame of government.” And it may be asserted with
safety that the First Amendment has been changed, over time, as
courts—however haltingly or imperfectiy—interpreted new mean-
ings into the document. And the Framers’ intent? As David A.
Anderson has argued, “. . . [M]ost of the Framers perceived,
however dimly, naively, or incompletely, that freedom of the press
was inextricably related to the new republican form of govern-
ment and would have to be protected if their vision of government
by the people was to succeed.” %

85 Anthony Lewis, review of Leonard W. Levy’s Original Intent and the Framers’
Constitution (New York: Macmillan, 1989), New York Times Book Review, Nov. 6,
1988, p. 11.

56 David A. Anderson, The Origins of the Press Clause, 30 UCLA L.Rev No. 3
(February, 1983), p. 537.



Chapter 2

THE FIRST AMENDMENT AND THE
PRINT MEDIA: HISTORICAL
BACKGROUND AND TODAY’S LAW

§

Seditious Libel: Ancient Enemy of Freedom.
Prior Restraint.

Prior Restraint: Licensing.

Forcing Communication to Occur.

Criminal Libel.

Taxation.

The Contempt Power and Criticizing Courts.

It has been said that the present is only the cutting edge of
the past. This is especially true in law, with courts for the most
part looking to earlier decisions, “following precedent.” In study-
ing struggles for freedom of expression, it is easy to wonder if
there is much that is new. Old patterns of control—ancient
enemies of freedom—may be traced to authoritarian philosophies
hundreds and hundreds of years old. Major controls over the
press well known in Seventeenth and Eighteenth Century England
and America set the pattern for battles for freedom of expression
which have continued into the last decades of the Twentieth
Century.! Patterns of control continue, and so do the fights
against them.

SO0

[

SEC. 4. SEDITIOUS LIBEL: ANCIENT
ENEMY OF FREEDOM

Sedition—defined roughly as expression attacking govern-
ment’s form, laws, institutions, or officers—is a criminal
charge many centuries old. In the United States of the
Twentieth Century the crime has been restricted by
court rulings.

The crime of seditious libel or “sedition” has a long and
bloody history. Generally, sedition has been defined as attacking
government (its form, laws, institutions) or government officers
(including, in Seventeenth Century England, members of the Roy-
al family).

1Fredrick S. Siebert, Freedom of the Press in England, 1476-1776 (Urbana:
Univ. of Illinois Press, 1952). This is the classic treatment of the instruments of
control. See also Norman L. Rosenberg, Protecting the Best Men: An Interpretive

History of the Law of Libel (Chapel Hill: Univ. of North Carolina Press, 1986), and
Leonard W. Levy, Emergence of a Free Press (New York: Oxford, 1985).
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Consider the case of William Prynn, a prude who advocated strict
Puritanism. In his book, Histrio-Mastix, he denounced such popular
pastimes as dancing, hunting, Christmas-keeping, and play-going.
How did this attack government? The attack was inferred from
Prynn’s assertion that lewd women and whores acted in plays: It
seems the Queen of England had taken part in a pastoral play at
Somerset House. Prynn was fined £10,000 and given life imprison-
ment. In addition, he was pilloried (made to “stand in the stocks,”
held in a frame in a public square where passers-by could revile him)
and had his ears cropped off2 A year later, in 1637, Dr. John Bastwick
and Henry Burton were treated similarly by the infamous Court of the
Star Chamber for their attacks on the Pope. Mob demonstrations
against authority followed Prynn’s sentencing. He was released from
prisons by the Long Parliament in 1641 after Puritan forces had
gained ascendancy in England and after the abolition of the Court of
the Star Chamber.?

Today, treason is thought of as betraying a nation to an
enemy, and conjures up visions of spying or sabotage or of the
notorious “Tokyo Rose” who made proJapanese broadcasts to
American military forces during World War II. Treason is a
crime punishable by death. It had been defined very broadly in
England since 1352, in the time of Edward III. Treason then
meant not only making war against the King or giving aid and
comfort to enemies, it also included “compassing the death of the
king,” or imagining his death. (Put this concept in a Twentieth
Century form: How many times have citizens heard and read
comments “imagining the death of the President of the United
States?” What about comments on candidates for Vice President
of whom it is asked, “Do you want this person only a heartbeat
away from the Presidency?”)

Consider the case of John Twyn, who printed a book called A
Treatise on the Execution of Justice. Writing was included in
“compassing the death of the king,” and at a 1663 session of the
Old Bailey court in London Twyn was indicted for treason. The
book contended that a ruler is accountable to the people, and that
the people may take up arms against and even kill a king who
refuses accountability. Although Twyn had not written the book,
he refused to say who did. And as the printer, he then received
the full weight of the law’s brutality. The judge pronounced the
sentence of guilty: *

. . “that you be . . . drawn upon a hurdle [sledge] to
the place of execution; and there you shall be hanged by

23 Howell’s State Trials 561 (1632-3).
3 Siebert, pp. 123-125.
4 Howell’s State Trials 513 (1663).
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the neck, and being alive, shall be cut down, and your
privy-members shall be cut off, your entrails shall be
taken out of your body, and you living, the same to be
burnt before your eyes; your head to be cut off, your body
to be divided into four quarters. . . . And the Lord
have mercy upon your soul.

Martyrs to the principle of free expression had their impact as
spokesmen for a new philosophy such as John Milton and John
Locke had theirs. But the legal principle of seditious libel re-
mained in force: if people criticized government, they did so at
their peril. Seditious libel soon was transported to the English
colonies in America, although punishments for the crime never
descended to the level of cruelty inflicted on the drawn-and-
quartered John Twyn.

Sedition in America: The Zenger Trial

At least four colonial Americans faced sedition prosecutions
for printed words before the most celebrated criminal trial of the
colonial period took place in 1735. The outcome of that famous
trial—involving New York Weekly Journal printer John Peter
Zenger—still symbolizes press struggles for freedom to criticize
government, even late in the Twentieth Century.

Zenger became a hero of press freedom by getting into the
middle of a bitter factional dispute in New York colony politics.
New York Governor William Cosby, a greedy and autocratic man,
was opposed by lawyer James Alexander, a leader of the powerful
Lewis Morris faction. Alexander wrote anonymous attacks label-
ing Governor Cosby a tyrant and oppressor of the colony. Those
attacks were published in John Peter Zenger’s New York Weekly
Journal.®

The colony’s attorney general tried, unsuccessfully, to get a
grand jury to indict the printer. Thwarted in that direction the
attorney general brought charges of sedition on his own, filing an
“information” with the New York court. Zenger was jailed, and
remained there for eight months awaiting trial for seditious libel.
While Zenger sat in jail, Alexander—as the behind-the-scenes
political agitator—kept the Journal printing and the campaign
against Governor Cosby simmering. Wearing his lawyer’s hat,
Alexander prepared to defend Zenger. He was unable to do so,
however, because Chief Justice De Lancey, who had been ap-
pointed by Cosby, disbarred Alexander from practicing law. Alex-

8 Stanley Nider Katz, A Brief Narrative of the Case and Trial of John Peter

Zenger (Cambridge: Harvard, 1963); Harold L. Nelson, “Seditious Libel in Colonial
America,” 3 Am.Jour.Legal History 160 (1959). .
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ander then turned to Andrew Hamilton of Philadelphia to plead
Zenger’s case.

The original “Philadelphia lawyer,” Hamilton had built a
reputation as the ablest attorney in the colonies. The dignity of
age, his utter confidence, and his bold advocacy that the court
discard old patterns of thinking about sedition came to bear in an
irresistible way with jurors already sympathetic to Zenger’s cause.
The law of sedition had long held that the defendant was not to be
permitted to plead that his offending words against government
were true; the truth, it was held, only aggravated the offense, for
it was more likely than falsehood to cause the target to seek
violent revenge and breach the community’s peace. Furthermore,
the law had given the jury only a minor role in a sedition trial: its
job was to decide whether the accused had, indeed, printed the
words. It was up to the court to decide whether they were illegal
words.

Jockeying with Chief Justice De Lancey, Hamilton urged the
jury to recognize truth as a defense for Zenger, and argued that
the jury should decide “the law”—the libelousness of the words—
as well as the fact of printing. Blocked by the judge from
pursuing these points far, he shifted his tactic and went to the
importance of permitting men to criticize their governments: ¢

Men who injure and oppress the people under their
administration provoke them to cry out and complain,
and then make that very complaint the foundation for
new oppressions and prosecutions. I wish I could say
there were no instances of this kind. But to conclude, the
question before the Court and you, gentlemen of the jury,
is not of small or private concern; it is not the cause of a
poor printer, nor of New York alone, which you are
trying. No! it may, in its consequences, affect every
freeman that lives under a British government, on the
main of America. It is the best cause; it is the cause of
liberty; and I make no doubt but your upright conduct,
this day, will not only entitle you to the love and esteem
of your fellow citizens, but every man who prefers free-
dom to a life of slavery, will bless and honor you as men
who have baffled the attempts of tyranny; and by an
impartial and uncorrupt verdict, have laid a noble foun-
dation for securing to ourselves, our posterity, and our
neighbors, that to which nature and the laws of our
country have given us a right—the liberty—both of expos-
ing and opposing arbitrary power in these parts of the
world at least, by speaking and writing truth.

6 Stanley Katz (ed.). A Brief Narrative . . . pp. 2-9.
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Hamilton ended his plea in an emotion-charged courtroom;
De Lancey delivered a confusing charge to the jury, which retired
to deliberate. In a short time the jury emerged with a “not
guilty” verdict. There were celebrations in the streets that night;
there were printings and re-printings of the Hamilton plea for
years to come, more even in England than in the colonies. The
court trial for seditious libel was finished for the colonial period as
an instrument for control of the press. Not for 40 years or more
would seditious libel be used again in America.”

It was the elected Assembly, or lower house of the colonial
legislature, that was the most successful and most active force in
official control of Eighteenth Century colonial printers. Jealous
of its powers under the view that it was Parliament in miniature,
and unwilling to have its acts criticized, this agency of government
disciplined printer after printer. Even as it emerged as the main
check on the powers of the Crown’s governors, even as it showed
itself as the seat of government support for the movement for
independence, the Assembly demonstrated its aversion to popular
criticism. Its instrument for control was the citation for contempt
(“breach of privilege”), and it haled a long line of printers before it
for their “seditious” attacks on its performance. The legislative
contempt citation was a legislative sedition action.

Historian Leonard Levy has demonstrated the relative power
and activity of the Assemblies in respect to the press. Up and
down the seaboard, printers were brought to the legislative bar
and there were forced to kneel and beg the pardon of the stern
law-makers, swear that they meant no harm by their writings, and
accept rebuke or imprisonment. Printer James Franklin’s irony
put him in jail in 1722; he had speculated that the Massachusetts
government might get around to outfitting a ship to pursue a
pirate “sometime this month, wind and weather permitting.”
New Yorkers James Parker and William Weyman were jailed for
an article on the poverty of Orange and Ulster counties; the
Assembly construed it as a reflection upon its stewardship. These
were only a few actions among many, and they continued to the
eve of the Revolutionary War in some colonies.?

7THarold L. Nelson, Seditious Libel in Colonial America, 3 Am.Journ.Legal
History 160 (1959). .

8 Levy, Emergence of a Free Press, 71-84. No other historian has stimulated
others to study 18th-Century American press freedom as has Levy, whose thesis
that the First Amendment was not intended by the Framers to end the British
common law of seditious libel in America has aroused many to dissent. Revising
his early, provocative Legacy of Suppression (1960) in Emergence of a Free Press
(1985), and conceding some errors and misinterpretations in Legacy, he responds
directly to many of the protestors but concedes nothing central to his main thesis.
See Emergence of a Free Press, passim, for many of the confrontations.
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The great article of faith that heads America’s commitment to
free expression was adopted in 1791 by men who had not yet
thought through all that “free speech and press” implies. The
First Amendment to the Constitution states that “Congress shall
make no law + s+ e« abridging freedom of speech, or of the press
« s . Although some then argued over precisely what they
meant by the words, none spoke doubts about the importance of
the principle. They were deeply aware of the lasting symbolic
power of the courageous Zenger in accepting prison in the cause of
free press. They knew well the spirited, soaring arguments for
free press by England’s famed “Cato,” printed and re-printed in
the little colonial newspapers. Behind them lay the great pam-
phleteering and newspapering that had raised sedition to an art in
bringing the colonies to revolt against the Mother country, printed
words indispensable in bringing down the most powerful nation on
earth.

Yet in the searing newspaper debates of the nation’s first
years, with Federalists and anti-Federalists indulging in political
vitriol seen by many as seditious and thus criminal, the axioms of
centuries were with them. It still seemed to many that no
government could stand if it could not at some point punish its
critics, if their new government was meant to last. Some words
surely were illegal. Not, perhaps, in the realm of religion, where
James Madison, among others, argued an unlimited freedom to
speak and write; but could sedition be given such scope? It was
the party of Thomas Jefferson that gave an answer, in the debates
and sequel of the Alien and Sedition Acts of 1798-1800.

The Alien and Sedition Acts, 1798-1800

In the complex story about the reluctant retreat of the crime
of sedition through more than 150 years of American history, no
episode stands out more than the controversy of 1798-1800 over
the Alien and Sedition Acts. It was only seven years after the
adoption of the Bill of Rights and its First Amendment that the
Acts were written, at a time of high public and official alarm.
With France and England in conflict through the 1790s, America
had been pulled by both toward war. The Republicans—Jeffer-
son’s party—had favored France, while the Federalists sided with
England. Angered at Jay’s Treaty of 1794 with England, which
ghe felt placed America on the side of her enemy, France had
undertaken the raiding of American shipping. America’s envoys,
gsent to France to negotiate a settlement, were faced with a
demand for an American war loan to France, and a bribe of a
quarter-million dollars. This unofficial demand as a price for
negotiations was revealed to Americans as the notorious X, Y, Z
Affair” Now most of America was incensed; President John
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Adams called for war preparation, which his Federalist Congress
set about in 1797.°

The Republicans, although they suffered heavy political losses
because of the nation’s war fever, did not abandon their support of
France. Stigmatized in the refusal to do so, associated by the
Federalists with the recent French Revolution and its Terror, and
beleaguered on all sides for their continued opposition to Britain,
the Republicans were in deep trouble. And in this context, the
Federalist Congress passed the Alien and Sedition Acts as mea-
sures to control opposition to America’s war policy and to the
Federalist majority party.

It was the Sedition Act that struck most lethally at opposition
and at the Republicans. The Act made it a crime to publish or
utter false, scandalous, and malicious criticism of the President,
Congress, or the government with the intent to defame them or
bring them into disrepute.!

Fourteen indictments were brought under the Act, all against
Republican newspapermen and publicists, and all 14 resulted in
convictions.!! The first action put Rep. Matthew Lyon in jail for
four months and cost him a fine of $1,000. He had claimed that
under President Adams, the Executive Branch showed “an un-
bounded thirst for ridiculous pomp, foolish adulation, and selfish
avarice,” and that the public welfare was “swallowed up in a
continual grasp for power.” Anthony Haswell, Republican editor
of the (Bennington) Vermont Gazette, came to Lyon’s defense while
the latter was in prison. He wrote that Lyon was held by “the
oppressive hand of usurped power,” and said that the federal
marshal who held him had subjected him to indignities that might
be expected of a “hard-hearted savage.” Haswell’s fine was $200
and his term in federal prison two months.!?

Its back to the wall under the attempt of the Federalists to
proscribe it as a party of disloyalty and subversion, the Republican
Party put forth spokesmen who declared that the idea of sedition
was odious to a self-governing society, and denied that the federal
government had any kind of power over the press. The Acts, the
Jeffersonian Republicans said, were unconstitutional in making it
a crime to criticize the President and government. No matter
that the Acts permitted the defenses for which Andrew Hamilton
had argued in defending Zenger: truth was of little use in defend-
ing opinions (how to prove the truth of an opinion?); and jury

? James M. Smith, Freedom’s Fetters (Ithaca: Cornell Univ.Press, 1956), Chap. 2.
This is the leading work on the Alien and Sedition Acts.

10 Ibid., Chap. 6.

111bid., p. 185.

13Each trial is treated in Smith, Chaps. 11-17.
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power to find the law could be circumvented by judges in various
ways. A people, they argued, cannot call itself free unless it is
superior to its government, unless it can have unrestricted right of
discussion. No natural right of the irdividual, they contended in
Philosopher John Locke’s framework, can be more important than
free expression. The Jeffersonians rested their case on their belief
in reason as the central characteristic of men, and on the people’s
position of ascendancy over government.’* The radical Thomas
Cooper dissected one by one the arguments for permitting a
sedition power in government. Calmly and systematically, law-
yer Tunis Wortman worked out philosophical ground for freedom
in the fullest statement of the group.’* James Madison, St. George
Tucker, and others drove home the arguments.

The unpopularity of the Alien and Sedition Acts and outrage
at the prosecutions of Republican printers helped defeat the Fed-
eralist Party and President John Adams in 1800. President
Jefferson was committed to letting the Acts lapse, and they died in
early 1801. The nation would see no federal peacetime sedition
act again for 140 years. Furthermore, the alternative route of
using the common law as a basis for federal sedition actions was
closed to the government only a few years later. The Supreme
Court ruled in cases of 1812 and 1816 that federal courts had been
given no authority over common-law crimes by the Constitution,
and that whatever question there hac been about the matter had
been settled by public opposition to such jurisdiction.!®

The fear and hatred of French revolutionary doctrine had
been real factors in the passage of the Alien and Sedition Acts.
Different fears, different hatreds led to suppressive laws in the
South about a generation later, when states began passing laws to
silence Abolitionists. The anti-slavery drive, coupled with inci-
dents such as Nat Turner’s slave rebellion, caused paroxysms of
fear among Southerners that their “peculiar institution” and the
shape of society and government would be subverted and de-
stroyed. Laws were passed—sedition laws, though not labeled as
such in statute books—making it a crime to advocate the abolition
of slavery or to argue that owners “have no property” in slaves,
and denying abolitionist literature access to the mails."” The

13 Levy, Chap. 10. And see Chap. 9 for evidence that several Jeffersonians had
no objection to a sedition power in state governments.
14 Political Essays (Phila.: Printed for R. Campbell, 1800), pp. 71-88.

16 Treatise Concerning Political Enquiry, and the Liberty of the Press (New York:
Printed by George Forman, 1800).

16 United States v. Hudson and Goodwin, 1 U.S. (7 Cranch.) 32 (1812); United
States v. Coolidge, 14 U.S. (1 Wheat.) 415 (1816).

17 Three Virginia laws passed between 1832 and 1848 are in Nelson, Freedom of
the Press from Hamilton to the Warren Court, pp. 173-178.
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suppression of anti-slavery argument became almost total in most
of the South by 1850.

Sedition in World War 1

Sedition actions surfaced again in the early Twentieth Centu-
ry when both state and federal lawmakers acted to check criticism
of government in response to alarm at the rise of socio-political
protest. Prosecutions to punish verbal attacks on the form of
government, on laws, and on government’s conduct, found new life
at the federal level some 100 years after they had been discredited
by the Alien and Sedition Act prosecutions of 1798-1800. The
actions focused on a new radicalism, flourishing in the poverty
and sweat-shop conditions of industrial cities and in the lumber
and mining camps of the West. Whether seeking an improved life
for the deprived, driving for power, or fostering revolution, social-
ists, anarchists, and syndicalists advocated drastic change in the
economic and political system. Laws and criminal prosecutions
rose to check their words.!®

In the aftermath of the assassination of President William
McKinley in 1901, the states of New York, New Jersey and
Wisconsin passed laws against anarchists’ advocating the destruc-
tion of existing government. Congress passed the Immigration
Act of 1903, barring from the country those who believed in or
advocated the overthrow of the United States government by
violence. Industrial turbulence, the growth of the Industrial
Workers of the World, the surge of right- and left-wing socialism,
contributed to alarm in the nation. And as the varied voices of
drastic reform and radical change rose loud in the land, the
coming of World War I increased their stridency: This, they
insisted, was a “Capitalists’ war,” fostered and furthered for
industrial profit. By 1918, national alarm was increased by the
victory of revolutionary communism in Russia.!

World War I brought a wave of legislation across the states to
make criminal the advocacy of violent overthrow of government.
Yet it was the federal government’s Espionage Act of 1917 and its
amendment of 1918 to include sedition that put most muscle into
prosecution for criminal words. Foremost among forbidden and
prosecuted statements were those that were construed to cause
insubordination or disloyalty in the armed forces, or to obstruct

18 William Preston, Jr., Aliens and Dissenters, Federal Suppression of Radicals,
1903-1933 (Cambridge: Harvard Univ.Press, 1963).

¥Tbid;; Paul L. Murphy, World War I and the Origins of Civil Liberties in the
United States (New York, 1979); H.C. Peterson and Gilbert C. Fite, Opponents of
War, 1917-1918 (Madison: Univ. of Wis.Press, 1957).
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enlistment or recruiting.® Some 1,900 persons were prosecuted
for speech, and possibly 100 newspapers and periodicals were
barred from the mails.?® Polemics in pamphlet form, as well as
books, also were the cause of prosecutions.

The best-known of the Socialist newspapers prosecuted under
the Espionage Act were the New York Call, the Masses, also of
New York, and the Milwaukee Leader. In the last of these, editor
Victor Berger had denounced the war, the United States govern-
ment, and munitions makers. Postmaster General Albert
Burleson considered this the kind of opposition to the war forbid-
den by the Espionage Act, and excluded it from the mails as the
Act provided. Further, he said, the repeated attacks on the war
effort in the Leader were evidence that it would continue doing
the same in the future, and on these grounds, the Leader’s second-
class mail permit should be revoked. He was upheld in his
revocation of the permit by the United States Supreme Court, and
the Leader was thus denied the low-rate mailing privilege from
1917 until after the war.®2

Pamphleteers of the left were convicted under the Espionage
Act and under state anarchy and sedition acts. The famous case
of Schenck v. United States, in which Schenck was prosecuted for
polemics that actually went to the matter of resisting the draft,
brought Justice Oliver Wendell Holmes’ articulation of the clear
and present danger test: ®

We admit that in many places and in ordinary times
the defendants in saying all that was said in the circular
would have been within their corstitutional rights. But
the character of every act depends upon the circum-
stances in which it was done + + . The question in
every case is whether the words used are used in such
circumstances and are of such a nature as to create a
clear and present danger that they will bring about the
substantive evils that Congress has a right to prevent. It
is a question of proximity and degree. When a nation is
at war many things that might be said in time of peace
are such a hindrance to its effort that their utterance will
not be endured =« « .
As noted earlier, this new test did not free Schenck, and it did not
protect radicals seen as illegally opposing the war; they went to
20 40 U.S. Statutes 217. For state laws, see Zechariah Chafee, Jr., Free Speech in
the United States (Boston, 1941), pp. 575-597.
21 Chafee, p. 52.

22 United States ex rel. Milwaukee Social Democratic Pub. Co. v. Burleson, 256
U.S. 407, 41 S.Ct. 352 (1921).

33249 US. 47, 39 S.Ct. 247 (1919).
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jail. Its plain implications, however, were that old tests were too
restrictive for the demands of freedom under the First Amend-
ment. As elaborated and developed in subsequent opinions by
Holmes and Justice Brandeis against restrictive interpretations of
free expression,® the test helped force the Court to think through
the meaning of the First and Fourteenth Amendments, and served
as a rallying-point for libertarians for decades to come.

As noted on page 12, above, another milestone in the Supreme
Court’s consideration of sedition cases was reached in a post-war
case, Gitlow v. People of New York.” Here the 1902 New York
statute on anarchy was invoked against the publication of the “left
Wing Manifesto” in a radical paper called Revolutionary Age. It
advocated and forecast mass struggle, mass strikes, and the over-
throw of the bourgeoisie after a long revolutionary period. Con-
victed, business manager Benjamin Gitlow appealed to the Su-
preme Court. It upheld his conviction under an old test of
criminality in words—whether the words have a tendency to
imperil or subvert government.

But even as it upheld conviction, the Court wrote a single
short paragraph accepting a principle long sought by libertarians:
It said that the Fourteenth Amendment’s barrier to states’ depriv-
ing citizens of life, liberty, or property without due process of law
protected liberty of speech and press against invasion by the
states. Before Gitlow, the Supreme Court had tightly restricted
the scope of the “liberty” protected by the Fourteenth Amend-
ment; it had left it up to each state to say what liberty of speech
and press was. After Gitlow, the Supreme Court would review
state laws and decisions on free expression.26

The Smith Act of 1940

Immediately after World War I, the thrust of revolutionary
communism had spurred the Attorney General of the United
States to urge the passage of a federal peacetime sedition act. His
call for such a peacetime measure (the Espionage Act of 1917 had
applied only to war) brought concerted opposition; the move was
stopped although widespread deportation of Russians and other
aliens for their ideas and words was accomplished. But 20 years
later, similar fears engendered with the coming of World War II
and the activity of domestic communists brought success for a
similar bill. This was the Alien Registration Act of 1940, known

# Notably Abrams v. United States, 250 U.S. 616, 40 S.Ct. 17 (1919); Gilbert v.
State of Minn., 254 U.S. 325, 41 S.Ct. 125 (1920); Gitlow v. People of State of New
York, 268 U.S. 652, 45 S.Ct. 625 (1925); Whitney v. People of State of California,
274 U.S. 357, 47 S.Ct. 641 (1927).

35268 U.S. 652, 45 S.Ct. 625 (1925).

2 ]bid., at 666, 45 S.Ct. at 630.
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as the Smith Act for Rep. Howard W. Smith of Virginia who
introduced it.# For the first time since the Alien and Sedition
Acts of 1798, America had a federal peacetime sedition law. The
heart of its provisions, under Section 2, made it a crime to
advocate forcible or violent overthrow of government, or to publish
or distribute material advocating violence with the intent to
overthrow government.

The Act was to have little or no impact upon the mass media
of general circulation. They advocated the status quo, not radical
change or revolution. But for speakers, teachers, and pam-
phleteers of the Communist Party, the Smith Act came to mean a
great deal. Fewer than 20 persons had been punished under the
Alien and Sedition Acts of 1798-1801; it is estimated that approxi-
mately 100 persons were fined or imprisoned under the Smith Act
between 1940 and 1960.2 In one sense, however, the Smith Act
was less suppressive than its ancestor: The Alien and Sedition
Acts had punished criticism of government officials, Congress, and
the laws, an everyday exercise of the press, but the Smith Act
limited the ban to advocating violent overthrow.

The government made its first move in 1943. Leaders of a
revolutionary splinter, the Socialist Workers Party which followed
Russia’s banished Trotsky, were the target. They were brought to
trial in Minneapolis and convicted for the advocacy of violent
overthrow in their printed polemics. The Court of Appeals sus-
tained the conviction, and the United States Supreme Court re-
fused to review the case.®

But the Communist Party was much more the target of
government prosecution than the little group of Trotskyites. In
the context of the cold war between the United States and the U.S.
S.R. following World War II, almost 10 years of prosecution took
place. The first case, Dennis v. United States, brought major
figures in the Communist Party to trial and convicted 11 of
them.® The charges were that they had reconstituted the Ameri-
can Communist Party in 1945, and conspired to advocate violent
overthrow of the government.

For almost nine months the trial went on in federal district
court under Judge Harold Medina. The nation was fascinated and
bored in turn as the defense introduced complex legal challenges
to the trial and the prosecution introduced exhibit after exhibit.

2754 U.S. Statutes 670.

38 Don R. Pember, The Smith Act as a Restraint of the Press, Journalism
Monographs # 10, May 1969; Zechariah Chafee, Jr., The Blessings of Liberty
(Phila., N.Y.: J.B. Lippincott Co., 1954), p. 22.

2 Dunne v. United States, 138 F.2d 137 (8th Cir.1943).
%341 U.S. 494, 71 S.Ct. 857 (1951).
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Newspapers, pamphlets, and books were employed as evidence of
the defendants’ intent, from the Daily Worker to The Communist
Manifesto. Scores of pages were read into the record, as the
government sought to show conspiracy by publishing and circulat-
ing the literature of revolutionary force. Judge Medina followed
the doctrine of the Gitlow case in instructing the jury that
advocacy or teaching of violent overthrow of the government was
not illegal if it were only “abstract doctrine.” What the law
forbade was teaching or advocating *“action” to overthrow the
government.® The jury found that the 11 did, indeed, conspire to
advocate forcible overthrow. The Court of Appeals upheld the
conviction and the case was accepted for review by the Supreme
Court of the United States.

The justices wrote five opinions, three opinions concurring in
conviction and two dissenting. Chief Justice Vinson wrote the
opinion that carried the most names (three besides his). He said
that free expression is not an unlimited or unqualified right, and
that “the societal value of speech must, on occasion, be subordinat-
ed to other values and considerations.” ¥ But a conviction for
violation of a statute limiting speech, he said, must rest on the
showing that the words created a “clear and present danger” that
a crime would be attempted or accomplished. Thus he went to the
famous Holmes rule first expressed in the Schenck case in 1919,
and interpreted it as follows: 33

In this case we are squarely presented with the
application of the “clear and present danger” test, and
must decide what that phrase imports. We first note that
many of the cases in which this Court has reversed
convictions by use of this or similar tests have been based
on the fact that the interest which the State was attempt-
ing to protect was too insubstantial to warrant restriction
of speech. + + « Overthrow of the Government by force
and violence is certainly a substantial enough interest for
the Government to limit speech. Indeed, this is the
ultimate value of any society, for if a society cannot
protect its very structure from armed internal attack, it
must follow that no subordinate value can be protected.
+ + «+ Certainly an attempt to overthrow the Govern-
ment by force, even though doomed from the outset be-
cause of inadequate numbers or power of the revolution-
ists, is a sufficient evil for Congress to prevent.

31 United States v. Foster, 80 F.Supp. 479 (S.D.N.Y.1948). Upon appeal, this case
became United States v. Dennis et al., 183 F.2d 201 (2d Cir.1950).
32 Dennis v. United States, 341 U.S. 494, 71 S.Ct. 857 (1951).

3 Ibid., at 508-509, 71 S.Ct. at 866-867.
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Having thus rejected the position that likelihood of success in
committing the criminal act is the criterion for restricting speech,
Chief Justice Vinson adopted the statement of the Court of Ap-
peals in interpreting the clear and present danger test. Chief
Judge Hand had written: “In each case [courts] must ask whether
the gravity of the ‘evil,” discounted by its improbability justifies
such invasion of free speech as is necessary to avoid the danger.” %
Vinson was arguing that the danger need not be immediate when
the interest (here, self-preservation of government) is important
enough.

Deep disagreement in the Court over thus limiting the scope
of free expression appeared in the dissents of Justices Black and
Douglas. The latter could see no clear and present danger to the
government and state in the words and papers of the 11 Commu-
nists. Neither as a political force nor as a disciplined corps of
poised saboteurs did Justice Douglas see them as a threat: ®

Communists in this country have never made a re-
spectable or serious showing in any election « =« .
Communism has been so thoroughly exposed in this coun-
try that it has been crippled as a political force. Free
speech has destroyed it as an effective political party. It
is inconceivable that those who went up and down this
country preaching the doctrine of revolution which peti-
tioners espouse would have any success.

* * *

+ + » Free speech—the glory of our system of gov-
ernment—should not be sacrificed on anything less than
plain and objective proof of danger that the evil advocated
is imminent.

Through most of the 1950’s, cases under the Smith Act contin-
ued to move through the courts. But in the wake of the decision
in Yates v. United States in 1957, prosecutions dwindled and died
out. In this case, the Supreme Court reversed the conviction of 14
Communist Party leaders under the Smith Act. Its decision
turned in large part on the difference between teaching the need
for violent overthrow as an abstract theory or doctrine, and
teaching it as a spur to action.® Since the trial court had not
required the jury which found the defendant guilty to make the
distinction, the conviction was reversed. There was no reference
to the famous clear and present danger doctrine.

The Warren Court—so called for chief Justice Earl Warren
who had been appointed in 1953—had grown less and less willing

34 Ibid., at 510, 71 S.Ct. at 867.
35 Dennis v. United States, 341 U.S. 494, 71 S.Ct. 857 (1951).
% Yates v. United States, 354 U.S. 298, 77 S.Ct. 1064 (1957).
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to uphold convictions under the Smith Act, and with the Yates
decision, charges against many other defendants in pending cases
were dismissed in lower courts. The Smith Act soon lapsed into
disuse, and in the several versions of a bill for the broad reform of
the federal Criminal Code that labored toward adoption by Con-
gress beginning in 1977, the Act was omitted and thus scheduled
for repeal.%

Yates had found that the trial judge’s instructions had allowed
conviction for mere advocacy without reference to its tendency to
bring about forcible action, and overturned the convictions. In
1969, the Supreme Court was presented with the appeal of a Ku
Klux Klan leader who had been convicted under the Ohio Crimi-
nal Syndicalism statute for advocating the duty or necessity of
crime, violence or unlawful methods of terrorism to accomplish
political reform. The leader, Brandenburg, had been televised as
he made a speech in which he said the Klan was “not a revengent
[sic] organization, but if our President, our Congress, our Supreme
Court, continues to suppress the white, Caucasian race, it’s possi-
ble that there might have to be some revengeance taken.” He
added that “We are marching on Congress + + « four hundred
thousand strong.”

The Supreme Court reversed the conviction. Citing precedent
since Dennis, it said: 3

These later decisions have fashioned the principle
that the constitutional guarantees of free speech and free
press do not permit a State to forbid or proscribe advocacy
of the use of force or of law violation except where such
advocacy is directed to inciting or producing imminent
lawless action and is likely to incite or produce such
action. = « s« A statute which fails to draw this distinc-
tion impermissibly intrudes upon the freedoms guaran-
teed by the First and Fourteenth Amendments.

The “inciting” or producing imminent lawless action clause
has been called merely a version of the “clear and present danger”
test.® It has continued to serve a protective role. Words chal-
lenging the authority of the state have brought criminal convic-
tion at trial, but under the test have continued to find protection

37 For other controls on news media embraced by the Act (S.1437), see Reporters
Committee for Freedom of the Press, News Media Alert, Aug. 1977, pp. 4-5.

38 Brandenburg v. Ohio, 395 U.S. 444, 89 S.Ct. 1827 (1969).

3 Gerald Gunther, Cases and Materials on Constitutional Law, 9th ed., Mineola,
N.Y. 1975, p. 1128; Thomas I. Emerson, “First Amendment Doctrine and the
Burger Court,” 68 Univ. of Calif.L.Rev. 422, 44546, feels the “incitement” test is
subject to “serious objections,” including its permitting government to interfere
with expression “at too early a state.”
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upon appeal to the Supreme Court.® Less than an absolute
barrier to government’s control of expression, the Brandenburg
test is a strong element in the heavy crippling of the sedition
action.#!

SEC. 5. PRIOR RESTRAINT

Despite authoritative statements that the chief purpose of
the First Amendment guarantee is to prevent previous
restraints upon publication, prior restraints have contin-
ued to be exerted into the late Twentieth Century.

In perhaps the most influential First Amendment decision by
the Supreme Court of the United States, Chief Justice Charles
Evans Hughes wrote that it is generally considered . . . that it
is the chief purpose of the [First Amendment] guarantee to pre-
vent previous restraint on publication” 4 Journalists and civil
libertarians have long counted pre-publication censorship as the
most despised of all controls. Prior restraint’s origins may be
traced back virtually as long as there has been printing. It was
tied in Sixteenth and Seventeenth Century England to requiring
printers to get permission or license from government to publish.
And then censors often pored over every word, to make sure that
nothing harmful to those in authority would be printed.

Obviously, if government can stop publication before it occurs,
that is the ultimate in repressiveness. Although it is true that a
person may be deterred from publishing by the threat of post-
publication punishment (as in the case of libel, invasion of privacy,
or obscenity), that is not the issue here. As the U.S. Supreme
Court has said: “If it can be said that a threat of criminal or civil
sanctions after publication ‘chills’ speech, prior restraint ‘freezes’
it., . .”®

The power in government to approve who might publish, or to
order non-publication—under threat of punishment—has a long
and oppressive history. In revolutionary America, the leaders and
printers considered that whatever the quicksilver phrase “freedom
of the press” meant, it meant an end to prior restraint.# If the
press were to act as a check on government or to aid society by
spreading knowledge and opinion needed for a self-governing socie-

40 Hegs v. Indiana, 414 U.S. 105, 94 S.Ct. 326 (1973); Healy v. James, 408 U.S.
169, 92 S.Ct. 2338 (1972).

41See Harry Kalven, “The New York Times Case: a Note on ‘The Central
Meaning of the First Amendment’”, 1964 Sup.Ci.Rev. 191.

42 Near v. Minnesota ex rel. Olson, 283 U.S. 697, 713, 51 S.Ct. 625, 630 (1931).

43 Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 559, 96 S.Ct. 2791, 2803 (1976), 1
Med.L.Rptr. 1064.

44 Levy, Emergence of a Free Press, Chaps. 6, 8.
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ty, prior restraint could not be tolerated. Society’s chief weapon
against the institution which possessed the power of guns and
police was words.

Government attempts to use prior restraint have taken place,
with almost predictable regularity, when some form of crisis
occurs. During pre-Civil War days when Abolitionists’ agitating
threatened “the peculiar institution” of slavery, the South often
used prior restraint as a weapon. Postmasters regularly refused
to deliver mailings from Northern anti-slavery societies. And
during the Civil War, Northern generals would occasionally shut
down pro-South (“Copperhead”) publishers. President Abraham
Lincoln himself ordered the closing of newspapers on one occa-
sion.® Later in the Nineteenth Century, heavy restrictions on
publishing and distributing of materials discussing sex were exten-
sively used, and prior restraint was part of the control. Postal
and customs officials’ use of prior restraint, in peacetime to
control materials labeled “obscene” and in wartime to stop “sedi-
tion,” was vigorous and frequent through the first third of the
Twentieth Century.*®

The area of prior restraint expanded in the Twentieth Centu-
ry in matters not related to governmental acts of self-protection.
As discussed in Chapter 3—and still ordained by the number of
frequencies available—there is the governmental licensing of all
broadcasters to prevent overcrowding the airwaves.: There are
also many areas in which courts can issue injunctions against
speaking, publishing, or distributing words or symbols—and those
are prior restraints. For example, the Federal Trade Commission
can issue “cease and desist” orders against anticompetitive or
deceptive ads, and can order advertisers to publish corrective
statements.4’ Copyright law provides for court-issued injunctions
to restrain illegal use of copyrighted materials.*

The U.S. Supreme Court has approved prohibition of newspa-
per publication of material from pre-trial “discovery” proceed-
ings.#® During the 1970s, in fact, a striking extension of prior
restraint burst out as courts across the nation forbade publishing
of accounts of part or all of the records in pre-trial hearings and
even in trials. No phase of prior restraint has been more alarm-
ing to the media in recent years (see Chapter 11).

48 Russel Blaine Nye, Fettered Freedom (East Lansing: Michigan State, 1951).

48 Vincent Blasi, Toward a Theory of Prior Restraint, 66 Minn.L.Rev. 11, 14-15
(Nov.1981).

47 Anon., The FTC’s Injunctive Authority Against False Advertising of Food and
Drugs, 76 Mich.L.Rev. 746 (March 1977).

4817 US.C.A. §§ 502, 503.

49 Eg. Seattle Times Co. v. Rhinehart, 467 U.S. 20, 104 S.Ct. 2199 (1984), 10 Med.
L.Rptr. 1705.
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Later chapters will detail aspects of prior restraint. In this
chapter, the special concern goes to government’s claims to sup-
press, on its own behalf, attacks on its personnel and structure, or
words constituting danger to national security.

Near v. Minnesota

Mr. Chief Justice Hughes’ majority opinion in Near v. Minne-
sota, a case of 1931, established groundwork that may be seen as a
watershed which turned United States Supreme Court majorities
in the direction of expanded press freedom.*

That decision grew out of scruffy origins. Howard Guilford
and J.M. Near were publishing partners in producing The Satur-
day Press, a Minneapolis “smear sheet” which charged that gang-
sters were in control of Minneapolis gambling, bootlegging and
racketeering, and that the city law enforcement and government
agencies and officers were derelict in their duties. It vilified Jews
and Catholics. And it published the articles that eventually
required the Supreme Court of the United States to make one of
its most notable descriptions of the extent of freedom of the press
in America.

Publication of The Saturday Press was halted when a Minne-
sota statute authorizing prior restraint of “nuisance” or “undesir-
able” publications was invoked. That statute declared that any
person publishing a “malicious, scandalous and defamatory news-
paper, magazine or other periodical” could be found guilty of
creating a nuisance and could be enjoined from future wrongdo-
ing.5 Near and Guilford were indeed brought into court after a
temporary injunction ordered cessation of all activity by their
paper. After the hearing, the injunction was made permanent by
a judge, but with the provision that The Saturday Press could
resume publication if the publishers could persuade the court that
they would run a newspaper without objectionable content de-
scribed in the Minnesota “‘gag law” statute.®?

Near and Guilford appealed to the Supreme Court, which
found in their favor by the margin of five votes to four. Speaking
for the Court, Chief Justice Charles Evans Hughes noted the
importance of this case: “This statute, for the suppression as a
public nuisance of a newspaper or periodical, is unusual, if not
unique, and raises questions of grave importance transcending the

80 Near v. Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625 (1931); Paul L.

Murphy, Near v. Minnesota in the Context of Historical Developments, 66 Minn.L.
Rev. 95 (Nov.1981); Fred W. Friendly, Minnescta Rag (N.Y., 1981).

81 Chapter 285, Minn.Sess.Laws 1925, in Mason’s Minn.Stats., 1927, Secs. 10123-1
to 10123-3.

52 Near v. Minnesota ex rel. Olson, 283 U.S. 697, 702-707, 51 S.Ct. 625, 628
(1931).
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local interest involved in the particular action.” Hughes declared
of this prior restraint, “This is the essence of censorship.” 5

Hughes then turned to history-as-precedent to answer the
question of whether a statute authorizing such proceedings in
restraint of publication was consistent with the concept of liberty
of the press, declaring here that the chief purpose of the constitu-
tional guaranty is to prevent previous restraints.

He embarked upon a two-fold modification of the old English
authority, Blackstone. Blackstone would have had no prior re-
straint, period. The Chief Justice, however, conceded that such a
prohibition against all prior restraint might be “stated too broad-
ly,” and said that “+ « « the protection even as to previous
restraint is not absolutely unlimited.” In a few exceptional cases,
limitation of the principle of “no prior restraint” could be recog-
nized:

No one would question but that a government might
prevent actual obstruction to its recruiting service or the
publication of sailing dates of transports or the number
and location of troops. On similar grounds, the primary
requirements of decency may be enforced against obscene
publications. The security of the community life may be
protected against incitements to acts of violence and the
overthrow by force of orderly government. The constitu-
tional guaranty of free speech does not “protect a man
from an injunction against uttering words that may have
all the effect of force.”

Although Blackstone’s “no prior restraint” was thus modified,
another aspect of Blackstone was liberalized. Blackstone had
approved punishing the publication of criticisms of government or
government officials. But Hughes said that the press had a
right—and perhaps even a duty-—to discuss and debate the charac-
ter and conduct of public officers.®

. . . [TThe administration of government has become
more complex, the opportunities for malfeasance and cor-
ruption have multiplied, crime has grown to most serious
proportions, and the danger of its protection by unfaithful
officials and of the impairment of the fundamental securi-
ty of life and property by criminal alliances and official
neglect, emphasizes the primary need of a vigilant and
courageous press, especially in great cities.

83Ibid., at 707, 713, 51 S.Ct. at 627, 630.
54 Ibid., at 716, 51 S.Ct. at 631.
63 Ibid., at 719-720, 51 S.Ct. at 632-633.
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The fact that the liberty of the press may be abused
by miscreant purveyors of scandal does not make any the
less necessary the immunity of the press from previous
restraint in dealing with official misconduct. Subsequent
punishment for such abuses as may exist is the appropri-
ate remedy, consistent with constitutional privilege.

Despite the four dissenting votes, Near v. Minnesota has stood
since 1931 as one of the most important decisions of the Supreme
Court. Near was the first case involving newspapers in which the
Court applied the provisions of the First Amendment against
states through the language of the Fourteenth Amendment.
And it was to serve as important precedent for protecting the
press against government’s demands for suppression.

It was 40 years before the press again collided with govern-
ment bent on protecting its own interest and functions through
prior restraint. On June 30, 1971, the United States Supreme
court cleared the confrontation with a decision hailed by many
news media with such headlines as “VICTORY FOR THE PRESS”
and “The Press Wins and the Presses Roll.” ¥ These triumphant
headlines were tied to the “Pentagon Papers” case. Early in 1971,
New York Times reporter Neil Sheehan was given photocopies of a
47-volume study of the United States involvement in Vietnam
titled History of the United States Decision-Making Process on
Vietnam Policy. On Sunday, June 13, 1971, the New York
Times —after a team of reporters had worked with the documents
for three months—published a story headlined: *“Vietnam
Archive: Pentagon Study Traces 3 Decades of Growing U.S. In-
volvement.” Within 48 hours after publication, Attorney General
John Mitchell sent a telegram to the Times, urging that no more
articles based on the documents be published, charging that the
series would bring about “irreparable injury to the defense inter-
ests of the United States.”  The Times chose to ignore Attorney
General Mitchell’s plea, and columnist James Reston angrily
wrote: “For the first time in the history of the Republic, the
Attorney General of the United States has tried to suppress
documents he hasn’t read about a war that hasn’t been de-
clared.” 5

After the Times’ refusal to stop the series of articles, the
Department of Justice asked U.S. District Court Judge Murray L.
86 William A. Hachten, The Supreme Court on Freedom of the Press: Decisions
and Dissents (Ames, Ia.: Iowa State Univ. Press, 1968), p. 43.
57 Newsweek, Time, July 12, 1971.

58 Don R. Pember, “The Pentagon Papers Decision: More Questions Than An-
swers,” Journalism Quarterly 48:3 (Autumn, 1971) p. 404; New York Times, June
15, 1971, p. 1.

5 New York Times, June 16, 1971, p. 1.
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Gurfein to halt publication of the stories. Judge Gurfein, who was
serving his first day as a federal judge, issued a temporary
injunction on June 15, putting a stop to the Times’ publication of
the articles. But silencing the Times did not halt all publication
of the “Pentagon Papers.” The Washington Post—and a number
of other major journals—also weighed in with excerpts from the
secret report. The Justice Department likewise applied for—and
was granted—a temporary restraining order against The Washing-
ton Post.®

After two weeks of uncertainty, the decision by the Supreme
Court of the United States cleared the papers for publication.
New York Times Managing Editor A.M. Rosenthal was jubilant:
“This is a joyous day for the press—and for American society.”
Time added, “Certainly the Justice Department was slapped down
in its efforts to ask the courts to enjoin newspapers, and will not
likely take that route again.”® Despite such optimism, some
observers within the press were disturbed by the outcome of the
“Pentagon Papers” case. Not only were there three dissents
against lifting the injunction among the nine justices, there was
also deep reluctance to do so on the part of two of the majority
justices. Furthermore, federal court injunctions had now, for the
first time in American history, been employed to impose prior
restraint upon newspapers, and the courts had preserved those
injunctions intact for two weeks.

The Court’s decision was short. It refused to leave in effect
the injunctions which the Justice Department had secured against
the Times and the Post, and quoted Bantam Books v. Sullivan: &

“Any system of prior restraints of expression comes
to this Court bearing a heavy presumption against its
constitutional validity.” Bantam Books, Inc. v. Sullivan,
372 US. 58, 83 S.Ct. 631 « «+ « (1963); see also Near v.
Minnesota ex rel. Olson, 283 U.S. 697, 51 S.Ct. 625
+ « « (1931). The Government “thus carries a heavy
burden of showing justification for the imposition of such
a restraint.” Organization for a Better Austin v. Keefe,
402 U.S. 415, 91 S.Ct. 1575, 1578 (1971).

With those words, a six-member majority of the Court ruled
that the government had not shown sufficient reason to impose
prior restraint. Of the six, four found nothing in the facts of the
case to qualify their positions. Justices Hugo L. Black and Wil-

® For a clear account of the cases’ journeys through the courts, see Pember, pp.
404405.
61 Time, July 12, 1971, p. 10.

8 New York Times Co. v. United States, 403 U.S. 713, 714, 91 S.Ct. 2140, 2141
(1971).
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liam O. Douglas expressed abhorrence for prior restraint, Douglas
saying “uninhibited, robust and wide-open debate” on public ques-
tions was essential, and “The stays in these cases that have been
in effect for more than a week constitute a flouting of the princi-
ples of the First Amendment as interpreted in Near v. Minnesota

”
+ s o6

Justice William J. Brennan, Jr., although not subscribing to
an absolutist position about prior restraint, nevertheless declared
that it was permissible in only a “single, extremely narrow” class
of cases, as when the nation was at war or when troop movements
might be endangered. For all the government’s alarms as to
possible dangers of nuclear holocaust if secrecy were breached, it
had not presented a case that publication of the Pentagon Papers
would cause such an event. Therefore: %

s s =« every restraint issued in this case, whatever
its form, has violated the First Amendment—and none
the less so because the restraint was justified as necessary
to examine the claim more thoroughly.

With reluctance, Justices Byron White and Potter Stewart
joined the majority. Stewart approved secrecy in some contexts,
and said he was convinced that the Executive branch of govern-
ment was correct in attempting to suppress publication of some of
the documents here. But he voted with the majority, he said,
because he could not say that disclosure of any of the Pentagon
Papers “will surely result in direct, immediate, or irreparable
damage to our Nation « + +.”% White said that if any of the
published material proved, after publication, to be punishable
under the Espionage Act of 1917, the newspapers now stood
warned: “I would have no difficulty in sustaining convictions
under [the Espionage Act] on facts that would not justify »
the imposition of a prior restraint.” %

Justice Marshall declared that Congress had twice rejected
proposed legislation that would have given the President war-time
powers to prohibit some kinds of publication. And, he said, it
would be inconsistent within the concept of separation of powers
for the Court to use its contempt power to prevent behavior that
Congress had specifically declined to prohibit.”

Dissenting, Justice Harlan wrote that disputes about matters
so grave as the alleged contempt and publication of the Pentagon
Papers needed more time to resolve, and he voted to support the

63 Ibid., at 724, 91 S.Ct. at 2146.
84 Ibid., at 727, 91 S.Ct. at 2148.
68 Ibid., at 730, 91 S.Ct. at 2149.
8 hid., at 735-738, 91 S.Ct. at 2152-2154.
67 Ibid., at 746, 91 S.Ct. at 2157.
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injunctions.® He found that the Court had been almost “irrespon-
sibly feverish in dealing with these cases” of such high national
importance in only a few days’ time. Justice Blackmun agreed
with Harlan, and added in a shrill indictment of the press: ®

If, however, damage has been done, and if, with the
Court’s action today, these newspapers proceed to publish
the critical documents and there results therefrom “the
death of soldiers, the destruction of alliances, the greatly
increased difficulty of negotiation with our enemies, the
inability of our diplomats to negotiate,” to which list I
might add the factors of prolongation of the war and of
further delay in the freeing of United States prisoners,
then the Nation’s people will know where the responsibili-
ty for these sad consequences rests.

It should be recognized that no new legal course was charted
by the Pentagon Papers case. After a delay of two weeks—a prior
restraint imposed by lower federal courts at the insistence of the
Department of Justice—the Supreme Court allowed the press to
resume publication of the documents. By a 6-to-3 margin, the
Supreme Court adhered to Near v. Minnesota, that classic case
which, by a 5-to4 margin, forbade prior restraint except in time
of war, or when the materials involved were obscene, or when
there was incitement to violence or to the overthrow of the
Government.

The Pentagon Papers case underlines the important truth that
no freedom is ever won, once and for all. Consider this statement:

Some people may think that leaders of the free press
would perhaps accomplish more if their claims of consti-
tutional right were less expansive. I do not agree with
this. I say it is their duty to fight like tigers right down
to the line and not give an inch. This is the way our
freedoms have been preserved in the past, and it is the
way they will be preserved in the future.

No editor, publisher, or reporter said that. The quotation is
from a statement by U.S. Senior Circuit Judge for the Second
Circuit Harold R. Medina. Judge Medina’s words emphasize an
obvious but necessary history lesson. Each freedom has to be
rewon by each succeeding generation. And sometimes, as is
apparently true during the latter third of the Twentieth Century,

8 ]bid., at 763, 91 S.Ct. at 2161.

® Jhid., at 763, 91 S.Ct. at 2165. Blackmun was quoting the dissent of Judge
Wilkey in the Pentagon Papers case involving the Washington Post in the Court of
Appeals for the Second Circuit, United States v. Washington Post Co., 446 F.2d
1327 (D.C.Cir.1971).
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freedom has to be fought for again and again within one genera-
tion.

Doom for national security had been forecast by officials of
the State Department as they testified against permitting the
Times to continue publishing the Pentagon Papers, one of them
declaring that further publication would “irreparably harm the
United States.” But, as Times columnist Anthony Lewis re-
marked some five years later, “the Republic still stands,” and
“Today, hardly anyone can remember a single item of the papers
that caused all the fuss.” 7

A multi-volume history of policy-making in the Vietnam War
was not the publication at issue, however, when at the end of the
decade the federal government learned that The Progressive, a
magazine of Madison, Wis., was about to print an article titled
“The H-Bomb Secret: How We Got It, Why We're Telling It.”
The manuscript, the U.S. Attorney charged, carried the deepest of
technical secrets relating to the security of our weapons. Publica-
tion would endanger national security and that of the world, and
in the process would violate the U.S. Atomic Energy Act of 1954
by making public “restricted data” about thermonuclear weapons.
The government sought and got a temporary injunction against
publication of the article by journalist Howard Morland.”

Morland swore that everything in the article was in the public
domain, that he had in no way been forced to secret sources for
the information; the government denied that this was the case.
While the trial was in mid-course, it also came to light that
similar information had been available to the public by accident,
for a time, in a government science laboratory.” Federal District
Judge Robert Warren was fully aware of the Supreme Court’s rule
that “any prior restraint on publication comes into court under a
heavy presumption against its constitutional validity.” Warren
found the revelation of secret technical details about the H-bomb
quite different, however, from revealing a secret history of war-
policy making. He found that publication offered the possibility
of “grave, direct, immediate and irreparable harm to the United
States,” and said: 7

70 “Congress Shall Make No Law,” New York Times, Sept. 16, 1976, p. 39.

71 United States v. Progressive, Inc., 467 F.Supp. 990 (W.D.Wis.1979), 4 Med.L.
Rptr. 2377. Major prior restraint cases are discussed by U.S. Circuit Judge J.L.
Oakes in “The Doctrine of Prior Restraint Since the Pentagon Papers,” 15 U.Mich.
Journ.L. Reform 497 (Spring, 1982).

73 United States v. Progressive, Inc., 486 F.Supp. 5 (W.D.Wis.1980), 5 Med.L.Rptr.
2441.

78 United States v. Progressive, Inc., 467 F.Supp. 990 (W.D.Wis.1979), 4 Med.L.
Rptr. 2377, 2380.
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+ + + because the government has met its heavy
burden of showing justification for the imposition of a
prior restraint on publication of the objected-to technical
portions of the Morland article . . . the Court finds that
the objected-to portions of the article fall within the
narrow area recognized by the Court in Near v. Minneso-
ta in which a prior restraint on publication is appropriate.

Yet Warren’s deep concern at the possible outcome of publica-
tion (“I'd want to think a long, hard time before I'd give a
hydrogen bomb to Idi Amin.”) was questioned in the national
debate and discussion which surged over the case. The govern-
ment, it was asserted, had not shown that publication would result
in “direct, immediate, or irreparable damage to the Nation” that
the Pentagon Papers decision had insisted was necessary to justify
prior restraint. The field of journalism was divided in its sup-
port.™

The Progressive and Morland, seizing on implications of the
Atomic Energy Act that conceivably rendered even innocent con-
versations about nuclear weapons subject to classification (“classi-
fied at birth”) insisted that no real secrets had been told. They
appealed, and prior restraint held through six months of court
process. Suddenly intruding into the matter was the publication
on Sept. 16, 1979, of a long letter in the Madison, Wis. Press
Connection, a daily of 11,000 circulation, from an amateur student
of the nuclear bomb. A copy of a letter from computer program-
mer Charles Hansen to Sen. Charles Percy of Illinois, it included a
diagram and list of key components of an H-bomb. Other newspa-
pers which had received copies had not yet published it when, on
the following day, the government moved to drop its court action
to bar publication of the Morland article. A U.S. Justice Depart-
ment spokesman said that the Hansen letter had exposed three
“crucial concepts” that the government was trying to protect from
publication.

Morland’s article was published. The Progressive set about
trying to raise $200,000 from the public, which was the cost, it
said, of defending. No prosecution of the Press Connection or
other newspapers that published the Hansen letter materialized.
Judge Warren dismissed the case against The Progressive on Sept.
4, 1980.7s

Not only the security of the United States’ war effort and the
provisions of the Atomic Energy Act have made a groundwork for

74 Civil Liberties, No. 328, June 1979, p. 1; Ben Bagdikian, “A Most Insidious
Case,” Quill, 67:6, June 1979, pp. 21, 22; “Editors and Lawyers Share Mixed Views
on Story Ban,” Editor & Publisher, March 17, 1979, p. 13.

75 Milwaukee Journal, Sept. 4, 1980, Part 2, pp. 1, 10.
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the government’s demand for prior restraint. Rules of adminis-
trative agencies can furnish the same.” The CIA is experienced
in the matter. Its employee Victor L. Marchetti resigned from the
agency and, with John Marks, wrote The CIA and the Cult of
Intelligence. This, the CIA charged upon learning of its existence
in manuscript form, violated the secrecy contract Marchetti had
signed when first employed, promising not to divulge any classi-
fied information without specific permission from the CIA7™ It
obtained an injunction in federal district court, the judge ordering
Marchetti to submit all writings about the CIA or intelligence
work to the Agency for review as to whether it contained classified
information that had not been released to the public. As the case
proceeded (the Supreme Court of the United States denied certio-
rari),” the CIA’s scrutiny of the manuscript resulted in its demand
that 339 deletions be performed. “It was the Devil’s work we did
that day,” said Marchetti’s attorney, Melvin L. Wulf, after he and
the authors spent hours literally cutting out passages of the
manuscript—perhaps as much as 20 per cent.” Resisting all the
way, Marchetti finally won agreement from the court that all but
27 of the 339 deletions would be restored.® The book was finally
published with blank spaces and the prominent, repeated notation:
DELETED.

Frank Snepp, strategy analyst for the CIA in Vietnam, suc-
ceeded in getting his case against the CIA to the Supreme Court.
He, too, had resigned from the agency and written a book—Decent
Interval —about his experiences. He, too, had signed an agree-
ment not to publish without first submitting the manuscript to the
CIA, and the agency brought legal action. The Supreme Court, by
a 6-3 vote, ruled that Snepp had broken his contract, approved an
injunction requiring Snepp to submit future writings for publica-
tion review, and ruled that he must give all profits from the sale
of the book to the CIA through a “constructive trust” imposed on
him by the court.®? He had a fiduciary obligation to the CIA and
had breached his trust by publishing.

The government had not alleged that classified or confidential
information was revealed by the Snepp book. Rather, it alleged

76 Ithiel de Sola Pool, “Prior Restraint,” New York Times, Dec. 16, 1979, p. E19,
portrays unintended prior restraint on research publication through elaborate
funding rules of the U.S. Dept. of Health, Education, and Welfare—"a nightmare of
bureaucracy run wild, producing results that no one intended.”

77 United States v. Marchetti, 466 F.2d 1309 (4th Cir.1972).
78 Marchetti v. United States, 409 U.S. 1063, 93 S.Ct. 553 (1972).

7 Melvin D. Wulf, Introduction to Victor Marchetti and John D. Marks, The CIA
and the Cult of Intelligence (New York: Alfred A. Knopf, 1974), p. xxv.

80 Ibid., p. xxiv.

81 Snepp v. United States, 444 U.S. 507, 100 S.Ct. 763 (1980), 5 Med.L.Rptr. 2409.
T. & L Mass Comm. 7th Ed.FP—3
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“irreparable harm” in his failure to clear the material with the
CIA, and the Supreme Court approved the lower courts’ finding
that publication of unreviewed material “can be detrimental to
vital national interests even if the published information is unclas-
sified.” &

If the agent published unreviewed material in violation of his
fiduciary and contractual obligation, said the court, the construc-
tive trust remedy simply “required him to disgorge the benefits of
his faithlessness « + +.” Snepp “disgorged” about $138,000, the
proceeds from Decent Interval.®®

The Snepp case was more than just a case of prior restraint
applied through the administrative machinery, law reporter An-
thony Lewis of the New York Times found. For the fiduciary,
constructive-trust formulation was a far-reaching legal theory: %

¢« « s« one that could apply to hundreds of
thousands of federal government employees. For Snepp
+« + « had no greater access to secrets than do vast
numbers of people in the State and Defense Departments
¢« « « Any one of them, under the theory of the Snepp
case, can now be enjoined from talking to a reporter—or
have his profits seized if he writes a book.

Non-disclosure agreements similar to that which Snepp and
Marchetti had signed so appealed to President Ronald Reagan that
in 1983, he issued a directive requiring them of all persons who
had access to classified government information, numbering—
declared protesting media—more than 100,000 employees. The
President withdrew the directive in the face of congressional and
media protest.®

If the emergence of non-disclosure agreements in the decade
beginning with Marchetti appeared as one more example of gov-
ernment creativity in devising prior restraints in the name of
national security, predictably enough that newly minted instru-
ment was not the end of invention in prior restraint. In 1982, the
Secretary of State’s denial of a passport to former CIA agent
Philip Agee was upheld by the United States Supreme Court:
Agee had asserted his purpose of exposing CIA agents abroad,
driving them out of the countries where they operated, and ob-
structing the operations and recruitment efforts of the CIA, and
had taken measures to do so. These statements and actions, the

Ibid., 2411.

88 Herbert Mitgang, “Royalties to the Treasury,” New York Times Book Review,
Aug. 31, 1980.

84 New York Times, Feb. 25, 1980.

8 Directive on Safeguarding National Security Information, 9 Med.L.Rptr. 1759
(1983).
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Court said, were no more protected by the First Amendment than
those prohibited in Near v. Minnesota half a century earlier.® By
1982, Congress and the President had effected a law making it a
crime for news media to make public the names of secret U.S.
intelligence agents or their sources.®’

Prior Restraint and the High School Press

As was evident from the discussion of Near v. Minnesota
(1931), the key case on prior restraint, not all pre-publication
censorship is unconstitutional. Early in 1988, in Hazelwood
School District v. Kuhlmeier,® the U.S. Supreme Court held that
public school officials have the power to impose pre-publication
censorship on student newspapers. The newspaper involved in
this case, Spectrum, was published at Hazelwood High Schocl near
St. Louis, Mo.

The newspaper was to be six pages long in its 1983 school-
year-end edition as produced by the school’s Journalism II class.
On May 10, 1983, Principal Robert Reynolds was shown proofs for
the edition due to appear on May 13. The proofs were taken to
the principal by an interim newspaper adviser; the regular Jour-
nalism II instructor had left Hazelwood East for another job just
12 days earlier.

After Principal Reynolds was shown page proofs, he objected
to publication of two stories. One described three Hazelwood East
students’ experiences with pregnancies; the other discussed the
effect of divorce on students at the school. Although the pregnan-
cy story used fictitious names to mask identities, the principal
decided that the masking was insufficient. Evidently he also
thought that the article’s references to sex and birth control were
not appropriate for some of the younger students in the school.
Finally, he was concerned that a student was identified by name
in the divorce story, and that the student’s parents had not been
given the opportunity to respond.

Apparently believing that there was no time for redoing the
stories—and that the paper could not appear at all at school year’s
end if delays occurred—Principal Reynolds deleted two entire
pages containing the stories he found offensive. The deleted pages
contained other articles—on teen marriages, runaways, juvenile
delinquency, and a general article on teenage pregnancy. Princi-
pal Reynolds later testified that he had no objection to those

8 Haig v. Agee, 453 U.S. 280, 101 S.Ct. 2766 (1981), 7 Med.L.Rptr. 1545.
87 News Media and the Law, Sept./Oct. 1982, 39.
88 484 U.S. 260, 108 S.Ct. 562 (1988), 14 Med.L.Rptr. 2081.
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articles; they were deleted only because they were on the same
pages with the articles that troubled him.*®

Cathy Kuhlmeier and two other former Hazelwood East stu-
dents who had been newspaper staffers claimed Reynolds’ action
violated their First Amendment rights, and sought injunctive
relief and monetary damages in a Federal district court.

The trial court upheld the principal’s actions. Deletion of the
divorce article on invasion-of-privacy grounds was held reasonable,
as was the principal’s desire to avoid younger students’ exposure
to “unsuitable material.” Further, the district court concluded
that the principal was justified in having a “ ‘serious doubt that
the article complied with the rules of fairness which are standard
in the field of journalism and which were covered in the textbook
used in the Journalism II class.’” %

The Eighth Circuit Court of Appeals, however, reversed the
district court, holding that the newspaper was both a part of the
school’s curriculum arnd and public forum, “ ‘intended to be oper-
ated as a conduit for student viewpoints.”” Since the newspaper
was a public forum, the appeals court held, school officials could

not censor its contents except when necessary “'"“. . . to avoid
material and substantial interference with school work or disci-
pline . . . or with the rights of others.”’”

The Court of Appeals thus found no evidence in the trial
court’s record to indicate that the principal could have predicted
reasonably that the articles would be disruptive or cause disorder.
Also, the court added that the articles could have caused no tort
liability for libel or privacy, and concluded that school officials had
violated the students’ First Amendment rights.

The U.S. Supreme Court granted certiorari and reversed the
Court of Appeals, thus upholding the principal’s prior restraint of
the newspaper. Justice White wrote for the majority in this 5-3
decision. He outlined circumscribed freedoms available to stu-
dents in public high schools. Although quoting from the famous
language of the Vietnam war armband protest case—Tinker v. Des
Moines Independent Community School District ¥2—public school
students do not “ ‘shed their constitutional rights at the school-
house gate’ "—Justice White then took a restrictive tack. He
declared that “the First Amendment rights of students in the

8484 US. at 264, 108 S.Ct. at 566 n., 14 Med.L.Rptr. at 2082-2083, 2083 n.

80 Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 264, 108 S.Ct. 562, 566
(1988), 14 Med.L.Rptr. 2081, 2083.

91 Ibid., at 265, 108 S.Ct. at 567, 14 Med.L.Rptr. at 2083.
92 See Tinker, 393 U.S. at 511, 89 S.Ct. at 739, quoted in Ibid.
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public schools ‘are not automatically co-extensive with the rights
of adults in other settings.’” %

Student rights must be applied “ ‘ir the light of special char-
acteristics of the school environment.’” Quoting Bethel School
District No. 403 v. Fraser (1986), he wrote that a school need not
tolerate speech that is inconsistent with its educational mission,
even though government could not censor such speech outside the
school. (The Bethel case involved disciplining a student who had
made a campaign speech in behalf of a student politician; the
speech was replete with sexual double entendres.)®

Justice White’s majority opinion declared that the Spectrum
was not a forum for public expression: It was a part of the school’s
curriculum, a regular educational activity. He also interpreted
the school board’s policy statement supporting free expression for
school-sponsored publications as suggesting “at most that the
administration will not interfere with the students’ exercise of
those First Amendment rights that attend the publication of a
school-sponsored newspaper. It does not reflect an intent to
extend those rights by converting a curricular newspaper into a
public forum.” *

The majority opinion also said that a school in its capacity of
publisher may * ‘dissassociate itself’ ” from speech which is disrup-
tive, or which sets a bad example in terms of speech that is
“ungrammatical, poorly written, inadequately researched, biased
or prejudiced, vulgar or profane, or unsuitable for immature
audiences.”

This meant, the Court said, that educators

. . . do not offend the First Amendment by exercising
editorial control over the style and content of student
speech in school-sponsored expressive activities so long as
their actions are reasonably related to legitimate pedagog-
ical concerns.

In dissent, Justice William J. Brennan, Jr., joined by Justices
Marshall and Blackmun, said that when the students enrolled in
that Journalism II course, they expected a civics lesson. They
argued that only substantially disruptive speech should be cen-
sored, conceding that poor grammar, writing or research would
disrupt or subvert the school’s curricular purpose.®

The same cannot be said of official censorship de-
signed to shield the audience or dissociate the sponsor

93 Ibid.

84 478 U.S. 675, 106 S.Ct. 3159 (1986).

95 484 U.S. at 270, 108 S.Ct. at 569, 14 Med.L.Rptr. at 2085, 2086.
96 484 U.S. at 290, 108 S.Ct. at 580, 14 Med.L.Rptr. at 2091, 2094.
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from the expression. Censorship so motivated . . . in no
way furthers the curricular purpose of a student newspa-
per, unless one believes that the purpose of the school
newspaper is to teach students that the press ought never
to report bad news, express unpopular views, or print a
thought that might upset its sponsors.

The young men and women of Hazelwood East ex-
pected a civics lesson, but not the one the Court teaches
them today.

At least two kinds of fallout can now be seen from the bomb-
burst unleashed by Hazelwood. On the one hand, censorship of
high school (and some college) papers increased dramatically after
that decision. Director Mark Goodman of the Student Press Law
Center (SPLC) reported that as the 1988 Hazelwood decision began
to be put to use, calls to the SPLC (mostly about threatened or
actual censorship) doubled in the first half of 1990. On the other
hand, all was not bleak. By the fall of 1991, four states—
California, Colorado, Iowa, and Massachusetts—had passed stat-
utes providing student journalists with protection for free expres-
sion, and adoption in New Jersey was expected. Efforts to pass
similar legislation continues in a number of other states.

State-by-state action now seems the-student journalists’ best
chance to overcome Hazelwood. As Justice Brennan and others
have suggested, the more expansive among state constitutions may
offer help. That is, some state charters may provide leverage to
overcome mechanical application of the Hazelwood rule that if
high school journalism is embedded in a class setting, it is not a
First Amendment-protected public forum.%

SEC. 6: PRIOR RESTRAINT: LICENSING

When licensing power over expression amounts to prior cen-
sorship, it is constitutionally forbidden. Broadcasting,
however, has long been a “special case,” outside some

" First Amendment protections of the print media.

Licensing is one aspect of that most hated of all controls over
the media: prior censorship. And—as is discussed in Chapter 3,
licensing is still alive in the United States. That chapter discusses
the Federal Communications Commission’s system of allocating
broadcast frequencies “in the public interest, convenience, or
necessity.” %

97 Student Press Law Center Report, Fall, 1990, p. 3.
98 SPLC Report, Fall, 1991, pp. 3, 11.
9 See Chapter 3 on the matter of broadcast station licensing.
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Past forms of licensing, as in England in the Sixteenth and
Seventeenth Centuries, meant that only licensed printers—per-
sons who had the approval of the government—were allowed to
print. Late in the Twentieth Century, licensed broadcast sta-
tions—or the braver ones among them—seem to find the intestinal
fortitude to criticize government from time to time, knowing full
well that broadcast re-licensing largely has become a routine
matter.

If licensing broadcasting stations seems a comparatively be-
nign form of that ancient control-—although it has its vociferous
critics—other kinds of licensing raise sharper-edged issues. Con-
sider the American Nazis decision to march, displaying swastikas,
through a mostly Jewish neighborhood in Skokie, Illinois, in 1977.
Nazi leader Frank Collin asked a number of Chicago suburbs for
permits (licenses) for demonstrations in their parks or on their
streets. Skokie officials responded that the Nazis would have to
post an insurance bond of $350,000 as a hedge against property
damage.!

The American Civil Liberties Union (ACLU), which lost many
Jews from its membership over this issue, was cast in the ironic
role of defending the Nazis’ right to march and to demonstrate.
The Illinois Supreme Court supported the ACLU position and
struck down the licensing attempt by the Village of Skokie. The
court said:?

The display of the Swastika, as offensive to the princi-
ples of a free nation or the memories it recalls may be, is
symbolic political speech intended to convey to the public
the beliefs of those who display it. It does not, in our
opinion, fall within the doctrine of “fighting words,” and
that doctrine cannot be used here to overcome the heavy
presumption against the constitutional validity of prior
restraint.

So it may be seen that licensing battles reoccur. England’s
authoritarian licensing system was allowed to expire in 1695, but
no battle for freedom ever seems to be won once and for all?
Major weapons against licensing in the Twentieth Century were
hammered out by repeated battles by Jehovah’s Witnesses. The
struggles of the Jehovah’s Witnesses were noteworthy: Time and
again they fought their cases all the way to the Supreme Court of
the United States and ultimately won. This religious group, as

1See Areyeh Neier, Defending My Enemy: American Nazis, the Skokie Case,
and the Risks of Freedom (New York: E.P. Dutton, 1979).

2 Village of Skokie v. National Socialist Party of America, 69 I11.2d 605, 14 Ill.
Dec. 890, 373 N.E.2d 21 (1978).

3 Fredrick S. Siebert, Freedom of the Press in England, 1476-1776 (Urbana, Ill:
University of Illinois Press, 1952), pp. 260-263.
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Professor William A. Hachten noted, endured great suffering.
The ACLU reported, for example, that in one six-month period of
1940, 1488 men, women and children in the sect were victims of
mob violence in 355 communities in 44 states.” * Professor J.
Edward Gerald wrote that the Witnesses made themselves unpop-
ular with their refusal to salute the American flag and with their
disdain for most if not all organized religion, including denuncia-
tions of the Catholic Church. Likewise, their persistent street
sales of literature and doorbell ringings for their causes often
irritated non-believers.®

The Jehovah’s Witness cases are useful reminders that the
right of freedom of expression belongs not only to media corpora-
tions but to the people. Furthermore, a landmark case won by the
Witnesses—Lovell v. City of Griffin, Georgia *—is crucially impor-
tant because it explicitly gives constitutional protection to distri-
bution of literature as well as to publication.

Alma Lovell, a Jehovah’s Witness, was convicted in a munici-
pal court in Griffin, Ga., and sentenced to 50 days in jail when she
refused to pay a $50 fine. Her crime? She had not received
advance permission from the City Manager of Griffin to pass out
literature, as required by a municipal ordinance.

Alma Lovell simply could not be bothered with such technical-
ities. She regarded herself as a messenger sent by Jehovah and
believed that applying to the City Manager for permission would
have “been ‘an act of disobedience to His commandments.’” The
Supreme Court, however, regarded the city ordinance as far more
than a mere technicality. Speaking for a unanimous Court, Chief
Justice Charles Evans Hughes denounced the ordinance.’

We think that the ordinance is invalid on its face.
Whatever the motive which induced its adoption, its char-
acter is such that it strikes at the very foundation of the
freedom of the press by subjecting it to license and censor-
ship.

The liberty of the press is not confined to newspapers
and periodicals. It necessarily embraces pamphlets and
leaflets. These indeed have been historic weapons in the
defense of liberty, as the pamphlets of Thomas Paine and
others in our own history abundantly attest. « «

4 William A. Hachten, The Supreme Court on Freedom of The Press (Ames, Iowa:
Iowa State University Press, 1968), p. 73.

8 Hachten, p. 74; Lovell v. City of Griffin, Georgia, 303 U.S. 444, 58 S.Ct. 666
(1938).

6303 U.S. 444, 58 S.Ct. 666 (1938).

7 Lovell v. City of Griffin, 303 U.S. 444, 451452, 58 S.Ct. 666, 669 (1938). Mr.
Justice Cardozo took no part in this decision.
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The ordinance cannot be saved because it relates to
distribution and not to publication. *Liberty of circulat-
ing is as essential to that freedom as liberty of publishing;
indeed, without circulation, the publication would be of
little value.” Ex parte Jackson, 96 U.S. 727, 733, 24 L.Ed.
8717.

Since the ordinance of the City of Griffin was not limited to
« iterature’ that is obscene or offensive to public morals or that
advocates unlawful conduct,” the ordinance could not be upheld.
In Schneider v. New Jersey, the Supreme Court reviewed four
cities’ ordinances. Three of these anti-littering ordinances in
effect punished distributors should the recipient of a leaflet throw
it to the ground. The Supreme Court held that such ordinances
were unconstitutional.®

*Time, Place and Manner”

Such cases, of course, do not mean that advocates can dis-
tribute anything they want at any time or place. What the courts
call “time, place and manner” restrictions may be upheld as
lawful if they are administratively even-handed and do not favor
some kinds of content over others.

As Justice Owen Roberts wrote for the Court in deciding the
Town of Irvington Jehovah’s Witness case (above):®

We are not to be taken as holding that commercial
soliciting and canvassing may not be subjected to such
regulation as the ordinance requires. Nor do we hold
that the town may not fix reasonable hours when canvass-
ing may be done . . .

Jehovah’s Witnesses were to have many other days in court,
defending freedoms of religion, speech and press guaranteed by
the First Amendment and protected from state encroachment by
the Fourteenth Amendment. The persistence of this religious
group, annoying to some, has resulted in some of the Supreme
Court’s most sweeping language in support of the First Amend-
ment.!?

In writing the words used to decide that another city license

was unconstitutional in Jones v. City of Opelika (1942), Justice
Harlan Fiske Stone asserted a favored position for the First

8308 U.S. 147, 60 S.Ct. 146 (1939).
9 Ibid.

10 See also other Jehovah’s Witness cases: Jones v. Opelika, 316 U.S. 584, 62
S.Ct. 1231 (1942); Martin v. Struthers, 319 U.S. 141, 63 S.Ct. 862 (1943); Douglas v.
Jeannette, 319 U.S. 157, 63 S.Ct. 877 (1943); Murdock v. Pennsylvania, 319 U.S.
105, 63 S.Ct. 870 (1943).
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Amendment, a “preferred position” view generally out of judicial
favor by the 1980s. He wrote: 1

The First Amendment is not confined to safeguarding
freedom of speech and freedom of religion against discrim-
inatory attempts to wipe them out. On the contrary the
Constitution, by virtue of the First and Fourteenth
Amendments, has put those freedoms in a preferred posi-
tion.

Lowe v. SEC (1985)

A licensing effort by the Securities and Exchange Commission
(SEC) was slapped down in the spring of 1985 by an 8-0 vote of the
Supreme Court of the United States. The SEC, concerned about
regulating many things affecting the health of the nation’s finan-
cial communities, set about licensing financial news media.!?

Take the case of Christopher Lowe, operator of the “Lowe
Investment & Financial Letter.” He ran afoul of SEC contentions
that it had the power to require permission to publish, plus the
power to get injunctions to stop publications if SEC dictates were
not obeyed. Lowe had been a licensed investment adviser, operat-
ing within the provisions of the Investment Advisers Act of 1940,
and founded his newsletter in 1974.13

Lowe, however, fell on hard times. He was convicted of stock
fraud, of check kiting, and of tampering with evidence.

Until 1981, he had been registered with the S.E.C., but that
registration was withdrawn in 1981 after Lowe’s convictions in
New York for securities law violations, fraud, and bad checks. As
News Media & the Law reported, “Lowe stopped giving individual
advice on investments after his license was revoked, but continued
to publish the newsletters.* In 1981, the S.E.C. issued an order,
revoking Lowe’s registration as an investment adviser, and forbid-
ding him to associate with any investment advisers.’®* As the U.S.
Court of Appeals reported as it upheld the S.E.C. action in trying
to halt Lowe’s newsletters,®

No contention is made that any of the information
published in the {Lowe] advisory services has been false or
11 “SEC Attacks Financial Press,” The News Media & The Law, November/
December 1984, p. 4.
13 Ibid.
13 “Publisher Elated By S.E.C. Victory,” The New York Times, June 12, 1985, p.
30.
14 News Media & the Law, November/December, 1984, p. 4

15 Ibid.; see also “Newsletter Setback for S.E.C.,” The New York Times, June 11,
1985, p. 33.

16SEC v. Lowe, 725 F.2d 892 (2d Cir.1984), 10 Med.L.Rptr. 1225, 1226.
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materially misleading. Nor is it alleged that Lowe him-
gelf + « + has profited through personal or corporate
investments from the investment advice offered.

Saying that it believed that the Lowe case added up to
permissible regulation of economic activity, the court added: “we
believe that the Investment Advisers Act withstands constitution-
al scrutiny under the First Amendment doctrine relating to com-
mercial speech as well.” 17

The Supreme Court disagreed, finding—without reaching con-
stitutional analysis—that the SEC had overreached its authority.
Writing for the Court, Justice John Paul Stevens said that Con-
gressional legislation creating the S.E.C. gave the regulatory body
no jurisdiction over investment publications.

The New York Times noted that the Supreme Court did not
rule out all S.E.C. control over investment newsletters. If a
newsletter’s publishers had an interest in some stock they were
recommending—or if the publication contained information that
was purposely misleading or false—then the S.E.C. could have
power over the situation under the Investment Advisers Act of
1940.18

Other Forms of Prior Restraint

Government pre-publication censorship continues to be dis-
couraged by courts, but—as discussed earlier—it can occur. In
addition, prior restraint may occur in other contexts, cropping up
in connection with topics covered in following chapters of this
book. Courts are petitioned for prior restraint orders—injunctions
against publication—in areas of law including defamation,’® priva-
cy,® copyright,3 obscenity,® access to government information,®

17 Ibid., at p. 1231.

18 Lowe v. S.E.C., 472 U.S. 181, 105 S.Ct. 2557 (1985); “Newsletter Setback for
S.EC.” The New York Times, June 11, 1985, p. 33.

19 For an annotated listing of prior restraint cases in general, see Floyd Abrams,
“Prior Restraints,” in James C. Goodale, cheirman, Communications Law 1990
(New York: Practising Law Institute, 1990), pp. 423-618. See Chs. 4 and 5, below,
on defamation. Libel decisions refusing to grant injunctions to plaintiffs include
Dworkin v. Hustler Magazine, Inc., 634 F.Supp. 727 (D.Wyo0.1986), and Lothschuetz
v. Carpenter, 898 F.2d 1200 (6th Cir.1990).

2 Similarly to defamation, courts have been reluctant to issue injunctions to
plaintiffs in privacy cases. See Abrams, op. cit., p. 484. See Organization for a
Better Austin v. Keefe, 402 U.S. 415, 91 S.Ct. 1675 (1971).

31 See Ch. 13, above, and Abrams, op cit., pp. 515-531. Injunctions occur more
frequently in trademark disputes, although they are occasionally granted—tempo-
rarily—in copyright cases. See, e.g., Rosemont Enterprises, Inc. v. Random House,
Inc., 256 F.Supp. 55 (S.D.N.Y.1966), reversed at 366 F.2d 303 (2d Cir.1966).

22 See Ch. 7, above.
23 See Ch. 9, above.
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and advertising/commercial speech.?* Although courts, in gener-
al, grant prior restraint orders grudgingly, the issue lives on. In
libel, for example, courts usually will not halt defamatory publica-
tions via injunction. In copyright law and other areas dealing
with business relationships, pre-publication injunctions may be
found frequently enough that they are not aberrations. Prior
restraint assumes so many guises that it can not safely be said
that battles against pre-publication controls are ever won, once
and for all time.

SEC. 7. FORCING COMMUNICATION TO OCCUR

The other side of prior restraint (preventing communication
in the first place) is forcing communication to occur.
Except for the broadcast media, forcing communication
to occur generally is forbidden.

Forcing communication to take place is closely connected
with—is often the “flip side” of—a system of prior restraint. As
Fredrick Siebert showed in his pathbreaking study of the develop-
ment of freedom of expression in England from 1476 to 1776,
printers who did not publish what they were told to print by
government often put themselves in real peril.® Similarly, in the
early years of Britain’s American colonies, printers—who needed
government subsidies to survive—had to display *“Published by
Authority” on their newspapers. Such printers often learned that
they dared not deviate from printing only the official accounts—
edited for public consumption—of the meetings (held in secret) of
colonial legislatures of Governor’s councils.?

After the War for Independence and the creation of the
United States, the development of strongly competing political
factions—and later, political parties—helped distribute “official
printing” business while criticizing government raucously.?” Lat-
er, in the first four decades of the Nineteenth Century, the rise of
mass circulation newspapers supported primarily by advertising
helped free the press from government.?

%4 See Ch. 11, above. See especially Posadas De Puerto Rico Associates v.
Tourism Co., 478 U.S. 328, 106 S.Ct. 2968 (1986).

35 Siebert, Freedom of the Press in England, 1476-1776; Clyde A. Duniway, The
Development of Freedom of the Press in Massachusetts (Cambridge: Harvard
Univ. Press, 1906), pp. 104-05.

% Jean Folkerts and Dwight L. Teeter, Jr., Voices of a Nation (New York:
Macmillan, 1989), pp. 18-23.

37 See, e.g., Jackson Turner Main, The Antifederalists: Critics of the Constitution
(Chapel Hill: Univ. of North Carolina Press, 1961); Teeter, Press Freedom and the
Public Printing: Pennsylvania, 1775-1783, Journalism Quarterly XLV (Autumn,
1968), p. 445.

28 Folkerts & Teeter, op. cit., pp. 129-149.
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Over time, the libertarian ideas borrowed from England
evolved, with arguments taken from John Milton from the Seven-
teenth Century and from *“Country Whig” philosophers of the
Eighteenth Century.® Those ideas developed in the crucible of
American politics into the ideas that government should keep
hands off the press, allowing criticism of government through a
“free marketplace of ideas,” assuming that truth would win over
falsehood in the process of argumentation.

This “marketplace of ideas” philosophy became a kind of
received truth, cited with the force of binding precedent by the
Supreme Court of the United States in important Twentieth
Century decisions.® But when major riots occurred after the
assassination of Martin Luther King, law professor Jerome Barron
articulated a troubling and persistent viewpoint. He argued that
lack of access to media of communication by disadvantaged minor-
ities showed that government should intervene .to give the voice-
less a voice. Otherwise, people left voiceless were going to “take it
to the streets,” violently.3

In an age of mass communication, Barron asserted, the mem-
bers of the public must have access to the columns and airwaves of
the mass media. Barron elaborated the position that for many
decades the high cost of ownership had barred countless voices
from a part in the “marketplace of ideas.” The media—giant in
size and cost, relatively few in number, and owned by largely like-
minded entrepreneurs devoted to the economic and political status
quo—have the power to deny citizens the right to have their
message communicated widely.

The media themselves, in Professor Barron’s view, are crucial
barriers to a diversity of opinion and fact in the marketplace. “At
the very minimum,” Barron wrote, “the creation of two remedies
is essential—(1) a nondiscriminatory right to purchase editorial
advertisements in daily newspapers, and (2) a right of reply for
public figures and public officials defamed in newspapers.” 3

Professor Barron’s “right of access to the press” ideas were
tested—and found wanting—in a famed 1974 decision by the U.S.
Supreme Court. In Miami Herald v. Tornillo, the Supreme Court
took on a case that had arisen in Florida under that state’s “right
of reply” statute. The Miami Herald had refused to print a reply

29 See Chapter 1, Sec. 1; see also Norman L. Rosenberg, Protecting the Best Men
(Chapel Hill: Univ. of North Carolina Press, 1985).

%0 See, e.g., the classic newspaper antitrust case of Associated Press v. United
States, 326 U.S. 1, 28, 65 S.Ct. 1416, 1418 (1945).

81 Access to the Press—a New First Amendment Right, 80 Harv.L.Rev. 1641
(1967).

33 Jerome A. Barron, Freedom of the Press for Whom? (Bloomington: Indiana
Univ. Press, 1973), p. 6.
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by a political candidate, Pat L. Tornillo, Jr., to a Herald editorial
criticizing his candidacy for the Florida legislature. When Tornil-
lo asked for his right of reply in the columns of the newspaper, he
was refused access, so he sued.

The Florida Supreme Court upheld Tornillo’s arguments, and
said he should have a right of reply to the print media similar to
the right granted under the equal opportunities and fairness
doctrines to persons attacked by broadcast media and cable. (See
Chapter 9.) At this writing the “equal oppportunities” [“equal
time”] law for political candidates is still in force, as is the
“personal attack” portion of the Federal Communications Commis-
sion’s fairness doctrine. Other portions of that doctrine, however
were repealed by the FCC in 1987.) The First Amendment, said
the Florida Court, “is not for the benefit of the press so much as
for the benefit of us all,” and added: %

The right of the public to know all sides of a contro-
versy and from such information to be able to make an
enlightened choice is being jeopardized by the growing
concentration of the ownership of the mass media into
fewer and fewer hands, resulting ultimately in a form of
private censorship.

The Supreme Court of the United States, however, reversed
the Florida court.3

In so doing, the nation’s highest court conceded the dangers of
concentration of media ownership, cross-channel ownership and
chains and syndicates all of which focused great power to inform
and to influence public opinion in the hands of a few. However
valid those arguments, the Court said, government coercion by a
remedy such as a right of reply “brings about a confrontation with
the express provisions of the First Amendment.”

Chief Justice Warren Burger wrote for a unanimous court in
rejecting the arguments advanced by Pat Tornillo and Jerome
Barron. Reviewing past decisions of the Court, the Chief Justice
declared: %

The clear implication has been that any such compulsion
to publish that which * ‘reason’ tells them [editors] should
not be published” is unconstitutional. A responsible
press is an undoubtedly desirable goal, but press responsi-
bility is not mandated by the Constitution and like many
other virtues it cannot be legislated.

3 Tornillo v. Miami Herald Pub. Co., 287 So.2d 78 (Fla.1973).
8 Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831 (1974).

35 Ibid. Quotes and paraphrases following are from Chief Justice Burger’s
majority opinion at 2838-2840.
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The Florida statute, the Court said, penalized on the basis of
the content of a newspaper. The penalty is increased cost of
production, and taking up space that could go to other material
the paper may have preferred to print. Infinite expansion of its
size to accommodate replies that a statute might require is not to
be expected of a newspaper.

But cost aside, the Florida statute failed “to clear the barriers
of the First Amendment because of its intrusion into the function
of editors.” The functions of choosing content, determining size of
the paper and treatment of public issues, may be fair or unfair,
said the Chief Justice. He added that ‘{ilt has yet to be demon-
strated how governmental regulation of this crucial process can be
exercised consistent with First Amendment guarantees of a free
press . . .”

The Tornillo decision developed no reasoning as to why news-
papers were exempt, but broadcasting need not be, from the
requirements of furnishing opportunities to reply. Once again, as
in other circumstances, the First Amendment’s shield proved
stronger for printed journalism than for broadcasting.%

SEC. 8. CRIMINAL LIBEL

Control of words critical of officials and other citizens was
provided by criminal libel law in the states, beginning in
the nation’s early years, building to strength between
1880 and 1920, and almost disappearing in the years after
World War II.

Like the vampire legend, criminal libel never quite seems to
die out. Even though it was conventional wisdom to assert during
the 1970s and 80s that criminal libel is essentially dead in the
United States, don’t tell that to South Carolina newsman Jim
Fitts. Mr. Fitts spent two days in jail on criminal libel charges in
1988 for his paper’s denunciations of two state legislators, and 24
states still had criminal libel statutes on their books in 1988.%

In origins, criminal libel overlaps the old crime of sedition:
law making verbal attacks on government applied also to words
that assailed government officials. That may be seen earlier in
this chapter in Section 4’s discussion of the Alien and Sedition
Acts of 1798. After the death of the Alien and Sedition Acts in
1801, statutes making libel a crime began to proliferate in the
states.

3 See below, Chapter 9.

$7 “Column Puts Publisher in Jail,” The News Media & The Law,: Summer,
1988, pp. 34.
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Keep the phrase criminal libel in mind, distinguishing it from
civil libel. A criminal charge or case is brought by an official or
agency of government; if a defendant is convicted at trial he or
she is subject to imprisonment, payment of a fine, or possibly both.
Civil libel—dealing with publications (including broadcasts) which
are false and which harm a person’s reputation —do not involve
criminal penalties. The person winning a civil libel case can
receive “damages”’—money—for reputational damage caused by
the defendant.

The Jeffersonians who successfully did away with the Federal-
ists’ Alien and Sedition Acts had a limited sense of freedom
themselves. The Jeffersonians, hating the national sedition law
when brought to bear on their newspapers and editors, neverthe-
less accepted the power to punish political speech when it was
held by the states.® Supposedly, citizens could control their local-
state affairs and check tendencies toward oppression close to home
more easily than they could check a remote, centralized national
government.

Laws of the new states provided that libel could be a crime
whether it was aimed at plain citizens or government men. That
the laws went under the name “criminal libel” laws instead of
under the hated term “seditious libel” made them no less effective
as tools for prosecution of those who attacked officials.

The states drew up safeguards against some of the harshest
features of the old English law of libel. The principles that
Andrew Hamilton pleaded for in defending Zenger emerged as
important ones early in the Nineteenth Century as states em-
barked upon prosecutions. Truth slowly was established as a
defense in criminal libel actions, and juries were permitted to find
the law under growing numbers of state constitutions and statutes
as the century progressed. A celebrated early case in New York
encouraged the spread. It stemmed from a paragraph reprinted
by Federalist editor Harry Croswell from the New York Evening
Post attacking President Thomas Jefferson: *

Jefferson paid Callender [a Republican editor] for
calling Washington a traitor, a robber, and a perjurer; for
calling Adams a hoary-headed old incendiary, and for
most grossly slandering the private characters of men
who he well knew to be virtuous.

The great Federalist leader, Alexander Hamilton, in 1804 took
the case after Croswell had been convicted of criminal libel in a
jury trial in which he had not been permitted to show the truth of
his charge. Hamilton argued that “the liberty of the press con-

38 Levy, Emergence of a Free Press, Chape. 9 and 10; Berns, pp. 89-119.
% People v. Croswell, 3 Johnson’s Cases at 337 (N.Y.1804).
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sists of the right to publish with impunity truth with good motives
for justifiable ends though reflecting on government, magistracy,
or individuals.” This, of course, made the intent of the publisher
crucial. He also urged that the jury be allowed to find both the
law and the facts of the case. He lost, the appeals court being
evenly divided; but the result was so repugnant to people and
lawmakers that the New York Legislature in 1805 passed a law
embracing the principles that Hamilton urged.®

In the states’ adoption of Hamilton’s formula (a few, indeed,
made truth a defense no matter what the motives of the writer)
there was an implied rejection of an ancient justification for
punishing libel as a crime against the state. The old reasoning
was that the truer the disparaging words, the more likely the
insulted person to seek violent revenge, breaching the peace. If
the words were false, the logic ran, they could be demonstrated as
such. Thus the legal aphorism of the Eighteenth Century: “the
greater the truth, the greater the libel.”

But Nineteenth Century American courts were reluctant to
give truth a protected position in the law, even though statutes
seemed to endorse the position that the public needs to know the
truth. As legislatures adopted truth as a defense in libel statutes
through the Nineteenth Century, courte nevertheless clung tena-
ciously to breach of the peace as an overriding excuse for punish-
ing libel.4 While few statutes or constitutions retained words’
“tendency to breach the peace” as a basis for criminality in libel
in the Twentieth Century, judges who wanted to employ it found it
readily accessible in common law principles.

Criminal libel actions were few through most of the Nine-
teenth Century. They surged in number in the 1880s and held at
some 100 reported cases per decade for 30 years or more. Not all,
by any means, were brought for defamation of public officials in
the pattern of seditious libel actions. But criticism of police,
governors, mayors, judges, prosecutors, sheriffs, and other govern-
ment officials was the offense in scores of criminal libel cases.

Of all of them, the most famous was that stemming from the
abortive attempt of President Theodore Roosevelt to punish the
New York World and the Indianapolis News for charging deep
corruption in the nation’s purchase of the title to the Panama

40 An Act Concerning Libels, Laws of the State of New York, Albany, 1806.

41 Elizabeth Goepel, “The Breach of the Peace Provision in Nineteenth Century
Criminal Libel Law,” (Univ. of Wis.1981), unpublished Master’s thesis.

4 John D. Stevens, et al., Criminal Libel as Seditious Libel, 43 Journalism Quar.
110 (1966); Robert A. Leflar, The Social Utility of the Criminal Law of Defamation,
34 Texas L.Rev. 984 (1956). Stevens et al. found that about one-fifth (31) of the 148
criminal libel cases reported in the half-century after World War I grew out of
charges made against officials.
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Canal from France. Enraged especially by the World and its
publisher, Joseph Pulitzer, President Roosevelt delivered a special
message to Congress. He charged that Pulitzer was responsible
for libeling the United States Government, individuals in the
government, and the “good name of the American people.” He
called it “criminal libel,” but his angry words carried his accusa-
tion deep into various realms of sedition.®

There is little indication that the failure of Roosevelt’s action
deterred lesser officials at lower levels of government from insti-
tuting criminal libel actions. Not until more than a decade later,
after World War 1, did a sharp decline in the number of actions set
in, dropping from approximately 100 per decade to far smaller
numbers.“ Courts increasingly came to take the position that
civil libel suits to recover damages were much to be preferred to
criminal libel prosecutions, which more and more seemed inappro-
priate to personal squabbles between citizens. Furthermore, vio-
lent revenge—breach of the peace—was rarely to be seen in
connection with defamation. No longer were the evils of duelling
as a way of avenging verbal insults part of life, real though they
had been to the Seventeenth and Eighteenth Centuries. Also, the
defamed ordinarily had more to gain through a civil judgment for
money damages than through a criminal conviction that helps
only in the sense that it is a “moral victory.”

Yet as the number of cases retreated—to about 15 in the
decade of the 1940s—the tendency of harsh words to cause breach
of the peace clung to the law’s provisions and reasoning in several
states. Thus this test was applied to a newspaper article about
the police chief of New Britain, Conn., which charged him and his
family with bootlegging. “The gist of the crime is, not the injury
to the reputation of the person libeled, but that the publication
affects injuriously the peace and good order of society,” said the
Connecticut Supreme Court in upholding the conviction of the
newspaper.® And as late as 1961 in the same state, it was made
plain that the law still held—and that the crime lay in the mere
tendency of the words to create a breach of the peace, and that “it
is immaterial that no one was incited to commit any act by reason
of the libel « « + 74

Criminal Libel of Groups

Perhaps adding tenacity to the shrinking offense of criminal
libel was a highly unusual case of 1952 that claimed the attention

43 House of Rep.Docs., 60 Cong., 2 Sess., § 1213 (Dec. 15, 1908), pp. 3-5.
44 Stevens, op. cit.

45 State v. Gardner, 112 Conn. 121, 124, 151 A. 349, 350 (1930).

46 State v. Whiteside, 148 Conn. 208, 169 A.2d 260 (1961).
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of much of the world of civil liberties. It involved a special and
rarely employed version of the ancient criminal libel law—that
under some circumstances, groups could be libeled and the state
could bring criminal action against the libeler. Beauharnais v.
Illinois was decided in 1952 with a finding of “guilty.” ¢ It
involved a leaflet attack on the African Americans in Chicago, at
a time when the memory of Hitler Germany’s mass killing of Jews
was fresh in the minds of the nation. Migration of blacks from
the south into northern cities was swelling. Beauharnais, presi-
dent of the White Circle League, had organized his group to
distribute the leaflets, and they did sc in downtown Chicago.
Among other things the leaflet called for city officials to stop “the
further encroachment, harassment, and invasion of the white
people + + «bythe Negros + +”, and predicted that “rapes,
robberies, knives, guns, and marijuana of the negro” surely would
unite Chicago whites against blacks.

Beauharnais was prosecuted and convicted under an Illinois
law making it unlawful to exhibit a publication which “portrays
depravity, criminality, unchastity, or lack of virtue of a class of
citizens, of any race, color, creed or religion which said publication
» + s exposes the citizens of any race, color, creed or religion to
contempt, derision, or obloquy or which is productive of breach of
the peace or riots.” 4

The charges against Negroes, said the Court, were unquestion-
ably libelous; and the central question became whether the “liber-
ty” of the Fourteenth Amendment prevents a state from punish-
ing such libels when they are directed not at an individual, but at
“designated collectivities.” The Court said that only if the law
were a “wilful and purposeless restriction unrelated to the peace
and well-being of the State,” could the Court deny a state power to
punish utterances directed at a defined group.

Justice Frankfurter found that for more than a century,
Illinois had been “the scene of exacerbated tension between races,
often flaring into violence and destruction.” He cited the murder
of abolitionist Elijah Lovejoy in 1837, the “first northern race
riot”—in Chicago in 1908—in which six persons were killed, and
subsequent violence in the state of Illinois down to the Cicero, Il
race riot of 1951. He concluded that “In the face of this history
and its frequent obligato of extreme racial and religious propagan-

47343 U.S. 250, 72 S.Ct. 725 (1952). See also People v. Spielman, 318 Il1. 482, 149
N.E. 466 (1925). Also “Knights of Columbus” casex People v. Turner, 28 Cal.App.
766, 154 P. 34 (1914); People v. Gordan, 63 Cal.App. 627, 219 P. 486 (1923); Crane
v. State, 14 Okl.Cr. 30, 166 P. 1110 (1917); Alumbaugh v. State, 39 Ga.App. 599,
147 SE. 714 (1929). And see Joseph Tannehaus, Group Libel, 35 Cornell L.Q. 261
(1950).

48 Beauharnais v. Illinois, 343 U.S. 250, 251, 72 S.Ct. 725, 728 (1952).
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da, we would deny experience to say that the Illinois legislature
was without reason in seeking ways to curb false or malicious
defamation of racial and religious groups.” 4

Four members of the court delivered strong dissents to the
majority opinion that sustained Beauharnais’ conviction. Justice
Hugo Black stated much of the case against the concept of group
libel as an offense acceptable to American freedom. Calling the
law a “state censorship” instrument, Black said that permitting
states to experiment in curbing freedom of expression “is startling
and frightening doctrine in a country dedicated to self-government
by its people.”®

By 1992, hatecrime legislation was adopted in most states:
All but four states—Alaska, Nebraska, New Mexico and Wyo-
ming—had hate crime statutes. Thirty-one states’ laws closely
followed a model of the Anti-Defamation League of B'nai B'rith
calling for both criminal sanctions and civil penalties. In 1992,
the U.S. Supreme Court was to decide R.A.V. v. St. Paul, a test of
a city ordinance’s application to a 17-year-old accused of cross-
burning in a black family’s fenced yard.s

Criminal Libel of Officials

In 1966, the Court focused on breach of the peace in common
law criminal libel, and found that it did not square with the First
Amendment. Merely to say that words which tend to cause
breach of the peace are criminal, is too indefinite to be under-
standable, the court said. The case, Ashton v. Kentucky,’ in-
volved a pamphlet in which Ashton charged a police chief with
law-breaking during a strike of miners, a sheriff with attempts to
buy off a prosecution, and a newspaper owner with diverting food
and clothing collected for strikers to anti-strike workers. Ashton
was convicted under a definition of criminal libel given, in part, by
the judge as “any writing calculated to create disturbances of the
peace.” The Supreme Court said that without specification that
was too vague an offense to be constitutional: 58

In the second case, the Supreme Court’s 1964 ruling in the
civil libel action New York Times Co. v. Sullivan produced a heavy
impact on the decaying bastions of criminal libel as applied to

4 Ibid., at 258-261, 72 S.Ct. at 731-733. Illinois dropped this statute in 1961, but
later enacted a hate-crime law.

50 Ibid., at 270, 272, 273, 72 S.Ct. at 737, 738, 739.

81 Mary Deibel, “Hate Crimes,” Scripps-Howard News Service, Knoxville News-
Sentinel, Dec. 1, 1991, p. F-1, and see Hadley Arkes, “Civility and Restriction of
Speech: Rediscovering the Defamation of Groups,” 1974 Sup.Ct.Rev. 281-335; City
of Chicago v. Lambert, 47 I1l.App.2d 151, 197 N.E.2d 448 (1964).

52384 U.S. 195, 86 S.Ct. 1407 (1966).

83 Ibid., at 198, 86 S.Ct. at 1409-1411.
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criticism of public officials. The Sullivan decision said that criti-
cal words must be used with actual malice if they were to be the
object of a civil libel action against officials, and now the Supreme
Court moved the same rule into the field of criminal libel. The
case was Garrison v. Louisiana.® Here Garrison, a prosecuting
attorney for the State of Louisiana, gave out a statement at a
press conference attacking several judges of his parish (county) for
laziness and inattention to their official duties. He was convicted
of criminal libel, and his case ultimately reached the Supreme
Court.

The Court cited the Times v. Sullivan rule defining actual
malice—that a public official might recover damages as a remedy
for civil libel only if it could be shown that there was knowing
falsity or reckless disregard for truth.®

The reasons which led us so to hold = + « apply
with no less force merely because the remedy is criminal.
The constitutional guarantees of freedom of expression
compel application of the same standard to the criminal
remedy. Truth may not be the subject of either civil or
criminal sanctions where discussion of public affairs is
concerned. And since “¢« + + erroneous statement is
inevitable in free debate + + +” only those false state-
ments made with the high degree of awareness of their
probable falsity demanded by New York Times may be
the subject of either civil or criminal sanctions. For
speech concerning public affairs is more than self-expres-
sion; it is the essence of self-government.

The Louisiana court’s ruling that Garrison’s criticism of the
judges constituted an attack on the personal integrity of the
judges, rather than on their official conduct, was not accepted.
The state court had said that Garrison had imputed fraud, deceit,
and dishonesty to the judges and malfeasance in office. But, said
the United States Supreme Court: %

Of course, any criticism of the manner in which a
public official performs his duties will tend to affect his
private, as well as his public, reputation. The New York
Times rule is not rendered inapplicable merely because
an official’s private reputation, as well as his public
reputation, is harmed. The public official rule protects
the paramount public interest in a free flow of informa-

54 379 U.S. 64, 85 S.Ct. 209 (1964); Harry Kalven, “The New York Times Case: a
Note on the Central Meaning of the First Amendment,” 1964 Sup.Ct.Rev. 191.

85 Ibid., at 74, 85 S.Ct. at 215. Mr. Garrison was famous again in 1992 because of
his depiction as a seeker after truth in Oliver Stone’s “JFK,” a movie about the
President’s 1963 assassination.

8 Ibid., at 77, 85 S.Ct. at 217.
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tion to the people concerning public officials, their ser-
vants. To this end, anything which might touch on an
official’s fitness for office is relevant. Few personal at-
tributes are more germane to fitness for office than dis-
honesty, malfeasance, or improper motivation s« « .

As criminal libel cases arose on rare occasions during the
decade after Garrison, several state statutes were found in viola-
tion of the Constitution—Pennsylvania’s,” Arkansas’®® and in
1976, California’s. In the last of these, an action was brought
against the publisher of the L.A. Star, a weekly tabloid of southern
California, by the Los Angeles city attorney. The Star had pub-
lished a photo superimposing a picture of a well-known actress’
face on an unidentified nude female body in “a sexually explicit
pose.” ® At trial and on appeal, the California criminal libel
statute was held unconstitutional. For one thing, it provided that
truth was a defense to a charge of criminal libel only if it were
published with good motives and for justifiable ends, and since the
Sullivan case, that had been an unconstitutional limitation on the
truth defense. Further, the law provided that an injurious publi-
cation is presumed to be malicious if no justifiable motive is
shown, and malice may not be presumed but must be alleged and
proved. Burdened with these rules out of the past which now
were rejected under an outlook in the Supreme Court of the
United States that over a 50-year period had slowly freed the press
from ancient restrictions of English origin and American adoption,
the criminal libel statute of California was shredded by the deci-
sion. The Supreme Court of the state said that “any attempt at
draftmanship on the part of the court to save the remainder of the
statute would transgress both the legislative intent and the judi-
cial function and would be a flagrant breach of the doctrine of
separation of powers.” ® Broken and impotent, the law was an
unlikely candidate for salvage by the state’s legislature.

Criminal libel continues to be rare, but the impulse behind
such law—to punish dissidents, to silence criticism, by no means is
gone. As Norman L. Rosenberg has noted, although the means for
suppression or intimidation may vary, the end remains the same.$!

57 Commonwealth v. Armao, 446 Pa. 325, 286 A.2d 626 (1972).

58 Weston v. State, 258 Ark. 707, 528 S.W.2d 412 (1975). See also Williamson v.
State of Georgia, 249 Ga. 851, 295 S.E.2d 305 (1982), 9 Med.L.Rptr. 1703, striking
down the state’s criminal libel statute.

59 Pregs Censorship Newsletter No. VI, Dec.-Jan. 1974-75, p. 31.

% Eberle v. Municipal Court, Los Angeles Judicial District, 55 Cal.App.3d 423,
127 Cal.Rptr. 594, 600 (1976). For a suggestion that criminal libel may not be
dead, see Keeton v. Hustler Magazine, 465 U.S. 770, 104 S.Ct. 1473 (1984), fn. 6, 10
Med.L.Rptr. 1405.

61 See Norman L. Rosenberg, Protecting the Best Men: An Interpretive History
of Libel (Chapel Hill: University of North Carolina Press), p. 6.
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Over time in the United States, when those in power could no
longer use seditious or criminal libel effectively to muzzle or to
punish dissent, they switched to lawsuits for civil libel.® The key
question, then, revolves around the concept of political libel,
regardless of the label the particular legal action may carry.®

SEC. 9. TAXATION

The mass media are constitutionally protected from discrimi-
natory or punitive taxation.

Taxation has long been a fighting word to the press. Taxes on
the press instituted in England were called “taxes on knowledge”
because they raised the purchase price of pamphlets and other
printed materials beyond the means of most persons. Taxation
also came to be a hated symbol of control and oppression in
American history. The British Stamp Act of 1765 imposed great
hardships on printers in colonial America, taxing newspapers,
advertisements, pamphlets and many legal documents and became
a great rallying cry for colonists who resisted British authority.*
Such a storm of protest arose in the colonies, reflected in angry
writings in newspapers and pamphlets and, ultimately, in mobs
which forced British stamp agents to resign. Faced with such
furious opposition, Parliament repealed the Stamp Taxes as they
affected printer-editors.

If American colonists hated the Stamp Act taxes and argued
against them in terms of “freedom of the press,” American memo-
ries also were very short. In 1785, only two years after the War of
Independence officially ended, the state of Massachusetts passed a
newspaper stamp tax.

Howls of protest echoing the Stamp Act disturbances soon
resounded from the Massachusetts newspapers. One writer call-
ing himself “Lucius” declared that the tax on newspapers was a
“stab to the freedom of the people.” He acknowledged that the tax
of a penny on each copy seemed small, but “Lucius” added that
“tyranny begins small:” a tax of even a half-penny an issue could
be a precedent for a tax of £100 on each issue.® Such protests
quickly led the to the repeal of the Massachusetts stamp tax on
newspapers later in 1785, although the state’s legislature soon

62 Jbid., Chapter 4 and 5.
8 Ibid., p. 7.

84 Arthur M. Schlesinger, Prelude to Independence: The Newspaper War on
Britain, 1763-1776 (New York: Knopf, 1958), p. 68.

65 Massachusetts Centinel, May 28, 1785.
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enacted a tax on newspaper ads.® The advertising tax was
repealed in 1788.97

Newspapers and other units of the mass media of communica-
tions are businesses. As such, the media are not immune from
taxation just like other business enterprises, as long as the taxes
fall with a more or less even hand upon the press as well as other
businesses. Discriminatory or punitive taxation, however, raises
quite different issues. The classic case in United States constitu-
tional law occurred during the 1930s and involved the flamboyant
Huey “Kingfish” Long, the political boss and governor of Louisi-
ana who entertained dreams of someday becoming President. The
Supreme Court decision in Grosjean, Supervisor of Accounts of
Louisiana, v. American Press Co., Inc.® effectively halted a Huey
Long-instigated attempt to use a punitive tax to injure newspapers
which opposed Long’s political regime.

During the 1930s, Louisiana’s larger daily newspapers were
increasingly expressing opposition to Long’s political machine.
Louisiana’s larger newspapers’ sniping at Governor Long’s dictato-
rial posturings soon brought about retaliation. The Louisiana
legislature passed a special two per cent license tax on the gross
receipts of all newspapers, magazines, or periodicals having a
circulation of more than 20,000 copies per week.® Of Louisiana’s
163 newspapers, only 13 had circulations of more than 20,000 per
week. Of these 13 newspapers to which the tax applied, 12 were
opponents of Long’s political machine.” This transparent attempt
to silence newspaper critics was challenged in the courts by nine
Louisiana newspaper publishers who produced the 13 newspapers
then appearing in the state which had circulations of more than
20,000 copies a week.

In declaring the Louisiana tax unconstitutional, a noted con-
servative—Justice George Sutherland—spoke for a unanimous Su-
preme Court. Justice Sutherland, a man not revered for his
felicity of expression, may indeed have had some able assistance in
writing what has come to be known as “Sutherland’s great opinion
in Grogjean.” It has been asserted that Sutherland’s opinion
included a proposed concurring opinion which had been drafted by

8 Ibid., July 6, July 30, 1785.

87 Clyde Augustus Duniway, Freedom of the Press in Massachusetts (New York,
1906), p. 137. .

68297 U.S. 233, 56 S.Ct. 444 (1936).

® Grosjean v. American Press Co., 297 U.S. 233, 240, 56 S.Ct. 444, 445 (1936).

70J. Edward Gerald, The Press and the Constitution 1931-1947 (Minneapolis,
University of Minnesota Press, 1948) p. 100; William A. Hachten, The Supreme
Court on Freedom of the Press: Decisions and Dissents (Ames, Jowa: Iowa State
University Press 1968) p. 77; Grosjean v. American Press Co., 297 U.S. 233, 56 S.Ct.
444, 445 (1936).
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the famed liberal Justice Benjamin Nathan Cardozo, and which
the Court wished to add into Justice Sutherland’s opinion.”

Whether assisted by Cardozo or not, the Sutherland opinion in
Grosjean remains noteworthy. Justice Sutherland began with a
historical overview of government-imposed dangers to freedom of
expression, including reference to John Milton’s 1644 “Appeal for
the Liberty of Unlicensed Printing” and to the end of the licensing
of the press in England in 1695. As Sutherland noted, “mere
exemption from previous censorship was soon recognized as too
narrow a view of the liberty of the press.” Sutherland wrote that
taxes in Eighteenth Century England were quite commonly char-
acterized as “taxes on knowledge.” ™

Justice Sutherland asserted that if taxes had been the only
issue, many of England’s best men would not have risked their
careers and their lives to fight against them. The issue in Eng-
land for many years, however, involved discriminatory taxation
designed to control the press and silence criticism of government.
The Grosjean opinion added:

The framers of the First Amendment were familiar
with the English struggle, which had then continued for
nearly eighty years and was destined to go on for another
sixty-five years, at the end of which time it culminated in
a lasting abandonment of the obnoxious taxes. The fram-
ers were likewise familiar with the then recent [1785-
1788] Massachusetts [stamp tax] episode . . .

Justice Sutherland rejected the State of Louisiana’s argument
that the English common law in force when the Constitution was
adopted forbade only prior restraints on the press and said noth-
ing about forbidding taxation.™ In reply, Sutherland quoted from
a great 19th century American constitutional scholar, Judge
Thomas Cooley, and declared that Cooley had laid down the test to
be applied.”™

The evils to be prevented were not the censorship of

the press merely, but any action of the government by

means of which it might prevent such free and general

discussion of public matters as seems absolutely essential

to prepare the people for an intelligent exercise of their

rights as citizens.

71 Irving Brant, The Bill of Rights: Its Origin and Meaning (New York: Bobbe-
Merrill, 1965) pp. 403-404.

73 Grosjean v. American Press Co., 297 U.S. 233, 249, 56 S.Ct. 444, 449 (1936).

78 Grosjean v. American Press Co., 297 U.S. 233, 247-248, 56 S.Ct. 444, 448 (1936).

74 Grosjean v. American Press Co., 297 U.S. 233, 249, 56 S.Ct. 444, 449 (1936).

78 Grogjean v. American Press Co., 297 U.S. 233, 249, 56 S.Ct. 444, 449 (1936),
quoting 2 Cooley’s Constitutional Limitations (8th ed.) p. 886.
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Application of this test led Justice Sutherland to rule that the
Louisiana gross receipts tax on its larger newspapers was an
unconstitutional abridgement of the First and Fourth Amend-
ments. Sutherland declared: 7

It is not intended by anything we have said to suggest
that the owners of newspapers are immune from any of
the ordinary forms of taxation for support of the govern-
ment. But this is not an ordinary form of tax, but one
single in kind, with a long history of hostile misuse
against the freedom of the press.

The tax here involved is bad not because it takes
money from the pockets of the appellees. If that were all,
a wholly different question would be presented. It is bad
because, in the light of its history and of its present
setting, it is seen to be a deliberate and calculated device
in the guise of a tax to limit the circulation of information
to which the public is entitled in virtue of the constitu-
tional guaranties. A free press stands as one of the great
interpreters between the government and the people. To
allow it to be fettered is to fetter ourselves.

The form in which the tax is imposed is in itself
suspicious. It is not measured or limited by the volume of
advertisements. It is measured alone by the extent of the
circulation of the publication in which the advertisements
are carried, with the plain purpose of penalizing the
publishers and curtailing the circulation of a selected
group of newspapers.

Despite these ringing words, it should be noted again that the
communications media are not exempt from paying non-discrimi-
natory general business taxes. A case in point involved The
Corona Daily Independent, a California newspaper which chal-
lenged a $32-a-year business license tax imposed by the City of
Corona. The newspaper, which had paid the tax in a number of
previous years, in 1951 refused to pay the tax. The newspaper
went to court, arguing that the tax violated freedom of the press
as guaranteed by the First and Fourteenth Amendments. Howev-
er, the California Appellate Court ruled: ™

76 Grosjean v. American Press Co., 297 U.S. 233, 250251, 56 S.Ct. 444, 449 (1936).
Accord: See City of Baltimore v. A.S. Abell Co., 218 Md. 273, 145 A.2d 111, 119
(1958). It was held that Baltimore city ordinances imposing taxes on advertising
media were unconstitutional in that they discriminatorily taxed newspapers and
radio and television stations. About 90 per cent of the impact of the taxes was on
those businesses.

77 City of Corona v. Corona Daily Independent, 115 Cal.App.2d 382, 252 P.2d 56
(1953), certiorari denied 343 U.S. 833, 74 S.Ct. 2 (1953). See also Giragi v. Moore,
44 Ariz. 74, 64 P.2d 819 (1937) (general sales tax law placing a one per cent tax
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There is ample authority to the effect that newspa-
pers and the business of newspaper publication are not
made exempt from the ordinary forms of taxes for the
support of local government by the provisions of the First
and Fourteenth Amendments.

The general rule is that the media are businesses and are
subject to general laws which regulate business. As it was said by
the Supreme Court of the United States in 1939 in Associated
Press v. National Labor Relations Board: ™

The business of the Associated Press is not immune
from regulation because it is an agency of the press. The
publisher of a newspaper has no special immunity from
the application of general laws. He has no special privi-
leges or immunities to invade the rights and liberties of
others. He must answer for libel. He may be punished
for contempt of court. He is subject to the anti-trust
laws. Like others he must pay equitable and nondiscrimi-
natory taxes on his business.

Grosjean v. American Press Co. remains the leading case for
the proposition that the mass media are constitutionally protected
from discriminatory or punitive taxation. The Grosjean case, as
seen on earlier pages, dealt with a garish fact situation, a trans-
parent attempt by Louisiana Governor Huey “Kingfish” Long and
his allies to silence newspaper critics.

Unlike the Grosjean situation, the State of Minnesota was
operating out of more defensible motives during the 1970s when it
enacted a “use tax” on paper and ink consumed applicable to
newspapers. This apparently was only a revenue measure, not an
attempt to control or to punish the press. Even so, the Supreme
Court of the United States voided the tax by an 8-1 margin. The
tax was held unconstitutional because it singled out the press for
special treatment.

upon businesses’ sales or gross income not unconstitutional as applied to newspa-
pers); Arizona Publishing Co. v. O'Neil, 22 F.Supp. 117 (D.Ariz.1938), affirmed 304
U.S. 543, 58 S.Ct. 950 (1938).

78 Associated Press v. National Labor Relations Board, 301 U.S. 103, 132-133, 57
S.Ct. 650, 656 (1937). See Lee Enterprises, Inc. v. Iowa State Tax Commission, 162
N.W.2d 730, 734, 754-755 (Iowa 1969). Ten corporations, including newspapers,
radio and television broadcasters, advertising agencies and firms engaged in retail
merchandising and in the auto business challenged an lowa tax law known as
Section 25 of Division VII, Jowa House File 702. With that measure, the Iowa
General Assembly had amended the state’s revenue statutes, including as taxable
“the groes receipts of « « « directors, shoppers guides and newspapers whether
or not circulated free or without charge to the public, magazine, radio and
television advertising « ¢ ¢.” The Iowa Supreme Court held that the tax does
not violate freedom of the press as guaranteed in either the United States or Iowa
Constitutions because the law was of general application and not discriminatory.
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“Use taxes” are imposed by states to discourage their citizens
from purchasing items in other states which have lower sales
taxes. Minnesota’s newspapers were exempted from use taxes
until 1971, when the state began taxing the cost of paper and ink
used in producing a publication.” In 1974, another change in the
tax law exempted a publication’s first $100,000 of ink and paper
consumed from the 4% use tax.®

" The $100,000 exemption meant that only the largest of Minne-
sota’s publishers were liable to pay the tax. Only 11 publishers,
producing 14 of the state’s 388 paid-circulation newspapers, had to
pay the tax in 1974. The Minneapolis Star and Tribune Company
was the major revenue source from the tax. Of $893,355 collected
in 1974, $608,634 was paid by the Star and Tribune.®

The Star and Tribune Company sued, asking a refund of the
use taxes paid from January 1, 1974, to May 31, 1975. The
company contended that the use tax violated freedom of the press
and equal protection of the laws as guaranteed by the First and
Fourteenth Amendments.#2 The Minnesota Supreme Court ruled
the use tax constitutional,®® and the Supreme Court of the United
States then noted probable jurisdiction.®

Justice Sandra Day O’Connor wrote for an 8-1 Supreme Court
in declaring the Minnesota tax unconstitutional on its face be-
cause it singled out publications for unique treatment under the
state’s law.

Justice O’Connor declared that there is evidence that differen-
tial taxation of the press would have troubled the Framers of the
First Amendment. “A power to tax differentially, as opposed to a
power to tax generally, gives government a powerful weapon
against the taxpayer selected.” ® Her opinion also suggested the
threat of burdensome taxes might operate as a form of censorship,
making the press wary of publishing the critical comments which
often allow it to serve as an important restraint on government.

Justice William Rehnquist’s dissenting opinion declared that
the Supreme Court’s concern “+ + + seems very much akin to
protecting something so much that in the end it is smothered.”

7 Minn.Stat.Ann. §§ 297A.14, 287A.25i.
8 Minn.Stat.Ann. § 297A.14.

81 Minneapolis Star and Tribune Co. v. Minnesota Commissioner of Revenue, 460
U.S. 575, 103 S.Ct. 1365, 1368 (1983), 9 Med.L.Rptr. 1369.

82 Ibid.
83 Minneapolis Star and Tribune Co. v. Commission of Revenue, 314 N.W.24d 201
(Minn.1981).

8 Minneapolis Star and Tribune Co. v. Minnesota Commissioner of Revenue, 457
U.S. 1130, 102 S.Ct. 2955 (1982).

8 Ibid., at 586, 103 S.Ct. at 1372.
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He expressed doubts that the Framers of the First Amendment
would have seen such a use tax as an abridgement of the press.
Furthermore: %

The Court recognizes in several parts of its opinion
that the State of Minnesota could avoid constitutional
problems by imposing on newspapers the 4% sales tax
that it imposes on other retailers.

Justice Rehnquist calculated that if a sales tax had been in effect
in 1974 and 1975, the Star and Tribune’s liability would have been
more than $3.6 million, compared to less than $1.3 million paid in
use taxes during those years. Such a differential treatment under
the use taxes, Rehnquist concluded, actually benefited the press.5

Even though the media are protected from discriminatory or
punitive taxation by the First Amendment, a 1987 Ad Tax dispute
in Florida was a sign of things to come. In 1987, Florida passed a
5% business service sales tax which included taxes on mass media
advertising. That tax on services cast a wide net: other services
declared taxable included accounting, legal services, and pest
control.%®

Although that clumsily designed tax on services quickly fell
under its own weight and a barrage of media complaints, that
Florida episode symbolizes federal and state governments’ cease-
less hunt for new revenues. Because governments are exhausting
traditional sources of money, various aspects of the media industry
present inviting possibilities for taxation which could well be held
to be constitutional.

Small wonder that Florida’s legislature repealed that tax
within a matter of months. USA Today gave examples of the
unwieldiness of the Florida tax as it would have applied to
advertising: ®

IBM might pay $200,000 for a 30-second commercial
during NBC’s St. Elsewhere. If Floridians are 5% of the
nationwide TV audience, IBM theoretically would pay
$10,000 to reach them. So IBM’s tax liability for that
commercial would be 5% of $10,000, or $500.

Although that services tax died in Florida in 1987, it was
evident in the early 1990s that legislatures all over the nation
were in hot pursuit of new sales revenues. The New York Times

88 Ibid., at 597, 103 S.Ct. at 1378.
87 Ibid., at 604, 103 S.Ct. at 1382.

8 Marilyn Marks, “Florida Ends Tax on Services . . .”, Governing, January,
1988, p. 57; “Governor Acts to End Florida Tax,” The New York Times, Sept. 19,
1987, p. 21.

89 James Cox, “Big advertisers balk at new Florida sales tax,” USA Today, Sec. B,
p- 1, June 23, 1987.
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and Presstime magazine reported in fall, 1992, that a tax on
circulation was under consideration in California, and that other
states might soon follow that approach. In addition, as of fall,
1992, there were 14 states, including California, taxing newspaper
sales, with sales taxes proposed in seven other states.®

The basic rule remains: the press may not be singled out for
“differential treatment” when being taxed. That does not mean
the press will pay less in taxes than other kinds of businesses.

SEC. 10. THE CONTEMPT POWER AND
CRITICIZING COURTS

Criticism of judges while cases were pending was long con-
sidered an interference with justice, and was punishable
as contempt of court.

The offense known as “constructive contempt of court”—
notably, contempt shown toward judges in newspaper criticism—
had a long and sometimes troublesome life in the United States.
This nation had been in existence almost 150 years before the U.S.
Supreme Court issued decisions virtually demolishing that word
crime.

Judges had—and still have—power to control what goes on in
their courtrooms, or to punish persons who are under their juris-
diction and disobey court orders. That is the “direct contempt”
power. If a person stands up in a courtroom and screams obscen-
ities at a judge, the judge can use his or her “summary” power—
can declare that person in contempt of court, and can sentence
that individual on the spot to pay a fine, serve a jail term, or both.
And journalists, as discussed in Chapter 13, sometimes run afoul
of the contempt power when they defy court orders to reveal
sources for stories or information gathered in the course of report-
ing.

The constructive contempt control over the press lay in the
power of judges to punish their critics while cases were pending in
court. Even though English precedent for such a power was weak,
the American judiciary took this power unto itself and extended
it

90 Alex S. Jones, “Newspapers See a Threat of Spreading Sales Taxes,” The New
York Times, Sept. 19, 1991, p. C6, using a graphic from Presstime magazine.
States shown with sales taxes on newspapers: Alabama, Arizona, California,
Delaware, Florida, Hawaii, Georgia, Idaho, Kansas, Kentucky, Missouri, North
Carolina, Virginia, and West Virginia. States where taxes were proposed in 1992
included Connecticut, Maine, Maryland, Minnesota, Mississippi, South Carolina,
and South Dakota.

91 Walter Nelles and Carol Weiss King, Contempt by Publication in the U.S., 28
Col.L.Rev. 401431, 525-562 (1928).
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Judges taking such power upon themselves proved upsetting,
and Pennsylvania and New York both passed statutes early in the
Nineteenth Century to curb judges’ power over published criti-
cism. And in 1831, Congress passed a similar law. The reason for
the Congressional action came from an attorney, Luke Lawless,
who had been found in contempt by Federal Judge James H. Peck.
Lawless, who had published newspaper articles critical of the
judge’s handling of land claims, had sought the impeachment of
Judge Peck. Judge Peck retaliated by finding the lawyer in
contempt and suspending him from the practice of law for eigh-
teen months.

The House of Representatives ultimately impeached (brought
charges) against Judge Peck, but the Senate ultimately found Peck
not guilty by the narrowest of margins.”

But Congress wanted no more punishment for criticism of
judges in the press. Only a month after the impeachment pro-
ceedings against Judge Peck, Congress passed an act in 1831
saying that federal judges might punish only misbehavior taking
place “in the presence of the courts + « ¢ or so near thereto as
to obstruct the administration of justice.” %

Many states’ judges, however, were not ready to permit criti-
cism. The main line of cases from the mid-Nineteenth Century
until 1941 found judges asserting their “immemorial power”: to
cite and punish for newspaper criticism taking place far from
their courtrooms.®

Two rules emerged: “pendency” and “reasonable tendency.”
The pendency rule meant that criticism of courts and judges could
not be published while a case was still pending. That included
attempts to influence judges or participants in cases or publishing
false or inaccurate reports of trials. “When a case is finished,”
said Justice Oliver Wendell Holmes, Jr., in a federal case in 1907,
courts are subject to the same criticism as other people . . .”
Published criticism could then be labeled as interference with the
judicial process and punished as contempt.*

The “reasonable tendency” judicial concept meant that there
did not have to be any proof of harm to the judicial process from
published criticism. A “tendency” to create such harm would be

92 Arthur J. Stansbury, Report of the Trial of James H. Peck (Boston: Hilliard
Gray & Co., 1833).

93 Nelles and King, op. cit. at p. 430, citing Act of Mar. 2, 1831, c. 98, 4 Stat. 487.
%4 Ronald L. Goldfarb, The Contempt Power (New York, 1963).

96 Patterson v. Colorado ex rel. Attorney General, 205 U.S. 454, 27 S.Ct. 556
(1907).
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enough to cite for contempt, the U.S. Supreme Court said in a
1918 decision.%

Note that Justice Holmes, who wrote for the majority in the
1907 Patterson v. Colorado decision involving criticism of pending
cases, valued the role of a free press more when he dissented from
a 1918 decision involving “reasonable tendency.” He declared
that the Court’s majority erred in upholding a contempt citation
against a Toledo newspaper. His dissent invoked the 1831 federal
statute, so long forgotten. Holmes wrote, “so near thereto” means
80 near as actually to obstruct justice, and misbehavior means
more than unfavorable comment or disrespect.®’

Then in a series of decisions in the 1940s, the Supreme Court
yielded up its long-standing power, telling the entire judicial
branch to do the same. In Bridges v. California,® Justice Hugo
Black’s majority opinion shredded both the pending case rule and
the reasonable tendency test. In Bridges, trial-court judges had
convicted Californians for contempt-by-publication for admonish-
ing courts about pending cases. Black said that such contempt
orders silence discussion when public interest would be at its
height, and that any moratorium on public discussion—which
could last for years during a case’s “pendency” was not an insig-
nificant abridgement of freedom of expression. Black also said
that neither a reasonable tendency nor an “inherent tendency” of
words to interfere with courts was enought to support a contempt
order. A “clear and present danger” to the administration of
justice had to be shown.® The clear and present danger rule was
used in other cases to overturn contempt-by-publication convic-
tions. The rare contempt conviction for criticizing courts now is
almost certain to be overturned on appeal.!

% Toledo Newspaper Co. v. United States, 247 U.S. 402, 421, 38 S.Ct. 560, 564
(1918).

97 Ibid., at 422, 38 S.Ct. at 565.
9314 U.S. 252, 62 S.Ct. 190 (1941).
% 314 US. at 268-269, 62 S.Ct. at 196-197.

1See Pennekamp v. Florida, 328 U.S. 331, 66 S.Ct. 1029 (1946); Craig v. Harney,
331 U.S. 367, 67 S.Ct. 1249 (1947), Wood v. Georgia, 370 U.S. 375, 82 S.Ct. 1364
(1962), and Cooper v. Rockford Nsprs., 34 I1l.App.3d 645, 339 N.E.2d 477 (1975).




Chapter 3

THE FIRST AMENDMENT AND
ELECTRONIC MEDIA

Sec.

11. From Radiotelegraphy to Broadcasting.

12. Spectrum Space: From Crisis to Control.

13. Rationalizing Governmental Regulation.

14. Spectrum Scarcity and Expanding New Media Channels.
15. The Convergence of “Broadcast” and “Press” Law.

The constitutional history of American broadcasting is neither
as extensive nor as impressive as that of the American press. Yet
nothing in the language of the Constitution itself denies to broad-
casting any of those free speech rights now being exercised by the
press. Why, then, should American broadcasting have its own
separate and less extensive body of constitutional law? What
prevents a broadcaster from simply claiming that full legacy of
First Amendment protections already won for American mass
media by the press?

The answers to these questions can be found in the earliest
days of radio regulation in the United States, when the federal
government began to draw those legal distinctions that would
isolate broadcasting from all other forms of American mass com-
munication, restricting it to a much narrower range of constitu-
tionally protected free speech rights.

SEC. 11. FROM RADIOTELEGRAPHY
TO BROADCASTING

Broadcasting began in the United States as a service regulat-
ed by laws designed for an entirely different form of
communication.

It all began with Guglielmo Marconi, who never wanted to be
the “father of radio” and in reality—wasn’t. Marconi was inter-
ested only in discovering some way to transmit telegraphic code
through space, so he could offer the owners of the world’s great
merchant fleets a global communications system capable of deliv-
ering messages directly to their ships at sea. In 1901, Marconi
demonstrated the effectiveness of his new “radiotelegraphy” de-
vice, and immediately began building “wireless” stations to relay
telegraphic messages to vessels following every major trade route
of the world.
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Marconi expected to profit from his invention by selling or
leasing the equipment he manufactured to all the large shipping
companies of Europe and North America. It soon became appar-
ent, however, that in freeing the telegraph from the constraints of
its wire, he had created an open communications network, accessi-
ble to everyone possessing a transmitter or receiver obtained from
any source. To discourage those in the maritime service from
purchasing their wireless devices from a growing number of com-
petitors, Marconi instructed his own operators not to acknowledge
or relay radio messages from vessels known to be using non-
Marconi radiotelegraphy equipment.!

International reaction to Marconi’s decision was prompt and
vigorous. What might have been viewed as a sensible business
policy for a land based communications service seemed brutal and
barbaric at sea, where refusal to relay a distress signal could
easily imperil the lives of innocent ship passengers and crews.

The first radio law enacted in the United States, “The Wire-
less Ship Act of 1910”3, dealt only with this single issue in the
field of maritime radiotelegraphy, requiring that large ocean-going
vessels leaving American ports carry wireless equipment, and
making it unlawful for any ship wireless operator to refuse to
exchange telegraphic messages with any other radiotelegraphy
operator on sea or shore.

As the number of radio-equipped vessels increased with each
passing year, interference caused by the growing volume of ship-
to-shore transmissions became a serious problem. International
maritime radiotelegraphy conferences were held in Berlin in 1903
and 1906, and in London in 1912 to negotiate treaty arrangements
for the supervision of these radio communications that each coun-
try would be expected to enforce though its own national laws.?

The United States complied with these international obliga-
tions by enacting the “Radio Act of 1912”4, requiring all wireless
companies operating within the United States to transmit only on

1 Because Marconi attempted to design a “closed” communication system, not
intended for the general public but only those using his equipment, he could be
described more accurately as the father of “narrowcasting”, forerunner of modern
subscriber-only pay-TV services, rather than broadcasting.

2 Public Law 262, 61st Congress June 24, 1910. This requirement was imposed
only on vessels carrying 50 or more people, and travelling more than 200 miles
between ports.

3These international negotiations took on a special urgency after the sinking of
the Titanic in April 1912. The ship rammed an iceburg in the north Atlantic, and
sunk three hours later. Some 700 of her 2,200 passengers and crew were saved,
but a nearby ship that might have been able to save many more lives failed to
respond to her distress call because no wireless operator was on duty during the
early morning hours when the Titanic was sinking.

4 Public Law 264, 62nd Congress, August 13, 1912.
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frequencies approved for their use by the Commerce Department.
This law authorized stations engaged in maritime communication
to select and use two separate radio frequencies, while all other
operators were restricted to a single frequency. In addition, those
not engaged in either business or maritime radio communication
message delivery service were relegated to a less attractive fre-
quency band, and were restricted to a maximum of one kilowatt of
transmission power.

American radio experimenters who tried from time to time to
“broadcast” to anyone who might be listening, rather than di-
recting their messages to a specific receiver, were placed in this
miscellaneous category of communication service by the Radio
Act.

Reginald Fessenden, an early radio experimenter, designed
the first wireless equipment capable of transmitting the sound of
the human veice in 1906. But Fessenden, as Marconi, had no
interest in “broadcasting” to the general public. His “radiotele-
phone”, as the name suggests, was developed only to allow voice as
well as telegraph messages to be delivered by wireless transmis-
sion anywhere in the world.®

In reality, of course, there was no American broadcast audi-
ence of any size to serve in 1906, because the complicated and
expensive radio receivers of this era were still being designed and
produced only for business use, while the inexpensive “crystal”
detector receiver that had recently been developed was difficult to
tune, needed earphones to pick up its faint sounds, and required
some knowledge of electricity to assemble and operate.

From 1906 through 1917, the only broadcast service available
anywhere in the United States was being provided by a rather
small band of amateur radio operators in various parts of the
country who enjoyed spending an evening or two each week
transmitting a blend of recorded music and commentary to an
equally small group of amateur radio enthusiasts who had con-
structed the reception equipment necessary to hear their broad-
casts.

During this same period, the continuing expansion in the
volume of private radio communications began to overcrowd that
band of frequencies that had originally been allocated to maritime
and business service in 1912. But although the Department of
Commerce was urged by several radio industry leaders to reclaim
for business radio those spectrum assignments that had been made
to amateur broadcast operators, the Department refused to do so,

8 For a more complete account of this early history of broadcasting, see Christo-

pher H. Sterling and John M. Kittross, Stay Tuned: A Concise History of American
Broadcasting (Belmont, CA: Wadsworth Publishing, 1977), pp. 16-46.
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declaring that such experimentation would continue to be tolerat-
ed as long as it did not interfere in any way with the more
important and useful communication functions of private radio.

This era of toleration ended in 1917, when the United States
entered World War I, and the only important radio communica-
tion function became support of the war effort. In April 1917 all
radio transmission equipment not under government control was
ordered dismantled, and the United States Navy was granted
emergency power to develop the most effective radio equipment
possible by ordering all American radio manufacturers to pool
their conflicting radio patents and to coordinate their research
efforts.

The immediate effect of this wartime control was to transform
radio equipment manufacturing in the United States into a
growth industry. The U.S. Navy alone had purchased 10 million
dollars of radio equipment from these suppliers by the end of 1917,
and the government imposed “patent pool” stimulated more tech-
nological advances during two years it remained in effect than the
industry itself had been able to achieve in almost two decades of
fierce competition.

But then, with the American radio equipment manufacturers
producing transmitters and receivers at a record pace, the war
came to an end in November 1918, ending at the same time the
massive military market for radio equipment. Soon afterwards
the Navy announced its intention to abandon its program protect-
ing radio manufacturers from patent infringement claims, setting
off an incredibly complex series of mergers and cross-licensing
agreements to maintain those arrangements that had permitted
the industry to develop so rapidly during the war-time era.

By June 1921 these corporate maneuvers created a patent
pooling, cross-licensing combination among General Electric,
Westinghouse, the newly formed Radio Corporation of America
(RCA) and American Telegraph and Telephone (AT&T) that made
them the dominant force in the field of American radio equipment
manufacturing and marketing.® At the same time, these corpo-
rate giants entered into a formal agreement granting to General
Electric and Westinghouse exclusive rights to manufacture radio
receivers that RCA would market as sales agent for the two
companies.

RCA, General Electric and Westinghouse each realized that to
create public demand for their radio receivers, they would have to
provide regular broadcast service themselves. In September 1921

6 For a much more detailed discussion of these corporate negotiations, including

a description of AT&T’s important role in this trade combination, see Sterling-
Kittross, op.cit, pp. 53-58.
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this service began, as the Department of Commerce starting issu-
ing the nation’s first regular broadcast licenses.

Yet, even before the first of these new stations went on the
air, this two-decade history had already begun to determine the
future status of broadcasting as a mass medium in the United
States. The Radio Act of 1912 had been designed for communica-
tion common carriers; services that did not communicate them-
selves, but merely served as channels to deliver the messages of
others.” As a very secondary service within this regulatory
scheme, broadcasting was tolerated but never recognized as having
any unique rights of its own as a communications medium.

The Act made access to the electromagnetic spectrum a privi-
lege, subject to governmental approval. Those private radio ser-
vices regulated under its provisions had no legal basis for challeng-
ing this type of federal control because as common carriers they
were already subject to other similar regulatory constraints upon
their operations.® Since experimental broadcasting was authoriz-
ed under the same law, it was simply assumed that its privilege of
operation was also dependent upon government approval, a posi-
tion no small and disorganized band of radio amateurs was likely
to challenge.

Thus, as the radio era was beginning in the United States, a
precedent had already been established for making the broadcast-
er’s right to communicate a conditional one, requiring a govern-
ment license. At this point, however, the decision of whether or
not to issue such a license was still being made solely on the basis
of engineering criteria; deciding in each case whether the broad-
cast license application could be granted without creating an
unacceptable level of interference with other existing radio ser-
vices in the area in which it would be operating. This single

7This vital distinction between the rights and obligations of communication
common carriers, such as telephone and telegraph companies, and broadcasters
would not be drawn until 1927, when the Federal Radio Commission was granted
authority over broadcasting, and the Department of Commerce retained authority
only to regulate common carriers under an entirely different set of standards.
Today, the Federal Communications Commission regulates both types of communi-
cation services, but under the different types of standards established in 1927.

8 A “communications common carrier”’ at law is one who provides message
delivery facilities for public use. Because most carriers, such as local telephone
companies, exercise at least limited monopoly power over the service they offer,
they are subject to regulation to ensure that they furnish this public access in a
non-discriminatory manner, provide all necessary services, and establish reasona-
ble rates for those services. In contrast, a broadcaster has no general obligation to
provide either free or paid public access to the station’s facilities. Instead, the
broadcast licensee has complete editorial control over the content of each message
transmitted and is legally responsible for the content of every message delivered to
the public. These distinctions are reflected in the Communications Act of 1934, at
Sections 153(b) and 153(h) that declare “a person engaged in radio communication
shall not . . . be deemed to be a common carrier.”
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criterion for licensing did not pose any threat to the free speech
rights of the broadcaster, but the precedent of licensing itself
would soon serve as the basis for a much broader range of
government controls.

SEC. 12. SPECTRUM SPACE: FROM
CRISIS TO CONTROL

Unprepared for rapid growth of broadcasting, Congress was
forced to react with regulatory legislation outdated by
the time it was enacted.

RCA, Westinghouse and General Electric all applied for
broadcast licenses in 1921, as did a number of other smaller radio
manufacturers and retailers. By 1923, almost half (46%) of the
radio stations on the air were being operated by radio manufactur-
ers, dealers, or department stores selling radio receivers.® Except
for its promotional value in marketing radio receivers, there was
as yet no other financial incentive for providing broadcast service,
because at the time it was still not considered to be appropriate to
broadcast advertising messages.

As Secretary of Commerce Herbert Hoover told industry rep-
resentative at the Third National Radio Conference in 1924,

I believe that the quickest way to kill broadcasting
would be to use it for direct advertising. The reader of
the newspaper has an option whether he will read an ad
or not, but if a speech by the President is to be used as the
meat in a sandwich of two patent medicine advertise-
ments, there will be no radio left.!°

By 1926, however, this opposition had become less intense and
stations were permitted to begin broadcasting commercials; al-
though they were still discouraged from accepting advertising that
described the qualities of a specific product or mentioned its
selling price.

During this same period, another significant change was tak-
ing place in American broadcasting. When radio began in 1921,
there were an estimated 60,000 radio receivers in the United
States, or approximately one radio for every 500 American house-
holds. This broadcast audience of 1921 was still primarily one of
radio experimenters, testing the sensitivity of their homemade
receivers each evening by attempting to “pull in” as many differ-
ent static-laden signals as possible from stations in distant states.
By 1926, the typical household radio came encased in a handsome
9 Sydney W. Head, Broadcasting in America, 2nd ed. New York, Houghton
Mifflin, 1972, p. 137.

10 Herbert Hoover at the Third National Radio Conference, October 6-10, 1924 as
quoted in Sterling-Kittross, op. cit, p. 49.
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wooden cabinet for display and use in the family livingroom. The
set’s storage battery had been replaced by a convenient wall plug,
and its speaker allowed the entire family to listen to its favorite
radio programs together every evening. By this time there were
already 4.5 million radio households and by 1928, eight million, or
more than 26% of all homes in the United States."

Unfortunately, as the number of new American broadcast
stations increased proportionately during this same era, it soon
became impossible to prevent one station’s transmissions from
interfering with those of other radio stations using the same or
even an adjacent frequency channel. When the Secretary of
Commerce began issuing the broadcast licenses in 1921, only two
different frequency channels were allocated to be used by every
broadcast station in the nation.!? In 1922, the Department of
Commerce hurriedly added a third channel for broadcast service,
and the following year, developed a far more comprehensive
frequency allocation plan that set aside 73 new frequency chan-
nels exclusively for broadcast use. Yet, even though this new
license assignment plan seemed well designed from an engineering
standpoint to protect against future broadcast band interference,
the Commerce Department’s power to enforce the plan was depen-
dent upon that very narrow base of regulatory authority it had
been granted by the Radio Act of 1912.

Although the 30 radio stations using the broadcast spectrum
in 1921 had swelled to 530 stations by 1924, Congress continued to
disregard annual requests of the Secretary of Commerce to provide
him the broader authority he needed to deal with this ever
increasing problem of broadcast interference. As one scholar in
this field suggests, Congress may have been reluctant to act
because

the nature of broadcasting had not yet been clearly de-
fined, and it was difficult to pass a law to regulate an
unknown quantity.!®

Whatever the reason for this reluctance, the failure of Con-
gress to revise the antiquated radiotelegraphy legislation soon
placed the Commerce Department in a difficult position. When
the Secretary of Commerce tried to enforce the Department’s new
broadcast frequency allocation plan by denying a license on the
grounds of insufficient spectrum space to accommodate it, a feder-

11 Sterling and Kittross, op.cit., p. 533.

12In September 1921, 833.3 Khz was the frequency to be used for all regular
news and entertainment broadcast stations, while 618.6 Khz was set aside for
broadcast of special government weather or crop information reports.

13 Head, op.cit, p. 158.
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al court could find nothing in the Radio Act of 1912 that gave him
the right to make such a regulatory judgment.!4

Despite the fact that this decision suggested quite clearly that
the Department’s license assignment plan was not legally enforce-
able, most major broadcast organizations continued to comply
voluntarily with its provisions, realizing that it was in their best
interests to do so. As Commerce Secretary Hoover pointed out to
industry leaders at each of National Radio Conferences held
between 1921 and 1925, broadcasting could continue to avoid
direct governmental control only as long as self-regulation main-
tained an orderly, interference free broadcast service.

Unfortunately, self-regulation gave the radio industry no legal
authority to compel any of its more than 500 licensed broadcasters
to comply with Commerce Department directives, as Congress had
given the Department no legal power to punish such noncompli-
ance. As a result, the entire broadcast licensing and frequency
assignment structure during this period had to rest upon the
fragile hope that no broadcaster would ever compel the Commerce
Department to rely upon the Radio Act of 1912 again as its only
means of enforcing those regulatory policies the Department had
adopted to solve the interference problems the industry had been
experiencing.

That hope ended in 1926, and the voluntary licensing plan
collapsed within a matter of months. Zenith Radio Corporation, a
receiver manufacturer, had grown dissatisfied with the two hours
a week it was authorized to broadcast on the frequency it was
forced to share -with several other stations in the Chicago area.
Believing that it deserved the same type of broadcast license
privileges that Westinghouse, General Electric, RCA and other
radio industry competitors had been granted, Zenith reacted when
the Commerce Department rejected its application to change fre-
quencies by shifting to the frequency channel the Department had
denied it. Although Secretary Hoover was reluctant to have the
Commerce Department’s licensing authority tested in federal
court, there was really no other choice under these circumstances.
The frequencies Zenith was using without permission had been
reserved for Canadian stations by international agreement, an
agreement that legally obligated the Department to protect those
interests. In addition, after Zenith had defied the Commerce
Department in this way, other stations announced their intention
to follow its example.

As expected, when the Commerce Department tried to enforce
its frequency assignment decision in federal court, the court found
nothing in the Radio Act of 1912 that authorized its enforcement,

14 Hoover v. Intercity Radio Company, 52 App.D.C. 339, 286 Fed. 1003 (1923).
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or that permitted the Secretary of Commerce to do anything more
than issue broadcast licenses upon request.’®* Required from this
point onward simply to approve each broadcast application as
submitted, the Department was forced to issue more than 200 new
licenses during the remainder of 1926, creating an intolerable
level of broadcast interference in urban areas throughout the
United States.

Realizing that radio service under these conditions could not
survive for long, leaders of broadcast industry themselves began
demanding that broadcasting be regulated by the federal govern-
ment. As the year 1926 was ending, even President Calvin
Coolidge, never an ardent supporter of government control, was
urging Congress to enact legislation to regulate broadcasting,
justifying his position by pointing out that

. . . many more stations have been operating than can

be accommodated within the limited number of wave

lengths available; further stations are now in the process

of construction; many stations have departed from the

scheme of allocation set down by the Commerce Depart-

ment and the whole service of this most important public
function has drifted into such chaos as seems likely, if not
remedied, to destroy its great value.!®

In March of the following year, Congress passed the Radio Act
of 1927." A new agency, the Federal Radio Commission, was
created to administer the Act. Having failed in the past to
provide the Commerce Department with the authority needed to
protect the technical quality of broadcast transmissions, Congress
now lurched in the opposite regulatory direction, granting the new
Commission power not only over the engineering aspects of radio,
but over the “public interest” qualities of broadcast programming
as well. As the one of the co-authors of the new Radio Act
declared at the time:

We have reached the definite conclusion that the
rights of our people to enjoy this means of communication
can be preserved only by the repudiation of the idea
underlying the 1912 law that anyone who will may trans-
mit and by the assertion in its stead of the doctrine that
the right of the public is superior to the right of any
individual to use the airwaves.'®

18 United States v. Zenith Radio Corporation, 12 F.2d 614 (D.C.I11.1926).

18 Ag quoted in Frank J. Kahn (ed.) Documents of American Broadcasting (3d ed.)
Englewood Cliffs, NJ; Prentice Hall, 1978, pp. 15-17.

17 Public Law 632, 69th Congress.

18 Senator Wallace H. White, as quoted by Commissioner Robert T. Bartley in
FCC mimeo. 1336 (January 29, 1934).



88 HISTORICAL FOUNDATIONS Pt. 1

Although the Act expressly prohibited censorship of broad-
casting, it did officially empower an agency of the federal govern-
ment to grant or revoke the right to communicate by radio on the
basis of the quality of that communication.”®* While not as severe
a constraint upon freedom of expression as actual censorship, this
unique degree of governmental influence authorized over broad-
cast free speech during the past six decades has resulted in all
electronic mass media being relegated to a less privileged status in
terms of constitutional protections, unable to assert that full range
of First and Fourteenth Amendment rights recognized by the
courts as properly belonging to the American press.

In the last analysis, broadcast self-regulation had failed pri-
marily because Congress itself had failed to sense the growing
popularity and importance of the broadcast medium before the
problem of chaotic interference compelled immediate legislative
action. If Congress had simply revised the obsolete Radio Act of
1912 to give the Secretary of Commerce the broadcast licensing
the authority he had requested, it seems quite likely that the
interference crisis of 1926 could have been averted.

In that sense, then, self-regulation actually may have worked
too well, because in cooperating as effectively as it did with the
Department of Commerce’s licensing plan to reduce the degree of
broadcast interference through the years, the radio industry al-
lowed Congress to postpone and delay consideration of the federal
government’s proper role in the field of broadcast communication
until it was too late for such a profound and complex question to
be raised, much less answered.

SEC. 13. RATIONALIZING GOVERNMENT
REGULATION

Although a number of arguments have been advanced to
justify federal broadcast regulation, the judiciary has
relied upon only one in affirming this right of govern-
ment control, the rationale of spectrum scarcity.

The Federal Radio Commission began with the assumption
that Congress had provided it with sufficient legal authority to
regulate broadcast programming. As the agency declared in one
of its first annual reports to Congress,

19 Section 29 of the Radio Act of 1927 stated in part, “Nothing in this Act shall
be understood or construed to give the licensing authority the power of censorship
over the radio communication or signals transmitted by any radio station, and no
regulation or condition shall be promulgated or fixed by the licensing authority
which shall interfere with the right of free speech by means of radio communica-
tion.” This statutory provision was incorporated as Sec. 326 of the current
broadcast law, The Communications Act of 1934.
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The radio act specifies that the commission shall
exercise no censorship over programs. Nevertheless, the
kind of service rendered by a station must be a means of
appraising its relative standing and must be considered by
the commission in making assignments.®
In 1930 the Commission decided for the first time to refuse to

renew a broadcast license solely on the basis of what it deemed to
be programming not in the public interest. The broadcaster
appealed, contending that allowing a federal agency to determine
what was proper or permissible broadcast program content consti-
tuted a form of censorship clearly prohibited by the Radio Act.

The federal court disagreed, upholding the Commission’s ac-
tion by observing,

There has been no attempt on the part of the commis-

sion to subject any part of appellant’s broadcasting matter
to scrutiny prior to its release. In considering the ques-
tion whether the public interest, convenience or necessity
will be served by a renewal of the applicant’s license, the
commission has merely exercised its undoubted right to
take note of appellant’s past conduct, which is not censor-
ship.®

A second FRC denial of license renewal based primarily on
inadequate broadcast programming performance was also sus-
tained by a federal court the following year. In appealing the
agency’s action, the broadcaster invoked First Amendment as well
as the non-censorship provision of the Radio Act, arguing that
even if a federal licensing decision based upon the quality of
broadcast communication was not “censorship” as defined by the
Act, it was at least an unconstitutiona! abridgement of a broad-
caster’s right of freedom of expression.

Once again the court disagreed, upholding the agency’s right
to consider a broadcaster’s past programming efforts in deciding
whether to renew a broadcast license, &and declaring that such a
review of program content was

. neither censorship nor prior restraint, nor is it a
whittling away of the rights guaranteed by the First
Amendment, or an impairment of their free exercise.?

In each of these cases, the Federal Radio Commission’s posi-

tion may have been strengthened by the fact that the broadcasters

20 Federal Radio Commission, Third Annual Report (Washington: Government
Printing Office, 1929) p. 3.

31 KFKB Broadcasting Ass’'n v. Federal Radio Commission, 47 F.2d 670 (D.C.Cir.
1931).

22 Trinity Methodist Church, South v. Federal Radio Commission, 62 F.2d 850,
863 (D.C.Cir.1932).
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involved were both rather notorious characters with long and well
documented histories of using their stations for their own personal
benefit. “Doc” Brinkley, owner of KFKB, was a diploma-mill
physician who used the airwaves to sell his patent medicines and
fabulous “goat gland” operation, guaranteed to rejuvenate the
lagging sexual powers of older men, while Reverend Shuler, whose
church owned the Trinity Methodist station, seemed to specialize
in defaming public officials. Describing Shuler’s conduct while on
the air, the federal court said:®

On one occasion he announced over the radio that he
had certain damaging information against a prominent
unnamed man which, unless a contribution (presumably
to the church) of a hundred dollars was forthcoming, he
would disclose. As a result he received contributions
from several persons . . . He alluded slightingly to Jews
as a race, and made frequent and bitter attacks on the
Roman Catholic religion . .

The FRC also may have been benefited to some extent in
gaining judicial approval of its authority over broadcast program
content from its special relationship with the federal court that
reviewed its actions. The Court of Appeals for the District of
Columbia was designated by statute to be the court to hear all
appeals from FRC actions and during this period it seemed partic-
ularly willing to apply the doctrine of “judicial forbearance”; that
is, not substituting its own judgment for that of the regulatory
agency unless that agency decision was found to be clearly in
error.

It’s important to note, however, that during this entire FRC
era, the United States Supreme Court never had considered, much
less affirmed, the authority of the government agency to evaluate
the quality of broadcast programming in deciding whether an
applicant would be granted the right to communicate with a
broadcast audience.® In 1934, Congress replaced the FRC with
the Federal Communications Commission, consolidating regula-
tion of both broadcast and communication common carrier ser-
vices in the same agency, but controlling each separately under
different provisions of the Communications Act of 1934.2

In 1937, the FCC launched an investigation of broadcast
networks to determine whether the virtual monopoly control they

3 Ibid, at 852.

24 See Don Le Duc, Thomas McCain, “The Federal Regulatory Commission in
Federal Court: Origins of Broadcast Doctrines”, Journal of Broadcasting, Fall 1970,
pp. 393+410.

2 The Trinity Methodist decision had been appealed, but the Supreme Court
declined to review the lower court decision. 285 U.S. 599 (1933).

2 Public Law 416, 73rd Congress, 1934.
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exercised over the production and distribution of popular evening
radio programming in the United States was in the public interest.
In the FCC’s view, these networks were using their programming
power to force stations seeking to affiliate with them to delegate to
the networks too much authority over each station’s broadcast
scheduling decisions.

In order to prevent these broadcasters from delegating to a
network the power to determine a station’s programming policies,
the FCC adopted rules in 1941 that limited the amount of network
broadcast time that any affiliate station could carry, and provided
for the revocation of the broadcast license of any station that
exceeded this limit.?

The networks challenged the Commission’s new rule, alleging
among other things that by establishing limitations in advance
upon the amount of time a broadcast station could devote to any
specific type of programming, the federal government was en-
croaching upon the First Amendment protected free speech rights
of the broadcaster. Justice Felix Frankfurter, speaking for a
unanimous Supreme Court, provided the first clear expression of
the court’s willingness to allow the federal government to estab-
lish and enforce programming standards in the field of broadcast
speech.?® Frankfurter wrote:®

The question here is simply whether the Commission,
by announcing that it will refuse licenses to persons who

engage in specified network practices . . . is thereby
denying such persons the constitutional right of free
speech . . . The licensing system established by Con-

gress in the Communications Act of 1934 was a proper
exercise of its power over commerce. The standard it
provided for the licensing of stations was the “public
interest, convenience or necessity”. Denial of a station
license on that ground, if valid under the Act, is not a
denial of free speech.

The underlying rationale for this position, Frankfurter ex-
plained, was that unlike other mass media, being allowed by
government to broadcast was a privilege, not a right because,®

21CFR 47 §§ 3.101-3.108. The FCC was forced to impose these rules upon
individual radio stations because the networks used telephone circuits rather than

spectrum space to distribute their programming to affiliated stations, and therefore
did not require a FCC issued broadcast license to operate.

28 Although the decision was unanimous, Justices Black and Rutledge took no
part in the consideration of this case.

29 National Broadcasting et al. v. United States et al., 319 U.S. 190, 226-227, 63
S.Ct. 997, 1014 (1943).

% bid., at 213, 63 S.Ct. at 1008.
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. . . its facilities are limited; they are not available to
all who may wish to use them; the radio spectrum simply
is not large enough to accommodate everybody.

In essence, then, the court held that by accepting the privilege
of using the limited and valuable public resource of spectrum
space, each broadcast licensee also assumed an obligation to exer-
cise this privilege for the benefit of the public; an obligation the
FCC had the authority to enforce on behalf of the public.

The Supreme Court did not return to this specific broadcast
free speech question again for more than a quarter of a century,
but when it finally did so in 1969, Justice White, speaking once
more for a unanimous court, explained its “spectrum scarcity”
justification for broadcast content control even more clearly and
forcefully than it had been described in the earlier Supreme Court
decision.®

Although broadcasting is clearly a medium afforded
First Amendment interest, differences in the characteris-
tics of new media justify differences in the First Amend-
ment standards applied to them . . . When there are
substantially more individuals who want to broadcast
than there are frequencies to allocate, it is idle to posit an
unabridgeable First Amendment right to broadcast com-
parable to the right of every individual to speak, write or
publish . . . the people as a whole retain their interest
in free speech by radio and their collective right to have
the medium function consistently with the ends and pur-
poses of the First Amendment. It is the right of the
viewers and listeners, not the right of the broadcasters,
which is paramount.

Scarcity of broadcast spectrum space remains the only legal
justification for federal regulation of broadcast programming in
the United States. Following the sensible judicial practice of
phrasing exceptions to general legal rules as narrowly as possible,
the federal courts have been unwilling to adopt any broader
rationalization for this governmental role in media free speech
than absolutely necessary, fearing that expanding the basis for
media content control might encourage this uniquely threatening
power to extend beyond its intended range.3

31 Red Lion Broadeasting Co. v. FCC, 395 U.S. 367, 386-390, 89 S.Ct. 1794, 1805~
1806 (1969).

32 A number of other rationales have been suggested through the years for
imposing content controls on broadcasting, while protecting other media from
similar governmental constraints, including broadcasting’s unique prevasiveness
and influence upon our society, its unique accessibility to children in the home, and
its status as the only medium operating under government license.
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So long as broadcasting remained the dominant electronic
mass medium in the United States, there was nothing particularly
unfair about all regulatory authority being based upon the legal
concept of scarcity of spectrum space. Broadcasters might com-
plain about their “second class” mass communications status in
comparison to the press, but at least all FCC regulations applied
equally to every station competing for the same broadcast audi-
ence.

All this changed, however, when cable TV began for the first
time to pose a serious competitive challenge to broadcasting in the
late 1970s. Unlike broadcasting, cable TV systems did not require
broadcast spectrum channels to deliver their programming, and so
the FCC had no constitutional basis for imposing the same type of
regulatory controls upon a cable system as it was imposing upon
its broadcast competitor. Now, the issue was no longer simply
whether broadcasters should enjoy the same degree of freedom of
expression as the American press, but whether within the field of
electronic media itself, radio and television, should be singled out
by law as being the only forms of mass communication that
remain subject to government content control.

SEC. 14. SPECTRUM SCARCITY AND EXPANDING
NEW MEDIA CHANNELS

The federal government has moved toward deregulation
largely because it seems inequitable to impose regulation
upon certain forms of electronic media that cannot legal-
ly be imposed upon others.

Although the FCC never attempted to license cable TV opera-
tors, the agency did use its regulatory authority over those micro-
wave systems cable TV required to import their television signals
to dictate cable TV programming policies. The Commission’s
technique was simply to adopt rules prohibiting the use of micro-
wave relay services by cable systems not conforming to the agen-
cy’s programming standards. Since virtually every cable system
needed those additional television channels from distant markets
to attract subscribers, this indirect regulatory influence upon
cable programming worked quite effectively.

In 1968 the Supreme Court was asked for the first time to
consider whether the FCC could exert this type of influence over a
communications medium Congress had not granted it legal author-
ity to regulate directly. The court affirmed this authority, but
suggested quite clearly that it’s scope was limited.®

33 United States v. Southwestern Cable Co., 392 U.S. 157, 88 S.Ct. 1994 (1968).
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These is no need here to determine in detail the
limits of the Commission’s authority to regulate CATV.
It is enough to emphasize that the authority we recognize
today . . . is restricted to that reasonably ancilliary to
the effective performance of the Commission’s various
responsibilities for the regulation of television broadcast-
ing.

Four years later, in reviewing a FCC rule that required all
major cable TV systems to originate one channel of television
programming themselves, the Supreme Court, in a 54 decision,
again affirmed the Commission, but with Chief Justice Burger’s
warning that such a cable programming requirement,

strains the outer limits of even the open-ended and perva-
sive jurisdiction that has evolved by decisions of the
Commission and the Courts.

That limit of judicial toleration was finally reached in 1979,
when the Supreme Court reviewed FCC regulations requiring
cable TV systems serving more than 3,500 subscribers to set aside
certain system channels for public access programming. The
cable operator argued that by denying the system the right to
decide who should be allowed access to these channels, or how
these channels should be programmed, the FCC had deprived
cable TV of constitutionally protected editorial control over the
nature of its programming services.

The Court agreed with this argument, but chose to overturn
the cable TV access rules without considering their First Amend-
ment implications. Instead, the Court found the rules to be
unenforceable because they treated cable TV systems as communi-
cation “common carriers,” forced to provide access to all, and
Congress had not authorized the FCC to impose this type of
communication obligation upon either broadcasting or cable.®

In 1977, a federal appeals court struck down FCC rules
attempting to protect broadcasters from the competitive threat of
cable delivered pay-TV services. In Home Box Office, Inc. v.
Federal Communications Commission %, the court found that Com-
mission restrictions imposed upon the type of programming pay-
TV could provide were not within the regulatory powers granted
the agency by Congress. Although this finding in itself deter-
mined the outcome of the case, the court also discussed the

34 United States v. Midwest Video Corp., 406 U.S. 649, 92 S.Ct. 1860 (1972).

3 Federal Communications Commission v. Midwest Video Corp., 440 U.S. 689, 99
8.Ct. 1436 (1979). A communications “common carrier” is an organization such as
a telephone or telegraph company in the business of conveying messages that
others pay to have delivered.

%567 F.2d 9 (D.C.Cir.1977).
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broader First Amendment implications of such federal cable TV
program regulation. In essence, it poir:ted out that while inciden-
tal constraints upon cable TV free speech might be permissable to
achieve some broader electronic media policy objective, there was
no reasonable justification for believing in this situation that pay-
TV would siphon away the most popular programs from tradition-
al broadcast services. As the court observed, “where the First
Amendment is concerned, creation of such a rebuttable presump-
tion of siphoning without clear record support is simply impermis-
sible.”

As the 1980s began, it was apparent that the federal courts
were no longer sympathetic with FCC efforts to impose content
controls of any kind upon cable TV systems. While the courts still
chose to overturn Commission cable policies on the basis of these
regulations exceeding the authority granted the agency by Con-
gress, it was doubtful that any cable programming legislation
Congress might adopt could actually withstand First Amendment
challenge in the courts.

At this point, then, the FCC began moving in the opposite
regulatory direction. Although as an agency of Congress, the
Commission was compelled to continue te enforce all requirements
imposed upon broadcasters by the Communications Act of 1934,
the FCC started rescinding every radio and television rule of its
own that no longer seemed justified by the less active regulatory
role in broadcasting it intended to play in the future.

At the same time, the Commission began actively to en-
courage the development of other new electronic media, authoriz-
ing direct broadcast satellite (DBS), low power TV (LPTV) and
multi-point, multi-channel distribution systems (MMDS) under
standards much less stringent than those traditionally imposed
upon broadcast license applicants.”

The underlying policy objective of both deregulation and new
media system authorization has been to create such a vast elec-
tronic media marketplace of viewing and listening alternatives for
American audiences that there will be ro need for any further
intervention on the part of the federal government to protect
public interests in electronic mass communication. The Supreme
Court has already acknowledged the impact such an electronic
marketplace of ideas could have upon the traditional spectrum
scarcity justification for broadcast regulation observation. Justice
Brennan observed, in a footnote comment, that,®

27 These systems and their regulation will be discussed in more detail in Chapter
10.

38 Note 11, FCC v. League of Women Voters of California, 468 U.S. 364, 104 S.Ct.
3106 (1984).
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The prevailing rationale for broadcast regulation
based upon spectrum scarcity has come under increasing
criticism in recent years. Critics . . . charge that with
advent of cable and satellite technology, communities now
have access to such a wide variety of stations that the
scarcity doctrine is obsolete . . . We are not prepared,
however, to reconsider our long standing approach with-
out some signal from Congress or the FCC that technologi-
cal developments have advanced so far that some revision
of the system of broadcast regulation may be required.

Is the time approaching, then, when all legal distinctions
between broadcasting and the press will be abolished? Will the
rights of the “fourth” and “fifth” estates eventually merge, creat-
ing a single body of constitutionally protected mass communica-
tion freedom of expression?

SEC. 15. THE CONVERGENCE OF "BROADCAST”
AND “PRESS” LAW

Technological advances have begun to blur traditional legal
distinctions between “broadcast” and “press” mass com-
munication functions.

When broadcast regulation began in the United States during
the 1920s, the only obvious similarity between radio news program
and the daily newspapers was the teletype machine they both
relied upon for their national and international wire service
stories. As far as news production and distribution was con-
cerned, while the radio journalist simply read scripted news items
transmitted through the electromagnetic spectrum, the press still
relied upon the complex “hot-type” publishing process to produce
the daily newspaper.®

Today, both broadcast and press journalists write their stories
on CRT’s (cathode ray tube) word processors linked to a central
computer, and a newspaper like the Wall Street Journal is distrib-
uted nationally by satellite transmission of facsimile pages to local
printing plants across the nation, where plates of every page are
made and each issue of the Journal is then published for delivery
to subscribers in that area of the country.

But what if these facsimile pages were relayed instead by
satellite directly to every television household equipped to
reproduce them, eliminating local publishing and distribution

39 “Hot type” refers to producing images on paper by the complex and expensive
process of setting them in molten lead, rather than recreating them photographi-
cally on paper. During that era, newspaper copy was typed, set in print by a
linotype operator, proofed, made up into pages, mat molded, and then bundled as it
rolled off the press to be shipped by truck for local delivery.
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costs, and allowing immediate access to each news item in the
paper as it was being transmitted? Would such a change in the
method of delivering a newspaper also alter its First Amendment
status as a communications medium?

Recent federal case law suggests that it could. The Commis-
sion has attempted on several occasions to exempt specialized
spectrum services similar to this satellite newspaper relay net-
work from its full range of traditional broadcast regulatory re-
quirements, but federal courts have had difficulty finding any
legal justification for such exemptions.

The problem for the courts is that Congress, through its
Communications Act of 1934, has imposed specific regulatory
obligations on each class of broadcast spectrum users that the
FCC, as an agency of Congress, has no legal authority to modify or
reduce.

In 1981, the Commission sought to encourage the growth of
teletext service in the United States.® To stimulate its develop-
ment, the FCC decided to minimize the program content responsi-
bilities of those pioneering this service by exempting teletext from
most of the political access requirements imposed on regular
broadcasters.# In Telecommunications Research and Action
Center v. FCC,2 the court rejected this FCC action, finding no
justification in the Communications Act for excusing this particu-
lar type of broadcast service from those general requirements
Congress had imposed on all broadcasters ¢ Similarly, in Nation-
al Association of Broadcasters v. FCC,% the court denied the
Commission the right to exempt direct broadcast satellite opera-

40 “Teletext” is an information service TV stations can provide to households
with specially equipped receivers. The station transmits a continuing sequence of
some 500 pages or frames of different news or information items, using a small
portion of its television channel not needed for regular TV service, and each
household can select from the index of pages provided the specific pages or frames
of information they want to retain and read on their screens.

41n the Matter of Amendment of Parts 2, 73 and 76 of the Commission’s Rules
to Authorize the Transmission of Teletext by TV Stations, 53 RR 2d 1309 (1983).
The FCC justified its exemptions by described teletext as being not a regular, but
only an “ancilliary” broadcast service and therefore not requiring the full range of
political content controls applied to broadcasting.

42801 F.2d 501 (D.C.Cir.1986).

43 The FCC was allowed to exempt teletext from Fairness Doctrine requirements,
but that was only because the majority of the court found Fairness not to be a
Congressionally imposed obligation.

4740 F.2d 1190 (D.C.Cir.1984). Also see Telecommunications Research and
Action Center v. FCC, 836 F.2d 1349 (D.C.Cir.1988) where an attempt by the
Commission to exempt Instructional Television Fixed Service (ITFS) licenses from
Congressionally mandated broadcast minority preference standards was also struck
down by the court.
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tors from ownership and political access requirements imposed on
all other broadcast licensees.®

At the moment, then, it appears that a newspaper might well
be transformed by law into a “broadcaster” by the simple act of
deciding to distribute its pages directly to the subscriber through
the broadcast spectrum, rather than leaving those identical pages
imprinted on paper at the front door of the same household.

While this example might seem to illustrate how illogical law
can be at times, what it really demonstrates is the difficulties that
legal reasoning faces when distinctions that once were useful and
sensible no longer are as beneficial or logical. During an era
when only broadcasters delivered their messages through the
spectrum, there may have been valid legal reasons for defining
their communication rights differently from other media that did
not use this public resource. But now as that area is coming to an
end, we face a future, as one noted writer is this field has said
where,*

. . the industries of print and the industries of telecom-
munications will no longer be kept apart by a fundamen-
tal difference in their technologies. The economic and
regulatory problems of the electronic media will thus
become the problems of the print media too . . . The
issues that concern telecommunications are now becom-
ing issues for all communications as they all become
forms of electronic processing and transmission.

But even though media technology may merge in time to blur
traditional differences between broadcasting and the press, that
time has not yet come. The American legal system continues to
recognize these traditional distinctions, and so broadcasting re-
mains a special area in this field, still isolated from the main body
of mass communication law.

Communication by broadcasting remains a government grant-
ed privilege, thereafter dependent upon continued governmental
approval for its exercise. A federal agency retains the authority
to impose conditions upon this right, limiting the a broadcaster’s

45 Recently, however, in National Ass’n for Better Broadcasters v. FCC, 849 F.2d
665 (D.C.Cir.1988), at least one panel of DC Court of Appeal judges did affirm an
FCC regulatory finding that broadcast spectrum transmissions not intended for the
general public (such as encoded pay-TV transmissions) could be legally classified as
“non-broadcast” services, and thereby exempted from regulations that Congress
had designed solely for regular broadcasters. See also, Subecription Video, 62
RR2d 389 (1987), the rule-making proceeding in which the Commission first
proposed this legal distinction between broadcast transmissions intended for the
general public, and those services intended only for that segment of the public
willing to pay for them.

46 Ithiel de Sola Pool, On Free Speech in An Electronic Age: Technologies of
Freedom, (Cambridge: Harvard University Press, 1983) p. 42.
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freedom of expression, and the government reserves to itself the
power to decide whether quality of that broadcast communication
merits a continuation of the privilege to communicate.

For this reason, then, while it is important to be aware of that
powerful technologically driven movement toward media conver-
gence that is almost certain to exert an ever increasing influence
upon basic principles of broadcast and electronic media law in the
future, it is at least equally important to understand the actual
regulatory environment in which these media are still operating
today.
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SEC. 16. DEFAMATION DEFINED

Defamation is communication which exposes persons to ha-
tred, ridicule, or contempt, lowers them in the esteem of
others, causes them to be shunned, or injures them in
their business or calling. Its categories are libel—broad-
ly, printed, written or broadcast material—and slander—
broadly, spoken words of limited reach.

Brace yourselves. The next three chapters are intended to
serve as lessons in self-defense for persons working in mass com-
munications fields. These chapters deal with defamation, the
term which includes the “twin torts” of libel and slander.
Chances are good that if you work in as a journalist that you will
be sued for defamation, which the law classifies as a tort, a civil
wrong other than breach of contract for which the legal remedy is
a court action for monetary damages.!

Chances of being sued are substantial, for one thing, because
there are so many lawyers in the United States. By 1992, the
United States had more than two-thirds of all the lawyers in the
world, more than 800,000. And lawyers litigate. Back in 1987,
Americans filed lawsuits at the rate of 15 million a year, roughly
one for every sixteen of us. Understandably, libel and invasion of

! William L. Prosser, The Law of Torts (St. Paul: West Publishing Co., 1964) 3d
ed,, 2. For another enduring work on defamation, see Robert Sack, Libel, Slander,
and Related Problems (New York: Practising Law Institute, 1980).
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privacy lawsuits are on the rise. The average cost of defending a
libel suit may run as high as $100,000 or even $150,000, and that
refers only to legal costs and not to money paid out in a lost
lawsuit. And litigation that might sting a large newspaper or
radio station or its insurance company could ruin a small media
outfit.

Although more attention to fair play and ethical considera-
tions might well stave off many of the libel suits now brought
against the media, a free society by its nature is going to allow
communication which harms many reputations. Freedom, after
all, is a risk. Although society has a strong interest in the free
flow of information, there is also a societal stake in allowing
protection of one’s reputation.

This chapter deals with the basics of libel: It discusses its
elements to alert you to situations in which a problem might arise.
The next chapter talks about the constitutional defense to libel
growing out of 1964’s New York Times v. Sullivan landmark and
about older, more traditional defenses to libel under state law.

Protecting one’s reputation and society’s strong interest in
providing such protection justify libel suits. As Supreme Court
Justice Potter Stewart said, an individual’s right to the protection
and comfort of his own good name “reflects no more than our
basic concept of the essential dignity and worth of every human
being—a concept at the root of any decent system of ordered
liberty.” 2 At the same time, First Amendment values—freedom,
an informed citizenry, and media that serve as a check on govern-
ment—justify strong defenses against the suit. “It is important to
safeguard First Amendment rights; it is also important to give
protection to a person who is defamed, and to discourage « +
defamation in the future. A balance must be struck.”?

This “balancing,” however, is not an exact process. The late
William L. Prosser, long considered America’s leading torts schol-
ar, expressed this disenchanted view:*

It must be confessed . . . that there is a great deal
of the law of defamation which makes no sense. It
contains anomalies and absurdities for which no legal
writer ever has had a kind word, and it is a curious
compound of a strict liability imposed upon innocent

defendants . . . with a blind and almost perverse refusal
to compensate the plaintiff for real and very serious
harm.

2 Rosenblatt v. Baer, 383 U.S. 75, 92, 86 S.Ct. 669, 679 (1966).
3 Maheu v. Hughes Tool Co., 569 F.2d 459, 480 (3th Cir.1977).
4 Prosser, Law of Torts, 4th ed. (1971), at p. 737.
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As a distinguished study asserted in 1987, the law of libel
aims at one thing and hits another. This study, entitled Libel
Law and the Press: Myth and Reality, noted that the law assumes
that by suing, plaintiffs whose reputations have been injured can
somehow be made whole by receiving money. That study found,
however, that plaintiffs tend to be more interested in correction of
falgity and in “setting the record straight.” s

Damages justly termed “staggering” by the Libel Defense
Resource Center, are often returned by juries, whose multi-mil-
lion-dollar awards to plaintiffs ($§40 million in one case) are nearly
always drastically reduced by judges, but which, nevertheless, in
one case finally totalled $3.05 million. In addition, attorneys’ fees
may be even greater than such an award. In one extraordinary
case of 1985, costs to Time magazine were estimated as $3 million
for its successful defense; and in another—arguably the most-
publicized libel case in the nation’s history—one estimate was $8
million in legal costs for both sides, although the plaintiff dropped
his suit before it reached the jury. Such prospects may lead
media to avoid the huge costs of defending a drawn-out trial by
settling out of court—for $800,000 in case of a 1984 agreement by
the Wall Street Journal®

Today’s defamation law carries with it much ancient histori-
cal baggage. If it is hard to understand today, chalk that up to its
past. Defamation traced a tortuous course through the medieval
and early modern courts of England. Feudal and then ecclesiasti-
cal (church) courts had jurisdiction over libel as a crime before
libel moved haltingly into the common law courts, where people
would sue for “damages” (money) for injury to their reputations.
Difficulties arose, for example, when printing became more com-
mon. Then it seemed important to separate damage done by the
spoken word (slander), which was fleeting, from damage done by
the printed word, which might be more harmful because it was
permanent and more widely diffused than speech. Rules that
made sense several centuries ago turned into confusing anachro-
nisms that lived on into the age of television and communication
satellites.”

In bringing defamation substantially under the U.S. Constitu-
tion, the landmark Sullivan decision was one factor that tended to
wipe out a major complicating element in the law as applied to

5 Randall P. Bezanson, Gilbert Cranberg, and John Soloeki, Libel Law and the
Press: Myth and Reality (New York: The Free Press, 1987).

8 Sharon v. Time, Inc., Time, Feb. 4, 1985, 64; Westmoreland v. CBS, New York
Times, Feb. 19, 1985, 1, Feb. 20, 1985, 13; 10 Med.L.Rptr. # 25, 6/19/84, News
Notes, citing LDRC Report of July 29, 1984.

7 Prosser, 2nd ed. 754, 769; John Kelly, “Criminal Libel and Free Speech,” 6
Kans.L.Rev. 295 (1958); Anon., “Developments in the Law, Defamation,” 69 Harv.
L.Rev. 875 (1956).
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media: the division of defamation into libel (written defamation)
and slander (spoken). Because radio broadcasting was speech,
some states considered broadcast defamation to be slander; be-
cause it relied on written scripts, other states called it libel;
because in combining slander and libel rules for broadcasting, one
court was persuaded that a new name was called for, a judicial
flyer into creative linguistics produced the name “defamacast.” ®
Sullivan—the New York Times v. Sullivan case discussed in
Section 26—treated the matter as libel, and where Sullivan ap-
plied, states were to follow suit.

Meanwhile, the prestigious American Law Institute (ALYD) re-
solved the question for its followers by emphasizing the extensive
harm that a defamatory broadcast to thousands or millions could do to
a reputation. It followed, said ALI that the more severe penalties of
libel should result from broadcast defamation, rather than the lesser
ones of slander which had been shaped centuries before to compensate
for unenhanced oral denigration to small audiences. Thus the ALI
said: “s + + defamation by any form of communication that has the
potentially harmful qualities characteristic of written or printed words
is to be treated as libel.”®

The ALI pronouncement that libel should encompass broad-
casting was by no means the first time that adjustments in the law
had attached “libel” to varied media of communication. Before
broadcasting, the Twentieth Century had produced motion pic-
tures, and they had rather early been ruled to be libelous, if
defamatory. Long before movies arrived—at least as early as the
celebrated case of People v. Croswell in 1804—pictures and signs
were included within libel.!

The most-used definition of libel is that it is a false statement
about an individual which exposes him to “hatred, ridicule, or
contempt, or which causes him to be shunned, or avoided, or which
has a tendency to injure him in his office, profession or trade.” !
While that definition takes in a wide reach of words, it is never-
theless probably too narrow. Courts recognize mental anguish
and personal humiliation as the bases of libel. Prosser pointed

8 D.H. Remmers, “Recent Legislative Trends in Defamation by Radio,” 64 Harv.
L.Rev. 727, 1951; Prosser, 2nd ed. 754, 769-81; Grein v. La Poma, 54 Wash.2d 844,
340 P.2d 766 (1959); American Broadcasting-Paramount Theaters, Inc. v. Simpson,
106 Ga.App. 230, 126 S.E.2d 873 (1962).

9 Restatement, Second, Torts, Vol. 3, 182. Some states have abolished the
distinction between libel and slander, e.g. Illinois: Brown & Williamson Tobacco
Corp. v. Jacobson, 713 F.2d 262 (7th Cir.1983), 9 Med.L.Rptr. 1936, 1939. But see
Nevada Broadcasting Co. v. Allen (Nev.Sup.Ct.1982), 9 Med.L.Rptr. 1770.

10 Movies: Youssoupoff v. Metro-Goldwyn-Mayer Pictures, 51 L.Q.Rev. 281, 99
ALR. 864 (1934); Pictures: People v. Croswell, 3 Johns Cases 337 (N.Y.1804).

11 Sir Hugh Fraser, Libel and Slander (London: 1936), 7th ed., p. 3; Perry v.
Columbia Broadcasting System, Inc., 499 F.2d 797 (7th Cir.1974).
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out that words which would cause most people to sympathize with
the target have been held defamatory, such as an imputation of
poverty, or the statement that a woman has been raped.? If a
person is lowered in the estimation or respect of the community,
he is not necessarily hated, held in contempt, or shunned.

To have definitions such as the above is by no means always
to be able to predict what will be held libelous. The legal axiom
which says that “every definition in the law is dangerous” most
certainly applies to defamation. Whether words are defamatory
depends, in part, on the temper of the times and current public
opinion; “words harmless in one age, in one community, may be
highly damaging to reputation at another time or s s
place.” * While it was probably not defamation to falsely call one
a Communist in the 1930s, several later cases have found the
appellation libelous.!

It must be understood that in a suit where it is shown that the
plaintiff has been libeled—money damages are not necessarily
awarded. There are various circumstances in which the law
protects media against liability for libeling. Chapter 5 is devoted
to the defenses that furnish these protections.

Anyone who is living may be defamed—unless that person is
80 notorious as a criminal as to be “libel-proof” and courts will not
accept that person’s libel action—* and so may a corporation or
partnership where its business standing or practices are im-
pugned. A voluntary association organized for purposes not con-
nected with profit or the self-interest of the organizers also may be
defamed.’® However, it is not possible for one to be defamed
through an insult or slur upon someone close to him, such as a
member of his family.”” Nor can a dead person be defamed,® nor

13 Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958 (1976); Prosser, 2nd ed. p- 756.
13 Mencher v. Chesley, 297 N.Y. 94, 76 N.E2d 257 (1947).

14 Spanel v. Pegler, 160 F.2d 619 (7th Cir.1947); Levy v. Gelber, 175 Misc. 746, 25
N.Y.S.2d 148 (1941); Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997 (1974).

18 Cardillo v. Doubleday & Co., Inc., 518 F.2d 638 (2d Cir.1975).

18 Americans for Democratic Action v. Meade, 72 Pa.D. & C. 306 (1951); New
York Society for the Suppression of Vice v. MacFadden Publications, Inc., 129 Misc.
408, 221 N.Y.S. 563 (1927), affirmed 222 App.Div. 739, 226 N.Y.S. 870 (1928);
Mullins v. Brando, 13 Cal.App.3d 409, 91 Cal.Rptr. 796 (1970); Friends of Animals,
Inc. v. Associated Fur Manufacturers, Inc., 46 N.Y.2d 1065, 416 N.Y.S.2d 790, 390
N.E.2d 298 (1979), 4 Med.L.Rptr. 2503.

17 Gonzales v. Times Herald Printing Co., 513 S.W.2d 124 (Tex.Civ.App.1974);
Wildstein v. New York Post Corp., 40 Misc.2d 586, 243 N.Y.S.2d 386 (1963);
Security Sales Agency v. A.S. Abell Co., 205 Fed. 941 (D.Md.1913); but “daughter of
a murderer” has been held libelous: Van Wiginton v. Pulitzer Pub. Co., 218 Fed.
795 (8th Cir.1914).

18 McBeth v. United Press International, Inc., 505 F.2d 959 (5th Cir.1974). But
see Canino v. New York News, Inc., 96 N.J. 189, 475 A.2d 528 (1984), 10 Med.L.
Rptr. 1852, where a libel action filed before death did not abate at death.
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in most circumstances a group. A government entity, such as the
city of Philadelphia, cannot bring a civil libel action.?

Large groups such as business executives in general, or labor,
or a political party, or all the Muslims of the world, or an ethnic
group of a large city, cannot sue for libel. When, however, a
defamatory statement is leveled against a small group, each mem-
ber may be considered by the law to be libeled, and the individuals
may bring separate suits even though no one has been singled out.
It is by no means clear what the upper limit of a “small group”
might be.

SEC. 17. THE FIVE ELEMENTS OF LIBEL

The plaintiff in a libel suit must plead that there was Publi-
cation, Identification, Defamation, Fault and Injury.

Potential libel suit defendants—and that includes all of us—
need to know (as do lawyers filing libel suits) that five conditions
must be present before a suit can hope to succeed. (This discus-
sion assumes that the action for defamation will have been filed in
a timely fashion to conform to the deadline set by the state where
the suit is filed: the statute of limitations. In most states, the
statute of limitations is one year after publication, and in most
others two or three years.)®

The five necessary conditions for suit are:
Publication

Identification

Defamation

Fault

Injury

ov ik W

Publication

Publication means circulation of a statement. It may be in
printed, written form, or, in the case of broadcasting and movies,
oral. Even signs or statues may qualify as a form of publication.

The first of the five allegations the party filing a libel suit
must consider is that the derogatory statement was published.

19 City of Philadelphia v. Washington Post Co., 482 F.Supp. 897 (E.D.Pa.1979), §
Med.L.Rptr. 2221.

20 Half of the states—any states not listed here plus the District of Columbia—
have a one-year statute of limitations. States with two-year statutes include
Alabama, Alaska, Connecticut, Delaware, Hawaii, Idaho, Indiana, Iowa, Maine,
Minnesota, Missouri, Montana, Nevada, North Dakota, South Carolina, South
Dakota, Washington, and Wisconsin. Arkansas, Massachusetts, New Hampshire,
and Vermont’s limitations are three years, and the Florida statute of limitations is
four years. Oddly, the Tennessee statute of limitations is six months for slander
but one year for libel.
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Publication can occur only if it is made to the person defamed and
one other person. A communication can’t harm a reputation
unless it is spread to at least one person besides the target.
Although the mass media ordinarily publish to huge audiences, it
is worth remembering that no more than a “third person” need to
be involved for publication to take place. In one case, a man
dictated a letter to his secretary accusing the addressee of grand
larceny. The secretary typed the letter and it was sent through
the mail. The letter’s recipient brought a successful libel suit: the
court held that publication took place at the time the stenographic
notes were read and transcribed.!

For the printed media, courts of most states call the entire
edition carrying the alleged libel one publication. That is, an
over-the-counter sale of back copies of a newspaper weeks or
months after they were first printed would not constitute further
publication. That is known as the “single publication rule.” 2
Where this is not the rule, there is a chance that a plaintiff can
stretch the statute of limitations indefinitely, perhaps by claiming
a separate publication in a newspaper’s selling a February issue
the following December. In Tocco v. Time, Inc., it was held that
the publication takes place at the time a magazine is mailed to
subscribers, or put in the hands of those who will ship the edition
to wholesale distributors.® That approach, however, is not uni-
versally accepted. To the contrary, Osmers v. Parade Publica-
tions, Inc., stated that a publication date is when the libel was
“substantially and effectively communicated to a meaningful mass
of readers—the public for which the publication was intended, not
some small segment of it.”

Identification

To bring a successful libel action—once publication has been
established—a plaintiff must also demonstrate that he or she was
identified in the alleged libel. Plaintiffs must show that the
statement complained about refers to them.

Most of the time, the identification is obvious. A plaintiff’s
name or picture is used, right along with the statements claimed
to be defamatory. But sometimes identification may occur in a
less direct way: in one case, a camera shop answered a competi-
tor’'s ads with these words:

31 Ostrowe v. Lee, 256 N.Y. 36, 1756 N.E. 505 (1931). See also Arvey Corp. v.
Peterson, 178 F.Supp. 132 (E.D.Pa.1959).

22 Sack, op. cit., p. 91.

33195 F.Supp. 410 (E.D.Mich.1961).

24234 F.Supp. 924, 927 (S.D.N.Y.1964).
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USE COMMON SENSE + +
You Get NOTHING for NOTHING!
WE WILL NOT

1. Inflate the prices of your developing to give you a
new roll free!

2. Print the blurred negatives to inflate the price of
your snapshots!

The Cosgrove Studio sued for libel, claiming that ad implied
Cosgrove used dishonest business practices. In upholding a dam-
age award for Cosgrove, a Pennsylvania appeals court made an
important point: Identification of the defamed need not be by
name. “A party need not be specifically named, if pointed to by
description or circumstances tending to identify him,” the court
held.®

Cautious journalists check and doublecheck identifications
and addresses. All too frequently, publication of a typographical
error, wrong initials, or an incorrect address may result in a
totally unintended identification. Such a slipup by a careless
editor or reporter can falsely link an innocent person with a
crime, or immorality, or unethical business conduct that forms the
basis for a libel suit.

Some libel cases may instill caution bordering on paranoia.
Special care is indicated, for example, in those unusual circum-
stances where a publication wishes to do a story about a person
endeavoring to cope with a socially stigmatized condition such as
AIDS or cocaine addiction. It might be the publication decides
that the story needs to be told, but that it can be reported only if
the source’s request not to be identified is honored. If a fictitious
name is used to mask identity, ethically that should be made clear
in the story. Take care, however, that the “fictitious” identity
does not somehow identify some real-life individual.

In a famed English case, E. Hulton & Co. v. Jones,® the
Sunday Chronicle had published a story from a correspondent in
France about a supposedly fictitious perscn named Artemus Jones.
He had been seen, the story said, keeping company with a woman
who was not his wife. The Chronicle soon learned, through the
filing of a libel suit, that there was a real Artemus Jones. Jones
told the court that some of his friends believed the story was about
him. It was found that the identification was sufficient for Jones,
a lawyer, to collect damages of £1750.

25 Cosgrove Studio & Camera Shop, Inc. v. Pane, 408 Pa. 314, 182 A.2d 751 (1962).

See also Grove v. Dun & Bradstreet, Inc., 438 F.2d 433 (3d Cir.1971), and Dicta-
phone Corp. v. Sloves (N.Y.Sup.1980), 6 Med.L.Rptr. 1114.

2 A.C. 20, 1909, 2 K.B. 444 (1910).
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In a far more recent case in the United States, Springer sued
Viking Press for libel, complaining that she was identifiable to
friends as the model for a prostitute in a novel written by Tine, a
former friend. The book, Ms. Springer claimed, described the
prostitute’s physical characteristics as highly similar to her own.
Both Ms. Springer and t