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PREFACE TO THE SECOND EDITION

In this second edition of Mass Communication Law we continue an effort
to combine the perspectives of law and journalism. As is the case with second
editions, this volume is informed and enriched by the criticisms of students and
teachers who have used the first edition. Since both authors teach from the book,
the new edition also reflects our own experience with it. As a result, much that
is completely new has been included in this edition.

The First Amendment materials have been reorganized and rewritten to
present as much as possible of the contrariety and variety that exist in Supreme
Court interpretations and implementations of First Amendment protections. In
order to achieve this goal we have not hesitated to add First Amendment issues
which predate the first edition and were not included, but which in retrospect
should have been. As a guide to the student a new overview of the origins and
meaning of First Amendment rights is found in the beginning chapter.

This edition reinforces the interdisciplinary intention of the authors to pro-
vide a teaching tool acceptable to both law and journalism. The new edition,
however, is designed especially for the journalism student. Steps have been taken
to make a sudden entry into the complex and intensely verbal world of law as
meaningful and as understandable as possible for the journalist. In the crucial
areas in each section and chapter, the authors still reflect the sincere belief that
the courts should speak for themselves. Cases represent the original source ma-
terials of the law and there is no substitute for them.

Extensive legal citations are intended to encourage both student and teach-
er to read additional cases and commentaries when they are available. Only by
this means can our readers gain their independence from the interpretations and
conclusions of the authors. *

Wherever possible judicial opinions-have been edited to omit that which
seems cryptic, superfluous or otherwise unnecessary for the student of mass com-
munication. At the same time we have underscored that which we believe funda-
mental and indispensable. Many will question our judgments on both counts.

In each section the amount of explanatory editorial comment has been great-
ly expanded. A glossary defining commonly used legal terms found in the book
has been provided. Illustrative charts of representative court systems have also
been included.

Nor have we forgotten the law student. Except in the largest institutions,
law school courses in mass communication law have been rare. In light of the
great cases involving such urgent and contemporary issues as newsman'’s privilege,
the Pentagon Papers, access to broadcast media, access to information, and the
right of reply, it is our belief that mass communication law will increasingly find
a place in the standard law school curriculum of the future. In the meantime
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PREFACE TO THE SECOND EDITION

there are considerably more mass communication courses in law and journalism
schools now than when the book first appeared in 1969.

For the law school teacher who uses the book for such a course and wishes to
avoid duplication with other courscs, a program of study based on the following
assignments is suggested: Ch. IX (broadcast regulation), Ch. VIII (the copy-
right problems of cable television), Ch. V (free press and fair trial), Ch. II (libel
and the newsman), Ch. III (the right of privacy), Ch. VI (newsman’s privilege),
Ch. VII (freedom of information), the section in Chapter VIII on the News-
paper Preservation Act, and, finally, the new and completely revised section in
Chapter VIII on a right of access and reply to the press.

Journalism teachers will find flexible uses for the book. For the profes-
sional undergraduate course primary attention will undoubtedly be given to the
materials on libel, privacy, freedom of information, newsman’s privilege, obscen-
ity, and free press and fair trial. Advertising students in such a course could sub-
stitute the law and regulation of advertising section of Chapter VIII for some of
the press materials. Public relations students might do likewise with the material
in Chapter VIII on influencing the opinion process. In the professional course,
supplementary use may be made of the First Amendment chapter and the materials
on antitrust, the regulation of broadcasting, and access to the media. Graduate semi-
nars might be more inclined to focus on the historical and doctrinal elements of
the book.

The chapter on free press and fair trial has been revised to reflect the ap-
parent revival of judicial restraining orders against the press, and the present
status and future of judicial "gag” orders is a focal point of the chapter.

The law of obscenity is described with as much precision as is possible in
this volatile area of social and legal policy. Two new sections, Burger Court re-
visionism and the uncertain future of obscenity law, bring the chapter temporarily
up to date.

The libel law chapter has been rewritten and clarified in part to show the
deep imprint of the New York Times rule. The chapter also reflects the uncer-
tainty, anxiety and division in the Court and country over the future of that doc-
trine. See Appendix C.

Entirely new chapters on privacy, newsman’s privilege, and freedom of in-
formation have been written for the new edition. Their extended treatment re-
flects new problems for the journalist in these areas and the possible conflicts be-
tween privacy and newsman’s privilege on the one hand and freedom of infor-
mation on the other. Much more detail on the state law of invasion of privacy
has been included. The new freedom of information chapter shows that the
courts are coming to interpret the Freedom of Information Act so as to help
journalists secure information the public needs and to minimize the extent to
which government may use the exemptions in the Act to frustrate its basic pur-

pose.

The new chapter on freedom of information includes a discussion of the
celebrated tapes controversy between President Nixon and Special Prosecutor Cox,
and shows how judicial techniques developed for deciding when information
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PREFACE TO SECOND EDITION

should 'be made available to journalists in freedom of information cases were used
in the famous case of Nixon v. Sirica. New material on access to the workings
of state government are also included.

The new chapter on newsman’s privilege includes the landmark Branzburg
decision and discusses more recent judicial developments which suggest that re-
ports of the death of a First Amendment basis for newsman’s privilege may have
been greatly exaggerated.

The chapter on selected problems of law and journalism emphasizes issues
which relate to the social responsibilities and obligations of journalism. The con-
troversial and, at this writing, still unsettled status of a right of reply to the press
leads off the chapter with an entirely new collection of materials which attempt
to reflect something of the ferment and fury in this bitterly disputed area of press
law. The conflict is exemplified by a detailed discussion of the Florida right
of reply case, Tornillo v. Miami Herald, and other cases.

New subjects in this chapter include a discussion of First Amendment dif-
ficulties created by imposing on the press policing functions with regard to the
regulation of the financing of political campaigns. The impact of the Newspaper
Preservation Act is presented in the antitrust scction. The perplexing question of
whether a newsman or broadcast journalist can be required to join a union is dis-
cussed in the materials on the media and the labor laws.

The advertising section has been completely rewritten and greatly expanded
to attempt to give the student a clear understanding of the function of the Fed-
eral Trade Commission and the meaning of such regulatory concepts as false,
deceptive and unfair advertising. The relatively new phenomena of corrective
advertising and counter advertising are subjected to intensive discussion and
analysis.

The second edition of this book finds copyright law still unrevised by Con-
gress. But the new section on copyright reflects developments important to the
journalist who must be aware of the effort to expand the doctrine of fair use.
A section on copyright and the electronic media surveys repeated judicial efforts
to free cable television from copyright liability to the broadcasters whose signals
it imports.

The broadcast regulation chapter attempts to lead the broadcast journalist
through the regulatory maze that besets the electronic media. New materials on
judicial and FCC reexamination of the Fairness Doctrine are included. Sections
on the validity of the abolition of cigarette advertising in broadcasting, the
double-faceted problem of fairness doctrine compliance and group defamation,
the changing fortunes of a right of access to the broadcast media, the meaning of
prime time access, and the law on regulation of obscenity in broadcast program-
ming are new features of this chapter. The obscenity section deals with the new
and unanticipated problems of “topless” radio and obscenity in public access chan-
nels on cable television.

We believe the second edition is as up to date and as comprehensive as the
enormous fluidity and volume of American law will permit.
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PREFACE TO THE SECOND EDITION

Although the authors continue to share the joy and travail of jointly editing
each page of the entire work, primary responsibility for these materials were al-
located in the following way: Professor Gillmor was the principal editor and
author of Chapters II, III, IV, V, VI, and the advertising section of Chapter VIII;
Professor Barron was the principal editor and author of Chapters I, VII, IX, and
all of the sections in Chapter VIII except advertising.

Professor Barron wishes to express his thanks to Mary Adamski and Jeanetta
Cutchens for their patience, skill and care in typing parts of the manuscript. He
would also like to thank and acknowledge the help provided by Joseph L. Tasker
of the second year class at the National Law Center, George Washington Uni-
versity and Nancy Kaplan of the Syracuse University College of Law, Class of 1974,
for their assistance in the research and preparation of various portions of the manu-
script, Mr. Tasker also assisted in preparing the index. He would especially like
to thank his wife Myra Barron of the Virginia bar for the care and insight with
which she researched and prepared the new materials on the Freedom of Informa-
tion Act.

Professor Gillmor would like to acknowledge the invaluable help of Profes-
sor Ivan Preston of the University of Wisconsin with the advertising section of
Chapter VIII. For suggestions and insights into the new problem of purloined
papers he would like to thank Prof. Everette Dennis of the University of Minne-
sota. For many helpful suggestions along the way he would also like to thank
Profs. Lyle Huseby of Moorhead State College, John Stempel of Indiana, Albert
Pickerell of Berkeley, Ed Blinn of Iowa State, and, notably, Dean Rea of the Uni-
versity of Oregon. There are many others but foremost among them is Herbert
Terry, an unusually gifted graduate student at the University of Minnesota, who
has kept his teacher constantly stimulated and alerted to new developments in the
law, and has on numerous occasions rescued him from the dangers of oversimpli-
fication when dealing with complex issues of law.

DoNALD M. GILLMOR
Minneapolis, Minn.

JEROME A. BARRON
Washington, D. C.
June, 1974
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Affidavit: The sworn written statement of a party or a witness in a suit. The
person who makes the statement is called an affiant.

Affirmed: Signifies that the appellate court agreed with the lower court’s de-
cision and has decided to let it stand after review, thus “affirming” it.

A fortiori: 1t follows unavoidably, as, for example, the next step in an argument.

Amicus Curiae: A friend of the court. Usually refers to legal briefs submitted
to a court by persons or groups, not parties of record to an action. Briefs
amici curiae are submitted to courts to help the court reach its decision and
to bring to the attention of the court factors and problems raised by a case
which the parties to the action may not bring to the court’s attention.

Appellant: The party who appeals a lower court decision rendered against him
to a higher court is the appellant.

Appellee: The party who opposes an appeal, and who is usually content with the
lower court decision is the appellee. Courts sometimes use terms like “plain-
tiff-appellee” or "defendant-appellant” to indicate that the defendant lost
at trial and now appeals, and plaintiff won below and now opposes the ap-
peal.

Balance of Interests Doctrine: This is an approach often used by courts in cases
involving First Amendment issues. The stated mission of the doctrine or
test is to weigh the state’s interest in effecting a restraint on freedom of ex-
pression as distilled in a particular statute against the claim that the statute
offends freedom of speech or press.

Brief: The written legal arguments which are presented to the court by a party to
a lawsuit. A brief is generally partisan. The brief states the facts and the
relevant legal authorities on which a party relies for the result which it
thinks should obtain.

Canon Law: The law of the Church. During the Middle Ages, the ecclesiastical
or church courts had considerable control over family and other matters. The
law thus developed has influenced the common law.

Certiorari: A writ by which review of a case is sought in the United States Su-
preme Court. Techaically, when the writ is granted, the Court will order
the lower court to send the record of the case, a transcript of the proceedings
below, up to the Supreme Court for it to review. The Supreme Court has
discretion over which petitions for certiorari (cert.) it will or will not grant,
and can thus retain control over what cases it will review. This practice
should be contrasted with obtaining review by way of appeal, where, theore-
tically at least, if the statutory requirements for appeal are met, the Court
is supposed to be obliged to review the lower court decision. The dismissal
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of an appeal is considered to be a disposition on the merits of a case, but the
denial of a petition for a writ of certiorari is held to be no statement on the
merits of the case itself. The situations in which review should be sought
by way of appeal and certiorari are precisely set forth in the U. S. Judicial
Code.

Clear and Convincing Proof (or evidence): A standard of proof in civil litiga-
tion more stringent than the normal requirement that the successful party be
favored by the preponderance of the evidence. The standard is, yet, less
stringent than the standard of proof used in criminal litigation which is that
the evidence must show guilt beyond a reasonable doubt.

Collusion: When two or more parties agree to maintain a suit even though there
is no real adversity between them, it is termed collusion. When a suit is
brought under these circumstances it is called a “collusive suit” and is con-
stitutionally proscribed since the U. S. Constitution, Art. III, limits federal
courts to deciding actual “cases or controversies”. Also, when two parties
agree to practice a fraud upon the court or a third party.

Common Law: The legal system of the United States and Great Britain and other
countries whose formative legal institutions derive in some measure from
England. A common law system is distinguished from the c72il law systems
of Europe since the former is based upon general rules and principles found
in judicial decisions, as opposed to the codification of those rules and prin-
ciples in statutory law. Common law is judge made law as opposed to law
made by legislatures, or statutory law. The historic understanding of
American law as common law is no longer apt since, increasingly, “law” in
the United States is statutory law.

Complainant: The person who brings a lawsuit. It can also refer to the “com-
plaining witness” or the person who has asked the state to bring criminal
charges against the defendant. Often used as a synonym for plaintiff.

Concurring Opinion: When a court, consisting of more than one judge, reaches
its decision, one or more of the judges on the court comprising the majority
may agree with the decision reached, but for different reasons than those
found in the court’s opinion. Such judges may decide to state their separate
reasons for joining in the result reached by the majority of the court in a
concurring opinion. A concurring opinion is often used by a judge to em-
phasize or de-emphasize a particular portion of a majority opinion or to ar-
gue with a dissent (an opinion filed by a judge who disagrees with the
court’s decision and wish to make their reasons explicit.)

Contempt of Court: Any act which is deemed by a court to embarrass, hinder,
or obstruct the court in the administration of justice or calculated to lessen
its authority or its dignity. Direct contempt is committed in the presence of
the court, or very near thereto, and can be punished summarily, without a
jury trial. Constructive or indirect contempt refers to actions outside of
court which hinder the administration of justice, as when a court order is not
obeyed.
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Contra: Against.

Counterclaim: A claim brought by the defendant against the plaintiff. A count-
erclaim may be similar to the plaintiff’s claim against the defendant, or it
might be totally unrelated to the plaintiff’s claim.

Damages: Money that a person receives as compensation, as the result of a court
order, for injury to his person, property, or rights because of the act, omis-
sion, or negligence of another.

Declaratory Judgment: A judicial decision that sets out the rights and obligations
of the parties to a dispute and expresses an opinion on a question of law,
but which does not necessarily order any coercive relief such as an injunc-
tion or damages.

Defeasance: A collateral deed made at the same time as another conveyance of
property, containing certain conditions upon the performance of which the
estate then created may be defeated, or totally undone.

Defendant: The party against whom a suit is brought. The defendant must an-
swer the plaintiff’s complaint and defend against his allegations. In criminal
cases, the defendant is the party accused of crime by the state.

De minimis: The law does not concern itself with trifles.

De novo: Means anew or fresh. A new trial of a case is a “trial de novo.”
A new trial can be granted by the trial judge or ordered by an appellate coutt.

Deposition: A sworn, recorded, oral statement made by a party or a witness out
of court, either in the form of a narrative, or as answers to questions posed
by an attorney. The party whose deposition is taken is called the deponent.
The deposition is a device often used to obtain testimony in advance of a trial,
or to secure the testimony of a person unable to come into court. A deposi-
tion can be used at trial to contradict a deponent’s testimony at trial or it can
be used in the event of the deponent’s unavailability.

Directed Verdict: The trial judge decides that as a matter of law reasonable men
cannot differ concerning the proper verdict in a case, and directs the jurors
to reach that verdict. The judge, in effect, makes the jury’s decision for
them; he takes it out of their hands.

Disparagement: An untrue or misleading statement about a competitor’s goods
that is intended to influence, or tends to influence the public not to buy the
goods. Trade disparagement is distinguished from libel in that it is directed
toward the goods rather than the personal integrity of the merchant.

Diversity Action: An action brought in a federal court between parties who are
citizens of different states. Such an action is based on the provision in the
U. S. Constitution, Article III, granting jurisdiction to federal courts in di-
versity cases. Congress has enacted legislation, under this authority, grant-
ing the federal courts such jurisdiction. The action is in federal court only
because the parties are from different states. The federal court, in this situa-
tion, is supposed to apply the substantive law of the state in which it sits.
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Doctrine of Judicial Restraint: A doctrine associated in the twentieth century

American constitutional law with Supreme Court Justices Frankfurter and
Harlan as well as many other jurists. Under this view, courts should only
rarely exercise their power to invalidate legislation on constitutional grounds.
This doctrine holds that as long as the legislation in controversy is reason-
able and has some constitutional authorization it should be given a pre-
sumption of validity. The doctrine holds that in a democratic society non-
elected judges should be reluctant to invalidate legislation enacted by the
elected representatives of the people.

Doctrine of Preferred Freedoms: In constitutional litigation, a statute is normally

Due

presumed to be constitutional until it is shown to be otherwise. The doc-
trine of preferred freedoms states that when considering statutes that limit
the individual rights guaranteed by the Bill of Rights and the fourteenth
amendment, the normal presumption of constitutionality should not operate.
When a statute seeks to limit a preferred freedom such as the freedom of
expression, those who seek to uphold the statute must prove that it is con-
stitutional, instead of making those who attack the statute prove that it is
unconstitutional. The usual presumption of validity attaching to legislation
attacked on constitutional grounds is thus reversed.

Process: A complex of rights guaranteed by the fifth and fourteenth amend-
ments to the U. S. Constitution, as interpreted by the Supreme Court. There
are two kinds of due process. Procedural due process is offended when the
fair procedures of the judicial process have not been complied with such as
right to notice of the charges against one and a fair hearing concerning those
charges. Substantive due process is offended by legislative action abridg-
ing substantive rights guaranteed by the due process clause of the fourteenth
amendment such as freedom of speech, freedom of religion, freedom of as-
sembly, etc.

Equity: As distinguished from common law, equity means to be flexible where

the common law is rigid. Equity fashions remedies where the law is in-
adequate in order to do substantial justice. Also, refers to the separate
equity court system developed in England and to the remedies fashioned by
those courts. Many of these remedies have now been adopted by American
courts. Thus courts have the broad power to order the equitable remedy of
an injunction when money damages (the legal remedy) are inadequate.

Estoppel: An estoppel works a preclusion on the basis of a party’s own act, or

acceptance of facts, relied upon by another party. Thus, when a party makes
a promise on which another relies, such a party may later be precluded from
denying such a promise or refusing to accept its consequences.

Ex parte: Something done by, for, or on the application of one party only. An

example of an ex parte proceeding is a hearing on a temporary restraining
order. Such an order can be granted to a party in the absence of the party
sought to be restrained.

Ex rel.: Legal proceedings which are instituted by the attorney general in the

name of and in behalf of the state, but on the information and at the in-
stigation of an individual who has a private interest in the matter.
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Gloss: An annotation, explanation, or comment on any passage in the text of a
work for purposes of elucidation or amplification.

Grand Jury: A jury whose responsibility it is to decide whether probable cause
exists to warrant the trial of an accused for a serious crime. A finding of
probable cause is not equivalent to a finding of guilt. If the grand jury be-
lieves sufficient evidence exists to establish probable cause, it issues an in-
dictment. The grand jury is termed a “‘grand jury” because it has more mem-
bers than the trial or “petit” jury.

Habeas Corpus: ‘‘You have the body.” Often called the “Great Writ” because
it has been considered basic to liberty in American law. Typically, a writ of
habeas corpus issues to order a warden or jailer to bring a prisoner before the
court so that the court can determine whether the prisoner is lawfully con-
fined. The writ can be used to secure review of a criminal conviction in
the hope that the court will release the prisoner if it decides the prisoner is
unlawfully confined.

Indictment: A written accusation made by a grand jury charging that the person
named therein is accused of committing a crime. An indictment should be
distinguished from an information (see below). Most jurisdictions require
a grand jury indictment as the basis for charges of the most serious crimes.

Inducement: The benefit or advantage that the promisor is going to receive from
a contract is the inducement for making it.

Information: The /nformation is an alternate method by which a criminal prose-
cution can be commenced. In states which allow a prosecutor to proceed by
information as an alternative to a grand jury indictment, a preliminary hear-
ing is first held before a magistrate to determine if there is “probable cause”
to believe that a crime has been committed. If the magistrate determines
that, on the evidence presented by the state prosecutor, probable cause exists,
the accused is bound over for trial and the prosecutor files an information
which states the crime with which the accused is charged, serving substan-
tially the same function as a grand jury indictment.

Infra.: Refers to something printed later in the text. Used in the sense of “see
below.”

Injunction: A court-issued writ ordering a party either to refrain from doing
something or to perform a specific act. When a court issues an injunction
against a party, it enjoins that party. This equitable remedy is issued at the
request of a litigant. An injunction may be granted temporarily to preserve
the status quo while the issue in controversy is still pending before a court.
This is called a preliminary injunction. A permanent injunction is granted
only after a hearing on the merits.

Inn limine: On or at the threshold; at the very beginning; preliminarily.

Interlocutory Appeal: An appeal of a judicial order in a case rendered by a court
prior to final decision of that case. An order which is not final, or which
LIII
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is not dispositive of the entire suit, is interlocutory in nature. Interlocutory
appeals, except for a few statutory exceptions, are not permissible in federal
practice. But this rule is sometimes circumvented by application to appellate
courts for prerogative writs such as writs of mandamus which in effect do
subject interlocutory orders to appeal.

Interrogatories: Written questions submitted by one party to the opposing party
before the trial. The opposing party is then required under oath to provide
specific written answers to the interrogatories of the other party. Interroga-
tories are part of the discovery process used by counsel prior to the actual
trial to inform each other of the basic facts and issues in the case. The in-
terrogatories are usually written and answered by counsel after consultation
with the client.

Ipse Dixit: To rely on one’s own ipse dixit is to say something which rests not on
independent evidence but solely on the say-so of the speaker.

Judgment: The final decision of the court defining the rights and duties of the
patties to a law suit. A judgment should be distinguished from verdict (see
below) which is the name given to the decision of a jury rather than of a
court.

Judgment n. o. v. (non obstante veredicto): A judgment notwithstanding the
verdict occurs when the court renders a judgment in favor of one party after
the jury has returned with a verdict in favor of the other party. When a
motion for a judgment 7. o. . is granted, the judge in effect overrules the
jury’s verdict. The motion is usually granted on the grounds that the jury’s
verdict was clearly unreasonable and not supported by the evidence. This
decision by the judge can be the basis for an appeal.

Judicial Activist: A judicial activist is the opposite of an exponent of judicial re-
straint. See this glossary. A judicial activist believes the judiciary may, in
some circumstances, serve as a fulcrum for social change. The majority of
the Supreme Court under the leadership of Chief Justice Warren, the so-
called Warren Court, was often charged by its critics with judicial activism.

The Warren Court through the process of constitutional interpretation
imposed new rules and duties in the areas of reapportionment, racial equal-
ity, and criminal procedure. Defenders of these examples of judicial acti-
vism say that they illustrate the democratic character of judicial review.

Jurisprudence: The philosophy of law. Sometimes used as a synonym for law
itself.

Mandamus: A writ ordering a lower court judge or other public official to per-
form a legal duty as to which he has no discretion.

Movant (Movent): One who makes a motion before a court; the applicant for
a rule or order.

Moving Papers: Such papers as are made the basis of some motion in court pro-
ceedings.
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Misprision: A word used to describe a misdemeanor which does not possess a
specific name. More specifically a contempt against the government or the
courts, all forms of sedition or disloyal conduct; or maladministration of
high public office; or failure of a citizen to endeavor to prevent the com-
mission of a crime, or, having knowledge of its commission, to reveal it to
the proper authorities.

Nolle Prosequi (nol. pros.): When the prosecuting attorney in a criminal suit
decides that he will “prosecute the case no further”, a sol. pros. is entered
into the court records. The use of a nol. pros. usually terminates the lawsuit.
Unless a nol. pros. is obtained with leave of court, the case will not be re-
opened at a later date; a sol. pros. usually signifies that the matter has been
dropped altogether.

Obiter Dictum, ot Dicta: Statements made in a judge’s opinion that strictly speak-
ing are not necessary to the decision of the court. These “statements by the
way’’ are often responsive to some suggestion that is made by the case’s facts
or its legal issue, but are not themselves part of the court’s holding. To
characterize a statement in a judicial decision as “dicta” means that the state-
ment does not have the precedential value of a statement which recites the
holding of the decision.

Per Curiam: When the opinion of a court of more than one judge is styled per
curiam, what is meant is that the opinion is issued by and for the entire
court, rather than by one judge writing for the court.

Petitioner: The most common way of seeking review of a lower court decision in
the United States Supreme Court is by petitioning for a writ of certiorari.
The person who files the petition seeking review is called by the Court the
petitioner. A person who petitions for any judicial relief such as a party
who seeks other writs, such as mandamus is also called a petitioner.

Plaintiff: The party who brings the lawsuit. The party who complains.

Pleading: The written statements of the parties containing their respective allega-
tions, denials, and defenses. Th plaintiff’s complaint and the defendant’s
answer are examples of pleadings.

Precedent: A judicial decision that is said to be authority for or to furnish a rule
of law binding on the disposition of a current case. A precedent will in-
volve similar facts or raise similar questions of law to the case at bar.

Preliminary Hearing: A hearing before a judge to determine if there is enough
evidence to show that there is probable cause to justify bringing a person
accused of crime to trial. In some jurisdictions, if probable cause is shown to
exist at the preliminary hearing, the accused will be bound over to the grand

jury.

Preponderance of Evidence: The standard of proof in civil as distinguished from
criminal litigation. The greater weight of evidence, 7. e., that evidence
which is more credible and convincing to the mind, and therefore entitled to
be given probative value (to be believed as proven true) in a civil law suit,

Lv




GLOSSARY

Police Blotter: At the police station, the book in which a record is first made of
the arrest of an accused person and the charges filed against him. Often
used as the source for the journalist’s reports on the facts of the arrest.

Remand: A remand is an order of a higher court directing the lower court to
conform its decision to the mandates of the higher court.

Remittitur: When the jury awards the plaintiff excessive damages, the court may,
in lieu of awarding the defendant a new trial, remit what it considers to be
the excess, and award the remaining damages to the plaintiff. The judge
gives the plaintiff the option of accepting the damages the court believes
authorized by the evidence i the form of reduction of damages by a remit-
titur or else facing a new trial.

Res Judicata: Literally, the “thing judicially acted upon”. This doctrine states
the rule that a party cannot bring the same suit on the same facts against the
same parties after these matters have already been decided once by a court.
A party has only one “day in court” and once a case has been finally decided,
he cannot bring the same suit again.

Respondent: The term used to identify the party opposed to granting a petition.
The party petitioning for judicial relief is the petitioner, his opponent is the
respondent.

Restatement of Torts: A publication of the American Law Institute which at-
tempts to state in a comprehensive way the modern common law of torts on
the basis of both a study of the judicial decisions and what it believes to be
sound policy. The A.L.L also publishes restatements on other areas of the
common law, such as contracts or conflicts of law.

Reversed: This term found at the end of an appellate decision simply means that
an appeals court has reversed or overturned the judgment of a lower court.

Scienter: Guilty knowledge. In some criminal prosecutions, an allegation of
scienter, or guilty knowledge, concerning the act or omission complained of,
is a prerequisite to prosecution. Proof of scienter has often been an issue
in obscenity prosecutions.

Sealed Records: The records of certain cases may be sealed, and closed from pub-
lic view, by order of the court. Cases involving trade secrets, or juveniles,
are examples of what a court might order sealed.

Stare Decisis: Literally, to hold the decision. A doctrine intended to provide
' continuity in the common law system. The doctrine requires that when a
court has developed a principle of law and has applied it to a certain set of
facts, it will apply the same principle in future cases where the facts are
substantially the same. The doctrine does not operate inexorably and in
contemporary American law, particularly constitutional law, has not been the
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barrier to legal, and thus to social change as may have been the case in the
past.

Sua Sponte: To do something on one’s own initiative. A term used when a court
makes a ruling on its own even though the ruling has not been requested by
counsel for either side.

Sub. nom.: When used in case citations, this abbreviation means that the same
case as the previous case is being noted, but that it was decided on appeal
under a different name.

Subpoena Ad Testificandum: A subpoena which seeks testimony.

Subpoena Duces Tecum: A subpoena which commands a witness to produce doc-
uments or papers pertinent to the issues of a pending controversy.

Summary Judgment: A motion for summary judgment is a pretrial motion which
will be granted when the pleadings, affidavits and discovery materials dis-
close that there is no issue of material fact in controversy between the par-
ties. In that event, the only issues left to resolve are questions of law which
can be decided by the court. Summary judgment, therefore, is a pre-trial de-
vice which if appropriate for rendition will result in judgment to the suc-
cessful party without the necessity of going through a trial.

Summons: A notice delivered by a sheriff or other official (or sometimes a priv-
ate individual) to a person to inform him that he has been named as a de-
fendant in a civil suit and must come to court on a certain day and answer
the complaint against him.

Supra.. Refers to something printed earlier in the text in the sense of ‘‘see
above.”

Tort: A civil wrong not based on contract. A tort may be accomplished with or
without force, against the person or property of another. Typical torts in-
clude trespass, assault, libel, slander, invasion of privacy, or negligence. The
same word used to identify a tort may also be used to identify a crime, but
the two meanings will often be quite different. Relief is usually sought
through a suit seeking money damages.

Trover (Trover and Conversion): An action for the recovery of damages against
a person who has found another’s goods and has wrongfully converted them
to his own use.

Ultra Vires: Acts beyond the scope of the powers of a corporation, as defined by
its charter or act of incorporation.

Venireman: A member of a panel of jurors.

Verdict: The decision of the trial or “'petit” jury. The jury reaches its verdict
on the basis of the instructions given by the trial judge. The verdict may be
a general verdict of “'guilty” in a criminal case or a general verdict for either
the defendant or the plaintiff in a civil case.
A special verdict consists of answers in the affirmative or negative to
specific questions posed by the judge.
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Writ of Prohibition: An extraordinary judicial writ from a court of superior
jurisdiction directed to an inferior court or tribunal to prevent the latter from
usurping a jurisdiction with which it is not lawfully vested, or from assum-
ing or exercising jurisdiction over matters beyond its cognizance or in excess

of its jurisdiction.
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THE FEDERAL COURT SYSTEM

United States District Courts *
with

federal question and

diversity of citizenship United States Writ of

jurisdiction. Appeals Courts of Appeals ** - -

(11 Circuits) certiorari

Administrative Agencies with
Judicial Functions, e. g.,
F.C.C., F.T.C., N.L.R.B., etc.

Special three-judge U. S. District
Courts convened in certain cases, as,
for exaimple, wher;‘ an interlochutory direct appeal, bypassing .
injunction is sought against the United States
enforcement of a state statute by SoUTC enress Supreme Court
state officers on grounds of the
statute’s unconstitutionality. See
28 U.S.C. § 2281.

Court of Claims, hearing
claims against the United States.

Court of Customs and Patent Appeals. |

usually writ of certiorari,

although appeal is availabl
Customs Court . ? s A <
in a limted class of cases.

Decisions of the highest state courts
in 50 States.

® There Is at least one federal district court in every state.

** The United States is divided into eleven federal judicial circuits. Appeals from a federal district court go to the court
of appeals in the circuit in which the federal district court is located. California is in the Ninth Circuit. An appeal from a
federal district court located in California would therefore be taken to the United States Court of Appeals for the Ninth Circuit.
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THE STATE COURT SYSTEM

The two state court systems outlined below are presented as illustrative
examples of two state court systems. They are intended to provide a guide to the

state judicial process for the student who is unfamiliar with the organization of
state courts.

A. The California Court System

Supreme Court of Californial 1. Has no obligatory appelfate jurisdiction; that is, it re-
views cases by granting petitions for writs of certiorari and
thus retains complete discretionary control of its jurisdiction.

(certiorari, habeas corpus,
mandamus, and other writs)

District Courts of Appeals 2 2. Consequently the great bulk of cases reach final decision
in these five District Courts of Appeals.

(direct appeals)

Superior Courts 3 I3.h Su;:‘erlor Colurt,dltlhei trial court of general jurisdiction,
. also has three special divisions:
General Trial Court
Probate Court 3= 3a. This court has jurisdiction over the administration of

- estates, wills, and related matters.
Conciliation Court 3b

Juvenile Court 3¢

3b. The conciliation court Is a rather unique Institution that
takes jurisdiction over family disputes that could lead to the
dissofution of a marriage to the detriment of a minor child.

(direct appeal in
certain cases only)

Municipal and Justice Courts 4 3¢c. The juvenile court considers certain types of cases in-
Civil and Criminal Trialg  volving persons under 18 years of age.

Small Claims Court 4

4. There is one Superior Court in each county. The Municipal and Justice Courts represent subdivisions of each county by
population. These courts are trial courts with limited jurisdiction. Their civil jurisdiction is in cases involving generally less
than $5000 in controversy. They also have original and exclusive criminal jurlsdiction for violations of local ordinances within
their districts.

4a. The small claims court is the familiar forum used to settle small disputes, here less than $500, using Informal pro-
cedure and prohibiting lawyers for the disputing parties.

Note: Superlor Court Is usually the fast state court to which a decision of these fowest courts can be appealed. It Is

possible that a case from one of these courts could be Inellgible for further state review, and could have further review only
in the U.S. Supreme Court.
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B. The Minnesota Court System

Supreme Court of Minnesota !

(direct appeal)

District Courts of Minnesota 2

(direct appeal)

County Courts 3
Civil and Criminal Division
Conciliation Courts 3=
Traffic and Ordinance
Violations Bureau
Probate Division

Family Court Division 3b

1. Here there is no intermediate appellate court, so direct
review is by the Supreme Court.

2. These are the trial courts of general clvil and criminal
jurisdiction. They also hear appeals from some County Court
cases.

3. The County Courts are courts of limited jurisdiction.
They hear minor civil and criminal cases, but have exclusive
jurisdiction over probate, guardianship, incompetency, and
juvenile proceedi
under their own systems.

y and H pin Counties operate

3a. As the term is used in Minnesota this is the small
claims - court. Compare where California has a quite different
court by this name. That, of course, is not unusual. Perhaps
the most extreme example is New York State, which calls its
general jurisdiction trial court the “Supreme Court”” of New
York.

3b. The Family Court considers marriage, divorce, and other
cases that involve the members of a family. It can, in some
states, also consider assault or other such crimes when charged
by one family member against another. Note that family courts
do not exist as separate courts in every state, and, as used
here, the Family Court has a much broader jurisdiction than
the California Conciliation Court.

*
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CASES AND COMMENT

MASS COMMUNICATION LAW

Chapter 1

THE FIRST AMENDMENT IMPACT ON MASS COM-
MUNICATION: THE THEORY, THE PRACTICE
AND THE PROBLEMS

SECTION 1. AN INTRODUCTION
TO THE STUDY OF THE FIRST
AMENDMENT

In 1791, the First Amendment to the
United States Constitution was enacted:

Congress shall make no law respecting
an establishment of religion, or pro-
hibiting the free exercise thereof; or
abridging the freedom of speech, or of
the press; or the right of the people
peaceably to assemble, and to petition
the government for a redress of griev-
ances.

The First Amendment wisely guaran-
tees, but does not define, freedom of
speech and press. It should be noted
that the specific addressee of First
Amendment protection is Congress.
Nothing in the original Constitution
which was ratified by the states imposed
any limitations on state legislatures with
regard to freedom of speech or press.
Whether  post-revolutionary ~ America
would follow the darker pages in colonial
history and hold newspaper editors guilty
of legislative contempt and whether the
new state governors would follow the
precedent set by the royal colonial gover-
nors and seek to have newspaper editors
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indicted for seditious libel were matters
that the First Amendment was basically
helpless to resolve. All such issues were
governed by state rather than federal con-
stitutions.

There the matter stood until 1925
when in an otherwise insignificant case
involving a now forgotten and ultimately
repentant Communist, Benjamin Gitlow,
the Supreme Court in Gitlow v. New
York, 268 U.S. 652, 666 (1925) in a
casual statement not necessary to the deci-
sion said:

For present purposes we may and do
assume that freedom of speech and of
the press—which are protected by the
First Amendment from abridgment by
Congress—are among the fundamental
personal rights and "liberties” protect-
ed by the due process clause of the
Fourteenth Amendment from impair-
ment by the states.

The textual justification in the Consti-
tution for guaranteeing constitutional
protection to freedom of speech and press
under the federal constitution was
achieved by interpretation of the due
process clause of the Fourteenth Amend-
ment enacted in 1868 by the Reconstruc-
tion Congress to assure legal equality to
the recently emancipated slaves. The
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second sentence of Section 1 of the Four-
teenth Amendment stated:

No State shall make or enforce any
law which shall abridge the privileges
or immunities of citizens of the United
States; nor shall any state deprive any
person of life, liberty, or property,
without due process of law; nor deny
to any person within its jurisdiction
the equal protection of the laws.
(Emphasis added).

The consequence of saying that free-
dom of speech and of the press were pro-
tected by the due process clause of the
Fourteenth Amendment from infringe-
ment by the states was an important ad-
vance in securing liberty of the press.
Although the state constitutions have pro-
visions protecting freedom of expression,
often their language offers more comfort
to state regulation of the press than is the
case with the more protective and encom-
passing language of the First Amend-
ment. To be sure, it is possible to argue
that since freedom of the press on the
state level is based on the due process
clause of the Fourteenth Amendment
rather than on explicit language in the
First Amendment, the latitude for state
regulation of the press is greater than
that allowed the federal government.
This two-tiered First Amendment theory
was advanced by Mr. Justice Harlan in a
special concurring opinion he wrote in
Roth v. United States, 354 U.S. 476
(1957), the case in which the Court held
that obscenity was not constitutionally
protected speech.

The use of the Fourteenth Amendment
to make constitutional limitations such as
the guarantee of free speech and press
binding on the states as well as the feder-
al government has given that Amend-
ment an enormous role in the develop-
ment of constitutional liberty in the Unit-
ed States. The extension of the constitu-
tional guarantee of freedom of speech
and press to the states has been of great
significance.

The First Amendment has rarely been
used to invalidate federal legislation on
the ground that the legislation is imper-
missibly restrictive of freedom of speech
and press. Indeed when the most dan-
gerous federal legislation limiting free-
dom of expression ever to come before
the Supreme Court in peacetime, the
anti-Communist Smith Act case, Dennis
v. United States, 341 U.S. 494 (1951)
was reviewed, the Court held the chal-
lenged law valid, even though it un-
doubtedly restricted First Amendment
values in the interest of governmental
self-preservation. In other words, the
Court sustained the status quo on the ba-
sis of a value outside the Constitution
(governmental self-preservation) despite
the undoubted impairment of a value
specifically to be found within the Con-
stitution, the First Amendment.

But as the cases and comment on free
speech and freedom of the press in this
chapter illustrate, numerous state statutes
have been declared invalid as violative of
the First Amendment since that Amend-
ment is now binding on the states
through the due process clause of the
Fourteenth Amendment.

The determination on the part of the
Framers of the American Constitution to
assure protection for freedom of speech
and press did not arise in a vacuum.
English and American history prior to
the American Revolution had persuaded
the drafters of the First Amendment of
the need for such assurance. Basic to an
understanding of the First Amendment,
both in terms of its origins and develop-
ment, is John Milton’s great essay in de-
fense of a free press, The Areopagitica.

John Milton (1608-1674) was one of
the great English poets. A republican in
a monarchical age, the power of Milton’s
language and thought in his Areopagitica
has made the essay a formidable obstacle
to licensing and restraint of the press
through the centuries. The Areopagitica
was written as a protest to government li-
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censing and censorship of the press; al-
though Milton later was himself to serve
as a censor for Oliver Cromwell.

In the middle of the seventeenth cen-
tury, the Parliament of England passed a
law licensing the press. The Order of
the Lords and Commons, June 14, 1643
forbade the publication of any book,
pamphlet or paper which was published
or imported without registration by the
Stationers’ Company. The Stationers’
Company, formed in 1557, has been de-
scribed as follows:

The exclusive privilege of printing and
publishing in the English dominions
was given to 97 London stationers and
their successors by regular apprentice-
ship. All printing was thus central-
ised in London under the immediate
inspection of the Government. No
one could legally print, without special
license, who did not belong to the Sta-
tioners’ Company. The Company had
power to search for and to seize publi-
cations which infringed their privilege.

Jebb. ed., Introduction, Milton, Areo-
pagitica, xxiii, (Cambridge University,
1918).

Later the licensing authority was divid-
ed between various royal and ecclesiasti-
cal authorities. The 1643 law, against
which Milton directed his famous 1644
pamphlet in defense of freedom of the
press, authorized official searches for un-
licensed presses and prohibited the publi-
cation of anything unlicensed. The 1643
statute was designed to prevent the “'def-
amation of Religion and Government.”
In Milton’s view, truth in both the
spheres of Religion and Government was
more likely to emerge from free discus-
sion than from repression. Wha