Mass
Commumecation
Law

T. BARTON CARTER
JULIET LUSHBOUGH DEE
HARVEY L. ZUCKMAN



MASS
COMMUNICATION
LAW

IN A NUTSHELL
Fifth Edition

By
T. BARTON CARTER

Chair, Department of Mass Communication
College of Communication
Boston University

JULIET LUSHBOUGH DEE

Associate Professor of Communication
College of Arts and Science
University of Delaware

HARVEY L. ZUCKMAN

Professor of Law, The Catholic University of America
Director, Institute for Communications Law Studies,

Washington, D.C.
A

mw

WEST
GROUP

ST. PAUL, MINN.
2000



West Group has created this publication to provide you with accurate
and authoritative information concerning the subject matter covered.
However, this publication was not necessarily prepared by persons
licensed to practice law in a particular jurisdiction. West Group is not
engaged in rendering legal or other professional advice, and this
publication is not a substitute for the advice of an attorney. If you
require legal or other expert advice, you should seek the services of
a competent attorney or other professional.

Nutshell Series, In a Nutshell, the Nutshell Logo and the West Group

symbol are registered trademarks used herein under license.

COPYRIGHT © 1983, 1988, 1994 WEST PUBLISHING CO.
COPYRIGHT © 2000 By WEST GROUP
610 Opperman Drive
P.O. Box 64526
St. Paul, MN 55164-0526
1-800-328-9352
All rights reserved
Printed in the United States of America

ISBN 0-314-23831-X

TEXT IS PRINTED ON 10% POST
CONSUMER RECYCLED PAPER



WEST’'S LAW SCHOOL
ADVISORY BOARD

JESSE H. CHOPER

Professor of Law,
University of California, Berkeley

DAVID P. CURRIE

Professor of Law, University of Chicago

YALE KAMISAR
Professor of Law, University of Michigan

MARY KAY KANE

Dean and Professor of Law, University of California,
Hastings College of the Law

WAYNE R. LaFAVE

Professor of Law, University of Illinois

ARTHUR R. MILLER

Professor of Law, Harvard University

GRANT S. NELSON
Professor of Law, University of California, Los Angeles

JAMES J. WHITE
Professor of Law, University of Michigan



For Richard, Gregory, and Charlotte

I



PREFACE

To appreciate the interrelationship of law and
mass communication, look at a daily newspaper.
Each day one is likely to find news of important
court decisions, news of new legislation and news
about the judiciary. Even the sports page may con-
tain as much news about law suits between team
owners, unions and players as about team perfor-
mance. There has been a veritable explosion in
media coverage of legal issues since the early 1960s.
The media’s increasing influence has resulted in
more problems for them, especially in the areas of
First Amendment protection and Federal Communi-
cation Commission regulation, deregulation and re-
regulation of broadcasting and cable, as well as the
emergence of the Internet.

In this book we attempt to meet a continuing need
for a basic text in communication law, not only for
law students but journalism and communication
students as well.

Readers will note that the authors have made
every effort to achieve gender neutral exposition in
this edition. We believe the time has long since
passed when we might ignore the need for equality
of opportunity and the achievements of both men
and women in the fields of law and communication.
In this regard, Professor Zuckman is proud to report
that his daughter has been the Congressional and
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PREFACE

political correspondent for a large Eastern newspa-
per for several years.

We wish to acknowledge our heavy debt to the fol-
lowing individuals and organizations in the prepara-
tion of this text: Professors Donald M. Gillmor and
Jerome A. Barron, authors of the casebook “Mass
Communication Law,” for allowing their organiza-
tion scheme to be followed here; Professor Thomas
I. Emerson, whose many writings greatly influenced
our thinking on First Amendment issues, and the
editorial board of Law and Contemporary Problems
for permitting us to reprint material from Professor
Emerson’s article “The Doctrine of Prior Restraint,”
appearing in a symposium on Obscenity and the
Arts in Law and Contemporary Problems (Vol. 20,
No. 4, Autumn, 1955), published by Duke University
School of Law, Durham, North Carolina, copyright
1955, by Duke University; the late Dean William L.
Prosser, founding author of the Handbook of the
Law of Torts, whose works greatly shaped our
thinking in Chapters II and III on the law of
defamation and privacy; Professor Dan B. Dobbs,
author of the Handbook of the Law of Remedies
(now in its second edition), for his guidance on the
law of damages in defamation actions; the late Pro-
fessor Melville B. Nimmer, without whose brilliant
thinking on the law of copyright infringement ac-
tions no rational discussion of those subjects could
be presented; the editorial board of the Texas Law
Review for permission to paraphrase portions of the
article by Donna Murasky, Esquire, “The Journal-
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ist’s Privilege: Branzburg and Its Aftermath,” 52
Texas Law Review 829 (1974); the editorial board of
the Washington Law Review for permission to para-
phrase portions of the article by Professors Don R.
Pember and Dwight L. Teeter, Jr., “Privacy and the
Press Since Time, Inc. v. Hill,” 50 Washington Law
Review 57 (1974); Charles B. Blackmar, distin-
guished jurist and former teaching colleague and
cherished friend of Professor Zuckman, for his in-
sights into First Amendment problems engendered
by lawyer advertising (he argued and won In re Mat-
terof R___ M. J_____ in the United
States Supreme Court); and West Publishing Com-
pany for its computerized storage and retrieval sys-
tem that made the progression from galley to page
proof to publication so much easier for the authors
and helped keep typographical errors to a minimum.

We would also like to thank Doug Marrano and
Chris Miller, students at Boston University Law
School, reference librarians Mary Jane Mallonee and
David King of the Widener School of Law, and refer-
ence librarians Rebecca Knight and Leslie Homzie of
the University of Delaware. Finally, we express our
utmost gratitude to Hubert Alpert, M.D., Herman B.
Segal, M.D. and Ronald Rodriguez, M.D., without
whose skill and dedication, Professor Zuckman might
not be making these acknowledgements.

T. BARTON CARTER
JULIET L. DEE

HARVEY ZUCKMAN
August 2000
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PART ONE

THE FIRST AMENDMENT
AND MASS
COMMUNICATIONS

CHAPTER I

THE FIRST AMENDMENT
IN PERSPECTIVE

A. INTRODUCTION

The development of mass communications
throughout the western world and particularly in
the United States in the twentieth century is a
product of both science and law. Science has given
us the technology by which individuals may commu-
nicate information, ideas and images across time
and space to other individuals. For this we owe a
debt of gratitude to scientists and inventors such as
Edison, Bell, Marconi, DeForest, and Zworykin.

However, technology does not exist in a vacuum.
It operates in organized societies governed by laws.
These societies may be open ones in which the
members are relatively free to express themselves
and to communicate with others by whatever means
available, or they may be relatively closed, with the
modes of communications tightly controlled by a

1
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very few persons. Gutenberg’s invention of move-
able type gave promise of spreading both literacy
and ideas to the masses, but in Elizabethan Eng-
land and beyond, licensing acts severely limited
access to the printing press to a few printers consid-
ered ‘“‘safe” by the ruling authorities. It was this
legal restriction on the utilization of the first tech-
nology of mass communication that led the great
poet John Milton to make his stirring call for a free
press in ‘‘Areopagitica.” In our own time the vast
promise of cable television was retarded for years
because of the complex of statutes and Federal
Communications Commission regulations designed
to reign in this new technology in order to protect
existing economic interests.

Thus, while technology is the necessary anteced-
ent to mass communication, a society’s laws ulti-
mately determine how the technology will be devel-
oped and how ‘“mass’ will be its reach.

In our country the fountainhead of the law gov-
erning mass communication is the First Amend-
ment to the Constitution which says in spare but
sweeping language ‘‘Congress shall make no law . ..
abridging the freedom of speech or of the press;
...”" The way this mandate is carried out tells us
much about the kind of society we have. For as that
giant of electronic journalism Edward R. Murrow
once noted, what distinguishes a truly free society
from all others is an independent judiciary and a
free press.
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B. BACKGROUND, THEORIES
AND DIRECTION OF THE
FIRST AMENDMENT

1. Background

At the time Madison was directed by Congress to
draft the amendment to the Constitution expressly
protecting free speech and press from governmental
encroachment, he and the other founders of the
Republic were acutely aware of the long history of
suppression in England and the Colonies of free
expression, particularly that concerning the affairs
of government. Even after Parliament refused to
renew the last of the licensing acts in 1695, the
Crown was largely able to retain its control over the
press by the imposition of heavy taxes on periodi-
cals in England, by the refusal to permit the intro-
duction of printing presses in many of the American
colonies and, most importantly, by vigorous enforce-
ment of the criminal law of seditious libel every-
where.

Under that law printers and publishers who of-
fended the government and its ministers could be
severely punished even when their statements were
true. The maxim at common law was ‘“‘the greater
the truth the greater the libel.”” The journalistic
exposure of a Watergate or Teapot Dome style scan-
dal would have been virtually impossible under that
law. Worse yet for the defendant, it was the
Crown’s judges who determined whether the utter-
ance or writing was defamatory to the government.
Needless to say, the prosecutors won nearly all of
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their cases, including one against Daniel Defoe for a
satirical essay “Shortest Way with Dissenters.” For
his efforts Defoe was fined, pilloried and impris-
oned.

Much the same fate befell a number of colonial
printers and publishers until the royal governor of
New York, William Cosby, instituted a prosecution
for seditious libel against a New York printer, John
Peter Zenger. Zenger had had the temerity to criti-
cize Cosby’s administration of the colony in the
pages of his Weekly Journal. In the face of the
uncontested fact of publication by Zenger and the
common law of libel previously described, the jury
refused to convict and the seed of a free press was
planted in America.

Doubtless, then, with this history in mind, the
press guarantee of the First Amendment was aimed
at the very least at the abuses of licensing, censor-
ship and punishment of political expression. Indeed,
when Alexander Hamilton asked what was meant
by freedom of the press, Madison responded that it
meant freedom from despotic control by the federal
government. Beyond this, the drafters failed to
hand down to us any clear theory of the Amend-
ment.

Only after the outbreak of World War I and the
consequent increase in radical agitation in the coun-
try, did the Supreme Court and constitutional
scholars begin to search for coherent theories to
explain the allowance or suppression of expression
in specific cases. This search for theory was further
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encouraged by the ruling in Gitlow v. New York
(1925) that the constraints of the First Amendment
applied to the states through the operation of the
due process clause of the Fourteenth Amendment.

2. Theories and Tests of the First Amend-
ment

Over the years a number of general theories have
been espoused to justify the existence of the First
Amendment guarantees of free speech and free
press. The most famous of these is the ‘“free trade
of ideas” espoused by Justices Holmes and Brandeis
in their dissenting opinion in Abrams v. United
States (1919) and their concurring opinion in Whit-
ney v. California (1927). By this theory the First
Amendment stands as a protector of truth emerging
from the public discussion of competing ideas.

Another major theory is the so-called Meiklejohn
interpretation of the First Amendment. Named af-
ter its leading proponent, Professor Alexander
Meiklejohn, this interpretation, broadly stated,
holds that ours is a self-governing society and the
First Amendment protects the freedom of thought
and expression directed to the process by which we
govern ourselves. Thus, it is concerned with the
need for the citizenry to acquire such qualities of
mind and spirit and such information as will make
possible responsible self-governance. Implicit in this
form of government is the idea that while the
people delegate certain responsibility to their elect-
ed representatives, they reserve for themselves the
means to oversee their government and that the
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elected representatives may not abridge the free-
dom of the people in maintaining this oversight.
Thus, in the Meiklejohn view, the central meaning
of the First Amendment is the protection it affords
to the public power of the people collectively to
govern themselves. See Meiklejohn, ‘“The First
Amendment is an Absolute,” 1961 Sup.Ct.Rev. 245,
253-263.

Practically, what this thesis translates into is
absolute protection for all thought, expression and
communication which bears on the citizen’s role of
self-government. Major emphasis is placed on politi-
cal expression: punishment for seditious libel be-
comes an impossibility. However, Meiklejohn would
also include within the coverage of the First
Amendment all aspects of educational, philosoph-
ical, scientific, literary and artistic endeavors be-
cause sensitivity to humanistic values and rationali-
ty in judgment are dependent upon these pursuits.
Other expression not directly or indirectly related to
the process of self-government would be beyond the
pale of the First Amendment, as perhaps horror
comic books.

Although no Supreme Court decision has com-
pletely accepted the Meiklejohn thesis, it has been
embodied to some extent in the law of defamation.
See e.g.,, New York Times Co. v. Sullivan (1964).
There, the Court found the state’s defamation law
constitutionally deficient in failing to provide safe-
guards for freedom of speech and press in libel
actions brought by public officials against critics of
their official conduct. Justice Brennan, speaking for
the Court, quoted James Madison. “If we advert to
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the nature of Republican Government, we shall find
that the censorial power is in the people over the
Government, and not in the Government over the
people.” This idea is, of course, at the heart of the
Meiklejohn interpretation. See also Near v. Minne-
sota (1931) for an earlier Supreme Court expression
of the same idea.

Other general theories of the First Amendment
include the somewhat cynical ‘“safety valve” idea of
permitting individual members and groups in soci-
ety to “let off steam” without seriously affecting
the status quo, and the more idealistic belief that
free expression is a necessary aspect of individual
development and growth.

Traditionally, a common underpinning of these
theories was the belief that protecting the indi-
vidual’s right to free speech against government
attempts to restrict inevitably served societal in-
terests as well. As a result, First Amendment ju-
risprudence concerned limitations on the power of
government or its agencies to act in certain ways,
e.g., the power of courts to enter judgments in
defamation actions. However, there are now those
who argue that the free speech rights of individu-
als are not always in concert with those of soci-
ety as a whole. For example, broadcast regulation
has been heavily influenced by a theory largely
developed by Professor Jerome A. Barron that the
First Amendment actually compels the govern-
ment to act affirmatively to insure freedom of ex-
pression by requiring citizen access to the mass
media. Although this theory has been rejected by



8 THE FIRST AMENDMENT Pt. 1

the Supreme Court with regard to the print me-
dia, it has been instrumental in forcing a wide
ranging re-examination of the nature of the First
Amendment in the late twentieth century. The
communitarian, as opposed to libertarian, ap-
proach to the First Amendment is also the basis
for proposals to limit various forms of hate
speech.

a. Absolutism

However, these general theories and principles do
not resolve hard cases. Thus, the quest has been for
operative or functional tests permitting reasonably
consistent decisions in the field of free expression.

The most extreme approach is the idea that the
First Amendment provides a central core of protec-
tion for expression in all circumstances—the so-
called absolutist approach. Although this approach
has been characterized as holding that the “no law”
injunction of the First Amendment means no law,
the absolutist schools of thought are more complex
than that.

The absolutists agree that the First Amendment
does provide a central core of protection, but to
determine whether particular expression is protect-
ed in the face of governmental efforts at regulation,
the broad language of the First Amendment must
be defined. What does “‘no law’” mean? What consti-
tutes abridgment? What is the expression that is to
be protected? “No law” is defined generally to in-
clude not only statutes but administrative regula-
tions promulgated pursuant to statutes, municipal
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ordinances, executive orders and court orders. Inso-
far as abridgment is concerned, the absolutists
would permit limitations on free expression inciden-
tal to reasonable regulation promulgated pursuant
to a “law” directed solely to controlling the time,
place and manner of expression. In determining
whether a challenged regulation is reasonable, the
absolutists would reject any regulation based on a
law that does not contain appropriate safeguards to
limit administrative discretion. If such safeguards
are present the absolutists would then look to see
whether the regulation has created a sufficient in-
road on expression by its nature, degree and impact
so as to constitute an ‘“‘abridgment” of free expres-
sion.

The key to understanding the absolutist’s view of
abridgment is recognition that regulation must re-
late only to time, place and manner of the presenta-
tion of expression and that such regulation must
not be so restrictive as to interfere with the sub-
stance of expression. See, e.g., Saia v. New York
(1948), in which Justice Douglas, an adherent of
absolutism, while conceding that some narrow regu-
lation of sound trucks to prevent abuses would be
constitutionally permissible, held unconstitutional a
local ordinance which forbade the use of sound
amplification devices except with the permission of
the chief of police. The grant of such permission
was placed in the chief’s sole discretion and thus
under the ordinance he was in a position to deter-
mine not only the time, location and volume of
operation but the kind of speech that might be
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amplified and the particular groups that might use
amplification equipment.

Of the various absolutist views of the scope of the
First Amendment, perhaps the most celebrated is
that held by the late Justice Hugo Black. Justice
Black was an adherent of the Holmes-Brandeis
view of the First Amendment as primarily a protec-
tor of the free market in ideas. However, he was
wary of their “‘clear and present danger test” dis-
cussed below, because judges could hold that certain
expression in certain circumstances failed the test
for First Amendment protection. Rather, Justice
Black came to believe that all ideas and their ex-
pressions, including the libelous and the obscene,
are to be given absolute protection. This view of the
scope of the First Amendment is, of course, more
expansive than that taken by Meiklejohn and has
never commanded majority adherence on the Court.

While Justice Black was an implacable foe of any
infringement of free expression except the most
incidental occasioned by reasonable “time, place
and manner” regulation, “speech” and “press”
were to him technical terms and only expression
encompassed within those terms was to be protect-
ed. Justice Black normally defined ‘“‘speech” and
“press”’ more broadly than anyone else on the
Court, but in the context of public demonstrations
he defined “speech” very narrowly so as to exclude
expression bound up with essentially physical con-
duct. For instance, in Adderley v. Florida (1966), he
spoke for the Court in upholding the convictions of
32 students who demonstrated in a nonviolent man-
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ner on a nonpublic jail driveway to protest the
arrests of fellow students and local segregation poli-
cies. The 32 were among 200 students who had
apparently blocked the driveway and had engaged
in singing, clapping and dancing to protest what
they believed to be an unjust situation. Among the
dissenters in the Adderley case were Justice Black’s
usual allies in First Amendment cases, Justices
Douglas and Brennan and Chief Justice Warren.

At bottom, whatever their differences as to the
reach of the First Amendment, the late Justice
Black and the other absolutists were attempting to
remove from the judiciary the power to balance the
interest in free expression against the exigencies of
the times. For them, the balance was struck once
and for all in favor of freedom of speech and press
by the drafters of the Bill of Rights and that bal-
ance may not be disturbed.

b. The “Clear and Present Danger” Test

Another approach reflective of the free trade of
ideas approach, was the ‘“‘clear and present danger”
test. Proposed by Justice Holmes in Schenck v.
United States (1919), the test permitted the punish-
ment of expression when “the words used are used
in such circumstances and are of such a nature as
to create a clear and present danger that they will
bring about the substantive evils that Congress has
a right to prevent. It is a question of proximity and
degree.”

In Schenck, the expression was in the form of a
leaflet authorized by the American Socialist Party



12 THE FIRST AMENDMENT Pt. 1

attacking the Conscription Act of World War I and
urging recent conscripts to resist serving in the
armed forces by asserting their alleged rights under
the Thirteenth Amendment. Defendant, an officer
of the party, was indicted, inter alia, for conspiracy
to violate the Espionage Act of 1917 by causing and
attempting to cause insubordination in the military
forces and obstruction of the recruiting and enlist-
ment service during a period of war. In the circum-
stance of war time, Holmes, who had himself been
an officer in the Union Army during the Civil War,
found that the leaflet created a danger of disruption
of the war effort of sufficient proximity and magni-
tude to permit punishment in the face of the sweep-
ing guarantees of the First Amendment.

Aside from the problem that it frankly permits
the Congress in certain circumstances to legislate
punishment of expression, the test is vague and
difficult to apply. As Brandeis and Holmes admitted
in their concurring opinion in Whitney v. California
(1927), the Supreme Court had not yet “fixed the
standard by which to determine when a danger
shall be deemed clear; how remote the danger may
be and yet be deemed present; and what degree of
evil shall be deemed sufficiently substantial to justi-
fy resort to abridgement of free speech and assem-
bly as the means of protection.”

Moreover, even if there were a common under-
standing of the meaning of the test, the results of
its application to challenged legislation directly or
indirectly prohibitive of expression would vary ac-
cording to extrinsic circumstances such as war or
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peace, cold war or detente, and prosperity or depres-
sion. Expression that might be afforded First
Amendment protection from legislative repression
in one social context might be denied it in another,
and the speaker or publisher would not know
whether his particular expression was safeguarded
until the courts passed upon it. Thus, the test might
have the effect of discouraging borderline writings
or utterances.

In recent years, doubts about the test by civil
liberties oriented justices and constitutional schol-
ars and the hostility of those more state security
oriented, have sapped ‘“‘clear and present danger’’ of
its vitality as constitutional doctrine. For instance,
Brandenburg v. Ohio (1969) involved a prosecution
for violation by certain members of the Ku Klux
Klan of the Ohio criminal syndicalism statute. Al-
though this prosecution was much like earlier pros-
ecutions in which the “clear and present danger”
test had been employed (compare Whitney v. Cali-
fornia (1927) involving a similar state criminal syn-
dicalism statute), the per curiam opinion of the
Supreme Court striking down the state law as an
infringement of the First Amendment did not men-
tion the test. Rather, the Court simply drew a
distinction between advocacy of forcible or illegal
political action in the future and advocacy directed
to inciting imminent lawless action and likely to
produce just such action. Only the latter is unpro-
tected speech.

It was long thought that the requirement of im-
minence provided almost absolute protection for the
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mass media against suits for inciting members of
the audience to inflict physical harm on themselves
or others. A recent U.S. Court of Appeals case has
challenged this assumption. In Rice v. Paladin
(1997), the family of a murder victim sued the
publisher of a how-to book for hitmen. The murder-
er had used techniques described in the book to
commit the murder. The appellate court overturned
the dismissal-on First Amendment grounds—of the
suit, concluding that the book was not protected by
the First Amendment.

c. Ad Hoc Balancing of Interests

In Justice Frankfurter’s dissent in Bridges is the
seed of another general approach to First Amend-
ment cases. In his opinion Justice Frankfurter em-
phasized that other interests protected by the Bill of
Rights were also at stake—the interests of due
process of law and fair trial. He would not give any
special deference to the interests protected by the
First Amendment. “Free speech is not so absolute
or irrational a conception as to imply paralysis of
the means for effective protection of all the free-
doms secured by the Bill of Rights. ... In the cases
before us, the claims on behalf of freedom of speech
and of the press encounter claims on behalf of
liberties no less precious.” Bridges v. California
(1941).

Frankfurter would resolve competing claims by
weighing their relative importance in each case. In
Bridges, he came to the conclusion that the interest
in the impartial administration of justice out-
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weighed the competing interest in allowing the Los
Angeles Times through its editorial pages to at-
tempt to prevent a judge from granting a request
for probation from several labor organizers convict-
ed of strong arm tactics, or in allowing Harry
Bridges, a Pacific Coast longshoremen’s union lead-
er, to proclaim in the newspapers his threat to tie
up the entire Pacific Coast shipping business if a
court order of which he disapproved was enforced.

Frankfurter’s approach formed the basis for the
ad hoc balancing of interests. This balancing of
First Amendment interests was embraced by a ma-
jority of the Court in American Communications
Association v. Douds (1950), in which certain labor
unions attacked a provision of the Labor Manage-
ment Relations Act barring unions from access to
procedures important to the collective bargaining
process unless their officers executed affidavits de-
claring, among other things, that they were not
members of or affiliated with the Communist Party.
The unions contended that the provision violated
union leaders’ fundamental rights guaranteed by
the First Amendment such as the right to hold and
express whatever political views they choose and to
associate with whatever political groups they wish.
In concluding that the section of the act was com-
patible with the First Amendment, Chief Justice
Vinson weighed First Amendment interests against
the interest to be fostered by the statute in ques-
tion, i.e., interstate commerce free from the disrup-
tion of political strikes.



16 THE FIRST AMENDMENT Pt. 1

Perhaps the most explicit statement of this ap-
proach was made by Justice Harlan in Konigsberg
v. State Bar of Cal. (1961). There Konigsberg, a
candidate for admission to the California Bar, was
denied a license to practice law because he had
refused to answer questions put to him by a bar
committee (acting as a state agency) concerning his
alleged membership in the Communist Party. Ko-
nigsberg challenged the state’s action on several
grounds including violation of protected rights of
free speech and association. In rejecting this chal-
lenge Justice Harlan said, “Whenever ... these
constitutional protections are asserted against the
exercise of valid governmental powers a reconcilia-
tion must be effected, and that perforce requires an
appropriate weighing of the respective interests in-
volved [citations omitted]|.... With more particular
reference to the present context of a state decision
as to character qualifications, it is difficult, indeed,
to imagine a view of the constitutional protections
of speech and association which would automatical-
ly and without consideration of the extent of the
deterrence of speech and association and of the
importance of the state function, exclude all refer-
ence to prior speech or association on such issues
[concerning bar membership] as character, purpose,
credibility or intent.” Following this standard, a
majority of the Court found that the state’s interest
in safeguarding the bar from possible subversive
influence outweighed interests protected by the
First and Fourteenth Amendments.



Ch. 1 IN PERSPECTIVE 17

A major question raised by the balancing ap-
proach is the relative weight to be given to each
interest. How strong does the government’s interest
have to be to outweigh the free-speech interest?
This depends on the type of restriction that is at
issue in the case. Where the restriction is based on
the content of the speech, the Court applies strict
scrutiny. Under strict scrutiny, in order to prevail,
the government must demonstrate a compelling
government interest and show that the restriction
on speech is the least restrictive means of achieving
that interest. If the restriction is content neutral,
intermediate scrutiny applies. The government need
only show that the restriction serves an important
government interest and that the restriction is nar-
rowly tailored to serve that interest.

The ad hoc balancing approach has the virtue of
pragmatism. It recognizes the importance of First
Amendment interests but permits the making of
pragmatic judgments as to when those interests
should prevail over other and conflicting interests,
often of a state security nature. But this virtue
may also be a vice, for the protections afforded by
the First Amendment are stated in absolute terms
and the Amendment makes no provision for re-
stricting freedom of speech and press when other
interests are in conflict. This approach also suffers
from vagueness. Because it is ad hoc, no consis-
tent weight can be given to conflicting interests
and the lower court judges are left on their own to
determine when First Amendment interests are
outweighed. Under such an approach a judge’s
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predilections either for state security or individual
liberties may be easily rationalized and, as with
the “clear and present danger” test, the individual
can never have any advance notice whether his in-
terest in freedom of expression will outweigh some
competing interest of the state expressed in its
legislation. See Frantz, “The First Amendment in
the Balance,” 71 Yale L.J. 1424, 1440-1443 (1962).

d. Definitional Balancing

Another approach to the balancing of government
and speech interests was first enunciated in Chap-
linsky v. New Hampshire (1942), which addressed
the constitutionality of a New Hampshire statute
construed to ban “words likely to cause an average
addressee to fight.”

In upholding the statute, the Court stated that
certain classes of speech had never been thought to
raise a constitutional problem. They included the
lewd and obscene, the profane, the libelous and
insulting or “fighting words.”

At first glance this approach, placing entire
classes of speech outside the protective ambit of the
First Amendment, gives much more guidance for
future decisions than the ad hoc approach. Often
however, it creates a different uncertainty due to
the difficulty of defining these classes of speech.
Thus, the court has struggled for more than thirty
years to define obscenity, a struggle that reduced
Justice Stewart to declaring in Jacobellis v. Ohio
(1964), that he couldn’t define hard core pornogra-
phy but he knew when he saw it. Similar problems
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exist with the definition of commercial speech. See,
e.g., Central Hudson Gas & Electric Corp. v. Public
Service Commission of New York (1980) (Justice
Steven’s concurring opinion).

The other problem with definitional balancing is
that there is a danger of overreaching. Essentially,
definitional balancing is a finding that the societal
interest in restricting a certain type of speech al-
ways outweighs the value of that speech, regardless
of context or circumstances. Thus, prior to 1964,
there was no constitutional protection for libel, even
for discussions of the performance of public offi-
cials. This, of course, was changed by New York
Times Co. v. Sullivan.

The preceding approaches or tests have not been
consistently applied by their proponents to all First
Amendment problem areas and when they are ap-
plied the competing approaches do not always yield
results in conflict with each other. But, again with
the caveat that tests or theories cannot always be
relied upon to predict the outcome of specific cases,
an understanding of them is useful in predicting the
direction of the Supreme Court in relation to the
First Amendment.

3. Present Direction of the Supreme Court

The transition from the Burger Court to the
Rehnquist Court has not presented anywhere near
the radical change in direction that occurred be-
tween the Warren and Burger courts. Even though
many of the Justices, especially the five newest
(Kennedy, Souter, Thomas, Ginsburg and Breyer)
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have not clearly articulated their approach to the
First Amendment, it is possible to make some tenta-
tive judgments about the direction of the current
Supreme Court regarding First Amendment philos-
ophy.

It appears that the entire Court has embraced an
ad hoc balancing approach, some justices perhaps
more completely than others. This ad hoc balancing
approach has produced a more limited view of the
First Amendment than existed in the Warren era.

Often, as part of its attempt to balance the partic-
ular interests at stake, the Court will apply a “test”’
or set of guidelines to the specific facts of the case.
For example, in Central Hudson Gas & Electric
Corp. v. Public Service Commission of New York
(1980), Justice Powell enunciated a four-part test to
determine the constitutionality of restrictions on
commercial speech. First, is the commercial speech
protected by the First Amendment? (At a minimum,
it should not involve illegal activity, nor should it be
false or misleading.) Second, is there a substantial
government interest in restricting the speech?
Third, does the regulation directly advance the as-
serted government interest? Fourth, is the regula-
tion no broader than necessary to serve the asserted
government interest?

This ‘‘test,”” essentially a form of intermediate
scrutiny, is typical of the Court’s approach in that it
forces the government to articulate a competing
public interest that justifies restricting First
Amendment rights, recognizes that such competing
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interests can outweigh First Amendment rights,
and requires the government to narrowly tailor its
restrictions. See also Press-Enterprise Company v.
Superior Court (II) (1986).

One developing trend is a blurring of the tradi-
tional distinction between strict scrutiny and inter-
mediate scrutiny. One example of this is the use of
“narrowly tailored” in applying strict scrutiny. See,
e.g., McIntyre v. Ohio Elections Commission (1995).
Justice Breyer took this one step further by using a
new formulation in analyzing a series of regulations
aimed indecent cable programming. He asserted
that the analysis should be whether a regulation
“properly addresses an extremely important prob-
lem, without imposing, in light of the relevant in-
terests, an unnecessarily great restriction on
speech.” Denver Area Educational Telecommunica-
tions Consortium, Inc. v. Federal Communications
Commission (1996).

In addition, some Justices seem to be limiting
content regulation, and thus, the application of
strict scrutiny, to those laws that discriminate not
merely on content, but rather on viewpoint. For
example, in Turner v. Federal Communications
Commission (1997), the majority applied intermedi-
ate scrutiny even though the Congressional findings
of fact which formed the justification for the cable
must-carry rules referred to the importance of
broadcast stations’ providing educational and infor-
mational programming, as well as local news and
public affairs programming.
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Obviously, whenever ad hoc balancing is used,
one of the keys is the weight given to the First
Amendment interest involved. In the Court’s eyes
all First Amendment rights are not created equal.
Rather, the Court has established at least three
distinct hierarchies of speech that are used to deter-
mine the degree of First Amendment protection
involved.

One hierarchy is based on the actual content of
speech. In what is essentially a refined version of
definitional balancing the Court has taken the posi-
tion that protected expression is not monolithic but
divisible into categories with the extent of First
Amendment protection dependent upon the intrin-
sic worth of the expression in each category. See
Young v. American Mini Theatres (1976); Federal
Communications Commission v. Pacifica Founda-
tion (1978) (opinion of Justice Stevens joined by
Chief Justice Burger and Justice Rehnquist); 44
Liquormart, Inc. v. Rhode Island (1996). This posi-
tion raises some very thorny questions for the
courts: what criteria should they use in categorizing
protected speech; how will individual judges be able
to cast aside their own personal value systems in
determining objectively the comparative worth of
particular expression; and finally, what degree of
First Amendment protection will be afforded each
of the categories of expression? These questions led
some Justices to question this approach in 44 Li-
quormart. (Opinions of Justices Stevens, Thomas,
and Scalia).
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The mode of transmission of speech is also used
to determine the degree of First Amendment pro-
tection available. The Court has long held that
differences in the characteristics of new media justi-
fy the application of different First Amendment
standards. Thus, in Miami Herald Publishing Com-
pany v. Tornillo (1974) the Court declared unconsti-
tutional a statute granting an individual attacked
by a newspaper the right to have a response printed
in that newspaper; yet the Court upheld a similar
regulation applying to broadcasters in Red Lion
Broadcasting Company v. FCC (1969). The prolifer-
ation of new communication technologies is forcing
the Court to address the issue more frequently. See
Turner v. Federal Communications Commission
(1997) (Upholding the must-carry rules for cable);
Reno v. A.C.L.U. (1997) (Holding restrictions on
indecent material transmitted over the Internet un-
constitutional). As the number of new communica-
tion technologies continues to grow and the technol-
ogies start to converge (e.g., what is the difference
between a movie transmitted over the Internet ac-
cessed by a cable modem, and regular cable pro-
gramming?), the Court may find it more and more
difficult to differentiate them in terms of appropri-
ate First Amendment standards.

Finally, recognizing that the right to publish
news can be seriously restricted by limitations on
the right to gather news, the Court has extended
some First Amendment protection to newsgather-
ing, often under the rhetoric of a right of access.
See Branzburg v. Hayes (1972); Richmond Newspa-
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pers, Inc. v. Virginia (1980). However, the degree of
protection afforded newsgathering is nowhere near
as extensive as that given dissemination of news, a
situation unlikely to change given Chief Justice
Rehnquist’s strong opposition to protection for
newsgathering. See Gannett Co., Inc. v. DePasquale
(1979).

The good news for advocates of strong First
Amendment protection is that the decisions pro-
duced by the ad hoc balancing approach tend to
make small adjustments in the law as opposed to
sweeping changes. The bad news is that because the
ad hoc approach depends so heavily on the value
that each Justice attaches to the government inter-
est asserted, as well as to the speech involved, there
is much less guidance for the lower courts.

Other trends in the Court’s approach to the First
Amendment include a continued departure from the
idea that time, place and manner restrictions on
protected expression may not be influenced by the
content of the expression except where captive or
juvenile audiences are involved, i.e., the restrictions
must be ‘“content neutral.” In Young v. American
Mini Theatres, Inc. (1976), a five-justice majority
upheld a Detroit zoning ordinance that required
dispersal of “‘adult’” bookstores and motion picture
theaters but not other bookstores and theaters in
order to protect established commercial and resi-
dential neighborhoods. This ‘‘place’ restriction was
justified on the basis of the type of books sold and
the motion pictures exhibited. In other words, the
majority ‘“‘peeked’ at the content of the expression
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here and, having peeked, upheld the place restric-
tion embodied in the ordinance because of the con-
tent. See also City of Renton v. Playtime Theaters,
Inc. (1986); Reno v. A.C.L.U. (1997) (Opinion of
Justice O’Connor joined by Chief Justice Rehn-
quist).

Also, in the past, the Court, perhaps to conserve
judicial energy, occasionally avoided the philosoph-
ical struggle over the proper approach to the First
Amendment by nullifying statutes, ordinances and
governmental regulations infringing free expression
simply on the basis of their ‘“vagueness” or “over-
breadth.” See, e.g., Erznoznik v. Jacksonville (1975)
(ordinance making it a public nuisance and a crimi-
nal offense for a drive-in movie theater to exhibit
any film containing nudity if the screen is visible
from the street held overbroad and struck down as
violative of the First Amendment). However, the
Court now seems to be narrowing the application of
the “vagueness” and ‘‘overbreadth’ devices. See,
e.g. Young v. American Mini Theatres, Inc. (1976)
(all opinions); New York v. Ferber (1982) (statute
prohibiting the promotion of a sexual performance
by a child by distributing material which depicts
such performances held not substantially over-
broad).

Finally, the Court’s application of the over-
breadth doctrine may have changed considerably.
The majority opinion in R.A.V. v. City of St. Paul,
Minnesota (1992), written by Justice Scalia, has
introduced an entirely new element to definitional
balancing and overbreadth analysis. A city ordi-
nance construed to apply only to fighting words was
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nevertheless unconstitutional on its face because it
only applied to those arousing ‘‘anger, alarm or
resentment in others on the basis of race, color,
creed, religion or gender.” According to Scalia, even
categories of speech ‘“not within the area of consti-
tutionally protected speech,” cannot be subjected to
“content discrimination unrelated to their distinc-
tively proscribable content.”” Because the antibias
ordinance did not apply to other types of fighting
words, it constituted impermissible content regula-
tion. The four Justices who rejected this new ap-
proach to definitional balancing nevertheless found
the ordinance substantially overbroad and thus, un-
constitutional.

C. THE DICHOTOMY BETWEEN PRIOR
RESTRAINT AND SUBSEQUENT
PUNISHMENT OF EXPRESSION

On one point adherents of all schools of thought
appear to agree. At a minimum the First Amend-
ment was adopted to prevent the federal govern-
ment—and later the state governments through the
Fourteenth Amendment—from instituting a general
system of prior restraint on speech or press similar
to that employed in England and the Colonies in
the seventeenth and eighteenth centuries, i.e., li-
censing of the press and censorship of expression.

There were those, including Blackstone in his
Commentaries on the Laws of England, who be-
lieved that freedom of the press consisted only in
proscribing prior restraints upon publication and
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that once publication was made the publisher had
to accept the consequences which might be imposed
upon him by an offended government or individual.
That First Amendment protection extended also to
attempts by government to punish completed utter-
ances and publications through imposition of crimi-
nal sanctions was not fully settled until the formu-
lation of the ‘“clear and present danger” test in
Schenck v. United States (1919). That the Amend-
ment further provided the publisher or speaker
some protection against subsequent civil defamation
actions was not recognized until New York Times
Co. v. Sullivan, supra.

Despite the fact that the threat of subsequent
criminal punishment and civil judgments for dam-
ages may have a substantial deterrent effect upon
free expression, the Supreme Court has not, as
indicated in the preceding sections, achieved any-
where near the consistency of doctrine that it has
regarding the condemnation of administrative and
judicial prior restraints.

There are many reasons besides the historical for
the Court’s hostility toward governmental action
smacking of prior restraint. Professor Emerson in
his classic article ‘“The Doctrine of Prior Restraint,”
20 Law and Contemporary Problems 648 (1955),
provides us with a modern catalogue of these rea-
sons. A system of prior restraint is broader in its
coverage, more uniform in its effect and more easily
and effectively enforced than subsequent punish-
ment. Everything which is published or publicly
uttered would be subject to scrutiny. Then, too,
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expression which is banned never sees the light of
day and that which is not banned may be so delayed
in the administrative mill that it becomes superflu-
ous or obsolete when it is ““cleared.” The procedural
safeguards of the criminal judicial process, includ-
ing public scrutiny, are not present to the same
degree in the administrative censorial process. Fi-
nally, the entire process is geared toward suppres-
sion and the censor will be impelled to find things
to suppress.

The landmark case recognizing the dangers of
prior restraint is Near v. Minnesota (1931). There, a
state statute provided for the abatement as a public
nuisance of ‘“malicious, scandalous, and defamato-
ry”’ publications. The statute further provided that
all persons guilty of such a nuisance could be per-
manently enjoined from further publication of mali-
cious, scandalous and defamatory matter. A county
attorney brought an action under the statute to
enjoin The Saturday Press on the ground that it
accused law enforcement agencies and officials of
the city of Minneapolis with failing to stop vice and
racketeering activities allegedly controlled by a
“Jewish Gangster.”” In the face of the publisher’s
claim that his activities were protected by the First
and Fourteenth Amendments, the trial court per-
petually enjoined him from conducting a public
nuisance under the name of The Saturday Press or
any other name. The state supreme court affirmed
the injunctive order. The United States Supreme
Court reversed. Cutting through the peculiar proce-
dures of the statute, the Court indicated that its



Ch. 1 IN PERSPECTIVE 29

object and effect was to suppress further publica-
tion. This they equated to prior restraint of the
press. Moreover, if the person enjoined were so bold
as to resume his or her publishing activities, he or
she would have to submit the material to the appro-
priate judicial officer for clearance prior to publica-
tion in order to avoid being held in contempt of
court for violation of the injunctive order. To the
Court this constituted effective censorship prohibit-
ed by the due process clauses of the First and
Fourteenth Amendments.

This decision stands out for many reasons. It was
the Court’s first definitive statement concerning the
constitutionality of prior restraint on expression.
More than this, it made clear that what was impor-
tant was not the form governmental action took but
its effect on speech and press. Furthermore, be-
cause it indicated that the constitutional ban on
prior restraints was not absolute and did permit
certain narrow exceptions, it opened up the ques-
tion of the precise limits of the First Amendment in
this area. Finally, it made the point very clearly
that while expression was generally protected from
prior restraint, it might subsequently be punished if
it were determined that the expression was unlaw-
ful. This dichotomy drawn by the Court in Near
persists today. It was relied upon expressly by four
of the Justices in their separate opinions in New
York Times Co. v. United States (1971) (the ‘“Pen-
tagon Papers’’ case). See also Vance v. Universal
Amusement Co., Inc. (1980).
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D. INFORMATION AS PROPERTY

As the United States moves further towards an
information-based economy, there is an increasing
conflict between the property rights in information
and the free flow of ideas protected by the First
Amendment.

1. Conflict Between Economic Interests and
Information Flow

The primary motivation for information owners
restricting others’ First Amendment rights is an
economic one. Often it is simply a question of
seeking compensation for what is seen as the use of
someone else’s property. In other words, anyone
who is willing to pay can disseminate the informa-
tion. Other times the purpose is to obtain a compet-
itive edge through exclusive coverage of a news or
entertainment event. For example, ABC originally
claimed exclusive rights to some of the July 4, 1986
Statue of Liberty festivities.

Sometimes, however, the primary motivation is
not an economic one. For example, a Boston cable
news channel attempted unsuccessfully to prevent
Congressional candidate James Roosevelt from us-
ing an unauthorized tape of its interview with his
opponent, Joseph Kennedy, in his campaign adver-
tisements. The cable channel claimed that this par-
ticular use of its programming would damage its
credibility as a news organization.

In another case author J.D. Salinger sought to
enjoin a biography of him containing excerpts from
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personal letters that he had donated to various
school libraries. Here, the issue was not who would
get to distribute the information or profit from it,
but whether it would be distributed at all.

The conflict between information rights and First
Amendment values can take place within the frame-
work of many different areas of the law including
right of publicity, trademark law, trade secret law,
and contract law. However, copyright law is proba-
bly the best illustration of the problems raised by
the conflict and attempts to strike an accommoda-
tion between these competing interests.

2, Copyright and the First Amendment

The legal concepts of American copyright law and
the provisions of the Copyright Act of 1976, 17
U.S.C.A. § 101 et seq., 90 Stat. 2541 (1976) are
summarized in another volume of the ‘“Nutshell”
series and will not be generally repeated here. It is
enough to say that the Congress, pursuant to con-
stitutional authority, can and does protect the own-
ers of intellectual property in fixed form such as
writings, photographs, and sight and sound record-
ings from having their creations copied and approp-
riated by others. Such copying and appropriation of
copyrighted works constitutes infringement for
which the copyright holder may seek civil remedies
and the federal government may in certain cases
seek criminal sanctions.

Although the aim of copyright law to encourage
the production of intellectual property is laudable,
it can have the effect of limiting distribution of
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copyrighted material even in the face of First
Amendment claims by the news media.

Thus in Roy Export Co. v. Columbia Broadcasting
System, Inc. (1982), CBS’s claim of First Amend-
ment protection in the use, on the occasion of
Charlie Chaplin’s death, of a special compilation of
excerpts from Chaplin’s motion pictures in which
Roy Export Co. held the copyright was rejected by
the United States Court of Appeals. In affirming
that CBS had been guilty of copyright infringement
in using ‘““the compilation” originally prepared for
the 1972 Academy Award Presentations during
which Chaplin received a special ‘“Oscar,” the Sec-
ond Circuit made clear that it would be a very rare
case in which copyrighted material was so imbued
with news value as to subordinate the copyright
holder’s protection to First Amendment claims.

It should be noted, however, that raw news and
information are not subject to copyright and are in
the public domain for anyone to disseminate. See
International News Service v. Associated Press
(1918) in which the Supreme Court recognized that
the substance of the news of the day was not
copyrightable because of the obvious public policy
that such history should be made freely available to
all. However, the way news or information is orga-
nized, including the words used and the manner
chosen by the reporter or publisher to express the
news or information gathered, is copyrightable.

Sometimes the line between the news and some-
one’s expression of the news is a difficult one to
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draw. The determination of when two descriptions
of an event are similar enough to constitute copy-
right infringement is not governed by any clear
guidelines.

It should be obvious that copyright protection
provides a serious limitation on the use of existing
material by the news media. However, the noncon-
stitutional “fair use’ defense to copyright infringe-
ment suits provides at least limited protection for
First Amendment values by affording journalists
some right to publish copyrighted material.

This defense is not statutory in origin but was
created by the courts, apparently in the belief that
public policy requires persons other than the copy-
right owner to be able to use the owner’s work
under strictly limited conditions in certain contexts
in which it will be of value to the public. This
defense has often been misunderstood by the courts
and has not been defined with any great precision.
Nevertheless, certain features of the defense can be
discerned. One may be protected in copying anoth-
er’s copyrighted work where the copying is not
likely to hurt the present and potential markets for
the copyrighted work and where the copying is
likely to be of substantial benefit to the public. In
determining whether the use of another’s creation
is a ““fair use,” the purpose of the defendant’s work,
the amount of copying involved, the public interest
in the copyrighted material, the nature of the media
involved and the effect of the copying on the market
value of the plaintiff’s work are all factors to be
considered. An example of the balancing of these
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factors is Time, Inc. v. Bernard Geis Associates
(1968), in which a book publisher reproduced sever-
al frames of the Zapruder home movie of the Ken-
nedy assassination in a book about the assassina-
tion. In holding the reproduction of the frames a
fair use, the court balanced the great public interest
in information concerning the assassination against
the doubtful effect of the reproduction on the mar-
ket value of Time, Inc.’s copyright in the entire
film.

These principles have now been given explicit
statutory recognition in § 107 of the 1976 Copy-
right Act which states that in determining whether
the use made of a work in any particular case is a
fair use, the following four factors shall be consid-
ered:

1. the purpose and character of the use, in-
cluding whether such use is of a commercial
nature or is for nonprofit educational purposes;

2. the nature of the copyrighted work;

3. the amount and substantiality of the por-
tion used in relation to the copyrighted work as a
whole; and

4. the effect of the use upon the potential
market for or value of the copyrighted work. 17
US.C.A. § 107.

The public interest is central to a successful invo-
cation of the fair use defense. Statutory protection
of expression encourages authors and artists to con-
tinue to produce original works; continued produc-
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tion and dissemination of these works aids the flow
of ideas throughout society. However, statutory pro-
tection can also retard the flow of ideas, offering a
work so much protection that the ideas contained
therein are no longer free to enter the marketplace.
The fair use defense moderates this overprotection,
thus stimulating the circulation in society of the
ideas and information that the copyrighted work
contains. This rationale for the defense explains
some of the more common examples of fair use,
such as the quotation or paraphrase of passages
from books in book reviews and the limited quota-
tion of copyrighted materials in news stories.

At bottom, then, two elements predominate in
determining the availability of the fair use defense:
(1) the intensity of the public interest in the free
dissemination of portions of particular copyrighted
works (e.g., the desire of the public for as much
opinion and information about the Kennedy assassi-
nation as possible); and (2) the effect such free
dissemination will have on the property value of or
income from the particular copyrighted work (e.g.,
parody of a literary work or motion picture in such
detail that an audience exposed to the parody will
have little desire to pay for the privilege of reading
or viewing the original).

Harper & Row Publishers, Inc. v. Nation Enter-
prises (1985) is a good example of the difficulty of
applying the fair use defense in a “news’’ context.
Harper & Row had contracted for various exclusive
rights to President Gerald Ford’s memoirs, “A
Time to Heal,” including the right to license
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prepublication excerpts. Harper & Row had then
granted Time Magazine the right to excerpt 7,500
words from President Ford’s account of his decision
to pardon President Nixon in return for $25,000
(half in advance), such publication to take place one
week before the publication of the book. Prior to
Time’s scheduled publication, Victor Nevasky, edi-
tor of The Nation Magazine, obtained an unautho-
rized copy of “A Time to Heal.” Working directly
from this manuscript, he produced a 2,250 word
article consisting exclusively of quotes, paraphrases
and facts drawn from the Ford manuscript. This
article appeared before the scheduled publication of
the Time article. As a result Time did not publish
its article and refused to pay Harper & Row the
remaining $12,500.

In the ensuing copyright action, The Nation re-
lied on fair use and the First Amendment to defend
its actions. In a 6-3 decision the Court held that
The Nation’s excerpt was not a fair use. In applying
the four factors of fair use, the Court first held that
the general purpose was indeed news reporting, but
that the more specific purpose was to supplant “the
copyright holder’s commercially valuable right of
first publication.”

In examining the nature of the copyrighted work,
the Court acknowledged that it was a factual work
and that the need to disseminate factual works is
greater than that for fictional works. Having done
so, however, the Court then focused on the unpub-
lished nature of the work and decided that fair use
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has a more limited application to wunpublished
works.

A key issue was the amount and substantiality of
the portion used. Here, although there was some
dispute as to exactly how much of The Nation’s
article consisted of infringing material, it was clear
that overall it was a very small amount when com-
pared to the entire text of “A Time to Heal.”” The
Court, however, viewed this as a qualitative as well
as a quantitative issue, and found that the material
on the Nixon pardon was the heart of the book and
that the quotes used in The Nation’s article were
the essence of that article. In that sense the portion
used was substantial.

For the Court, the easiest part of the test was the
effect on the market for the copyrighted work.
Harper & Row had lost $12,500 when Time can-
celled its projected article as a result of The Na-
tion’s article. When considered in conjunction with
the analysis of the other three factors, the finding
against fair use was clear.

Justice Brennan wrote a sharp dissent accusing
the majority of extending copyright protection to
information and ideas. In his view the purpose of
the work—news reporting—and the nature of the
copyrighted work—historical and factual—sup-
ported a fair use defense. He found the amount
taken not to be excessive even though it dealt with
the most important part of the book. Because he
believed that the cancellation by Time was as much
a result of information contained in The Nation
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article as expression appropriated from Ford’s book,
he did not find that the infringement had any
serious effect on the market for the copyrighted
material.

The significance of this case is in some ways
difficult to determine. Some would argue it is limit-
ed to the rather unusual facts of the case. Although
there was no proof the manuscript was stolen, the
Court appeared to assume that it was. Also, the
infringing work was published prior to the copy-
righted work, a fact emphasized by the Court. Giv-
en that most fair use cases involve someone copying
an already published work, it may be relatively easy
to distinguish Harper & Row.

On the other hand, if it operates, as dJustice
Brennan suggests, to restrict the fair use defense to
a point where information itself acquires some copy-
right protection, then it presents a serious threat to
the free flow of information protected by the First
Amendment.

The limitations of fair use as a vehicle for First
Amendment protection became even more apparent
in Salinger v. Random House, Inc. (1987). Author
J.D. Salinger sought to restrain the publication of a
biography of him on the grounds that it contained
excerpts from copyrighted letters that he had writ-
ten. The biographer, lan Hamilton, had obtained
copies of the letters from various college libraries to
which they had been donated by their recipients. As
in Harper & Row the case was treated strictly as a
copyright case with no real First Amendment is-
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sues. For the court of appeals, the key question was
whether or not the use of the excerpts from the
letters constituted fair use.

The court of appeals relied heavily on Harper &
Row for its fair use analysis because it was ‘“‘the
court’s first delineation of the scope of fair use as
applied to unpublished works.”

In considering the application of the four fair use
factors to Hamilton’s use of the Salinger letters, the
court started by categorizing the purpose of the use
alternatively as “criticism,” ‘‘scholarship,’” or “re-
search.” All of these categories are viewed as appro-
priate to a fair use. The court went on, however, to
specifically reject the idea that a biographer is enti-
tled to an especially generous application of the
defense.

LA T

The court noted that as long as the biographer
took only the factual content of the letter, there was
no copyright problem. But the court did not recog-
nize any need to take the expression contained in
the letter.

Turning to the second factor, the court focused on
the unpublished nature of the work as being of
critical importance. In essence, the court viewed it
as creating a heavy presumption against a finding
of fair use.

With regard to the amount and substantiality of
the use, the court of appeals found that copyrighted
expression was used on at least 40% of the book’s
192 pages.
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Finally, the court found that due to the substan-
tial amount taken by Hamilton and his extensive
use of the phrases “he wrote” and “he said” that at
least some members of the public might be misled
into believing that they had read the essence of
Salinger’s letters, thus reducing the potential mar-
ket for a book of his letters. This led the court of
appeals to conclude that the fourth fair use factor—
effect on the potential market for the work—
weighed slightly in Salinger’s favor. Based on this
analysis the court ordered an injunction prohibiting
the sale of the biography.

Similarly, the court of appeals reversed a district
court’s finding that the First Amendment precluded
an injunction against an infringing work in New
Era Publications International v. Henry Holt & Co.
(1989). The case involved a biography of L. Ron
Hubbard, the founder of the Church of Scientology.
Russell Miller, the author of ‘“Bare-Faced Messi-
ah,” had used quotations from Hubbard’s own un-
published letters and diaries to support his conten-
tion that Hubbard was a bigot and a hypocrite. The
district court, despite finding that the quotations
exceeded the bounds of fair use, had denied a re-
quest for an injunction. Noting the ‘“abhorrence of
the First Amendment to prior restraint,” the dis-
trict court concluded that the damage remedy
would adequately protect the copyright holder’s in-
terests.

The court of appeals upheld the denial of the
injunction, but only on the ground of laches. With
regard to the First Amendment question the court
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concluded that all First Amendment claims were
encompassed by the fair use doctrine and thus, no
separate First Amendment analysis was warranted.

In Wright v. Warner Books, Inc. (1991), the court
of appeals seemingly retreated somewhat from its
position on the application of fair use analysis to
unpublished works, when it upheld a district court
finding that the use of excerpts of unpublished
letters in a biography of Richard Wright was a fair
use. However, the court once again failed to apply a
separate First Amendment analysis.

Just to be certain that the judges of the Second
Circuit did not regress to their earlier approach, the
Congress in 1992 enacted, and President Bush
signed, legislation adding the following language to
the Fair Use Section of the Copyright Act. 17
U.S.C.A. § 107: “The fact that a work is unpub-
lished shall not by itself bar a finding of fair use if
such finding is made upon consideration of all the
above factors.”

Perhaps the most important conclusion that can
be drawn from Salinger, New Era and Wright is
that courts are unwilling to examine any copyright
case for First Amendment problems. The assump-
tion is that the idea-expression dichotomy and the
defense of fair use provide a proper accommodation
between the sometimes competing interests. The
distinction between prior restraint and subsequent
punishment recognized by the Supreme Court in
Near and the ‘“Pentagon Papers” case does not
apply to copyright cases.
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Thus in Salinger and New Era the court of ap-
peals was not concerned that the expression in
Salinger’s letters or the evidence for Miller’s asser-
tions about Hubbard might be withheld from the
public for many years. Nor did the court address
the fact that the real interests of the copyright
holders (privacy in Salinger and limiting criticism in
New Era) would have been insufficient to justify an
injunction had the cases been subjected to First
Amendment as opposed to copyright analysis.

Parodies present another troubling conflict be-
tween the property rights protected by copyright
and the free flow of ideas protected by the First
Amendment. In Campbell v. Acuff-Rose (1993), the
Sixth Circuit, rejecting a claim of fair use, found 2
Live Crew’s song “Pretty Woman” had infringed
the copyright for Roy Orbison’s “Oh, Pretty Wom-
an.” The Supreme Court reversed, holding that the
court of appeals’ fair use analysis was flawed.

The first error was holding that the parody was
presumptively unfair because of its commercial na-
ture. The Court held that § 107 does not set out
bright line rules, but rather calls for case-by-case
analysis. Thus, in terms of the purpose of the use,
the fact that the song was a parody weighed in
favor of fair use, while the fact that it was commer-
cial weighed against it.

A second error was holding that because the
parody took the heart of the song, the amount and
substantiality taken from the original was too great.
As the Court noted, in order for a parody to be
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effective, it must take enough so as to make it clear
what work is being parodied. Sometimes this makes
it necessary to take the heart of the work, in this
case the opening bass line. Thus, in applying the
third fair use factor, it is necessary to examine the
context. Taking only the amount necessary to con-
jure up the original favors a finding of fair use.

The final error was presuming from the commer-
cial nature of the parody that it had harmed the
market for the original. The Court explained that
there are two ways a parody can harm the market
for the parodied work. The first, offering a substi-
tute for the original work or for any potential
derivative work (such as a rap version of the origi-
nal), weighs heavily against a finding of fair use.
Damage to the original resulting from the criticism
expressed in the parody, however, does not weigh
against fair use. The case was remanded for further
proceedings consistent with the Court’s opinion.

As illustrated by these cases, there is an increas-
ing conflict between property rights in information
and the free flow of ideas protected by the First
Amendment. Courts attempting to balance these
sometimes competing interests have so far produced
inconsistent results. The advent of the Internet and
related digital technologies which allow easy, rapid
and inexpensive transmission and copying of every-
thing from print to video has exacerbated this con-
flict.
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In the chapters that follow, the First Amendment
will be considered in several specific contexts. These
include the permissible scope of defamation and
invasion of privacy actions in tort, the efforts of
government to suppress pornography, the possible
conflict between protection of a free press and the
Fifth and Sixth Amendment guarantees of a fair
and impartial trial, the existence, or non-existence
of a newsperson’s privilege not to reveal his or her
sources of information when compelled to do so, and
the permissible limits of governmental regulation of
advertising.



CHAPTER II

DEFAMATION AND MASS
COMMUNICATION

A. INTERESTS IN CONFLICT

One of the interests that has competed with the
interest in freedom of expression down through the
centuries is that of reputation, both personal and
proprietary. The importance of this interest should
not be minimized. As Justice Stewart said in his
concurring opinion in Rosenblatt v. Baer (1966),
“The right of a man to the protection of his own
reputation from unjustified invasion and wrongful
hurt reflects no more than our basic concept of the
essential dignity and worth of every human being—
a concept at the root of any decent system of
ordered liberty.”’

The early common law courts considered reputa-
tion to be an interest deserving of protection by
recognizing an action for money damages to com-
pensate for injury resulting from defamatory com-
munications. This action has evolved into the com-
plex (some would say “confused and confusing’)
twin tort actions of libel and slander. There is no
doubt that the ever present fear that one may have
to respond in damages for what one publishes has a
limiting effect on the work of the modern journalist

45
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or public speaker. It has been reported that one of
the reasons for the demise of Pulitzer’s New York
World was the drain on its resources from numer-
ous libel actions brought against the paper.

The thrust of the recent significant cases in the
field of defamation has been the recognition of the
unavoidable conflict between these two interests
and the attempt to provide a measure of legal
protection for both.

B. COMMON LAW DEFAMATION

1. Definition and Elements

Defamation has been defined as the injury to
reputation by words that tend to expose one to
public hatred, shame, contempt or disgrace, or to
induce an evil opinion of one in the minds of right-
thinking persons and to deprive one of their confi-
dence. Kimmerle v. New York Evening Journal
(1933). Although this definition provides a good
starting place for understanding the nature of defa-
mation, it fails to place any emphasis on loss of
reputation in one’s business or profession. More-
over, the loss of reputation need only be with regard
to a small but significant segment of the communi-
ty, whether “‘right-thinking’’ or not. Finally, as the
late Dean William L. Prosser pointed out, one may
be defamed by imputations of insanity or poverty,
which would instead arouse pity or sympathy—
feelings that diminish esteem and respect. W. P.
Keeton, editor, Prosser and Keeton on the Law of
Torts 773 (5th Ed. 1984). An example of this would
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be a false statement that an individual is a hopeless
alcoholic.

In the past, defamation actions have been either
criminal or civil in nature. In recent years, however,
with the notable exception of the state’s prosecution
of New Orleans district attorney James Garrison for
his verbal attacks on certain sitting criminal court
judges (Garrison v. Louisiana (1964)), the criminal
action has largely fallen into disuse. Perhaps this is
because of its odious historical association with
prosecutions for political sedition. In any event, the
focus of this chapter will be the modern civil actions
of libel and slander.

The essential elements common to both libel and
slander actions are (1) the making by the defendant
of a defamatory statement; (2) the publication to at
least one other than the plaintiff of that statement;
and (3) the identification in some way of the plain-
tiff as the person defamed.

a. The Defamatory Statement

The words complained of must be such as will
injure the reputation of a living person or existing
organization because only the injured party may sue
for defamation. Some words such as “thief,”
“cheat,” “murderer’ or “whore” are almost uni-
versally understood to hurt someone’s reputation.
Other words may have that effect in relation to the
times and the victim’s position. Falsely labeling one
a Communist during the World War II period of
United States—Soviet cooperation was not action-
able. However, the same false label was considered
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defamatory after the commencement of the “Cold
War,”

In general, defamation suits tend to involve false
charges that fall into the following categories:

1. accusation of a crime;

2. sexual impropriety or other immoral behav-
ior;

3. having a loathsome disease or being men-
tally ill;

4. professional incompetence or misconduct in
one’s business;

5. bankruptcy, financial irresponsibility or dis-
honesty;

6. disgraceful behavior such as child abuse or
substance abuse;

7. product disparagement (trade libel).

The plaintiff’s situation in life may also give a
damaging effect to otherwise innocent words. The
selling of pork is normally a respectable occupation,
but suggesting that a kosher butcher sells bacon
has been considered defamatory, for clearly it would
cause religiously oriented customers to think less of
the butcher and to take their business elsewhere.
See Braun v. Armour & Co. (1930).

Defamatory words can be presented in numerous
ways. One need not attack with a verbal axe. The
stiletto of ridicule may suffice. Provided that even
one person other than the plaintiff understands the
communication to be defamatory and such under-
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standing is reasonable, given its content and con-
text, a court may accept the plaintiff’s argument
that it is defamatory. Of course, the defendant may
attempt to show that the communication had at
least one nondefamatory meaning and others un-
derstand it in that sense, or that the communica-
tion was made in jest and could not reasonably be
taken seriously. Courts in Illinois, for example, have
fashioned the “innocent construction rule” which
gives defendants the benefit of the doubt; in other
words, if there are two reasonable ways to interpret
a statement, one defamatory and the other nondefa-
matory, the court will choose the “innocent” mean-
ing. However, the great majority of states do not
follow this rule.

Sexual slurs instigate numerous libel suits. Say-
ing that a woman is ‘“‘unchaste” or is having sex
with a man to whom she is not married is defamato-
ry. Even falsely stating that a woman is a rape
victim is defamatory. To falsely report that someone
is gay or bisexual is defamatory in 49 states, al-
though the North Carolina Court of Appeals has
ruled that saying a person is gay or bisexual is not
defamatory because it merely indicates sexual pref-
erence. Donovan v. Fiumara (1994).

Whereas the sexual slur is a form of defamation
which has existed for centuries, the idea that a
company can sue for trade libel or product dispar-
agement is relatively new. Many states have passed
laws designed to protect the reputations of certain
businesses such as banks and insurance companies,
and more recently, fruits and vegetables. In 1989,
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CBS’ 60 Minutes suggested that apples grown in
Washington state were contaminated with a pesti-
cide called Alar; CBS claimed that Alar (with the
active ingredient Daminozide) was a carcinogen.
Apple growers in Washington state sued CBS for
$100 million, alleging product disparagement, or
trade libel. Because various scientists held diametri-
cally opposed views on whether Alar poses a risk to
children or not, CBS ultimately won a summary
judgment. The court held that the apple growers
could not prove the 60 Minutes newscast false due
to the fact that some scientists seemed to believe
that Alar was dangerous. Auvil v. CBS “60 Min-
utes” (1995).

In response to the Alar fiasco, several states have
adopted statutes that outlaw publication of inten-
tional lies about produce grown in those states. As
of 2000, Alabama, Alaska, Arizona, Colorado, Con-
necticut, Florida, Georgia, Idaho, Louisiana, Missis-
sippi, Nevada, North Dakota, Ohio, Oklahoma,
Pennsylvania, South Dakota and Texas had adopted
these produce-protection statutes. These “veggie li-
bel laws™ are designed to prevent the kind of eco-
nomic loss suffered by Washington apple growers;
such laws generally create a cause of action for
farmers to sue anyone who makes false statements
implying that eating certain food poses serious
health risks. Some of these laws also shift the
burden of proving truth or falsity from the plaintiff
to the defendant.

As a result of a ‘“veggie hate law” in Texas,
television talk show host Oprah Winfrey locked
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horns with Texas cattle ranchers who accused her
of product disparagement of beef. In April 1996
Winfrey hosted a program titled ‘Dangerous
Foods.”” Her guest Howard Lyman described how
mad cow disease spreads when parts of dead cattle
are ground up and fed to live cattle, at which point
Winfrey exclaimed, ‘|That] has just stopped me
cold from eating another burger.” Cattle prices
began to fall the day the show was aired and
continued to fall for two weeks. One rancher
claimed he lost $6.7 million because of Winfrey’s
program; he and other ranchers sued for trade libel.

The federal district court judge ruled that the
case could not proceed under Texas’ False Dispar-
agement of Perishable Food Products Act of 1995,
because live cattle on ranches are not a ‘“‘perishable
food product.” The court also found that Winfrey
and Lyman had not made any “knowingly false”
statements on the program; thus, Winfrey and Ly-
man prevailed. Texas Beef Group v. Winfrey (1998).
In the meantime, however, eight more state legisla-
tures were considering veggie libel bills as of 2000.

b. Publication

Publication is a legal term of art meaning that
the defamatory communication, whatever its form,
has been perceived by someone other than the per-
son defamed. Publication in the sense of printing
and distribution of printed matter is not required.
For example, publication occurs if a patient makes a
serious statement in a loud voice in a crowded
waiting room directly to a licensed physician that he
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or she is a “quack” and the statement is overheard
by one or more of the other patients.

In his situation, it is clear that the communicator
either intends that others overhear his or her accu-
sation or is so uncaring whether it is overheard as
to be deemed reckless in his or her conduct. Where
one does not intend the communication to be con-
veyed to anyone other than the target of his or her
attack, however, and the means chosen to convey
the communication will in the normal course pre-
vent reception by third persons, there is no publica-
tion. For instance, Able writes his former business
partner Baker a letter in which he accuses Baker of
causing the downfall of their business by “stealing
the company blind.” Able places the letter in a
sealed envelope, marks it ‘‘personal,” addresses it
to Baker and mails it to his house. Baker’s son,
curious about the letter from his father’s former
associate, opens and reads the letter prior to Baker
and without authority. There is no publication here
and hence, no actionable defamation.

Moreover, since it is the defamer who must inten-
tionally or recklessly promote publication, the re-
quirement is not met by the victim himself or
herself publicizing the communication to others. If
in the above hypothetical, Baker opened the letter
and then showed the letter to his son, the result
would be the same—no publication. Where there is
publication, however, repetition of the original defa-
mation by persons other than the victim constitutes
republication for which the original communicator
will also be held liable provided the republication is
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foreseeable. Of course, the person who does the
republishing may also be held liable.

A question of special significance to the print
media is whether the distribution of each copy of a
press run is a separate publication providing the
basis for multiple defamation actions or whether
the press run is to be viewed as constituting one
publication. The early English cases suggested the
first alternative but they were decided before the
advent of high speed presses, large press runs and
mass distribution. Shortly before World War II
American courts began to move toward what has
become known as the ‘‘single publication rule.” The
rule provides that only one cause of action for
defamation arises when the product of a press run
or printing is released by the publisher for distribu-
tion, no matter how many separate transactions
may result. A corollary is that the statute of limita-
tions for defamation begins to run from the mo-
ment of first release. See Gregoire v. G.P. Putnam’s
Sons (1948), the leading case for the single publica-
tion rule, holding that a libel action based on the
sale of a single copy of a book whose last printing
was more than two years prior to the sale was
barred by New York’s one-year statute of limitation.
Reinforcing this judicial trend is the Uniform Single
Publication Act (see Restatement Second of Torts
§ 577A) promulgated by the National Conference
on Uniform State Laws in 1952. This model legisla-
tion extends the single publication concept to radio,
television and motion pictures. The act has been
adopted by statute in nine states, including Califor-
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nia, Illinois and Pennsylvania, and has been
adopted by judicial decision in at least 17 states. See
Keeton v. Hustler Magazine (1988).

In the 1990s courts grappled with the problem of
libel in cyberspace. The question of liability for
defamation on the Internet is discussed in Chapter
XII.

c. Identification

Published defamation is not actionable unless the
complaining party can establish that it was he or
she who was defamed. Very often the target of a
defamatory communication is not clearly named
therein and thus the identification of the complain-
ing party with the communication becomes a prob-
lem of analyzing extrinsic circumstances.

Identification may also be difficult when a group
is defamed. In the past it was possible to criminally
libel a large group or race of people, as in Beauhar-
nais v. Illinois (1952). In this case white racist
Joseph Beauharnais was fined $200 for distributing
pamphlets insulting to blacks who were integrating
the white Chicago suburb of Cicero. The Supreme
Court upheld Beauharnais’ conviction on the
grounds that such libelous speech was not protected
by the First Amendment. Most legal scholars would
probably agree that the Beauharnais ruling is no
longer viable, however, in light of New York Times
Co. v. Sullivan, discussed below. The recent case of
R.AV. v. City of St. Paul, Minnesota (1992), in
which the Supreme Court struck down a St. Paul
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ordinance against hate speech, further suggests that
Beauharnais may no longer be viable.

In the four decades since Beauharnais, the gener-
al rule has changed so that the courts will not
entertain an action for group libel when the com-
plainant is a member of a large group which has
been defamed. In the case of defamation of small
homogeneous groups, the courts will permit actions
by the individual members of the group. But how
many people constitute a small group? There is no
magic number, but any group under 100 may be
small enough for a court to find that one or more
members have been identified. The inclusiveness of
the language affects identification; generally, a
court will ask a jury to determine the degree to
which other people would find a defamatory state-
ment attaching to an individual or to everyone in
the group. For example, in Fawcett Publications v.
Morris (1962), a member of the 1956 University of
Oklahoma football team sued True magazine when
it published an article implying that the Sooners
had used stimulative drugs. Although no players
were named in the article and over 60 were on the
squad, the Oklahoma Supreme Court held that the
suit could be maintained, concluding that the article
defamed every member of the team, including the
plaintiff. Some courts will allow individual actions
by certain members of small groups when the de-
famatory communication is directed to a segment of
the group. Of course, in this last case the plaintiff
must convince the finder of fact (normally the jury)
that he or she was a member of the segment at-
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tacked. See Neiman-Marcus Co. v. Lait (1952) for
an application of these rules regarding civil actions

for group defamation, and Hudson v. Guy Gannett
Broadcasting Co. (1987).

d. Economic Loss

In addition to establishing the defamatory nature
of the communication, its publication and the neces-
sary identification, the plaintiff in certain cases
must also plead and prove that he suffered actual
pecuniary or economic loss (special damages). In
determining when this additional requirement must
be met, we are confronted with the herculean task
of sorting out libel from slander, libel per se from
libel per quod and slander per se from all other
slander.

2. The Contrast Between Libel and Slander

Broadly differentiated, the tort of libel includes
defamatory communications of a more or less per-
manent sort such as printed material, photographs,
paintings, motion pictures, signboards, effigies and
even statuary, while slander includes more ephem-
eral communications such as the spoken word, ges-
tures and sign language. The distinction arises out
of the historical development of common law court
jurisdiction. In wresting jurisdiction from the eccle-
siastical courts of England, which heard cases of
slander, and in succeeding to the jurisdiction of the
notorious Star Chamber over printed defamation,
the common law courts kept the two types of defa-
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mation separate. See Donnelly, ‘“History of Defama-
tion,” 1949 Wis.L.Rev. 99.

Although classification of communications as
slander or libel might not have been too difficult in
the late seventeenth century with the limited com-
munications then available, it becomes troublesome
in an electronic age with its dependence on tele-
phones, radio, television and even computers for
communication. Indeed, the courts have never
agreed on the taxonomy of radio and television
defamation. For example, in eight states including
California, a defamatory broadcast is considered to
be slander. Connecticut and Tennessee, seeking
greater discrimination, classify it as libel if read
from a script and slander if the remark is ad libbed.
Courts in 13 states have held that broadcasting is
libel. However, the majority of states do not distin-
guish between libel and slander with regard to
broadcasting; instead, they simply refer to ‘‘broad-
cast defamation” and courts deal with it under the
general laws of defamation in those states. See H.
R. Kaufman, ed., Libel Defense Resource Center, 50
State Survey: Current Developments in Media Libel
and Invasion of Privacy Law, Vol. 9, 1993.

What too many courts appear to do when they are
confronted with defamation via a new medium is to
fix their gaze on the medium rather than on the
interest the law is trying to protect and the reasons
supporting the libel-slander dichotomy. The interest
is, of course, reputation and the sting of defamation
is its injury to reputation. Initially, the main justifi-
cation for labeling writings as libelous, with con-
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comitantly more serious consequences, including
fine or imprisonment, was the greater permanence
of the defamation and the correspondingly greater
potential for wider distribution and greater injury
to the victim. Today, no medium surpasses radio,
television and cable in wide distributive power. The
potential injury to reputation from electronic defa-
mation is devastating and on principle justifies the
libel classification whether the defamation is read
from a script or made extemporaneously.

There is no real way to avoid the troublesome
task of classifying defamation since the requirement
of special damages rests upon that classification.
Generally, if the defamatory communication is held
to constitute libel, the complaining party is not
required to plead and prove as part of his or her
case actual pecuniary loss resulting from the libel.
On the other hand, if the communication is catego-
rized as a slander, the complaining party generally
has to establish such loss. As a practical matter
many slander suits are quashed in the law office
when the angry prospective plaintiff is informed by
his or her own attorney to forget a lawsuit because
he or she has no out-of-pocket loss. There is, howev-
er, a qualification to the requirement of financial
sting in slander actions.

a. The Special Cases of Slander

As another matter of jurisdictional development,
the common law courts established three special
categories of slander which were to be actionable
without regard to the existence of special damages,
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meaning pecuniary loss: (1) imputation of crimes
recognized by the common law courts such as larce-
ny or larceny by trickery; (2) imputation of certain
loathsome diseases (limited to sexually transmitted
diseases, leprosy and the black plague); and (3)
imputations affecting the victim in his or her busi-
ness, trade, profession or office. Later, by statute or
common law decision a fourth category, the imputa-
tion of unchastity to a woman, was created. These
four categories of slander continue to be recognized
by most courts as permitting a plaintiff to sue his or
her slanderer without establishing special damages.

While from a plaintiff’s perspective the existence
of these special categories provides a liberalizing
force in the law of slander, a somewhat parallel
development in the law of libel has had the opposite
effect.

b. Libel Per Se and Per Quod

As the tort of libel developed, the rule became
fixed that in contrast to slander actions, special
damages need not be pleaded and proven by the
plaintiff in order for him or her to recover. An
explanation often given for this distinction is that
the written communication once had greater poten-
tial for mischief because of its more permanent
form. Therefore, some injury to the victim could be
conclusively presumed.

No distinction was drawn by the courts between
those libelous communications plain upon their face
(libel per se) such as “John Doe is a bastard” and
those which require reference to extrinsic circum-
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stances to give them the necessary defamatory
meaning (libel per quod). The classic example of
libel per quod is the erroneous newspaper story
stating that Mary Doe of 1234 Shady Lane has just
given birth to twins at a local hospital. The story is
libelous because of the extrinsic fact that Mrs. Doe
has been married only one month before and sever-
al persons reading the story know this fact.

Originally, then, if the defamatory communica-
tion was broadly classified as libel, special damages
were not essential to a successful action. This is still
stated to be the majority rule by the American Law
Institute’s Restatement of the Law of Torts Second,
Section 569. But the late Dean William L. Prosser
noted that at least 35 American jurisdictions draw a
distinction between libel per se and per quod and
hold that libel per quod is to be treated like slander,
meaning that it is actionable only with the pleading
and proving of special damages unless the libel falls
within one or more of the four special categories
associated with slander. W. Prosser, Handbook of
the Law of Torts (4th ed. 1971) 763. Moreover, the
presumption of damage required by libel per se is
now constitutionally suspect with regard to libelous
communication of public concern not made with
actual malice. See Gertz v. Robert Welch, Inc.
(1974); W. Prosser and W. Keeton, Handbook of the
Law of Torts (5th ed. 1984) 796, 843. A major
reason for this apparent change in the common law
appears to be the reluctance of courts to hold news-
papers and other media broadly liable for communi-
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cations which they may not even be aware are
defamatory.

To summarize:

1. Slander is actionable only with a showing of
special damages . . .

2. ... unless the slander imputes to the com-
plaining party (1) criminal conduct recognized as
involving moral turpitude; (2) infection with a
sexually transmitted disease, leprosy or the
plague; (3) misconduct or mismanagement in
business, trade, profession or office; or (4) un-
chastity (if the victim is a female).

3. Libels per se in all jurisdictions and libels
per quod in a large number of jurisdictions (in-
cluding New York) are actionable without the
need for special damages.

4. Libels per quod in other jurisdictions are
now actionable only with a showing of special
damages unless they fall into one of the four
special categories established originally for slan-
der.

The above rules and the proper classification of
defamation cases under them are extremely impor-
tant since the establishment of special damages,
meaning pecuniary loss as a result of the defamato-
ry communication, is often difficult for the plaintiff
to prove.

3. Theories of Liability

At common law, so long as the defendant intend-
ed to publish to a third person that which is ulti-
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mately adjudged to be defamatory toward the plain-
tiff, the defendant was strictly liable in tort, absent
a valid defense. The plaintiff needed only to estab-
lish the intention of the defendant to publish and
did not have to establish that the defendant intend-
ed the publication to be defamatory. Peck v. Trib-
une Co. (1909). Thus, a publisher under this rule
“published at his own peril” and would be held
liable for coincidences and honest errors as well as
for intended defamatory attacks. Strict liability for
the media was ended by the Supreme Court deci-
sions in New York Times Co. v. Sullivan (1964) and
Gertz v. Robert Welch, Inc. (1974), discussed infra
at pp. 91-94.

4. Remedies

Once the plaintiff has established his or her cause
of action and assuming the defendant has not inter-
posed any valid defense (see infra, pp. 68-78, the
focus of the defamation suit shifts from the ques-
tion of liability to the question of remedies available
to the defamed person. The major remedy for injury
to reputation is the award of monetary damages.

a. Damages

We have already seen that in cases of libel per
quod in perhaps a majority of jurisdictions and in
cases of slander, excluding the four special catego-
ries, proof of special damages is necessary for liabili-
ty. Of course, such damages may be established in
any defamation action. Such damages require rath-
er specific pleading and proof by the plaintiff of



Ch. 2 DEFAMATION 63

pecuniary or economic loss actually resulting from
the defamatory communication and reasonable fore-
seeability of the plaintiff’s loss by the defendant.
Obvious cases are the loss of one’s employment, the
loss of opportunity for business profits and impaired
credit rating because others are influenced by the
defamation.

The existence of special damages may influence
the jury’s award of general damages. These are
damages awarded for actual losses to the plaintiff
from the defamation and cover both proven and
unproven pecuniary and nonpecuniary loss for such
injuries as hurt feelings, embarrassment, mental
and emotional distress and physical consequences.
Unless the action is one which specifically requires
the showing of special damages, such damages are
not a prerequisite for the award of general damages.

Many factors may be considered by the jury in
attempting to determine reasonable and appropri-
ate general damages. These are catalogued by a
leading authority as including (1) the nature of the
defamation (irrational name calling or insinuation
of serious wrongdoing); (2) the form and permanen-
cy of the publication (oral conversations between
individuals or communication by the mass print or
electronic media); (3) the degree of dissemination;
(4) the degree to which the defamatory communica-
tion is believed; (5) the nature of the plaintiff’s
reputation; (6) in certain cases, the good faith of the
defendant in publishing the defamatory matter and
(7) the defendant’s subsequent conduct in retract-
ing the complained of communication or in making
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apology. Dan Dobbs, Law of Remedies: Damages—
Equity—Restitution 259-276 (1993).

If spite, evil motive or reckless disregard for the
truth is present, the jury will be instructed that it
may award the plaintiff punitive damages subject to
state law. Courts in Massachusetts, Michigan, Ore-
gon and Washington have declared that no punitive
damages may be awarded to any libel plaintiff,
regardless of proof at trial. As the term implies,
such damages are designed to punish the defamer
and are not compensatory in nature. If such dam-
ages are to make the defendant “smart” for his or
her indiscretion and deter him or her in the future,
the jury must be entitled to know the defendant’s
net worth and to reduce it to where it hurts.

Punitive damages may have too great a deterrent
effect. One lower court has suggested that when
First Amendment interests are balanced against the
interests of the state in punishing defamers, the
*“chilling effect” of punitive damages on freedom of
expression is too great a price for a free society to
pay in attempting to rid itself of defamation. Maheu
v. Hughes Tool Co. (1974).

In the 1990s, former district attorney Vic Feazell
sued a WFAA-TV in Dallas when it reported that
he had accepted bribes; Feazell won a $58 million
libel judgment (although it was later set aside when
he settled for an undisclosed amount of money).
Attorney Richard Sprague won a $34 million judg-
ment (upheld at $24 million) against Philadelphia
Newspapers in 1994 after the Philadelphia Inquirer



Ch. 2 DEFAMATION 65

reported that he quashed a murder prosecution
under suspicious circumstances. Like Feazell,
Sprague later settled for an undisclosed amount of
money. Niagara Falls restaurant owner John Proz-
eralik won an $11 million judgment against Capital
Cities/ABC’s Buffalo TV station WKBW when its
reports linked him with organized crime.

Until recently there were no guidelines control-
ling the award of punitive damages in tort actions.
In 1996, however, the Supreme Court struck down
a $2 million punitive damage award to an Alabama
physician who had bought a ‘“new” BMW sedan
with repaired body damage and retouched paint.
The Supreme Court called the damage award
“grossly excessive,” and set out three guidelines for
juries in imposing punitive damages. Triers of fact
must consider 1) the reprehensibility of the defen-
dant’s conduct, 2) the ratio between the compensa-
tory damages awarded and the punitive damages
contemplated, and 3) the difference between the
contemplated punitive damages and the civil or
criminal sanctions which could be imposed for com-
parable misconduct. BMW of North America, Inc. v.
Gore (1996).

Despite these guidelines, in 1997 a Texas jury
awarded a bond brokerage firm, Money Manage-
ment Analytic Research Group, Inc. (MMAR
Group), $222.7 million in a libel action against Dow
Jones & Company for a Wall Street Journal article
which reported that MMAR was under investigation
by regulatory agencies. A federal district court in
Texas reduced the damage award to $22.7 million
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after MMAR Group argued that it had lost about
$42 million following the Wall Street Journal arti-
cle. In 1999 a federal district court judge set aside
the ruling ordering Dow Jones to pay $22.7 million
in damages. The judge held that the now-defunct
MMAR Group had withheld important evidence at
trial that would have bolstered Dow Jones’ defense,
and he ordered a new trial. MMAR Group, Inc. v.
Dow dJones & Co., Inc. (1999). Even if overturned
after numerous appeals, however, such large dam-
age awards will inevitably cause journalists and
their publishers to be more timid.

C. THE COMMON LAW DEFENSES

Once the plaintiff has provided sufficient evidence
of the elements necessary to establish a prima facie
case of defamation and the consequent award of
damages, the defendant is put to his or her defense.
He or she may, of course, deny one or more ele-
ments of the plaintiff’s case such as the defamatory
nature of the communication or the publication of
the offending communication. In addition or alter-
natively, he or she may attempt to establish one or
more of the complete common law affirmative de-
fenses of truth, privilege and fair comment in order
to defeat liability, or to attempt to establish certain
incomplete defenses to reduce the award of dam-
ages. In resorting to these defenses, the defendant
accepts the burden of pleading them in his or her
answer and then proving them by a preponderance
of the evidence at trial.
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1. Truth or “Justification”’

Although British common law in the American
colonies held that “‘the greater the truth, the great-
er the libel,” in criminal libel cases involving criti-
cism of a public official, even British common law
respected truth as a defense in civil actions for
defamation.

The defense of truth can be risky, however. Most
states recognize truth as a complete defense regard-
less of the speaker’s motives. A few states, however,
require that the truth be spoken with ‘“‘good mo-
tives” or ‘“‘justifiable ends” or both; for example, in
Rhode Island the defense of truth fails if spoken
with bad motive. See D. Russell Brown v. Provi-
dence Telegram Publishing Co. (1903).

Knowing something to be true and proving it in a
court of law are, of course, two different things. In
many situations only the plaintiff will have access
to the necessary proof and, understandably, he or
she will not make it easy for the defendant to
establish the defense.

Moreover, the defense must be as broad in its
reach as the communication complained of. The
defense will fail if only a portion of the allegation is
verified. For example, a newspaper charge that X is
an habitual vice law offender is not justified by the
paper establishing one conviction of X for a gam-
bling violation. A statement that a reliable source
has informed the communicator that X is guilty of
tax evasion is not justified by establishing only that
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someone informed the defendant about X and that
someone is indeed a reliable source. The truth of
the charge itself must be established even though
the defendant was not the originator of the story.
This does not mean that defendants have to verify
every detail of their communication, however. The
defense is available if the substance of the commu-
nication can be established. An individual who pub-
licly accuses his or her neighbor of embezzling
$1500 from the neighborhood association treasury
will escape liability by proving embezzlement of
$150, for example.

2. Privilege

As with most intentional torts, the common law
recognizes the defense of privilege in certain cases
of defamation. Despite the fact that the plaintiff
suffers harm to his or her reputation from the
defamation, the defamer may be shielded from lia-
bility because the law accords supremacy to conflict-
ing interests of the defendant in communicating the
defamation or of third persons in receiving the
communication or of the public generally in encour-
aging free expression of matters of general concern.
The defense, which is relatively narrow in scope, is
divided into two aspects: the absolute privilege to
defame and the qualified privilege.

a. Absolute Privilege

One who possesses an absolute privilege to de-
fame or, perhaps more accurately, an absolute im-
munity from suit is not required to establish his or
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her good faith in making the defamatory communi-
cation. Motivation is immaterial. The public pro-
ceedings in which the absolute privilege is available
are divided into the legislative, judicial, executive
and administrative.

All who speak in a legislative forum—U.S. Con-
gresspersons, state representatives, city council-
members—enjoy an absolute privilege to speak
without fear of being sued for libel. But the com-
ments must be made in a legislative forum. The
Supreme Court has ruled that although a senator’s
speech on the floor of the Senate is completely
immune from a libel suit, newsletters and press
releases about the speech issued from the senator’s
office are not immune. Only speech which is “essen-
tial to the deliberations of the Senate” is protected
by this privilege, and neither newsletters nor press
releases are part of the deliberative process. Hutch-
inson v. Proxmire (1979).

The absolute privilege is also conferred on all
communications in judicial forums such as court-
rooms or grand jury rooms. Judges, lawyers, wit-
nesses, defendants and plaintiffs are immune from
a libel action provided the remark occurs during the
official portions of the hearing or trial.

Finally, people who work in the executive and
administrative branches of government—presi-
dents, governors, mayors, heads of government
agencies—may also enjoy absolute privilege for offi-
cial communications or statements. For example, in
Barr v. Mateo (1959), a department head distribut-
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ed a press release explaining why two federal em-
ployees had been fired. In its decision, the Supreme
Court accorded government officials an absolute
privilege to make defamatory statements within the
bounds of their offices.

The reasons for the absolute privilege are clear: if
participants are forced to analyze their remarks for
strict legal relevance and risk civil liability should
they be in error, their fearlessness and indepen-
dence may be impaired and their actions on the
public’s behalf inhibited. Unfortunately, like any
privilege, the absolute privilege can be abused. One
of the worst abusers of the privilege was Senator
Joseph McCarthy, who destroyed the careers of
hundreds of people during the McCarthy Era when
he accused them of being Communists. As long as
McCarthy made his accusations on the floor of the
Senate, he was immune from all libel suits.

Aside from speech by government representatives
in their official capacity and communications be-
tween husband and wife, the absolute privilege does
not obtain. The report of a credit rating enjoys an
absolute privilege in some states but not in others.

b. Qualified Privilege

In contrast to the absolute privilege discussed
above, the qualified privilege to communicate de-
famatory matter is defeated by the plaintiff estab-
lishing malice on the part of the defendant. This
entails proving a publication was motivated chiefly
by some consideration other than furthering the
interest for which the law accords the privilege in
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the first place. The law’s recognition of this lesser
privilege reflects the idea that some of the interests
competing with that of reputation, while not as
compelling as those which justify an absolute privi-
lege or immunity for the publisher, are still suffi-
ciently important to justify a lesser degree of protec-
tion.

Depending on the jurisdiction, there is a qualified
common law privilege for an employer to comment
on an employee’s performance to a manager or to
someone requesting a reference for the employee,
for communication to an employer regarding an
employee’s conduct toward a customer, and for a
plant manager to tell employees that plaintiffs were
terminated for theft of plant property. See Gonzalez
v. Avon Products, Inc. (1985). A qualified privilege
exists for a plant supervisor to tell employees that a
plaintiff was demoted because he could not perform
his job, and for a union member to make charges
against the union’s business manager. See Battista
v. Chrysler Corp. (1982) and Pierce v. Burns (1962).
There is also a qualified common law privilege for a
physician to criticize a pharmacist’s competence in
talking with a patient, and for a bank officer to
make a charge of forgery to a police officer. See
Newark Trust Co. v. Bruwer (1958).

The media are granted a qualified privilege with
the expectation that they will engage in public
oversight of government activity. Even when the
oversight function is not involved, the public has a
legitimate need to be informed of public proceedings
of both governmental and private organizations in
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order to guard against potential abuses of power
which could occur if all proceedings were kept se-
cret.

(1) Limitations on the Scope of the Privilege

The courts have placed certain limitations on the
scope or availability of the privilege to the media in
reporting public proceedings. Most courts, for in-
stance, led by Massachusetts, take the position that
the privilege does not extend to reporting allega-
tions or statements contained in complaints, affida-
vits or other pretrial papers unless and until such
papers are brought before a judge or magistrate for
official action. See Sanford v. Boston Herald-Trav-
eler Corp. (1945). Thus the reporter must be alert
to the law of his or her state and, if it follows the
majority view, must be wary of the content of court
papers filed with the clerk of court but not yet acted
upon by a judicial officer vested with discretionary
authority. The minority view, exemplified by the
New York case of Campbell v. New York Evening
Post, Inc. (1927), is that the report of the contents
of papers properly filed and served on the required
parties may be privileged since the filing and serv-
ing of pleadings or other papers authorized by the
rules of court are public and official acts done in the
course of judicial proceedings.

Then, too, reports of the activities of executive
officers or administrative agencies are generally not
privileged until the officer or agency has taken
some definite final action, as a district attorney
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filing a criminal information or obtaining an indict-
ment. The report of a district attorney’s prelimi-
nary investigation would not in most jurisdictions
be privileged. Police proceedings are especially dan-
gerous for the newsperson to report because of the
significant variations from state to state regarding
the point at which the privilege attaches. The status
of the police blotter, the record of arrests and
charges and the oral reports of police officers con-
cerning their preliminary investigations varies ac-
cording to the jurisdiction involved.

With regard to the legislative process, so long as
the particular proceeding reported upon is autho-
rized, the report itself will be privileged, assuming
conformity with the general requirements discussed
below.

The proceedings subject to the privilege must
normally be public in nature unless a statute pro-
vides otherwise. Thus, a report of secret grand jury
deliberations would not be considered privileged
though such deliberations are official proceedings.
Exceptions to the “public proceeding” requirement
are occasionally recognized such as in Coleman v.
Newark Morning Ledger Co. (1959), where a fair
and accurate report of Senator Joseph McCarthy’s
press conference summarizing the secret proceed-
ings of his subcommittee’s investigation into alleged
communist activity at Fort Monmouth, New Jersey,
was held to be privileged despite the fact, pointed
out in the dissenting opinion, that there was no
verification of whether Senator McCarthy’s report
of the secret legislative proceeding was itself fair
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and accurate. Such exceptions are rare and the
reporter should not assume from them that there is
legal justification for publishing reports of secret
governmental proceedings.

(2) General Requirements of the Privilege

As indicated by the Coleman case, if the qualified
privilege is to attach the report must be fair and
accurate and motivated by a sense of duty to make
disclosure to those receiving the report. The privi-
lege will be unavailable if it is held to be either an
unfair or inaccurate account of that portion of the
proceeding covered. The report need not, of course,
be verbatim, but its condensation, abridgment or
paraphrasing must accurately and fairly reflect
what transpired. An erroneous detail will not de-
stroy the privilege so long as it does not affect the
essential accuracy or fairness of the report. A report
may, of course, be literally accurate so far as it goes
and yet unfairly portray the proceedings and the
complaining person’s involvement in them because
the report ends at a critical point or omits impor-
tant facts favorable to that person.

Moreover, if the defamatory report is made chief-
ly for a purpose other than to inform those who
have a “need to know,” the publication will be
considered malicious and the privilege will be de-
stroyed. Malice is found when the main reason for
the publication is not the proper one of informing
the public. A fair and accurate account of a pro-
ceeding containing defamatory matter given to a
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friend at a party to make idle cocktail conversation
could be considered malicious because the proper
motivation for making the account is missing. The
privilege will not obtain if the communication is
motivated mainly by some selfish objective of the
reporter or publisher such as enhancing their busi-
ness interests at the expense of a competitor who is
unfavorably referred to in the public proceeding
reported.

3. Fair Comment

The fair comment privilege was the most popular
of the common law defenses. It is now made less
important by the holding in New York Times Co. v.
Sullivan (1964), supra. The constitutional privilege
found in that case regarding public figures is broad-
er than the traditional fair comment privilege.

As traditionally viewed, fair comment involved
the honest expression of the communicator’s opin-
ion on a matter of public interest based upon facts
correctly stated in the communication. Such expres-
sion had to be free of speculation as to the motiva-
tion of the person whose public conduct is criticized
unless such discussion was warranted by the stated
facts. See Foley v. Press Publishing Co. (1929).
Chief among the unique characteristics of this de-
fense are (1) its emphasis upon opinion based upon
fact rather than the reporting of the facts them-
selves and (2) its broader scope, permitting com-
ment on all matters of public interest rather than
simply proceedings of a public nature. It is these
characteristics which made possible political and
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artistic criticism by the media prior to New York
Times v. Sullivan. The courts gave broad meaning
to fair comment. Commentaries containing exagger-
ation, illogic, sarcasm, ridicule and even viciousness
were protected if at all justified by the underlying
facts. Opinion is not per se protected by the First
Amendment. Milkovich v. Lorain Journal Co.
(1990). Thus, the rules of fair comment apply to
determining whether a particular opinion is protect-
ed by the common law privilege.

Malice would negate the defense of fair comment
but it could not be inferred merely from the words
chosen by the publisher or speaker. Malice could
only be found from an examination of the communi-
cator’s motives in publishing. The defense was also
negated in a majority of the jurisdictions if the
comment or opinion were based on a major error of
fact. Furthermore, the defense of fair comment will
not succeed unless the factual basis for the opinion
is disclosed with it or is generally known to the
audience. For example, if a newspaper columnist
writes “Dr. Jones is a murderer,” this would be
defamatory if it is false. If readers know that Dr.
Jones performed euthanasia in one case, however,
they are free to agree or disagree with the opinion
that he is a murderer.

4. Incomplete Defenses

Certain defenses in defamation actions are la-
beled incomplete because they do not bar liability
even if successful but only reduce the amount of
damages recoverable by the plaintiff. Chief among
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them is that of retraction. If the defamer publishes
a retraction of the defamatory communication punc-
tually and with essentially the same prominen