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Preface

The Federal Communications Commission is one of the most
important and least understood government agencies. Issues of mo-
mentous concern to every citizen come to the FCC, but its respon-
sibilities, limitations, and processes are followed closely only by a
small segment of the press, the bar, and the engineering fraternities.
True, it is accountable directly to the Congress and there are fre-
quent Congressional reviews of its decisions and deliberations. True,
the courts are constantly reviewing—and reversing—its decided
cases and regulations. True, the President appoints the Commis-
sioners, thereby having some supervisory control. But, despitc these
continuing links with all three branches of the federal government,
citizen familiarity with the FCC remains dim and distant.

I teach a seminar each year at the Northwestern University
Medill School of Journalism. Our seminar includes graduate stu-
dents of journalism and law students, and we probe the issues which
are presented to the FCC from the perspectives of both law and
journalism. Broadcasting is the only medium of expression under
direct governmental regulation. Hard, sensitive, baffling problems
arise in interpreting the First Amendment in a world of new tech-
nological advances. I often end class sessions by asking the students
to pretend they have just been appointed to the FCC by the Presi-
dent and must vote on a precise case or issue.

It does not surprise me that the vote often comes out something
like 9 to 8.

That is one reason why I welcome this book and intend to use
it in my class. For very few scholars have paid enough attention to
the politics of the federal regulatory agencies. Professor William L.
Cary of Columbia University Law School, formerly SEC Chairman,
led the way in 1967 in his classic book, Politics and the Regulatory
Agencies. Bill Cary (who, fortunately for me, was my law professor



when I was a student), perceptively analyzed the relationship be-
tween regulation and the political process from the perspective of
the thoughtful scholar as well as an agency chairman. Now, Erwin
G. Krasnow, an active member of the FCC bar who has also had
legislative experience on Capitol Hill, and Lawrence D. Longley, a
political scientist with expertise in interest-group politics, have
pooled their talents to carry the analysis more specifically into the
record of one agency—the FCC.

Their efforts have produced a uscful book which gets down to
hard cases. By focusing on the very real case histories of regulation—
of FM broadcasting, of UHF television, of proposed limits on broad-
cast commercial time, and of license renewal policies—the authors
have shown us how the regulatory process actually works, how it is
influenced by political realities, and how decisions are really made.

Pressures are intense in the regulation of broadcasting. The
industry is strong, vocal, and has many powerful friends. Citizens’
groups, a latecomer to the scene, are beginning to acquire some
muscle and sophistication in the ways of the regulatory world. The
White House is becoming more concerned about regulatory deci-
sions because it is now aware that FCC decisions have not only
national but also international implications. And the Congress and
courts have the last word.

Let me give but one example from personal experience. When
I was at the FCC, I was onc of a few Commissioners who wanted
to place some limits on the amount of commercial time on radio
and television. We strongly believed that some rules were long
overdue. We proposed that the commercial time rules established
by the broadcasters themselves in the National Association of Broad-
casters be enforced. I finally mustered a majority of the Commission
to support this proposal. After I left, my successor, Bill Henry, was
besieged by the industry. The Congress reacted almost immediately,
and, as described in detail in Chapter 7, the Tlouse of Representa-
tives made it clear to the FCC that it should stay out of the area.
Thus, we remain the only nation in the world which has no limits on
how many commercials a broadcaster may run, and our best broad-
casters are reduced to the law of the jungle in this area. Yet, the
FCC is blamed as a spincless tool of the broadcasting lobby, when
in fact, its efforts to regulate were frustrated by the Congress.

Authors Krasnow and Longley document similar examples in
their work. They conclude, quite properly, that while the FCC may



initiate policy, the fate of such policy is often determined by others.
A good example which T know something about is the creation of
policy in the carly 1960’s concerning international communication
satellites. Here, we succeeded in getting Comsat launched and thus
preserved American leadership in the world. But we succeeded
only because the FCC was willing to compromisc with various
competing economic interests and theorics, governmental and pri-
vate agencies, and because we turned to the President and the
Congress for the final word. This required an understanding of the
political process; the essence of that process will almost always re-
quire compromise. Sometimes, comproniise will not necessarily be
the hest service to the public interest—but under our system of gov-
ernment, I do not know a better alternative.

I commend the authors for digging beneath the surface to give
their readers an accurate understanding of how the regulation of
broadcasting really works. The idea of active practitioners like Envin
Krasnow working in hamess with academic authorities like Law-
rence Longley is a good one. The union of their efforts is in the best
interests of their readers.

How do I know? I can best answer by quoting a favorite poem
of President Kennedy’s. It is a poem written by a bullfighter, Do-
mingo Ortega, as translated by Robert Graves:

Bullfight critics ranked in rows
Crowd the enormous Plaza full;
But he’s the only one who knows—
And he’s the one who fights the bull.

Newton Minow
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INTRODUCTION

An Overview of the Terrain

The mamner in which the Federal Communications Commission
regulates the communications media lies at the heart of our demo-
cratic system of government. Broadcasting in America has emerged
over the 50-odd years of its existence as a critical and central ele-
ment of society, shaping values and opinions to an extent unrivaled
by all other forms of media. Yet, unlike newspapers, magazines, or
films, communication by this medium is not open to all, but rather
is strictly regulated by a government agency. Only a few groups
may obtain broadcasting licenses, and only a limited number of
programs can be broadcast by these licensed stations. Crucial de-
cisions as to who may broadcast what programs are made by an
“independent regulatory commission” which operates in a super-
charged political atmosphere.

While there have been numerous studies on the FCC and the
other independent regulatory agencies, the number of works deal-
ing with the political aspects of regulation is very limited. Over a
decade ago, Marver Bernstein observed that “remarkably little em-
pirical work has been done to describe and analyze the political
context of particular regulatory programs.”! Bemstein’s statement
still holds true today. As late as 1972, according to Bernstein, “our
thinking about the regulatory process and the independent com-
missions remains impressionistic, and the neced for empirical re-
search is largely unfulfilled. As a consequence, we fall back on our
value preferences concerning the role of government in cconomic
life, on the biases of our professional affiliations, and on assertions
by others that support our personal conceptions and conclusions.”

The lack of such empirical rescarch may be due in part to the
considerable confusion surrounding the concept of politics. Defini-
tions of this term are so plentiful and varied that its application to
broadcast regulation may lack precise focus. Harold Lasswell once




2 INTRODUCTION

commented that political science “is the study of influence and the
influential” and “the influential are those who get the most of what
there is to get.” He encouraged analysis of political activities cen-
tering on “who gets what, when and how.”® This focus provides a
useful operational definition of politics: politics are those activities
leading to decisions about the allocations of desired goods. In the
context of broadcast regulation, such activitics can range from legal
briefs prepared by citizens groups to the appointment of a special
task force by the White House on a key communications problem.
They may also refer to such actions as the FCC’s proposal to regu-
late advertising time, or the Court of Appeals’ decision to strike
down Commission standards for the renewal of broadecast licenses.
Such decisions usually result in allocations of desired goods—only
some of the participants get what they want.

Despite persistent calls for an emphasis on the political aspects
of policy-making by agencies such as the FCC, most of the existing
literature on broadcast regulation has instead emphasized such top-
ics as the history and development of the FCC and the broadcast-
ing industry, the agency’s legal and administrative status, and the
legal problems resulting from the combination of rulemaking and
adjudicative functions in the same body. The political context of
particular regulatory programs is generally omitted or mentioned
only perfunctorily. Questions such as “who gets what, when and
how out of the process” are rarely considered—never in a systematic
manner. We propose to deal specifically with these questions. Their
answers are central to the politics of broadcast regulation.

The first chapter of the book will examine the basic charac-
teristics and the ecological context of the regulatory process and
will trace the historical development of broadcast regulation. Chap-
ters 2 and 3 will examine the role of the various participants in
the making of regulatory policy and will be followed, in Chapter
4, by an analytical consideration of the structure and characteristics
of the process.

Chapters 5 through 8 consist of four case studies of broadcast
regulatory policies:

1. the questionable decision of the FCC, in 1945, to shift the frequency
allocation for FM broadcasting from the 44 mc. range to the 98 me.
band;

2. the development of the All-Channel Receiver Bill of 1962 as a desper-
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ate attempt to resolve the decade-old problems of a crippled Ultra-
High Frequency (UHF) television service;

3. the abortive effort of the FCC in 1963 to sct commercial time limits
for broadcast licensees; and

4. the Cemmission’s attempt in 1970 to establish pelicy on license re-
newal challenges.

We chose these four case studies largely because they are clear
instances of controversy over specific policy proposals. They also
provide diverse examples of the politics of broadcast regulation—
examples which, taken together, support the formulation of gen-
eralizations and hypotheses about the broadcast regulatory process.
Various time periods (from the mid-1940's to the early 1970's) and
different broadcasting interests (FM, TV, manufacturers, citizens
groups, and license rencwal applicants) are represented. The issues
range over a broad spectrum—frequency allocations, equipment re-
quirements, broadcasters’ responsibilities, and the role of public
participation. Most important, we fecl that the politics of broad-
cast regulation is best seen in actual instances of political conflict.
In these four cases political conflict is evident, and political gains
and losses resulting from policy decisions are quite marked. In the
final chapter, we take a closing look at the politics of broadcast
regulation by analyzing the four case studies as a group, and reach-
ing some conclusions about the regulatory process in broadcasting.

NOTES

! Marver H. Bernstein, “The Regulatory Process: A Framework for
Analysis,” Law and Contemporary Problems, xxvi (Spring 1961), 341
(emphasis added).

2 Marver H. Bernstein, “Independent Regulatory Agencies: A Per-
spective an Their Reform,” The Annuals, CCCC (March 1972), 21.

3 Harold D. Lasswell, “Politics: Who Gets What. When, How,” from
The Political Writings of Harold D. Lasswell (Gleucoe, 11l.: The Free
Press, 1951), pp. 295, 309.

1 These examples are discussed in detail in Chapters 7 and 8.
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Broadcasting and the

Regulatory Process

The Federal Communications Commission is a creature of Congress,
staffed at its highest levels by White House appointees, subject
at every moment to judicial review, and faced with daily pressures
from the industries it regulates, other branches of government, and
the public whose interest it is supposed to protect. Yet, the regula-
tion of American broadcasting is often portrayed as if it takes place
within a cozy vacuum of administrative “independence.” In re-
ality, the making of broadcast policy by the FCC. an ostensibly
independent agency, is an intensely political process—not, inciden-
tally, as an aberration, but by its very nature.

GROUND RULES FOR CATV

The case of community antenna television (CATV) is a classic
illustration of this process. In 1968, after the Supreme Court affirmed
the FCC’s authority to regulate CATV systems, the Commission
took the textbook action; it issucd a voluminous set of its own CATV
policy proposals and invited comments from broadcasters, cable
operators, citizens groups, members of the general public, and other
interested parties. Three years and several thousand pages of di-
alogue later, FCC Chairman Dean Burch sent the House and Senate
Communications Subcommittees a 55-page summary of the kinds
of rules the Commission had tentatively concluded were necessary
for the healthy development of the cable industry. Burch assured
Congress that the new rules would not be made cffective until sev-
eral months later—March 1, 1972—in order to allow time for Con-
gressional review.,

The consideration of CATV rules, however, was not to be left

7



8 THE REGULATORY PROCESS

to the discretion of the FCC and the Congress alone. President
Nixon became involved in July 1971 by appointing a cabinet-level
advisory commission on CATV headed by Dr. Clay T. Whitehead,
Director of the White House Office of Telecommunications Policy.
During the Fall of 1971, Chairman Burch and Dr. Whitehead
went their separate ways, meeting privately with representatives
of CATV, broadcast, and copyright interests in an effort to cffect
a compromise agreement. Meanwhile, the Supreme Court was con-
sidering an appeal of a lower court ruling that the FCC had no
authority to require cable systems to originate programs—a central
clement in the Commission’s regulatory strategy.

All branches of government—legislative, exccutive, and judi-
cial-were independently considering the future of CATV when the
FCC, in a 136-page decision in February 1972, adopted new CATV
rules which were based on a private agreement entered into by
cable operators, broadcasters, and a group of copyright owners
under the prodding of the White House. In a biting dissenting
opinion, Commissioner Nicholas Johnson, a liberal Democrat, said
that “in future ycars, when students of law or government wish to
study the decision making process at its worst, when they look for
examples of industry domination of government, when they look
for Presidential interference in the operation of an agency respon-
sible to Congress, they will look to the FCC handling of the never-
ending saga of cable television as a classic case study.” Chairman
Burch, a former head of the Republican National Committee, ac-
cused Johnson in a special concurring opinion of using a “scorched
carth” technique to distort an act of creation into a public ob-
scenity. Burch said that there was no conspiracy, no arm-twisting,
no secret deals. The cable decision, he said, was the result of months
of painstaking study and mecasured deliberation, culminating in
regulatory craftsmanship of a high order.!

From the foregoing example, it is clear that the regulatory
process as applied to broadcasting is laced with an ample dosage
of political maneuverings. The FCC does not develop and admin-
ister policy in a political vacuum; rather, it operates within a system
involving various participants, including the industry, the public,
the White House, the courts, the Congress, and the Commission it-
self. It should be noted that these participants are neither mono-
lithic nor unchanging entities, but aggregations of human beings
operating in various structured roles. Too frequently, these par-
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ticipants, and the description of their activities by such terms as
“government regulation,” are viewed in a way that suggests an
impersonal mechanical operation. Realistically, there is no such
thing as “government regulation”; there is only regulation by govern-
ment officials.? The essence of the politics of broadcast regulation
lies in the complex interactions between these diverse participants,
not only in their day-to-day confrontations, but also in the more
enduring adjustments and readjustments of their relationships.

To a great extent, these relationships are determined by law—
by statutes which themselves are the formal heritage of past poli-
tical disputes. Such laws, however, are seldom crystal clear: the
result of carlier political conflict may have been, and often is, legis-
lation and rules drafted with deliberate ambiguity—broad general
mandates which permit the politics of today to determine the rules
and standards of tomorrow.

Thus, a major task of the FCC (and other regulatory agencies)
is not only to conform to the letter of the law but, beyond that, to
attune its behavior to the requirements imposed by its political en-
vironment. To retain some flexibility and freedom of choice in its
policy-making, the Commission must try to maintain a balance of
political support over opposition. This balancing process is more
subtle than normally suggested by concepts such as “legislative con-
trol of administration” or “administrative representation of inter-
ests.” William W. Boyer aptly describes agency policy-making as
“environmental interaction”: for effective policy initiation, an ad-
ministrator must attempt to perceive and anticipate the behavior
of participants in the process and the environment reflected by
them. Only thus can he hope accurately to assess the political ecol-
ogy within which he must make his policy decisions.?

THE HISTORICAL CONTEXT OF BROADCAST REGULATION

The regulation of broadcasting as we know it today is to a large
degree the product of its history. For example, the basic statute
under which the FCC currently operates is virtually identical to
the legislative charter given to the Federal Radio Commission in
1927. The very questions on the proper role of regulation posed
during the 1920’s and 1930’s continue to be debated in the 1970s.
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Secretary Hoover and the Radio Conferences. The growth of large-
scale broadcasting in the early 1920’s found the Congress and the
Executive Branch almost totally unprepared to meet new obliga-
tions in this ficld. Until 1927, the only law passed by Congress deal-
ing with radio was the Radio Act of 1912, which was designed
primarily for ship-to-ship and maritime communications. In 1921,
Secretary of Commerce Herbert Hoover designated 833 ke. as the
frequency for broadcasting (allowing but one station in a reception
area) and in the summer of 1922, added 750 ke. as a second broad-
cast frequency. Acting under what he believed to be Congressional
authority conferred by the 1912 maritime legislation, Hoover at-
tempted to establish rules of broadcasting frequencies, hours of
broadcast, and limits of power. In 1922 he convened the first of a
series of industry conferences to discuss ways of controlling the use
of thesc frequencies. After two months of study and investigation,
the First Radio Conference unanimously decided that regulation by
private enterprise alone would not be effective and recommended
the passage of legislation authorizing government control over the
allocation, assignment, and use of broadcasting frequencies.

Representative Wallace H. White of Maine sponsored a measure
designed to put the recommendations of the conference into effect
by authorizing Secretary Hoover, assisted by an advisory committce,
to act as a “traffic cop of the air.” Congress, however, failed to enact
this legislation. Hoover then called a Second Radio Conference in
1923 to work out ways of reducing the mounting interference to
radio reception caused by the crowding of stations. Shortly hefore
the conference, Hoover’s attempts to regulate were seriously under-
mined when the United States Court of Appeals for the District
of Columbia Circuit ruled that the Sccretary of Commerce lacked
legal authority to withhold licenses from broadcast stations.t The
Court concluded that Congress had never intended to delegate such
authority to the Secretary of Commerce.

While Congress continued to study the problem by holding
periodic hearings, Hoover continued to call industry conferences.
At the Third National Radio Conference in 1924, Hoover com-
mented: “I think this is probably the only industry of the United
States that is unanimously in favor of having itself regulated.” 5 The
industry had come to demand such controls as the increase in sta-
tions continued unchecked. By November 1925, more than 578 sta-
tions were on the air and applications had been filed for 175 more.
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With cvery channel filled, most stations were experiencing con-
siderable interference from other stations and had been forced to
work out complex time-sharing schemes.

Despite the evident need, Secretary Hoover’s regulatory initia-
tives were repeatedly thwarted. The final blows came in 1926 when
a series of court rulings deprived him of any authority to regulate
radio frequencies, power, or hours of operation. Hoover then lim-
ited the Department of Commerce to the role of a registration
burcau, and urged the stations to undertake self-regulation.

The Federal Radio Commission as “Traffic Cop.” The chaotic con-
ditions resulting from reliance on voluntary measures in 1926 brought
strong demands from the public and the radio industry that Congress
take action. Until then, Congress had held severzal hearings but the
House and the Senate were unable to agree on legislation. The
House had wanted the Secretary of Commerce to retain the author-
ity to issue licenses, subject to appeal to a Federal Radio Commis-
sion, while the Senate favored the establishment of a permanent
radio commission.

Addressing himself to the pending Federal Radio Act in 1926,
Senator Clarence C. Dill of Washington, Chairman of the Senate
Interstate Commerce Committee, argued that the influence of radio
on the social, political, and economic life of the American people
and the complex problems of its administration:

demand that Congress establish an entirely independent body to take
charge of the regulation of radio communications in all its forms. . . .
The exercise of this power is fraught with such possibilities that it
should not be entrusted to any one man nor to any administrative de-
partment of the Government. This regulatory power should be as free
from political interference or arbitrary control as possible.

(Nearly 45 years later, the President’s Advisory Council on Execu-
tive Organization—popularly referred to as the Ash Council—rec-
ommended that the bipartisan collegial form of organization be
retained for the FCC for the identical reasons mentioned by
Senator Dill in 1926.) 7

Finally, in March 1926, Representative White’s bill to authorize
the Secretary of Commerce as “traffic cop of the air"—substantially
the same bill he introduced in 1923—passed the House by a vote of
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218 to 123. However, the measure soon ran into difficulties in the
Senate, which continued to favor a permanent, independent radio
commission. Early in 1927, a Senate-House conference committee
hammered out a compromise which would establish a Federal Radio
Commission on an experimental basis for one year.

This legislation was enacted, and the Radio Act of 1927 thus
reflected an accommodation of interests between the House and
Senate by sctting up a curious division of responsibilities between
the Secretary of Commerce and the new Federal Radio Commission.
The Radio Act provided that applications for station licenses, re-
newals, and changes in facilities be referred by the Department of
Commerce to the Federal Radio Commission, and it gave the FRC
broad administrative and quasi-judicial powers over these applica-
tions. The Secretary of Commerce continued to have such powers
as fixing the qualifications of operators, inspecting station equip-
ment, and assigning call letters. After the expiration of one year,
however, the Sccretary of Commerce was to take over all powers—
except the power to revoke licenses—with the FRC continuing
purely as a part-time appellate body, dealing with appeals from the
decisions of the Secretary of Commerce. An important feature of the
Radio Act (which, however, reccived little attention at the time)
was the requirement in Sections 9 and 11 that “the licensing author-
ity should determine that the public interest, convenience, or neces-
sity would be served by the granting [of a station’s license].”

The Act created a Radio Commission of five members ap-
pointed by the President with the advice and consent of the Senate.
The President was required to nominate one Comunissioner from
cach of five geographical zoncs. One of the Commissioners was to
be designated by the President as its initial Chairman, with sub-
sequent Chairmen being clected by the Commission itsclf. Having
structured the FRC so carefully, Congress then launched the infant
Commission with a serious handicap—it failed to give it any money!
The Commission was nevertheless able to function duc to a clause
in the Radio Act allowing it to utilize the uncxpended balance in the
appropriation made to the Department of Commerce under the item
“wireless communications laws.” The original members of the Com-
mission werc forced to do their own clerical work, and, for the first
four years, engincers had to be borrowed from other agencies.

The FRC faced other virtually insuperable problems: its tem-
porary status as an experimental body with powers cxpiring after
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one year; the danger of internal strife because of each Commis-
sioner’s appointment from a geographical zone; the great vagueness
of the Act and the lack of a specific mandate from Congress; the
slowness of Senate confirmation of the Commissioners; constant
court challenges to its decisions; and the “prior rights” of stations
already on the air. Llewellyn White summarized these problems in
vivid terms: “The F.R.C. had found the job cut out for it quite
literally killing. One hearing alone required 170,000 affidavits. One
out of ten decisions had to be fought through the courts. Congress
had allowed the Commission a staff of twenty, including engineers
and office workers, Two of the five Commissioners were not con-
firmed for nearly a year, one resigning in disgust after seven months’
backbreaking work without pay.” ®

In addition to administrative bottlenecks, the FRC faced monu-
mental technical problems. As of 1927, there were 732 stations
blanketing all 90 radio channels. At least 129 stations were broad-
casting off their assigned channels and 41 were broadcasting on
channels rescrved for Canadian use. In practice, there were no
restrictions concerning power or hours of operation. Adding to the
confusion was the presence of completely unregulated amateurs on
the broadcast band. In an effort to wipe the slate clear, the FRC
announced that it would adopt “a completely new allocation of
frequenciecs, power, and hours of operation for all of the existing
732 broadcast stations.” The Radio Act encouraged this attempt at
a fresh start by providing that all existing licenses were to expire
60 days after its enactment. The Act further stated that “no license
should be construed to create any right, beyond the terms, condi-
tions, and periods of the license.” The Commission soon found out,
however, that broadcasters who had been on the air for years had a
very strong interest in preserving their favored status and would
fight lengthy court battles to keep their “rights.” As a result, the
FRC was largely unsuccessful in its attempts to solve radio’s prob-
lems on an individual hearing basis.

Throughout its short history, the Radio Commmission was sub-
jected to great Congressional pressure. Not really accepting the
independent status of this “independent regulatorv  commission,”
Congress continually tinkered with the 1927 Act. Since the Radio
Commission was originally established for a period of only one
year, Congress had to renew the legislation annually (or let the
FRC’s activitics be absorbed by the Departinent of Commerce).
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This annual review gave Congress a convenient opportunity to
conduct hearings and add further legislative restrictions and regula-
tions.

One of the most limiting Congressional mandates was the so-
called Davis amendment to the 1928 renewal act, requiring the
FRC to allocate licenses, frequencics, times of operation, and power
cqually among five geographic zones, and among the states therein.
This amendment had becn drafted in response to Congressional
concern that the Commission favored high power stations in the
North and East and discriminated against stations in the South
and West. The Davis amendment prevented the FRC from func-
tioning ecffectively as a harmonious group and seriously impeded
the development of radio policy. In his annual message to the
Congress on December 2, 1929, President Hoover criticized the
Davis amendment, warning that “there is a danger that the system
will degenerate from a national system into five regional agencies
with varying practices, varying policies, competitive tendencies, and
consequent failure to attain its utmost capacity for service to the
people as a whole.” ¥ Hoover also recommended that the Commis-
sion be reorganized on a permanent instead of a temporary basis.
This recommendation, however, was ignored by Congress.

In 1933, President Roosevelt requested Seccretary of Com-
merce Daniel C. Roper to direct a study of the organization of
radio regulation. In January 1934 the Roper Committec issued a
report recommending the consolidation of the communications regu-
latory activities of the FRC, the Interstate Commerce Commission,
the Postmaster-General, and the President into “a new or single
regulatory body, to which would be committed any further control
of two-way communications and broadcasting.” ™ Although it
strongly supported the centralization of regulatory activities, the
report did not take a stand on whether the organization should be
of the independent commission type.

The Birth of the FCC. Spurred by the Roper Committee recom-
mendations and by general dissatisfaction with the existing structure
of governmental regulation, Congress proceeded to enact the Com-
munications Act of 1934, which established a new Federal Com-
munications Commission. The Communications Act made various
organizational changes in the Commission (it called for seven com-
missioncers instead of five, for example, and stipulated the appoint-
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ment of all chairmen by the President) and gave the new agency
a broader scope of activity over all communications, including tele-
phone and telegraph. Title III of the 1934 Act, which dcalt with
radio, was almost identical with the Radio Act of 1927. Most im-
portantly, the “public interest” criterion in the 1927 legislation was
also retained.

An innovation in the 1934 law was Congressional emphasis on
the long-range planning of broad social goals. Section 303(g) speci-
fically called upon the FCC to “study new uses for radio, provide for
experimental uses of frequencies, and generally encourage the larger
and more effective use of radio in the public interest.” (This provi-
sion later led the Commission to study such uncarthly subjects as
communications satellites for broadcasting to local receivers and the
use of laser beams as relay mechanisms.) Congress also required
the FCC to make studics of, and to report on, possible new legisla-
tion necessary for effective long-range goals. Throughout the Com-
mission’s history, however, the Congress has never provided the
agency with sufficient funds to make long-range studics. Commis-
sioner Nicholas Johnson graphically put the FCC budget in perspec-
tive by pointing out that “the Federal Aviation Administration
spends as much on communications research as the FCC's total an-
nual budget; the Navy spends five times the FCC's annual budget
doing cost-effectiveness studies of the communications system on
one ship type; [and] Bell Labs has a budget over 15 times that of
the FCC.” 1!

Several factors in the Commission’s early history deserve em-
phasis because of their rclevance to the regulatory process today.
The first is the failure of carly attempts at industry self-regulation.
In an unprecedented and never-repeated phenomenon the broad-
casting industry itself requested governmental controls to eliminate
the audio chaos caused by unregulated radio operations. This factor
partly explains why the radio industry gained its powerful influential
position with respect to the FCC. Another historical factor which
should be noted is the deep and early involvement of Congress.
With Secrctary of Commerce Hoover’s regulatory activities blocked
by the courts, the salvation of American broadcasting lay with
Congress. When Congress did act to establish a regulatory agency,
its existence and financing were subjected to ycarly Congressional
consideration.'? By giving the FRC limited financial and technical
resources, Congress effectively ensured the Commission’s dependence
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upon Congressional good will and kept a firm grip on the control
of this “independent” regulatory agency.

THE "PUBLIC INTEREST’—BROADCASTING BATTLEGROUND

A key factor relevant to today’s regulation of broadcasting is the
vagueness of the Congressional mandate given both to the FRC
and the FCC to regulate broadcasting in “the public interest, con-
venience and necessity.” The concept of a public interest in radio
communications was first officially expressed by Scerctary Hoover
in a specch before the Third Annual Radio Conference in 1924,
One commentator wrote shortly after the passage of the Radio Act
of 1927 that the inclusion of the phrase “public interest, convenience
and necessity” was of enormous consequence since it meant that
“licenses are no longer for the asking. The applicant must pass the
test of public interest. His wish is not the deciding factor.” 1

Conflicts over the meaning of the “public interest” have been
recurrent in broadcasting history. Besides lending itself to various
interpretations, this vague statutory mandate has also hampered the
development of coherent public policy since Congress (or influential
Congressmen ) can always declare, “that is not what we mean by
the public interest.” '* Few independent regulatory commissions
have had to operate under such a broad grant of power with so
few substantive guidelines. Rather than encouraging greater freedom
of action, vagueness in delegated power may serve to limit an
agency’s independence and freedom to act as it sees fit. As Pendle-
ton Herring put it, “administrators cannot be given the responsibil-
itics of statesmen without incurring likewise the tribulations of
politicians.” 15

Newton Minow has commented that, starting with the Radio
Act of 1927, the phrasc “public interest, convenience and necessity”
has provided “the battleground for broadcasting’s regulatory de-
bate.” ' The meaning of this term is extremcly elusive. Although
many scholars have attempted to define the “public interest” in
normative or empirical terms, these definitions have added little to
an understanding of the real relevance of this concept to the regu-
latory process. A pragmatic but somewhat limited view is that of-
fered by Avery Leiserson, who suggests that “a satisfactory criterion
of the public interest is the preponderant acceptance of administra-
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tive action by politically influential groups.” Such acceptance is
expressed, in Leiserson’s opinion, through groups which, when af-
fected by administrative requirements, regulations, and decisions,
comply without sccking legislative revision, amendiment, or repeal.'?
Thus, in order for a policy to be accepted by politically influential
groups, it must be relevant to and must not conflict unacceptably
with their expectations and desires. Defining the interest of the
entirc general public is considerably more difficult.

The concept of the public interest is important to the regula-
tion of broadcasting in another sensc. A generalized public belicf
even in an undefined “public interest” increases the likelihood that
policies will be accepted as authoritative even by those participants
who suffer deprivations from such a policy. The acceptance of “the
public interest” may thus become an important support for the
regulation of broadcasting and for the making of authoritative rules
and policies toward this end. For this reason, the courts have tradi-
tionally given the FCC wide latitude in determining what con-
stitutes the “public interest.” This view was expressed by Judge E.
Barrett Prettyman in a decision denying the appeal by an unsuc-
cessful applicant for a television station:

. it is also true that the Commission’s view of what is best in the
public interest may change from time to time. Commissions themselves
change, underlying philosophies differ, and experience often dictates
change. Two diametrically opposite schools of thought in respect to the
public welfare may both be rational; e.g., both free trade and protective
tariff are rational positions. All such matters are for the Congress and
the executive and their agencies. They are political in the high sense of
that abused term. They are not for the judiciary.!®

On the other hand, ambiguity as to the mcaning and lack of
consensus over the requirements of the public interest has height-
ened conflict among participants in the regulatory process. Since
Congress has found it inadvisable to define specifically for future
situations exactly what constitutes the “public interest,” the political
problem of achieving consent to the application of this standard
has been passed on to the FCC. Thus, the objectively unverifiable
and clusive concept of the public interest can be very significant to
the FCC—both as an undefined gencral support. and, because of
its unclarified nature, as a potential source of controversy.
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UNRESOLVED REGULATORY PROBLEMS

The regulation of American broadcasting is no less controversial
today than it was in the turbulent twenties and thirties. Many un-
resolved problems remain. Some of these difficulties stem from
specific economic and technical characteristics of the broadcast
industry. Others are the direct legacy of the historical development
of regulation; certain legal prescriptions and requirements still on
the books are interpreted differently by different participants in
the regulatory process. Still other problems may be traced to gen-
eralized public attitudes toward governmental regulation. Seldom
can the FCC attempt to frame regulations without becoming c¢n-
tangled in this political thicket.

Statutory Ambiguities and Recurring Controversies. Disputes con-
cerning legal prescriptions imposed by the Communications Act
have centered around certain recurring value conflicts—assumptions
about what ought or ought not to be done. One such question is
the extent to which broadcasting should be related to social as well
as economic and technical goals. The emphasis upon the social re-
sponsibilities of licensces rests on the view that “the air belongs to
the public, not to the industry” since Congress provided in Section
301 of the Communications Act that “[no] license should be con-
strued to create any right, beyond the terms, conditions, and period
of the license.” During the carly 1970’s, for example, the FCC has
urged broadcasters to meet their social responsibilities by imple-
menting equal employment opportunity programs for women and
minorities, donating free air time to political candidates, and edi-
torializing on problems of public concern.

“Program censorship” versus “frce broadcasting”™ is another
value conflict arising from legal prescriptions and requirements.
Section 326 of the Communications Act states:

Nothing in this Act shall be understood or construed to give the Com-
mission the power of censorship over the radio communications or signals
transmitted by any radio station, and no regulation or condition shall be
promulgated or fixed by the Commission which shall interfere with the
right of frec speech by means of radio communication.

In the same Act, however, Congress also directs the Commission
to regulate “in the public intercst, convenience and necessity.” 12
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To the extent that such regulation entails review and evaluation of
program output, it can be considered a form of eensorship. This
ambiguity leads to divergent views of the desirable balance between
the two values.

Technical Factors Influencing Regulation. Two complementary and
determinative features of American broadcasting are scarcity and
technological innovation. Scarcity, of course, has always been the
underlying raison d'étre for broadcast regulation. Technical factors
limit the number of available broadcast frequencies. Since not
everyone can transmit without interfering with others, Congress
concluded that the federal government has the duty to select who
may and who may not broadcast and to regulate the use of the
clectromagnetic spectrum so that the public interest will be served.

Scarcity has been a special problem in the case of television.
While an FM broadcast needs a section of the spectrum twenty
times wider than an AM broadcast, a TV signal of picture and
sound requires a channel 200 times as wide as an AM station.?
During the 1950’s, when television was confined within a 12-channel
Very High Frequency (VHF) system incapable of offering even
2- or 3-station service in many cities, broadcasters with the only
television station (or with one of the two) in a market were in an
awkward position to be complaining about governmental regulation.
The All-Channel Receiver Bill of 1962 *! aimed to make additional
television service available in many areas, with the expectation that
greater diversity in programming would result.

It can be argued that scarcity of service implies close govern-
mental control approaching that of a public utility, while diversity
and choice of services implies more relaxed governmental demands.
Scarcity also raises the economic stakes enormously, and, by doing
so, increases the likelihood of conflict over policy alternatives. The
FCC’s decisions on spectrum allocations have a multi-billion dollar
impact on the nation’s gross national product. As a result of the
scarcity of broadcast facilities, the FCC serves, in cffect, as a sub-
stitute for the free market allocation of resources.

Limited broadcast facilitics, which led on the one hand to a
cry for government regulation, have also encouraged technological
innovations to cxpand programming possibilities. Throughout its
history, the FCC has had to wrestle with new problems brought
about by such technical developments as network broadcasting, the
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possibility of higher transmitting power for AM stations, FM broad-
casting, UHF and VHF telecasting, color television, cable television,
and communications satellites. The making of public policy in cach
of these arcas goes far beyond resolving technical issues. Frequently,
technical issues disguise what are actually economic interests vying
for control of some scgment of the broadcasting market. The politics
of broadcasting is present in technical as well as clearly social con-
troversies.

Several technological innovations—specifically the development
of FM broadcasting and the opening up of ultra-high frequencies
(UHF) to television—and the FCC’s policies regarding them will
be cxamined in more detail in subscquent chapters. Here it is
enough to note that the Commission has been subjected to con-
siderable criticism concerning its ability to cope with change—the
most common charge being that it is concerned mainly with pre-
serving the status quo and with favoring the well-established broad-
cast services. From a technological standpoint, for example, the
television stations constructed in 1952 might have been operating
as early as 1937 had the Commission actively supported the develop-
ment of this new medium.2?

An agency’s ability to respond to and foster technological
change is largely a matter of how dependent the agency is upon
dominant industry factions—the “haves” as opposcd to the innova-
tors. Throughout its history, the FCC has lacked sufficient skilled
personnel and funds to weigh the merits of new technology and
has been forced to rely on outside advice and technical opinion.
When faced by complex technical questions, the Commission has
often taken the easy road of finding in favor of the “haves” over
the “have nots.” The ability of a regulatory commission to protect
or to promote a technical innovation that challenges the regulated
(and sometimes sheltered) industry is a measure of the vitality
and strength of that agency. As will be seen in Chapters 5 and 6,
the FCC has failed miscrably in its few attempts to help give birth
to new broadcast scrvices, and, in fact, has at times almost destroyed
innovations. It must be noted that these failures resulted at least
in part from the highly political environment in which the FCC must
regulate. We turn now to a closer look at the people and the institu-
tions which comprise this political environment.
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Five Determiners
of Regulatory Policy

From its establishment the FCC has enjoyed a broad Congressional
mandate—at least in theory—to frame responsible public policy
regarding broadcasting. Certainly the FCC does play a central role
in the regulation of broadcasting, but often the crucial decisions in
policy-making come about through the action, interaction, or, in-
deed, the inaction of persons or institutions other than the FCC.
This chapter examines five of the six major participants in the regula-
tory policy-making process: the FCC, the broadcasting industry,
citizens groups, the courts, and the Whitc House. The sixth de-
terminer of regulatory policy—the Congress—interacts with the other
five at so many levels that it will be studied separately in Chapter 3.
Additional participants such as the Corporation for Public Broad-
casting and the Federal Trade Commission could be added, but
these six stand out because of their continued and repeated involve-
ment.

THE FCC

Former Chairman Newton Minow has described the FCC as “a
vast and sometimes dark forest, where FCC hunters are often re-
quired to spend weeks of our time shooting down mosquitoes with
elephant guns.” ! Over the course of its history, the Commission
has been bombarded with criticism from various quarters. A good
summary of many of the sweeping charges levelled against the FCC
was included in the Landis Report on Regulatory Agencies to Presi-
dent-elect Kennedy in December, 1960:

The Federal Communications Commission presents a somewhat extraor-
dinary spectacle. Despite considerable technical excellence on the part

23
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of its staff, the Commission has drifted, vacillated and stalled in almost
every major area. It seems incapable of policy planning, of disposing
within a reasonable period of time the business before it, of fashioning
procedures that are effective to deal with its problems. The available
evidence indicates that it, more than any other agency has been sus-
ceptible to ex parte presentations, and that it has been subservient, far
too subservient, to the subcommittees on communications of the Congress
and their members. A strong suspicion also exists that far too great an
influence is exercised over the Commission by the networks.?

The Landis Report pinpointed one of the FCC’s major problems
—its lack of real independence. A regulatory agency may be estab-
lished by law as independent from the Executive, but this does not
by any means imply independence from Congressional or industry
pressures. Nor does statutory separation from the Executive Branch
assure an agency’s independence from politics. Indeed, an essential
characteristic of independent regulatory commissions is their need
of political support and leadership for successful regulation in the
public interest. Samuel P. Huntington, in his study of the Interstate
Commerce Commission, explains this seeming paradox:

If an agency is to be viable, it must adapt itself to the pressures from
[outside] sources so as to maintain a net preponderance of political
support over political opposition. It must have sufficient support to main-
tain and, if necessary, expand its statutory authority, to protect it against
attempts to abolish it or subordinate it to other agencies, and to secure
for it necessary appropriations. Consequently, to remain viable over a
period of time, an agency must adjust its sources of support so as to
correspond with changes in the strength of their political pressures. If
the agency fails to make this adjustment, its political support decreases
relative to its political opposition and it may be said to suffer from ad-
ministrative marasmus.3

The FCC as a Bureaucracy. The FCC is, however, more than just
an independent regulatory commission wrestling with the problem
of its political non-independence—it is also a bureaucracy. As such
it exhibits all the classic symptoms of bureaucracies—massive hier-
archy, institutional conservatism, professed rationality, and en-
trenched self-interest.

Lee Locvinger, a former FCC Commissioner, has likened the
FCC and other administrative agencies to a pyramid. At the apex
of the pyramid (the part most visible from a distance) are the Com-
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missioners. The professional and middle staff members of the agency
form the base of the pyramid, which supports the structure and
determines whether it stands straight upright or leans in any direc-
tion.* Locvinger maintains that no one can understand the agencices
and their operation without “some inquiry into the motivating forces
that drive agencey members and staff, and into the internal relation-
ships by which work information and agency power arc divided
among and transmitted between persons comprising the institution.” #

The attitudes of the FCC's middle staff are a significant factor
in the development of its regulatory policy. First, unlike the Com-
missioners and their top staff aides who are political appointees and
therefore subject to periodic change, the FCC’s middle staft are
government career employees, many of whom have spent their en-
tire working lives at the Conmmission. Second, the Commission’s
middle staff exercises considerable influence through its control of
the channels of communications to FCC Commissioners. In choosing
among various alternative policies, FCC Commissianers usually must
base their decisions on information selected by staff personne! as
relevant and significant. So common is this practice that Commis-
sioner Nicholas Johnson perceives the FCC’s decision-inaking pro-
cess as dominated by entrenched burcau chiefs and agency
coordinators who are reluctant to present alternatives to the Com-
missioners for their consideration.t Third, since hundreds of de-
cisions must be made daily by the FCC, the formulation as well as
the implementation of policy is frequently delegated to the Com-
mission’s middle staff. When this happens, another bureaucratic
symptom is evident—the struggle for power within the hierarchy.

Locvinger contends that the first step toward a realistic under-
standing of burcaucratic decision-making is a recognition that the
power motive is to bureaucracy what the profit motive is to busi-
ness. Government officials and staff generally try to maximize the
power of their positions. No cxception to this generalization, the
FCC Commissioners and staff seek almost daily to perpetuate and
extend their own power. Newly created burcaus and those hired
to staff them attempt to justify and prolong their existence, fre-
quently long after their usefulness has ended. Sometimes the power
motive is expressed through the assertion of jurisdiction over new
industries such as CATV which are not specifically mentioned in
the Communications Act.

Another characteristic of bureaucracy, related to its concern
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for its own institutional survival and power, is a tendency to be
inflexible, static, and conservative, rather than adaptive, innovative,
or creative. As a bureaucracy, the FCC is often reluctant to embrace
innovative proposals, especially when such actions might mean the
abandonment of familiar assumptions and standards. Incremental
change—which can be bureaucratically digested in small bits—is
often favored over sweeping change. Moreover, a policy that is
“rational” in terms of accepted evaluative procedures is to be favored
over a risky but potentially high-gain policy that demands different
criteria for evaluation. Above all, it is best, when in doubt, to de-
mand documentation rather than to make policy. As a result of such
bureaucratic tendencies, the Commission spent nearly a decade
searching for a means to encourage development of UHF television,
has spent many more years worrying about programming evaluation
standards for license renewals, and has fretted about CATV end-
lessly. In short, what “the FCC as a burcaucracy” means is that
the Commission often substitutes the act of evaluating and study-
ing a problem or policy for the act of actually dealing with a
problem or making policy.

Background Patterns Among the Commissioners. This huge bu-
reaucracy—the FCC—is directed at the top by seven Commissioners
with varied social and political backgrounds who interact among
themselves in a variety of aggregate and individual roles. The di-
verse roles of Commissioners as well as Commission staff are shaped
to a significant extent by the formal structure of decision-making.
Bradley Canon has provided an illuminating description of this pro-
cess:

Commission meetings are held weekly and last threc or four hours. The
agenda is usually lengthy; often 50 to 100 items of business (not all of
them cases) are considered in a single mecting. Although it varies among
individuals, the general level of interaction between Commissioners on
policy questions secems low. Thus, only those items considered really im-
portant receive any pre-meeting discussion or in-meeting debate. In other
cases, the Commissioners vote on the basis of prior judgments and atti-
tudes or follow the recommendations of staff members in whom they
have confidence. Commissioners are free to switch their vote between
the meeting and the writing of the opinion disposing of the case, but
this occurs only occasionally. Opinions are almost always written by staff
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members and adopted by the Commission, usually with a minimum of
supervision and attention. Dissenting opinions, of course, are the respon-
sibility of the dissident, although staff help is not unknown here. About
one-fifth of such votes are not accompanied by an opinion.”

The seven Commissioners invariably come from distinctive and
sometimes divergent social and political backgrounds. The charac-
teristics of the forty-four individuals who served as FCC or FRC
Commissioners between 1927 and 1961 have been analyzed in detail
by Lawrence Lichty.® Lichty found that individual Commissioners
held office for periods varying from 6 months to 19 years, with the
average length of service approximately four and one-half years.
Of the 44 Commissioners, 23 had studied law, 24 had some prior
experience with broadcasting, and all but four had previously held
government office on cither the federal or state level. In short, the
typical Commissioner was trained in law, generally familiar with
broadcasting, and quite likely to have had prior government ad-
ministrative responsibilities.

One particularly important result of this common legal and ad-
ministrative background shared by many of the Commissioners is
the FCC’s tendency to see regulatory activities in legal and ad-
ministrative terms rather than in political or even broadly social
terms. Traditionally, the FCC has preferred the administratively
and legally sound policy over the controversial or more inclusive
alternative.

While describing the FCC in general terms, it is important to
remember that it is not a static institution, but one which changes
as its personnel change. Critics frequently attack “the Commission”
as if it were a single, fixed, and unalterable body. In reality, there
have been a number of “Commissions” at different times with di-
vergent opinions as to how broadcasting should be regulated. As
Lichty concluded,

Changes in the direction and emphasis of the Commission’s regulation
of broadcasting are a function of the members serving on the Com-
mission at . . . specific times. Further, the personal experience, educa-
tion, occupational background, and governmental philosophy of the
members of the Federal Radio Commission and the Federal Communi-
cations Commission directly influence the direction and emphasis of the
agency’s policy.?
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In an attempt to show variation within the Commission at
different historical periods, Lichty also analyzed distinctive pat-
terns of Commissioners’ backgrounds during various periods of the
FRC and the FCC. His findings, which we have summarized and
updated in Table 1, show a definite correlation between Commis-
sioner background patterns and predominant Commission activities.
Lichty found that the regulation of broadcasting has been influ-
enced to a measurable degree by the occupational backgrounds and
political philosophies of these Commissioners. For example, the
“technical” period was dominated by members who had engineer-
ing background and the “trustbusting” cra was characterized by
attorneys cxperienced in governmental regulation.!®

The Influence of Individual Commissioners. Two other important
points about the Commissioners should also be mentioned: (1)
Commissioners may exhibit factional behavior, and (2) individual
Commissioners often play pivotal roles in decision making. That
groups or factions are important in a collegial voting body such as
the FCC is certainly not a particularly new or striking idea; the
literature on legislative committees and judicial institutions is re-
plete with findings stressing the importance of internal groups and
factions. In a recent study of the FCC as a decision-making body,
political scientist Bradley Canon used techniques familiar in judi-
cial behavioral analysis, including bloc-analysis and Gutman cumu-
lative scaling. Canon concluded that various voting blocs are
important in Commission decisions and are especially present in
dissents. He further found that partisan affiliations of Commis-
sioners seem to be related to voting behavior on some issues con-
nected with broad social and economic problems, that appointees
of differcnt Presidents seem to vote somewhat differently, that the
solo dissenter is not an uncommon occurrence, and that there is
some consistency among Commissioners in their voting patterns.!!

Canon’s conclusion concering the individual dissenter should
be stressed, for throughout the history of the FCC, the role of the
individual Commissioner has been particularly significant. Lichty
observes that “the problems tackled and solutions proposed were
due in part to the individual interests of Commissioners, and that
many important decisions or changes were the result of a crusade
by one Commissioner.” ' It cannot be denied that James Lawrence
Fly, Nicholas Johnson, Dean Burch, Kenneth Cox, and Newton
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TABLE 1.
BACKGROUNDS: 1927-1972

PATTERNS OF FRC AND FCC COMMISSIONERS’

Commission Periods

1. Establishing Technical Stan-
dards, 1927-1930

2. Important Legal Actions,
1930-1934

3. Cleaning-up and Vigorous
Application of the Law,
1934-1938

4. Trustbusting of Broadcast
Ownership, 1939-1945

5. Public Service, New Radio
Facilities, and TV Engincer-
ing Problems, 1946-1952

6. Moderate Regulation, 1953-
1960

7. Increased Emphasis on Pro-
gramming, 1960-1965

8. Moderate Regulation, 1965—
1969

9. Cleaning-up and Adoption of
a Comprehensive Cable Tele-
vision Policy, 1970-1972

Background Patterns of
Commissioners

Technical Experts

Legal Background

Legal Background
Prior Experience in Govern-
ment

Prior Experience in Govern-
ment, Especially Public Utility
and New Deal Agency
Background

FCC Staff Backgrounds as En-
gincers and Chief Counsels

Prior Experience on State Regu-
latory Commissions and FCC
Staff Background

Legal Background
Prior Experience in Govern-
ment

Legal Background
Prior Experience in Govern-
ment

Prior Experience in Govern-
ment and Politics

Adapted and updated from Lawrence Lichty, “The Impact of FRC and FCC
Commissioners’ Backgrounds on the Regulation of Broadcasting,” Journal of
Broadcasting, vi (Spring 1962), 97-110.
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Minow had significant impact on the Commission beyond the power
of their individual votes. Former Commissioner Kenneth Cox points
out that the Chairman of the FCC can have a significant influence
on the planning of the Commission’s work since he is responsible
for the preparation of the agenda at Commission meetings and “has
a much more direct relationship with the bureau chicfs as to sched-
uling, the allocation of priorities and so on.” Cox says a Chairman
“definitely has some edge in influence” since “there is some inclina-
tion on the part of some individual commissioners, if they don’t
feel strongly about a matter, to go along with the Chairman if he
wants to say something is a matter of importance to him.” 13

A fascinating example of the role of a single Commissioner in
forging a majority in favor of a policy is provided by the events
surrounding the FCC’s issuance of proposed rules, early in 1966,
to regulate CATV systems. The following passages from a report
in Broadcasting magazine indicate the importance both of groups
within the FCC and of individual Commissioners in the formula-
tion of a Commission consensus:

None of the tough new proposals was adopted for rule-making by more
than a bare majority of the commission. Thus, a single defection, even
the wavering of a formerly committed commissioner, can kill a proposal
or strip it of meaning. Representatives of groups directly affected know
this, and are lobbying accordingly, on Capitol Hill as well as at the
commission.

The commissioners themselves are uncertain and divided in their
guesses as to what kind of rules, if any, will emerge. They talk of “shift-
ing coalitions” among their number, of differing weights various com-
missioners ascribe to the arguments of different industry figures.

The commission statement on the CATV issue last week is a case
in point representing as it does a number of compromises on some ex-
tremely controversial questions.

Chairman Henry is credited by his colleagues for the degree of
unanimity that was achieved. “It was very close,” said one commissioner
in commenting on the commission’s decision. “It could have failed by
an eyelash.” “The chairman,” he said, “did a very constructive job.”

The chairman moderated his own previously hard line and aban-
doned the even harder line advocated by the staff. This cost him the
support of Commissioner Cox, who favored stricter regnlation. But it
won the support of Commissioner Loevinger and held the vote of the
other commissioners.!*
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The potential influence of one Commissioner—particularly a
Chairman—is further shown in Newton Minow’s attempts to change
what he perceived as a “hostile environment” partially paralyzing
the Commission. He sought to overcome this handicap by appeals
to public opinion.

Very early 1 decided that of all the routes I might take to the best
performance of my job, the most effective and the wisest road in the
long run was to speak out in the hope of influencing public opinion
about television . . . and so I went to the people with public speeches.!®

By seeking to draw upon and to encourage active public involve-
ment in American broadcasting, Minow was, in effect, attempting
to strengthen his role as Chairman by creating public support for
certain types of policies. His characterization of television as “a
vast wasteland” was used in a speech before the National Associa-
tion of Broadcasters shortly after he became Chairman and resulted
in wide publicity in magazines and newspapers. Minow challenged
broadcast executives to sit down in front of their telcvision sets for
a full day, assuring them that they would observe a “vast waste-
land” of game shows, violence, formula comedies, sadism, com-
mercials, and boredom.'®

The adjustment that the FCC makes to the demands and
actions of interested parties in any case is often a rough balance
of the forces which affect its political environment, its internal
operations, and prevailing attitudes of the American public toward
regulatory issues. The problem for a regulatory commission is how
to respond to these pressures while maintaining some integrity of
purpose and freedom of decision. The dilemma is sharp: if a regu-
latory commission is content to respond to dominant interests, it
may lose its meaning, while if it defics major forces in its environ-
ment, it may lose its existence.

THE INDUSTRY

Introducing the broadcasting industry as a second participant in
the regulatory process raises the threshold issue of the purpose of
a regulatory commission and its relationship to the regulated in-
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dustry. Recognizing the tensions and pressures routinely applied
by industry, Marver H. Bernstein has characterized regulation as
“a two-way process in which the regulatory agency and the regu-
lated interest attempt to control each other.” 17

Early federal regulatory legislation was designed to curb spe-
cific abuses involving concentrated economic power.”® The Inter-
state Commerce Act of 1887, the Sherman Act, the Federal Trade
Commission Act, and the Clayton Act all reflect this trend. With
the passage of the Transportation Act of 1920 and subsequently the
Radio Act of 1927 and the Communications Act of 1934, Congress
shifted the mandate of regulatory commissions to the broader but
less well-defined charge to regulate in the “public interest.” As
noted in Chapter 2, this ambiguous mandate is made even more
indefinite to an administrator who must consider his responsibilities
to meet ill-formed public expectations of the “public interest” as
well as more often clearly-stated Congressional and industry de-
sires. At least to some degree the administrator can see his charge
as including the preservation and encouragement of the regulated
industry. The crux of his problem, then, is determining to what
degrec this goal should be subservient to other considerations, in
particular to a larger conception of the public interest.

Industry-Commission Relationships—a Complex Web. On a day-
to-day basis, Commissioners are forced to immerse themselves in
the field they propose to regulate; however, the line between gain-
ing a familiarity with an industry’s problems and becoming biased
thereby in favor of that industry is perilously thin. It is difficult for
Commissioners and their staff to operate closely with an industry
without coming to see its problems in industry terms. As Professor
Landis reported to President Kennedy, “it is the daily machine-gun-
like impact on both agency and its staff of industry representatives
that makes for industry orientation on the part of many honest and
capable agency members, as well as agency staffs.” Landis also
observed, however, that direct contacts by industry representatives
“of necessity . . . are frequently productive of intelligent ideas,”
whereas contacts with the general public “are rare and generally
unproductive of anything except complaint.” 19

The opinions and demands of the broadcast industry are ex-
pressed through consultative groups (such as joint industry-govern-
ment committees), interchange of personnel, publication of views
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in the trade press, liaison committees of the Federal Communica-
tions Bar Association, social contacts and visits to offices of the
Commissioners, informal discussions at state broadcaster and trade
association meetings, and the formal submission of pleadings and
oral argument. The Commission is largely dependent for much of
its information about proposed policies on industry trade associa-
tions and broadcast licensees, especially about new technological
developments.

Given such numerous opportunities to influence each other, it
is hardly surprising that the pattern of industry-Commission rela-
tionships is dynamic, ever changing, with shifting degrees of in-
dustry control. Since a regulatory agency must make enough al-
liances with effective power centers to retain its vitality, it must
necessarily “come to terms” with powerful clements in its environ-
ment by knowing which elements are powerful and which partici-
pants offer the best hope for continued vitality if an alliance is
formed. FCC Chairman John Doerfer once offered what is probably
an effective justification of extensive consultation with the regulated
industry: “Tt is naive to think that it is possible to legislate without
conversations and conferences, without people who know problems
of the particular industry.” 20

In the intricate and dynamic relationship between the FCC and
the industry, the Washington communications lawyer plays a special
role—not only in interpreting FCC policies for hroadcast licensees
but also in shaping the policy direction of the Commission. In a
recent study of Washington lawyers, Joseph Goulden has noted
that, while the lawyer’s historic role has been to advise clients on
how to comnply with the law, the Washington lawyer’s present role
is to advise clients on how to make laws and to make the most of
them. Goulden describes how the Washington lawyer serves as the
interface that holds together the cconomic partnership of business
and government:

Relations between some Washington lawyers and officials of the regu-
latory agencies can be so intimate they embarrass an onlooker. The
lawyers and the regulators work together in a tight, impenetrable com-
munity where an outsider can’t understand the langitage, much less why
things are done the way they are. The lawyers and the regulators play
together, at trade association meetings, over lunch, an the golf courses
around Washington. They frequently swap jobs, the regulator moving to
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the private bar, the Washington Lawyer moving into the Commission on
a “public service” leave of absence from his firm.*!

Commissioner Nicholas Johnson has identified as the “sub-
government phenomenon” the domination of an agency’s policy-
making by a coalescence of lobbyists, specialty lawyers, trade as-
sociations, trade press, Congressional subcommittee staff members,
and Commission personnel who cluster around each of the regulated
industries. This subgovernment, Johnson maintains, grows around
any specialized private interest-government relationship that exists
over a long period of time, is self-perpetuating, and endures un-
affected by tides of public opinion and cfforts for reform. Johnson
describes the broadcasting industry subgovernment as including

. the networks and multiple station owners, the Federal Communi-
cations Bar Association, Broadcasting magazine, the National Association
of Broadcasters, the communication law firms, and the industry-hired
public relations and management consultant firms. It also includes the
permanent government staff—regulatory, executive and congressional—
which is concerned with day-to-day activities of the broadcasting in-
dustry. People in this subgovernment typically spend their lives moving
from one organization to another within it. Those who pursue the course
of protecting the public interest are rarely admitted.**

The NAB and other Broadcasting Lobbies. The leading spokesman
for the broadcasting industry is the National Association of Broad-
casters, a trade organization with more than 4,000 member radio
and television stations, a $3 million annual budget and a staff of
about 100 based in a $2.6 million building situated only a few
blocks from the FCC. Over the several decades of its existence, the
NAB has been remarkably cifective in thwarting any efforts to
place oncrous regulatory burdens on broadcasters. One conspicuous
instance was the NAB’s success in persuading the House of Rep-
resentatives to block the FCC's proposed adoption of rules on com-
mercial advertising. (This case study is discussed in Chapter 7.)
The lobbying prowess of the broadcasting industry—especially dur-
ing the years before 1947—~has been described by Murray Edelman
as follows:

At a public hearing it is the “regulated” who appear and offer argu-
ment—regularly, forcefully, and with a show of massed strength. The
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industrial giants in this field have, moreover, shown marked ability and
determination to organize pressure on Capitol Hill, on the Commission,
in the press, and over the radio whenever it has appeared to them that
a proposed or promulgated Commission policy would affect their interests
adversely. Groups that represent listeners are rare, and those that do
arise have become impotent with impressive regularity.?

In recent years, however, the NAB has encountered increasing
difficulty in its cfforts to fend off Congressional and FCC regulation
of the broadcasting industry. Commissioner Robert E. Lee believes
that the NAB has been losing effectiveness and that lately it has
been unable to prevail on any issues in which it has taken a major
interest.2* Whether or not Commissioner Lee is correct in his assess-
ment of the waning strength of the NAB, it is certainly true that
the climate in which broadcast regulation takes place has changed
markedly in the past ten years.

Two trends have been primarily responsible for this change, and
both have made the NAB’s job more difficult. First, the organizations
represented by the NAB have grown in number and diversity, rang-
ing from the smallest “mom and pop” AM radio stations to the larg-
est television networks and conglomerate owners of multiple com-
munications media. Because the NAB’s membership is so diverse,
smaller, more specialized trade organizations have sprung up over
the years to protect the interests of television stations (Association
of Maximum Service Telecasters), television translator stations (Na-
tional Translator Association), UHF television stations ( All-Channel
Television Socicty ), clear channel AM radio stations (Clear Channel
Broadcasting Service), daytime AM stations (Daytime Broadcasters
Association), religious stations (National Religious Broadcasters),
and FM stations (National Association of FM Broadcasters). More-
over, a separate and perhaps more potent lobbying group is made
up of the three national networks whose Washington representatives
work in a loose kind of alliance. Thus the broadcasting lobby is not
truly monolithic, but is comprised of multiple associations support-
ing many different specific interests. These associations have
tended to weaken the NAB's lobbying power, since it can rarely
present a united front on regulatory policy questions. Nevertheless
it is still a force to be reckoned with,

Second, the broadcasting industry no longer enjoys the same
position that it did in the early decades of broadcast regulation.
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Then the regulatory process was dominated by (and largely re-
stricted to) three major participants—Congress, the FCC, and the
industry itself. These were the three focal points of a closely-knit
triangle of pressure, cooperation, and shifting alliances. The lines
of influence and power were clear and the industry knew how to
work for what it wanted, as Murray Edelman pointed out. But this
balance of forces which prevailed for so long has been altered in
the past decade by the increased involvement of three partic-
ipants in broadcast regulatory policy-making: the public, in the
form of citizens groups; the White House, by means of special ad-
visory bodies and governmental burcaus; and the courts, in the
form of judicial opinions prescribing and precluding FCC policy
initiatives. Together, the development of these three activist par-
ticipants in broadcast regulation has modified the Commission’s
role from one of making peace with Congress and a dominant in-
dustry to one of attempting to placate several often antagonistic
interests.

CITIZENS GROUPS

Commissioner Nicholas Johnson has denied the charge that the
Commission responds only to pressure from the broadcasting in-
dustry: “It responds to pressure from anybody.” ** However, until
1966, only those with a demonstrable economic stake in the outcome
of a case were permitted to intervene in radio and television
licensing proceedings. In a landmark decision, adopted in March
1966, the United States Court of Appeals for the District of Colum-
bia Circuit allowed the Office of Communication of the United
Church of Christ to challenge the license renewal of WLBT(TV),
Jackson, Mississippi, on the ground that the station discriminated
against its Negro viewers who constituted 45% of the City of Jack-
son. The Court held that responsible community organizations such
as “civic associations, professional societies, unions, churches, and
ceducational institutions or associations” do have the right to contest
renewal applications. In a unanimous opinion written by Judge
Warren Burger (later the Chief Justice of the U.S. Supreme Court),
the Court of Appeals ruled that providing legal standing to those
with such an obvious and acute concern with licensing proceedings
as the listening audience is essential in order “that the holders of
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broadcasting licenses be responsive to the needs of the audience
without which the broadcaster could not now exist.” 28 The Court
granted standing, however, not to all listener groups, but only to
those representing a substantial number of listeners and having a
genuine and legitimate interest in the programming of matters of
public importance.

The challenge by the United Church of Christ appeared to be
unsuccessful when the FCC concluded its hearings by granting the
license renewal to the owners of WLBT. But the Court of Appeals
again encouraged citizen participation in 1969 by overruling the
Commission’s decision and ordering that the FCC consider new
applications for the WLBT license.?™ The Court further directed
the FCC to assign an interim license for this station to a new
licensee, pending the outcome of the application hearings.

The long-term significance of the WLBT case was well sum-
marized by Broadcasting magazine:

The case did more than establish the right of the public to participate in
a station’s license-renewal hearing. It did even mare than encourage
minority groups around the country to assert themsclves in broadcast
matters at a time when unrest was growing and blacks were becoming
more activist. It provided practical lessons in how pressure could be
brought, in how the broadcast establishment could be challenged.*

The United Church of Christ, spurred by the WLBT decision
and supported by grants of over $300,000 by various foundations,
has helped hundreds of groups throughout the United States in
monitoring broadcast stations and preparing petitions to deny re-
newal applications. Following the lecad of the United Church of
Christ, other citizens groups have focused their cfforts on represent-
ing the public before the FCC and the courts and, in the process,
have attracted foundation money and talented young lawyers.
“Guide to Citizen Action in Radio and TV,” a publication issued
by the United Church of Christ, lists the following organizations
which aid citizen efforts in broadcasting:

Citizens Communications Center, Washington, D.C.—a resource center
providing the public with guidance and legal advice and representation
before the FCC and the Federal Courts on communications issues of
social concern and public importance. It is devoted to encouraging tele-
vision and radio programming more responsive to the diverse needs and
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interests of all segments—including all minorities (whether they be racial,
economic, political, etc.)—of the broadcast audience.

National Citizens Committee for Broadcasting (NCCB), Washington,
D.C.—a citizen-supported non-profit organization whose primary purpose
is to improve the quality of broadcasting through concerted citizen
action. It conducts programs designed to identify public interest issues
in the area of broadcasting, evaluates the programming and public ser-
vice performance of radio and TV stations and networks, and provides
forums for exchange of views on related issues.

Action for Children’s Television (ACT), Newton Centre, Massachusetts—
an organization concerned with promoting quality television program-
ming for children. Its activities include consultations with network and
station management, research studies, and legal action at the FCC and
FTC. It is a clearinghouse on children’s television and aids communities
in organizing local groups and monitoring programs.

Black Efforts for Soul in Television (BEST), Washington, D.C.—an orga-
nization working for a media more responsive to the needs and aspirations
of Black and other minority groups. It advises interested individual and
community groups as to their rights in the media and can provide tech-
nical assistance in cases of organized license challenges, programming
complaints or employment discrimination.

NAACP Legal Defense and Educational Fund (LDF), New York, New
York—provides assistance to groups seeking to increase minority partici-
pation in the activities of the broadcasting community. The Division of
Legal Information and Community Service organizes broadly-based
community groups, conducts workshops on analyzing renewal applications
and monitoring media services, and assists in the preparation of formal
and informal complaints.

Mexican American Legal Defense and Educational Fund (MALDEF),
San Francisco, California—a Chicano organization which promotes the
positive contributions of Mexican-Americans and Rasa peoples. It fights
the media’s exploitation of false, insulting stereotypes of Spanish-speaking
Americans. Its expertise in media is focused on citizen action in broad-
casting, affirmative action in training and employment, and ascertain-
ment of community needs and problems and programming.

Stern Community Law Firm, Washington, D.C.—a public interest law
firm. Legal advice is offered by one Stern attorney in broadcasting and
CATV matters. Specific areas of concern include the elimination of
censorship in the broadcast media, fairness doctrine and equal time
complaints, rights of access and other First Amendment issues.2?
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The foregoing listing indicates that despite the description of
these groups by some commentators as guardians of the over-all
public interest, many of the organizations tend to espouse the cause
of a single special interest (e.g., blacks, Chicanos, and children).

Beginning in 1969, citizens groups for the first time entered
into agreements with broadcast stations concerning programming
and employment practices. In 1969, a number of black groups in
Texarkana, Texas, aided by the United Church of Christ, negotiated
an agreement with KTAL-TV, a local television station, under
which a petition to deny the rencwal application was withdrawn
in exchange for a 13-point statement of policy by the station cover-
ing employment of blacks, minority programming, news coverage,
and programs dealing with controversial issues. The FCC endorsed
the KTAL-TV negotiations and agreement as a preferred means by
which a station could fulfill its obligation to provide scrvice to meet
community needs and interests. In 1970, Capital Cities Broadcasting
Corporation signed an agreement with the Citizens Communications
Center to commit $1 million over a three-year period to minority
programming over the Philadelphia, New Haven, and Fresno tele-
vision stations which Capital Cities was acquiring from Triangle
Publications, Inc. This pattern of necgotiations by citizens groups
has also been followed in Rochester, Charlotte, Atlanta, Nashville,
Memphis, Mobile, Youngstown, Chicago, Fort Worth, Dallas, and
Denver, and it is spreading throughout the country. In September
1971, Broadcasting magazine commented, “it is hard to find a com-
munity of any size without its organizations of blacks, Chicanos,
Latinos, liberated women, activist mothers or other concerned types
negotiating for stronger representation in broadcasting.” 3¢

The public attention accorded the WLBT case prompted indi-
viduals and groups in communities throughout the nation to ask the
United Church of Chiist for help in countering station practices
that they considered to be unfair and violative of the Fairness
Doctrine (a requircment that broadcasters air contrasting view-
points on controversial issues of public importance). Public-interest
law firms, such as the Citizens Communications Center and the
Stern Community Law Firm, began to bring “test” cases before
the Commission and the courts. The Office of Communication, to-
gether with several other religious groups and the National Citizens
Committee for Broadcasting, filed amicus briefs with the Court of
Appeals and the Supreme Court in the Red Lion case, in which the
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Supreme Court in a landmark decision upheld the Fairness Doctrine,
stating “it is the right of the viewers and listeners, not the right
of broadcasters which is paramount.” 3!

A rash of other cases were similarly successful. A university law
professor, John F. Banzhaf, 111, successfully invoked the Fairness
Doctrine to obtain free time for the American Cancer Society’s
anti-cigarette spot announcements.® A group called the Business
Exccutives” Move for Vietnam Peace persuaded the U.S. Court of
Appcals for the District of Columbia Circuit to rule that members
of the public have a First Amendment right to the airwaves and
that, accordingly, a broadcaster who accepts paid commercial ad-
vertising cannot exclude those who want to buy time to present
opinion on a controversial issue®® An environmentalist group, the
Friends of the Earth, successfully argued to this saine court that
commercials promoting the sale of automobiles and leaded gaso-
lines raise a controversial issue of public importance (namely, air
pollution) and require the broadcast station to provide program
balance.3+

Primarily because of the indirect impact and complex nature
of broadcast regulatory issucs, the general public has been apa-
thetic and uninformed. Until the late 1960's, the FCC had done
little to promote greater participation by the public in its pro-
cecdings or to encourage a better understanding of the role citizens
might play in broadcast regulation. In the late 1960’s, however,
Commissioner Nicholas Johnson began to use his considerable per-
suasive powers toward this end. Through various media, Johnson
took directly to the public the issues which had been defeated by
the whole Commission. At the same time he acted as a gadfly in
prompting other Commissioners to take up the cause of greater
public participation in broadcast regulation. Johnson “campaigned,
through spceches, magazine articles, and a book, How to Talk
Back to Your Television Set, to alert the citizenry to their rights
to challenge a broadcast licensce at license rencwal time—as it
were, to ‘vote’ against or for his continuance as a station operator
~which was, within the trade, the most unorthodox and unpopular
thing an FCC commissioner had cver done.” 3

Such efforts to involve the public to a greater degree have
been quite successful. After meeting with a group of Boston house-
wives from Action for Children’s Television (ACT), Chairman
Burch persuaded his colleagues to initiate a rulemaking proceeding
on proposals to require television stations to carry 14 hours of
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children’s programming each week and to prohibit the broadcast-
ing of commercials on such programs. More than 80,000 letters
were filed in this procceding by concerned members of the public.
The Commission itself, reacting to pressure from Congress and the
public, has taken a number of steps to encourage greater citizen
participation, including the publication of an informational book-
let on how to file complaints and intervene in renewal and transfer
proceedings. It is also considering establishing a legal office in
the Commission for the purposc of assisting citizens groups and
members of the public, and requiring stations to broadcast an-
nouncements soliciting criticism during the entire license period.

The impact of citizen-group activity on the Fairness Doctrine
and the FCC'’s license renewal procedures was tersely summarized
by Dr. Clay Whitchead, Director of the White House Office of
Telecommunications Policy, who made the following comment in
a speech to broadcasters:

You've always had criticism from your audience but it never really mat-
tered—you never had to satisfy them; you only had to deliver them.
Then the Rev. Everett Parker read the Communications Act. You all
know the outcome of the WLBT-United Church of Christ case. Once
the public discovered its opportunity to participate in the Commission’s
processes, it became inevitable that the rusty tools of program content
control—license renewal and the Fairness Doctrine—would be taken from
the FCC’s hands and used by the public and the courts to make you
perform to their idea of the public interest.3¢

Dr. Whitehead aptly emphasized the combination of “the public
and the courts” as the key to effecting change. In Chapter 8, we
will discuss the appeal of two citizens groups (the Citizens Com-
munications Center and Black Efforts for Soul in Television) to
the U.S. Court of Appeals for the District of Columbia Circuit
which led to the overturning of an FCC policy statement involving
license-rencwal hearings. We now turn to a discussion of the unique
role played by the courts as a participant in the FCC policy-
making process.

THE COURTS

Even though only a very small proportion of the FCC’s actions
are reviewed by the courts, the significance of judicial review in
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the Commission’s policy-making process cannot be measured by
statistical analysis alone. Judicial review, no matter how seldom
invoked, hangs as a threatening possibility over each administrative
or legislative decision. Thus, potentially every action of the FCC
may be reviewed by the courts. Although the courts ordinarily
allow other arms of government (such as the FCC and the Con-
gress) to make policy, the judiciary exercises a crucial veto power.
Consequently, the FCC must always keep onc cye on the courts
to make sure that the policics it adopts can successfully run the
judicial gauntlet. The continual threat of judicial review thus tends
to have an impact on the policies of the FCC even when these
policies are not formally adjudicated.

Much of the influence of the judiciary on broadcast regulatory
policy comes through the power of statutory interpretation. The
vague public interest standard embodied in the Communications
Act has given the courts a significant role in overseeing the FCC.
As the Supreme Court observed:

Congress has charged the courts with the responsibility of saying whether
the Commission has fairly exercised its discretion within the vaguish,
penumbral bounds expressed by the standard of “public interest.” It is
our responsibility to say whether the Commission has been guided by
proper considerations in bringing the deposit of its experience, the dis-
ciplined feel of the expert, to bear . . . in the public interest.37

Judge Harold Leventhal of the Court of Appeals for the District
of Columbia Circuit has noted that the courts are normally more
concerned with how a decision was reached than with the decision
itself:

Its supervisory function calls on the court to intervene not merely in
case of procedural inadequacies, or bypassing of the mandate in the
legislative charter, but more broadly if the court becomes aware, espe-
cially from a combination of danger signals, that the agency has not
taken a “hard look” at the salient problems, and has not genuinely
engaged in reasoned decision-making. 1f the agency has not shirked this
fundamental task, however, the court exercises restraint even though the
court would on its own account have made different findings or adopted
different standards.38

Since the courts play an important role in the FCC policy-
making process, it follows that other participants in this process
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will attempt to influence court action. Obviously, the various in-
terest groups cannot approach the courts through the same methods
that would be appropriate in approaching Congress—there are no
campaign funds and no hallot boxes with which to influence
Federal judges.® Generally, therc are only two methods by which
pressure may be exerted on the courts. The first is through the
appointment of judges. Ilere, influence must proceed indirectly
through the President and the Senate. The other and more direct
means of pressuring the court is through the regular procedure of
litigation. Filing an appeal with the courts is largely a defensive
maneuver, since by the time a group is forced to resort to judicial
review, the policy has alrcady been made by the FCC. But whercas
the FCC and the Congress are most often influenced by politically
powerful and wealthy groups, the courts may be influenced almost
as casily by a single individual or very small groups as by a large
and powerful intercst. Even in cases where the outside groups are
not parties to the case, the court may allow them to participate
in the role of amici curiae (“friends of the court™). In litigation,
the decisions of the court are frequently influenced by factors such
as the strategic timing of a bona fide test case, the submission of
a well-written brief, the rendition of persuasive oral argument,
or the publication of a thoughtful law review article or book on
the specific issue.

Under Section 402(bh) of the Communications Act, appeals
from FCC decisions in broadcast licensing matters must be filed
with the United States Court of Appeals for the District of Colum-
bia Circuit. (Appeals involving compliance with FCC rules and
orders, on the other hand, must be filed with the Federal District
Courts.) The Communications Act also provides that the decisions
of the Court of Appeals shall be final, subject only to review by
the Supreme Court of the United States upon issuance of a writ
of certiorari. Congress established the writ of certiorari in 1925 to
cnable the Supreme Court to cut down the volume of its work.
As a result, most cases arc now finally decided by the Court of
Appeals.

The Court of Appeals consists of nine judges, who are appointed
by the President for terms of life with the advice and consent of
the Senate. With few exceptions, the decisions of the Court of
Appeals are made by panels of three judges. Since the late 1960,
the Court of Appeals for the District of Columbia Circuit has
played an increasingly important role as a participant in the making
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of broadcast regulatory policy. It has reversed Commission decisions
on such basic issues as the right of litigants to participate in FCC
proceedings, the obligations of broadcast stations under the Fair-
ness Doctrine, and the need to hold hearings when listener groups
protest a licensee’s failure to justify a change in format, or when
competing applications for a station’s license are filed at renewal
time.

The Court of Appeals has decided a large number of impor-
tant cases only because citizens groups began raising questions
that had never been subjected to the crucible of judicial review.
Since the Anglo-American judicial system limits judicial review
to properly presented cases and controversies involving real legal
disputes, the courts are basically passive—they cannot reach out
to solve problems, but must wait until the problems are brought
to them. Issues are now being raised before the Court of Appeals
which previously went unnoticed by the FCC and other parties.
No one, for example, thought to file a Fairness Doctrine complaint
against a nationally broadcast speech by President Eisenhower,
whereas a Fairness Doctrine complaint is filed with the Commis-
sion and the courts virtually cvery time President Nixon’s words
are carried by the broadcast media.

Whether the FCC has rcached “right” or “wrong” policy de-
cisions is not the kind of issue that has brought the courts to their
present activist role in broadcast regulation. As Steve Millard
noted in a perceptive article entitled “Broadcasting’s Pre-emptive
Court”:

The problem has been, in case after case, that the commission simply
has not grappled to the court’s satisfaction with the issues raised by
those who demand to be heard, whether at the commission itself or on
the air. Whatever ambiguities may reside within the court’s opinions,
this much is clear: The court has installed the citizen—almost any citizen
~as a party of primary interest in any case that may be before the FCC.40

THE WHITE HOUSE

Professor William Cary, a former Chairman of the Securities and
Exchange Commission, has pointed out what should be apparent
to any serious observer but is often overlooked or ignored: that
the President is a person but the White House is a collection of
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people.tt The FCC, like most other government departments and
agencies, does not deal with the President (except on matters of the
greatest national or international importance) but with the White
House staff. For example, beginning with the Kennedy administra-
tion, the FCC and other regulatory agencies have sent monthly de-
tailed summaries of their principal activities and pending projects to
a key Presidential aide. Different Presidents, moreover, have varied
in their feclings about the FCC. Where Franklin D. Roosevelt had
been very interested in FCC policy decisions (especially the ques-
tion of ownership of radio stations by newspapers), his successor,
Harry Truman, showed little or no concern about Commission
policies. Again, Presidents Kennedy and Nixon were actively in-
terested in broadcast matters, while President Johnson played a
passive role, primarily because his family had ownership interests
in broadcasting.

The Power of Appointment. The White House influences the FCC
in a wide variety of ways. The most important of its formal controls
is the power of the President to choose Commissioners as their
terms expire and to appoint a Chairman. The appointment power
enables the President to set the tonc for the agency during his
administration. Although the Communications Act specifies that
only four commissioners may have the same party affiliation, the
President has wide latitude in appointing those whom he thinks
will reflect his own political and administrative ideas.

In making appointments to the FCC, the President is subject
to diverse types of pressures from Congress, the industry, the
press, and the public. According to the Hoover Report, the Sena-
torial power of confirming Commission appointments has often
caused the President to consider not so much his appointees’ abil-
ities or qualifications for the job as the probability of their ac-
ceptance by the Senate.** Furthermore, since appointments to the
FCC are closely watched by the regulated industries, the Presi-
dent rarely appoints a Commissioner if the regulated industries
are politically aligned against him. As Roger Noll points out:
“While the appointment process does mnot necessarily produce
commissioners who are consciously controlled by the industry
they regulate, it nearly always succeeds in excluding persons who
are regarded as opposed to the intcrests of the regulated.” #
Trade press publications such as Broadcasting, Television Digest,
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and Variety play an important role in influencing industry opinion
on various candidates and in letting broadcasters know who is
opposed to their interests. Since the carly 1970's, however, minority
groups have begun to influence the selection of Commissioners,
as shown in the appointment of the first black (Benjamin Hooks)
as an FCC Commissioner.

The Communications Act authorizes the President to designate
one of the seven Commissioners as Chairman. Since the Chairman
holds that position subject to the will of the President, it is to be
expected that the conduct of individuals serving as Chairman
might be influenced by the expectations and viewpoints which
radiate from the White House. Moreover, both with respect to
the Chairman and other Commissioners, a sense of loyalty and
considerations of reappointment (or appointment to other govern-
mental posts) may have a subtle influence on the thinking and
behavior of those appointed.

The White House also exercises some informal control over
major personnel sclections at the FCC, including such positions
as General Counsel, Executive Director, and Chief of the Broad-
cast Bureau. Prior to making high-level staff appointments, the
Chairmen of the FCC have usually checked with the White House
to secure a “political clearance.” Commissioner Nicholas Johnson
accused the Nixon administration of a “vendetta against Commis-
sion cmployees”™ who support the public interest. In testimony
before the Subcommittee on Administrative Practice and Procedure
of the Senate Judiciary Committce, Johnson cited Henry Geller,
the FCC’s General Counsel, as a prime example of an outstanding
staff member who was a victim of White Iouse pressure.it

The Office of Management and Budget. Another form of White
House pressure is exerted through the Office of Management and
Budget (formerly the Burcau of the Budget). This Office, one of
the President’s staff agencies, reviews and revises all departmental
and agency budget estimates before they are presented to the
Appropriations Committees of the lHouse and Senate. In addition,
agencies such as the FCC must submit their legislative recom-
mendations to OMB before asking for Congressional considera-
tion; further action depends upon word from the Director of OMB
that a proposal is consistent with the President’s program. Through
its responsibility under the Federal Reports Act to give prior ap-



FIVE DETERMINERS OF REGULATORY POLICY 47

proval to all reporting forms, applications, and industry question-
naires, OMB is able to have an impact on the substance as well
as the timing of FCC regulatory projects. OMB also has the power
to authorize agencies such as the FCC to add “supergrade” (high-
salaried) staff positions. In this connection, Professor Cary points
out that a regulatory agency is paralyzed unless it is allowed to
recruit able staff and fill vacancies at the top.*

Other Forms of Executive Influence. The White House also exer-
cises its authority by supporting substantive legislation. Professor
Cary believes that “. . . despite the jealousy that Congress may ex-
hibit over White House participation in an agency’s functioning, it is
unlikely to enact constructive legislation on behalf of a regulatory
agency unless it has some backing from the President.” ¢ A less
tangible form of control is the mood set by the President and the
White House for the regulatory agency. Especially at the begin-
ning of an administration, the White House may be able to create
a more hospitable political climate for the agency. President Ken-
nedy’s “New Frontier’ theme, for example, set a favorable mood
for a more active regulatory role by Newton Minow.

For purposes of this chapter we have included the Depart-
ment of Justice in the White House since it is the President’s legal
arm. As the agency generally responsible for the enforcement of
federal laws, the Justice Department exerts a strong influence on
the FCC. The Solicitor General's Office of the Justice Department
has authority to decide which cases the Federal Government should
ask the Supreme Court to review and what position the Govern-
ment should take in cases before the courts. At times, the Justice
Department has even challenged FCC decisions by appealing them
to the courts. When the Justice Department protested the Com-
mission’s approval of the proposed ABC-ITT merger, the case cap-
tion read: “United States v. Federal Communications Commis-
sion.” The Justice Department’s appeal was one of the factors that
prompted ABC and ITT to abandon their plans for merger. In
another Court of Appeals proceeding, the Justice Department in-
tervened on the side of community groups who objected to the
FCC’s refusal to allow KTAL-TV, Texarkana, Texas, to reimburse
the legal fees incurred by groups who challenged the station’s
renewal application.

The Justice Department’s Antitrust Division has taken an
activist role in FCC proceedings and was successful in breaking
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up common ownership of a daily newspaper, CATV system, and
television station in Cheyenne, Wyoming. In Beaumont, Texas,
the Antitrust Division asked the FCC to deny an application to
transfer the license of KFDM-TV to the publisher of the only daily
newspaper in Beaumont. Faced with such opposition, the parties
withdrew the application. The Antitrust Division also played a key
role in FCC proceedings which resulted in a ban on cross-owner-
ship of local television stations and CATV systems and the pro-
hibition on a prospective basis of local cross-ownership of AM
radio and television stations.

The White House has also been able to create leverage in the
past by the formation of advisory commissions. During his ad-
ministration, President Johnson created a Task Force on Com-
munications Policy. The Report of this Task Force, issued in
December 1968, contained a 16-month study of tclecommunications
problems which was the work of 15 departments and agencies
of the Federal Government and a large number of consultants.
The creation of the Task Force had the effect of delaying for several
years FFCC action on the controversial subject of communications
satellites.

The Office of Telecommunications Policy. The most recent type
of White House control, however, has been the transition from
the use of ad hoc advisory commissions to the establishment of a
permanent office in the Executive Branch designed to formulate
policies and coordinate operations of the Federal government’s
communications system. In February 1970, President Nixon sub-
mitted to Congress Reorganization Plan No. 1 to create within
the Office of the President a new Office of Telecommunications
Policy (OTP).#" This new Office would become the President’s
principal adviser on domestic and international telecommunications
policy. According to the President, the OTP would not acquire any
prerogatives or functions of the FCC, but would take over the
functions of the Director of Telecommunications Management in
the Office of Emergency Preparedness, In March 1970, FCC Chair-
man Dean Burch told the House Reorganization Subcommittee
that the Commission favored “a strong, centralized entity to deal
with telecommunications issues within the executive.” ** When
neither the Senate nor the House voted to disapprove the Re-
organization Plan within 60 days after its submission to Congress,
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the Office of Teclecommunications Policy became effective April
20, 1970.

At hearings in the Iouse, Congressmen expressed concern
that the new Officc might dominate the FCC. A legal assistant to
Commissioner II. Rex Lee viewed the OTP as a threatening and
improper political encroachment upon the independence of the
Commission. The FCC, he said, “is casily overwhelmed by the
power, prestige and influence of the President.” #* The Wall Street
Journal, in a front-page article on July 11, 1970, charged that
OTP’s tactics with respect to the FCC’s decision on domestic
satellites show that “the Nixon Administration is boldly trying to
influence regulatory policy more than any previous Administra-
tion did.” Chairman Burch, however, assurecd members of the
House Subcommittee on Executive and Legislative Reorganization,
that he had “absolutely no fear of either an actual or possible
undue influence by the White House on the Commission by virtue
of this Office.” °

OTP, in the short time it has operated as an arm of the White
House, has alrcady made a significant impact on broadcast reg-
ulatory policy. In the Fall of 1971, OTP played a broker’s role in
bringing together representatives of the broadcasting, cable, and
copyright industries and acted as a mediator in getting the parties
to accept a compromise agreement on cable rules. In response to
a proposal by OTP, the FCC initiated an inquiry in 1972 looking
toward the de-regulation of radio, anticipating the lessening of
regulatory controls on radio programming and commercial prac-
tices. OTP also took stands and thereby stimulated debate on a
wide number of substantive issues, including standards on license
renewals, the substitution of a limited right of paid access for the
Fairness Doctrine, and the role of the Corporation for Public Broad-
casting in financing network programming of the Public Broadcast-
ing Service. Based on a study prepared by OTP, the FCC made
extensive changes in the Emergency Broadcast System.

At the time OTP was being considered by the Congress, Com-
missioner Kenneth A. Cox predicted that the creation of this agency
would definitely make a difference in FCC decision-making in view
of the likelihood of greater contact between the Commission and
the White House. IHowever, Cox also said that he had never seen
evidence that the President exercised much influence over the Com-
mission on anything. If there were evidence of too much Presiden-
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tial influence, Cox commented, “Congress would raise holy hell.
The Commission isn’t that casy to push around.” 5
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