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Preface to the
Second Edition

When are five years a lifetime? When they occur between the first
and second editions of a book that attempts to keep track of
developments in the fields of broadcasting and regulation. The
problem lies with both of those worlds. Broadcasting (and all of the
communications universe) has grown enormously in size and impact
since we last addressed the subject. And regulation, which once
grew increasingly complicated by the decade, now seems to do so
by the day.

The first edition of this book noted the emergence of citizens
groups, the courts, and the White House as factors of increasing
importance in the formulation of regulatory policies governing the
broadcasting industry. During the past five years each of these
participants has continued to play a significant role. The citizens
movement has broadened its participation in FCC, court, and
congressional proceedings. The courts, taking an activist role, have
reversed FCC decisions on such important issues as indecent
language, newspaper-broadcast crossownership, ex parte (or off-
the-record) contacts, pay cable restrictions, and program format
changes of radio stations. The White House, too, has been active.
The Watergate tapes documented the attempts of the Nixon admin-
istration to muzzle the electronic media. And although the White
House Office of Telecommunications, created by President Nixon’s
Executive Reorganization Plan No. 1 of 1970, has been deprived
of independent existence by President Carter’s Reorganization
Plan No. 1 of 1977, it will be reincarnated in the Department of
Commerce.

The other major participants in the making of regulatory
policy—Congress, the FCC, and the industry—have continued to be
active as well. The House Communications Subcommittee has
conducted a series of hearings on the first overall revision of the
Communications Act since its passage in 1934. The FCC, under the
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leadership of former Chairman Richard E. Wiley, has instituted
changes in the way the agency conducts its business. And the
broadcast industry has faced increasing challenges by such compet-
ing industry interests as cable television, land mobile radio, and
copyright holders.

During the mid-1970s citizens band (CB) radio became the
FCC’s fastest-growing service and is now the largest single radio
service administered by the commission. CB radio burgeoned from
a selective two-way medium of person-to-person communications
into a generalized communications medium in which the user
“broadcasts” personal or business messages to virtually anyone who
chooses to respond.

The second edition of this book differs from its predecessor in
several major respects. There are expanded discussions of the roles
of all the major participants in the broadcast decision-making
process, reflecting changes in each participant’s strategy and effec-
tiveness. For example, there is a new section detailing how Congress
affected the making of broadcast policy from 1970 to 1977. Chapter
eight, on comparative license renewal challenges, describes the
events occurring after the landmark Citizens Communications
Center decision. A new case study has been added on the extraordi-
nary growth of CB radio in the mid-1970s. The rise of CB radio has
raised profound questions about the ability of the FCC to deal with
rapid technological innovation.

Countless individuals have influenced both the original and the
revised editions of this book, including virtually everyone that we
have dealt with in the course of our work: Krasnow in Washington,
D.C. in his communications law practice; Longley in his political
science research. However, we wish to single out certain individuals
for their special willingness to share their insights into various
aspects of the politics of broadcast regulation. Among those deserv-
ing credit are Corry Azzi, Robert Booth, Michael Botein, Stuart
Brotman, Richard Brown, Dean Burch, Dan Calibraro, Barry Cole,
Leroy Collins, Kenneth Cox, Phil Cross, Everett Dillard, J. Leiper
Freeman, Henry Geller, George J. Graham, Jr., James Graham,
Chong-do Hah, Oren Harris, Sydney Head, E. William Henry,
Susan Hill, Rosel Hyde, Mark Johnson, Tom Keller, John M.
Kittross, Howard Kitzmiller, Linda Lacey, Brian Lamb, Robert E.
Lee, Avery Leiserson, Lawrence Lichty, Don R. LeDuc, Lee Loe-
vinger, Jack Loftus, Newton Minow, Steve Millard, Vincent Mosco,
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Dawson Nail, Mal Oettinger, Max Paglin, Alan Pearce, William
Pearl, James Popham, Carlos Roberts, Harry Shooshan III, Chris-
topher Sterling, Herbert Terry, Sol Taishoff, Jack Wayman, Donald
West, Richard E. Wiley, and Nicholas Zapple.

We have not mentioned the titles of the persons who have
added to our understanding of the inner workings of the FCC,
Congress, the courts, and the White House because in most in-
stances, these individuals have held a variety of positions during the
time this book was written. For example, many members of the
FCC later worked within Congress, the White House, the broadcast-
ing industry, or citizens groups.

We would be remiss if we did not acknowledge our debt to
Mary Townsager and Elaine Romano for their editorial skill. Fi-
nally, we would like to express our appreciation to the members of
our families—Judy, Michael, and Catherine Krasnow and Becky
Longley—for providing the encouragement, sympathy, and pa-
tience necessary for this book’s completion.

Be advised that the book you hold in your hands represents our
best shot at a moving target.

Erwin G. Krasnow, Washington, D.C.
Lawrence D. Longley, Appleton, Wisconsin







Foreword

The Federal Communications Commission is one of the most
important and least understood government agencies. Issues of
momentous concern to every citizen come to the FCC, but its
responsibilities, limitations, and activities are known only to a small
segment of the press, the bar, and the engineering fraternities. True,
it is accountable directly to the Congress and there are frequent
congressional reviews of its decisions and deliberations. True, the
courts are constantly reviewing—and increasingly reversing—
commission cases and regulations. True, the President appoints the
chairman and commissioners, thereby exercising some supervisory
control. But despite these continuing links with all three branches
of the federal government, the FCC remains unfamiliar to most
citizens.

Since the early 1970s I have conducted a seminar each year at
the Northwestern University Medill School of Journalism. Graduate
students of journalism and law students attend, and we probe the
issues confronted by the FCC from the perspectives.of both law and
journalism. Guest lecturers have included network presidents, com-
mentators, producers, and regulators. We study why broadcasting is
the only medium of expression under direct governmental regula-
tion. Hard, sensitive, baffling problems arise in interpreting the First
Amendment in a world of rapid technological changes. I often end
class sessions by asking students to pretend they have just been
appointed to the FCC by the President and must vote on a particular
case or issue. It does not surprise me that often the vote is close.

That is one reason why I welcomed this book on its first
publication and was able to use it so effectively in my class. Very
few scholars have paid enough attention to the politics of the federal
regulatory agencies. Professor William L. Cary of Columbia Univer-
sity Law School, former chairman of the Securities and Exchange
Commission, led the way a decade ago in his classic book, Politics
and the Regulatory Agencies. In that work Cary (who, fortunately
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X  FOREWORD

for me, was my law professor when I was a student) perceptively
analyzed the relationship between regulation and the political
process from a scholarly as well as professional perspective. Now
Erwin G. Krasnow, an active member of the FCC bar, who
currently serves as general counsel to the National Association of
Broadcasters, and Lawrence D. Longley, a political scientist with
expertise in interest group politics, have pooled their talents to apply
the analysis more specifically to the record of one agency—the FCC.

Their efforts have produced an uncommonly useful book which
probes some very hard cases. Their revised and updated second
edition is an even better book than before. By focusing on selected
case histories—of FM broadcasting, of UHF television, of proposed
limits on broadcast commercial time, of license renewal policies,
and of citizens band radio—the authors have shown us how the
regulatory process actually works, how it is influenced by political
realities, and how decisions are really made.

Pressures are intense in the regulation of broadcasting. The
industry is strong, vocal, and has many powerful friends. Citizens
groups, a relatively recent interested party, now have acquired some
muscle and sophistication in dealing with the regulatory world. The
White House is becoming more concerned about regulatory deci-
sions because of its new-found awareness that FCC decisions have
both national and international implications. And the Congress and
courts have the last word.

Let me give but one example from personal experience of the
pressures encountered in broadcast regulation. When I was at the
FCC, I was one of a few commissioners who wanted to place some
limits on the amount of commercial time allowed on radio and
television. We strongly believed that some rules were long overdue.
We proposed that the commercial time rules established by the
broadcasters themselves through the National Association of Broad-
casters be enforced. I finally mustered a majority on the commission
to support this proposal. After I left, my successor, Bill Henry, was
besieged by the industry. The Congress reacted almost immedi-
ately, and as described in detail in chapter seven, the House of
Representatives made it clear to the FCC that it regarded this area
as oft limits. Thus, we remain the only nation in the world with no
rules on how many commercials a broadcaster may run, and our
best broadcasters are reduced to the law of the jungle. Yet the FCC
is blamed as a spineless tool of the broadcasting lobby, when in fact
its efforts to regulate were frustrated by the Congress.
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Authors Krasnow and Longley document similar examples in
this work. They conclude, quite properly, that although the FCC
may initiate policy, the fate of such policy is often determined by
others. A good example which I know something about is the
formulation of policy in the early 1960s concerning international
communications satellites. Here we were able to get Comsat
launched quickly and thus preserved American leadership in the
world. But we succeeded only because the FCC compromised with
various competing economic interests and theories, governmental
and private agencies, and because we turned to the President and
the Congress for the final word. This required an understanding of
the political process; in fact, the essence of that process almost
always requires compromise. Sometimes, such compromise does
not serve the best interest of the public, but under our system of
government, I do not know a better alternative.

The authors have penetrated beneath the surface to give their
readers an accurate understanding of how the regulation of broad-
casting really works. The idea of active practitioners like Erwin
Krasnow working in harness with academic authorities like Law-
rence Longley is a good one. The union of their efforts is in the best
interests of their readers.

How do I know? I can best answer by quoting a favorite poem
of President Kennedy. It is a poem written by a bullfighter,
Domingo Ortega, as translated by Robert Graves:

Bullfight critics ranked in rows
Crowd the enormous Plaza full;

But he’s the only one who knows—
And he’s the one who fights the bull.

Newton N. Minow
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Introduction: The Lay
of the Land

Broadcasting in America has emerged from its first half century as a
critical and central element of society, shaping values and opinions
to an extent unrivaled by all other forms of media. Yet entrepre-
neurial entry to this medium, as opposed to newspapers, magazines,
or films, is not open to all but is rather strictly regulated by a
government agency. Crucial decisions as to who may broadcast
what programs are made by an “independent regulatory com-
mission”—the Federal Communications Commission. Because the
FCC operates in a supercharged political atmosphere, studying
the manner in which the commission regulates broadcasting can be
highly revealing of how our democratic system of government
operates.

Curiously, although numerous studies of the FCC and the other
independent regulatory agencies exist, few works deal with the
political aspects of regulation. Almost two decades ago Marver
Bernstein observed that “remarkably little empirical work has been
done to describe and analyze the political context of particular
regulatory programs.”! His assessment still holds true. In fact, as late
as 1972 Bernstein concluded:

Our thinking about the regulatory process and the independent com-
missions remains impressionistic, and the need for empirical research is
largely unfulfilled. As a consequence, we fall back on our value
preferences concerning the role of government in economic life, on the
biases of our professional affiliations, and on assertions by others that
support our personal conceptions and conclusions.®

The lack of such empirical research may be due in part to the
considerable confusion surrounding the concept of politics. Defini-
tions of this term are so plentiful and varied that its application to
broadcast regulation lacks precision. Harold Lasswell once com-
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2 PoOLITICS OF BROADCAST REGULATION

mented that political science “is the study of influence and the
influential” and “the influential are those who get the most of what
there is to get.” He encouraged analysis of political activities
centering on “who gets what, when and how.”? This focus provides
a useful operational definition of politics: Politics consists of those
activities leading to decisions about the allocations of desired goods.
In the context of broadcast regulation those activities can range
from legal briefs prepared by citizen groups to the appointment of a
special task force by the White House on a key communications
problem. They may also include an FCC proposal to regulate
advertising time or a court of appeals decision to strike down
commission standards for the renewal of broadcast licenses.* Such
decisions usually result in allocations of desired goods, with only
some of the participants getting what they want.

Despite persistent calls for an emphasis on the political aspects
of policy making by agencies such as the FCC, most of the existing
literature on broadcast regulation has emphasized instead such
topics as the history and development of the FCC and the broad-
casting industry, the agency’s legal and administrative status, and
the legal problems resulting from the combination of rule-making
and adjudicative functions in the same body. The political context
of particular regulatory programs is generally omitted or mentioned
only perfunctorily. Questions such as “who gets what, when and
how” out of the process are rarely considered—and never systemati-
cally. We propose to deal specifically with these questions. Their
answers are central to the politics of broadcast regulation.

The first chapter of this book will examine the basic characteris-
tics and the environmental context of the regulatory process, and
then trace the historical development of broadcast regulation.
Chapters two and three will examine the role of the various
participants in the making of policy and will be followed, in chapter
four, by an analytical consideration of the structure and characteris-
tics of the regulatory process.

Chapters five through nine consist of five case studies of
broadcast regulatory policies:

1. The questionable decision of the FCC, in 1945, to shift the
frequency allocation for FM broadcasting from the 44
megacycle range to the 88-108 megacycle band

2. The development of the All-Channel Receiver Bill of 1962 as
a desperate attempt to resolve the decade-old problems of a
crippled Ultra High Frequency (UHF) television service
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3. The abortive effort of the FCC in 1963 to set commercial
time limits for broadcast licensees

4. The commission’s attempts in the 1970s to establish policy on
license renewal challenges

5. The efforts of the FCC, beginning in the mid-1970s, to
develop policies designed to reduce congestion and clutter in
citizens band radio

We chose these five case studies largely because they are clear
instances of controversy over specific policy options. They also
provide diverse examples of the political environment in which the
FCC operates—examples which, taken together, support the formu-
lation of generalizations and hypotheses about the broadcast regu-
latory process. These cases span the full history of the commission
(FM having emerged as an issue in the early 1930s), and indeed
policies governing each of the five areas continue to be developed
today. In addition, the studies involve diverse broadcast interests—
FM, TV, advertisers, manufacturers, citizens groups, license re-
newal applicants, and consumers—and they cover a broad range of
issues, including frequency allocation, equipment requirements, the
role of public participation, and technological innovation and its
control. The comparative analysis of different types of decisions
over an extended period allows for a broad analysis of parallels in
decision-making approaches and serves to minimize the importance
of coincidental events, the special tactics of a particular coalition of
opponents, or the attitudes of a specific administration.

Most important, we feel that the politics of broadcast regulation
is seen best in actual instances of political conflict. In the five cases
studied here such conflict is evident, and political gains and losses
resulting from policy decisions are quite marked.

In the final chapter we take a closing look at the politics of
broadcast regulation by analyzing the five case studies as a group
and reaching some conclusions about the regulatory process in
broadcasting.

Notes

'Marver H. Bernstein, “The Regulatory Process: A Framework for
Analysis,” Law and Contemporary Problems, 26 (Spring 1961), 341 (empha-
sis added).
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2Marver H. Bernstein, “Independent Regulatory Agencies: A Perspec-
tive on Their Reform,” The Annals, 400 (March 1972), 21.

3Harold D. Lasswell, “Politics: Who Gets What, When, How,” in The
Political Writings of Harold D. Lasswell (Glencoe, Ill.: The Free Press,
1951), pp. 295, 309.

4These examples are discussed in detail in chapters seven and eight.




PART ONE

THE REGULATORY
PROCESS







1

Broadcasting and the
Regulatory Process

The Federal Communications Commission is a creature of Con-
gress, staffed at its highest levels by White House appointees, subject
at every moment to judicial review, and faced with daily pressures
from the industries it regulates, other branches of government, and
the public whose interest it was created to protect. Yet the regula-
tion of American broadcasting is often portrayed as if it takes place
within a cozy vacuum of administrative “independence.” In reality,
the making of broadcast policy by the FCC, an ostensibly indepen-
dent agency, is an immensely political process—not, incidentally,
as an aberration, but by its very nature. The FCC operates within a
political system involving various participants, including the regu-
lated industries, the public, the White House, the courts, the Con-
gress, and the commission itself. It should be noted that these
participants are neither monolithic nor unchanging entities but
aggregations of human beings operating in various structured roles.
Too frequently, these participants, and the description of their
activities by such terms as “government regulation,” are viewed in a
way that suggests an impersonal mechanical operation. Realistically,
there is no such thing as “government regulation”; there is only
regulation by government officials.! The essence of the politics of
broadcast regulation lies in the complex interactions among these
diverse participants, not only in their day-to-day confrontations, but
also in the more enduring adjustments and readjustments of their
relationships.

To a great extent these relationships are determined by law—by
statutes which themselves are the formal heritage of past political
disputes. Such laws, however, are seldom crystal clear; the result of
earlier political conflict may have been, and often is, legislation and
rules drafted with deliberate ambiguity—broad general mandates
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8 THE REGULATORY PROCESS

which permit the politics of today to determine the rules and
standards of tomorrow.

Thus a major task of the FCC (and other regulatory agencies) is
not only to conform to the letter of the law but, beyond that, to
attune its behavior to the requirements imposed by its political
environment. To retain some flexibility and freedom of choice in its
policy making, the commission must try to gain political support
over opposition. This process is more subtle than normally sug-
gested by concepts such as “legislative control of administration” or
“administrative representation of interests.” William W. Boyer aptly
describes agency policy making as “environmental interaction”: For
effective policy initiation an administrator must attempt to perceive
and anticipate the behavior of participants in the process and the
environment reflected by them. Only thus can he hope accurately to
assess the political ecology within which he must make his policy
decisions.? Besides such assessments and adjustments a regulator
also may seek to shape that environment by means of public
speeches, private meetings, statements, testimony, and the like—
calls for deregulation of the broadcasting industry or condemnation
of television programing as a “vast wasteland.” Thus “environmental
interaction” is a two-way street: An administrator is constrained by
his perceptions of environmental forces while at the same time he is
himself influencing or even partially creating those very forces.

The Historical Context
of Broadcast Regulation

The regulation of broadcasting as we know it today is to a large
degree the product of its history. For example, the basic statute
under which the FCC currently operates is virtually identical to the
legislative charter given to the Federal Radio Commission in 1927.
The very questions on the proper role of regulation posed during the
1920s and 1930s continue to be debated in the late 1970s. Only in
1976 did the House Communications Subcommittee initiate a com-
prehensive review of the Communications Act—the first such
review since its passage in 1934.

Secretary Hoover and the Radio Conferences. The growth of
large-scale broadcasting in the early 1920s found the Congress and
the Executive Branch almost totally unprepared to meet new
obligations in this field. Until 1927 the only law passed by Congress




BROADCASTING AND THE REGULATORY PROCESS 9

dealing with radio was the Radio Act of 1912, which was designed
primarily for ship-to-ship and maritime communications. In 1921
Secretary of Commerce Herbert Hoover designated 833 kc. as the
frequency for broadcasting (allowing but one station in a reception
area), and in the summer of 1922 he added 750 kc. as a second
broadcast frequency. Acting under what he believed to be
congressional authority conferred by the 1912 maritime legislation,
Hoover attempted to establish rules of broadcasting frequencies,
hours of broadcast, and limits of power. In 1922 he convened the
first of a series of industry conferences to discuss ways of controlling
the use of these frequencies. After two months of study and
investigation the First Radio Conference unanimously decided that
regulation by private enterprise alone would not be effective and
recommended the passage of legislation authorizing government
control over the allocation, assignment, and use of broadcasting
frequencies.

Representative Wallace H. White of Maine sponsored a mea-
sure designed to put the recommendations of the conference into
effect by authorizing Secretary Hoover, assisted by an advisory
committee, to act as a “traffic cop of the air.” Congress, however,
failed to enact this legislation. Hoover then called a Second Radio
Conference in 1923 to work out ways of reducing the mounting
interference to radio reception caused by the crowding of stations.
Shortly before the conference Hoover’s attempts to regulate were
seriously undermined when the United States Court of Appeals for
the District of Columbia Circuit ruled that the secretary of com-
merce lacked legal authority to withhold licenses from broadcast
stations.® The court concluded that Congress had never intended to
delegate such authority to the secretary of commerce.

While Congress continued to study the problem by holding
periodic hearings, Hoover continued to call industry conferences. At
the Third National Radio Conference in 1924, Hoover commented:
“I think this is probably the only industry of the United States that is
unanimously in favor of having itself regulated.”* The industry had
come to demand such controls as the increase in stations continued
unchecked. By November 1925 more than 578 stations were on the
air and applications had been filed for 175 more. With every channel
filled, most stations were experiencing considerable interference
from other stations and had been forced to work out complex time-
sharing schemes.
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Despite the evident need Secretary Hoover’s regulatory initia-

tives were repeatedly thwarted. The final blows came in 1926 when
a series of court rulings deprived him of any authority to regulate
radio frequencies, power, or hours of operation. Hoover then
limited the Department of Commerce to the role of a registration
bureau and intensified his pleas for self-regulation.
The Federal Radio Commission as “Traffic Cop.” The chaotic
conditions resulting from reliance on voluntary measures in 1926
brought strong demands from the public and the radio industry that
Congress take action. Until then, Congress had held several hearings
but the House and the Senate had been unable to agree on
legislation. The House had wanted the secretary of commerce to
retain the authority to issue licenses, subject to appeal to a Federal
Radio Commission, while the Senate favored the establishment of a
permanent radio commission.

Addressing himself to the pending Federal Radio Act in 1926,
Senator Clarence C. Dill of Washington, chairman of the Senate
Interstate Commerce Committee, argued that the influence of radio
on the social, political, and economic life of the American people
and the complex problems of its administration

demand that Congress establish an entirely independent body to
take charge of the regulation of radio communications in all its
forms. . .. The exercise of this power is fraught with such possibilities
that it should not be entrusted to any one man nor to any administrative
department of the Government. This regulatory power should be as
free from political interference or arbitrary control as possible.”

(Nearly forty-five years later the President’s Advisory Council on
Executive Organization—popularly referred to as the Ash Council—
recommended that the bipartisan collegial form of organization be
retained for the FCC for the identical reasons mentioned by Senator
Dill in 1926.4)

Finally, in March 1926, Representative White’s bill to authorize
the secretary of commerce as “traffic cop of the air”’—substantially
the same bill he introduced in 1923—passed the House by a vote of
218 to 123. However, the measure soon ran into difficulties in the
Senate, which continued to favor a permanent, independent radio
commission. Early in 1927 a Senate-House conference committee
hammered out a compromise which would establish a Federal
Radio Commission on an experimental basis for one year.
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This legislation that was finally enacted, the Radio Act of 1927,
reflected an accommodation of interests between the House and
Senate by setting up a curious division of responsibilities between
the secretary of commerce and the new Federal Radio Commission.
The Radio Act provided that applications for station licenses,
renewals, and changes in facilities be referred by the Department of
Commerce to the Federal Radio Commission, and it gave the FRC
broad administrative and quasi-judicial powers over these applica-
tions. The secretary of commerce continued to have such powers as
fixing the qualifications of operators, inspecting station equipment,
and assigning call letters. After the expiration of one year, however,
the secretary of commerce was to take over all powers-—except the
power to revoke licenses—with the FRC continuing purely as a part-
time appellate body, dealing with appeals from the decisions of the
secretary of commerce. An important feature of the Radio Act
(which, however, received little attention at the time) was the
requirement in Sections 9 and 11 that “the licensing authority should
determine that the public interest, convenience, or necessity would
be served by the granting [of a station’s license].”

The act created a Radio Commission of five members ap-
pointed by the President with the advice and consent of the Senate.
The President was required to nominate one commissioner from
each of five geographical zones. One of the commissioners was to be
designated by the President as its initial chairman, with subsequent
chairmen being elected by the commission itself. Having structured
the FRC so carefully, Congress then launched the infant commission
with a serious handicap—it failed to give it any money! The
commission was nevertheless able to function due to a clause
in the Radio Act allowing it to utilize the unexpended balance
in the appropriation made to the Department of Commerce un-
der the item “wireless communications laws.” The original members
of the commission were forced to do their own clerical work, and,
for the first four years, engineers had to be borrowed from other
agencies.

The FRC faced other virtually insuperable problems: its tem-
porary status as an experimental body with powers expiring after
one year, the danger of internal strife because of each commission-
er’s appointment from a geographical zone, the great vagueness of
the act and the lack of a specific mandate from Congress, the
slowness of Senate confirmation of the commissioners, constant
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court challenges to its decisions, and the “prior rights” of stations
already on the air. Llewellyn White summarized these problems in
vivid terms:

The F.R.C. had found the job cut out for it quite literally killing. One
hearing alone required 170,000 affidavits. One out of ten decisions had
to be fought through the courts. Congress had allowed the Commission
a staff of twenty, including engineers and office workers. Two of the
five Commissioners were not confirmed for nearly a year, one resigning
in disgust after seven months’ backbreaking work without pay.”

In addition to administrative bottlenecks the FRC faced monu-
mental technical problems. As of 1927 there were 732 stations
blanketing all 90 radio channels. At least 129 stations were broad-
casting off their assigned channels, and 41 were broadcasting on
channels reserved for Canadian use. In practice there were no
restrictions concerning power or hours of operation. Adding to the
confusion was the presence of completely unregulated amateurs on
the broadcast band. In an effort to wipe the slate clean, the FRC
announced that it would adopt “a completely new allocation of
frequencies, power, and hours of operation for all of the existing 732
broadcast stations.” The Radio Act encouraged this attempt at a
fresh start by providing that all existing licenses were to expire sixty
days after its enactment. The act further stated that “no license
should be construed to create any right, beyond the terms, condi-
tions, and periods of the license.” The commission soon found out,
however, that broadcasters who had been on the air for years had a
very strong interest in preserving their favored status and would
fight lengthy court battles to keep their “rights.” As aresult the FRC
was largely unsuccessful in its attempts to solve radio’s problems on
an individual hearing basis.

Throughout its short history the Radio Commission was sub-
jected to great congressional pressure. Not really accepting the
independent status of this “independent regulatory commission,”
Congress continually tinkered with the 1927 act. Since the Radio
Commission was originally established for a period of only one year,
Congress had to renew the legislation annually (or let the FRC's
activities be absorbed by the Department of Commerce). This
annual review gave Congress a convenient opportunity to conduct
hearings and add further legislative restrictions.
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One of the most limiting congressional mandates was the so
called Davis Amendment to the 1928 renewal act, requiring the
FRC to allocate licenses, frequencies, times of operation, and power
equally among five geographic zones and among the states therein.
This amendment had been drafted in response to congressional
concern that the commission favored high-power stations in the
North and East and discriminated against stations in the South and
West. The Davis Amendment prevented the FRC from functioning
effectively as a harmonious group and seriously impeded the devel-
opment of radio policy. In his annual message to the Congress on
December 2, 1929, President Hoover criticized the Davis Amend-
ment, warning that “there is a danger that the system will degenerate
from a national system into five regional agencies with varying
practices, varying policies, competitive tendencies, and consequent
failure to attain its utmost capacity for service to the people as a
whole.”8 Hoover also recommended that the commission be reor-
ganized on a permanent instead of a temporary basis. This recom-
mendation, however, was ignored by Congress.

In 1933 President Roosevelt requested Secretary of Commerce
Daniel C. Roper to direct a study of the organization of radio
regulation. In January 1934 the Roper Committee issued a report
recommending the consolidation of the communications regulatory
activities of the FRC, the Interstate Commerce Commission, the
postmaster general, and the President into “a new or single regula-
tory body, to which would be committed any further control of
two-way communications and broadcasting.”® Although it
strongly supported the centralization of regulatory activities, the re-
port did not take a stand on whether the organization should be
of the independent commission type.

The Birth of the FCC. Spurred by the Roper Committee
recommendations and by general dissatisfaction with the existing
structure of governmental regulation, Congress proceeded to enact
the Communications Act of 1934, which established a new Federal
Communications Commission. The Communications Act made
various organizational changes in the commission (it called for seven
commissioners instead of five, for example, and stipulated the
appointment of all chairmen by the President) and gave the new
agency a broader scope of activity over all communications,
including telephone and telegraph. Title III of the 1934 act, which
dealt with radio, was almost identical with the Radio Act of 1927.
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Most importantly, the “public interest” criterion in the 1927
legislation was also retained.

An innovation in the 1934 law was congressional emphasis on
the long-range planning of broad social goals. Section 303(g) specifi-
cally called upon the FCC to “study new uses for radio, provide for
experimental uses of frequencies, and generally encourage the
larger and more effective use of radio in the public interest.” (This
provision later led the commission to study such unearthly subjects
as communications satellites for broadcasting to local receivers and
the use of laser beams as relay mechanisms.) Congress also required
the FCC to make studies of, and to report on, possible new
legislation necessary for effective long-range goals. Throughout the
commission’s history, however, the Congress has never provided the
agency with sufficient funds to make long-range studies. Former
Commissioner Nicholas Johnson put the FCC budget in graphic
perspective by pointing out that “the Federal Aviation Administra-
tion spends as much on communications research as the FCC’s total
annual budget; the Navy spends five times the FCC'’s annual budget
doing cost-effectiveness studies of the communications system on
one ship type; [and] Bell Labs has a budget over 15 times that of the
FCC."10

Several factors in the commission’s early history deserve em-
phasis because of their relevance to the regulatory process today.
The first is the failure of early attempts at industry self-regulation.
In an unprecedented and never-repeated phenomenon the infant
broadcasting industry itself requested governmental controls to
eliminate the audio chaos caused by unregulated radio operations.
This factor partly explains how the radio industry gained its power-
ful influential position with respect to the FCC. Another historical
factor which should be noted is the deep and early involvement of
Congress. With Secretary of Commerce Hoover's regulatory activi-
ties blocked by the courts, the salvation of American broadcasting
lay with Congress. When Congress did act to establish a regulatory
agency, its existence and financing were subjected to yearly congres-
sional consideration.!! By giving the FRC limited financial and
technical resources, Congress effectively ensured the commission’s
dependence upon congressional good will and kept a firm grip on
the control of this “independent” regulatory agency. A third distinc-
tive feature of the federal government’s early regulation of broad-
cast stations is the focus on licensing as the primary regulatory tool.
Although regulatory agencies such as the Federal Power Commis-
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sion and the Interstate Commerce Commission exert control over
entry by requiring proof of usefulness, the certificates of authority
that are issued are for indefinite terms and are secondary to the
regulation of profits and prices. The emphasis on the FCC’s licens-
ing role results in part from the fact that the Congress specifically
denied the commission the power to regulate the rates or profits of
broadcasting stations.!2

The “Public Interest”—
Broadcasting Battleground

Taylor Branch has divided government agencies into two catego-
ries: “deliver the mail” and “Holy Grail.”!3 “Deliver the mail”
agencies perform neutral, mechanical, logistical functions; they send
out Social Security checks, procure supplies—or deliver the mail.
“Holy Grail” agencies, on the other hand, have the more controver-
sial and difficult role of achieving some grand, moral, civilizing goal.
The Federal Radio Commission came into being primarily to
“deliver the mail”—to act as a traffic cop of the airwaves. But both
the FRC and the FCC had a vague Holy Grail clause written into
their charters: the requirement that they uphold the “public interest,
convenience and necessity.” The vagueness of this congressional
mandate is a key factor in understanding today’s conflicts over
broadcast regulation.

The concept of a public interest in radio communications was
first expressed officially by Secretary Hoover in a speech before the
Third Annual Radio Conference in 1924. One commentator wrote
shortly after the passage of the Radio Act of 1927 that the inclusion
of the phrase “public interest, convenience and necessity” was of
enormous consequence since it meant that “licenses are no longer for
the asking. The applicant must pass the test of public interest. His
wish is not the deciding factor.” !4

Conflicts over the meaning of the “public interest” have been
recurrent in broadcasting history. Besides lending itself to various
interpretations, this vague statutory mandate has also hampered the
development of coherent public policy since Congress (or influen-
tial congressmen) can always declare, “that is not what we mean by
the public interest.”!> Few independent regulatory commissions
have had to operate under such a broad grant of power with so few
substantive guidelines. Rather than encouraging greater freedom of
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action, vagueness in delegated power may serve to limit an agency’s
independence and freedom to act as it sees fit. As Pendleton Herring
put it, “administrators cannot be given the responsibilities of states-
men without incurring likewise the tribulations of politicians.” 16

Judge Henry Friendly, in his classic work The Federal Adminis-
trative Agencies, made the following comment on how the origin of
the “public interest, convenience and necessity” standard serves to
confuse, not enlighten:

The only guideline supplied by Congress in the Communications Act of
1934 was “public convenience, interest, or necessity.” The standard of
public convenience and necessity, introduced into the federal statute
book by [the] Transportation Act, 1920, conveyed a fair degree of
meaning when the issue was whether new or duplicating railroad
construction should be authorized or an existing line abandoned. It was
to convey less when, as under the Motor Carrier Act of 1935, or the
Civil Aeronautics Act of 1938, there would be the added issue of
selecting the applicant to render a service found to be needed; but
under those statutes there would usually be some demonstrable factors,
such as, in air route cases, ability to render superior one-plane or one-
carrier service because of junction of the new route with existing ones,
lower costs due to other operations, or historical connection with the
traffic, that ought to have enabled the agency to develop intelligible
criteria for selection. The standard was almost drained of meaning
under section 307 of the Communications Act, where the issue was
almost never the need for broadcasting service but rather who should
render it.'

Newton Minow has commented that, starting with the Radio
Act of 1927, the phrase “public interest, convenience and necessity”
has provided “the battleground for broadcasting’s regulatory de-
bate.”'® The meaning of this term is extremely elusive. Although
many scholars have attempted to define the “public interest” in
normative or empirical terms, these definitions have added little to
an understanding of the real relevance of this concept to the
regulatory process. A pragmatic but somewhat limited view is that
offered by Avery Leiserson, who suggests that “a satisfactory
criterion of the public interest is the preponderant acceptance of
administrative action by politically influential groups.” Such accep-
tance is expressed, in Leiserson’s opinion, through groups which,
when affected by administrative requirements, regulations, and
decisions, comply without seeking legislative revision, amendment,
or repeal.!® Thus in order for a policy to be accepted by politically
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influential groups, it must be relevant to and must not conflict
unacceptably with their expectations and desires. Defining the
interest of the entire general public is considerably more difficult.

The concept of the public interest is important to the regulation
of broadcasting in another sense. A generalized public belief even in
an undefined “public interest” increases the likelihood that policies
will be accepted as authoritative. The acceptance of “the public
interest” may thus become an important support for the regulation
of broadcasting and for the making of authoritative rules and
policies toward this end. For this reason the courts have traditionally
given the FCC wide latitude in determining what constitutes the
“public interest.” This view was expressed by Judge E. Barrett
Prettyman in a decision denying the appeal by an unsuccessful
applicant for a television station:

It is also true that the Commission’s view of what is best in the public
interest may change from time to time. Commissions themselves
change, underlying philosophies differ, and experience often dictates
change. Two diametrically opposite schools of thought in respect to the
public welfare may both be rational; e.g., both free trade and protec-
tive tariff are rational positions. All such matters are for the Congress
and the executive and their agencies. They are political in the high sense
of that abused term. They are not for the judiciary.®

On the other hand, ambiguity as to the meaning and lack of
consensus over the requirements of the public interest has height-
ened conflict among participants in the regulatory process. Since
Congress has found it inadvisable to define specifically for-future
situations exactly what constitutes the “public interest,” the political
problem of achieving consent to the application of this standard has
been passed on to the FCC. Thus, the objectively unverifiable and
elusive concept of the public interest can be enormously significant
to the FCC—both as an undefined general support and, because of
its unclarified nature, as a potential source of controversy.

Unresolved Regulatory Problems

The regulation of American broadcasting is no less controversial
today than it was in the turbulent twenties and thirties. Many
unresolved problems remain. Some of these difficulties stem from
specific economic and technical characteristics of the broadcast
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industry. Others are the direct legacy of the historical development
of regulation; certain legal prescriptions and requirements still on
the books are interpreted differently by different participants at
different times in the regulatory continuum. Still other problems
may be traced to generalized public attitudes toward governmental
regulation. Seldom can the FCC attempt to frame regulations
without becoming entangled in this political thicket.
Statutory Ambiguities and Recurring Controversies. Disputes
concerning legal prescriptions imposed by the Communications Act
have centered on certain recurring value conflicts—assumptions
about what ought or ought not to be done. One such question is the
extent to which broadcasting should be related to social as well as
economic and technical goals. The emphasis upon the social
responsibilities of licensees rests on the view that “the air belongs to
the public, not to the industry” since Congress provided in Section
301 of the Communications Act that “[no] license should be
construed to create any right, beyond the terms, conditions, and
period of the license.” During the 1970s, for example, the FCC has
adopted rules and policies designed to make broadcasters meet their
social responsibilities by requiring them to implement equal
employment opportunity programs for women and minorities,
schedule television programs for children, and make their facilities
available during prime time to federal political candidates.
“Program censorship” versus “free broadcasting” is another
value conflict arising from legal prescriptions and requirements.
Section 326 of the Communications Act states:

Nothing in this Act shall be understood or construed to give the
Commission the power of censorship over the radio communications or
signals transmitted by any radio station, and no regulation or condition
shall be promulgated or fixed by the Commission which shall interfere
with the right of free speech by means of radio communication.

In the same act, however, Congress also directs the commission to
regulate “in the public interest, convenience and necessity.”? Using
that standard as the basis, the commission has promulgated many
rules and policies governing broadcast programing that would be
regarded by the courts as unlawful censorship in the print media. To
the degree that such regulation entails review and evaluation of
program content, it can be considered a form of censorship. The
ambiguity in the statute leads to divergent views of the desirable
balance between freedom and censorship.
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Another recurring controversy is whether the First Amendment
guarantees the right of broadcasters to be free of government
control over the content of broadcast programing or is designed to
assure the public’s right to hear diverse ideas and viewpaints.
J. Skelly Wright, a U.S. court of appeals judge, has commented:
“[In] some areas of the law it is easy to tell the good guys from the
bad guys. ... In the current debate over the broadcast media and
the First Amendment ... each debater claims to be the real
protector of the First Amendment, and the analytical problems are
much more difficult than in ordinary constitutional adjudication. . . .
The answers are not easy.” 2

These colliding statutory ground rules governing the freedom

and obligations of broadcasters have been melded into one of the
law’s most elastic conceptions—the notion of a “public trustee.”2
The FCC views a broadcast license as a “trust,” with the public as
“beneficiary” and the broadcaster as “public trustee.” The public
trustee concept is a natural consequence of the conflicting statutory
goals of private use and nonmarket allocation of spectrum space.
Congress gave the FCC the right to choose among various candi-
dates for commercial broadcasting licenses and left it up to the
commission to find a justification for providing a fortunate few with
the use of a valuable scarce resource at no cost. Legal scholar Benno
Schmidt, Jr., regards the public trustee concept as designed to dull
the horns of the FCC'’s dilemma: To give away valuable spectrum
space, with no strings attached, would pose stubborn problems of
justification.
Technical Factors Influencing Regulation. There are two com-
plementary and determinative features of American broadcasting:
spectrum space scarcity and technological innovation. Scarcity, of
course, has always been the underlying raison d’étre for broadecast
regulation. Because one man’s transmission is another man’s
interference, Congress concluded that the federal government has
the duty both to select who may and who may not broadcast and to
regulate the use of the electromagnetic spectrum so that the public
interest will be served.

Scarcity has been a special problem in the case of television.
Whereas an FM broadcast needs a section of the spectrum twenty
times wider than an AM broadcast, a TV broadcast requires a
channel 600 times as wide as an AM broadcast station’s signal.*
During the early 1950s the FCC’s allocation policy was confined to
television within a twelve-channel Very High Frequency (VHF)
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system incapable of offering even two or three stations in many
cities. Broadcasters with the only television station (or with one of
the two) in a market at that time were in an awkward position to be
complaining about governmental regulation. The All-Channel Re-
ceiver Bill of 1962 aimed to make additional television service
available in many areas, with the expectation that eventually greater
diversity in programing would result.

It can be argued that scarcity of service implies close govern-
mental control approaching that of a public utility, while diversity
and choice of services implies more relaxed governmental de-
mands.?® And because scarcity inflates economic potential enor-
mously, it likewise intensifies the conflict over policy alternatives.
The FCC’s decisions on spectrum allocations have a multibillion
dollar impact on the nation’s gross national product. As a result
of the relative scarcity of broadcast facilities, the FCC serves, in ef-
fect, as a substitute mechanism for the free market allocation of
resources.

Conversely, as some broadcast services proliferate—such as
AM and FM radio—pressures build for a looser rein on broadcast
licensees. Broadcasters argue that there is little justification for rigid
governmental regulation of ten or twenty competing radio stations
in a market while a monopoly newspaper in the same market is free
of such restrictions. As scarcity decreases, they argue, so should
regulation.?

The scarcity of frequency space for commercial broadcasting
and citizens band radio is partly a man-made problem with its
dimensions defined by the Executive Branch. The FCC’s jurisdiction
over the radio spectrum is limited by Section 305 of the Communi-
cations Act, which exempts from the commission’s power all “radio
stations belonging to and operated by the United States.” The
federal government, through its various agencies, offices, and de-
partments, operates a host of radio services occupying approxi-
mately one-half of the total available frequency space. With the
government’s total investment in telecommunications in excess of
$100 billion and its annual expenditure for equipment, research, and
development over $7 billion, the White House is not anxious to turn
these frequencies over to the FCC.%

The classic pattern of limited broadcast facilities, which has led
on the one hand to a cry for government regulation, also has
encouraged technological innovations to expand programing possi-
bilities. Throughout its history the FCC has had to wrestle withnew
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problems brought about by such technical developments as network
broadcasting, the possibility of higher transmitting power for AM
stations, as well as the emergence of FM broadcasting, VHF and
UHF telecasting, color television, cakle television, communications
satellites, and citizens band radio. The making of public policy in
each of these areas goes far beyor.d resolving technical issues.
Frequently technical issues disguise what are actually economic
interests vying for control of some segment of the broadcasting
market. The politics of broadcasting is thus present in technical as
well as clearly social controversies.

Three of those technological innovations—the development of
FM broadcasting, the opening up of Ultra High Frequencizs to
television, and the explosive growth of citizens band radio—
together with the FCC’s policies regar ling them will be examined in
more detail in subsequent chapters. It is sufficient here to note that
the commission has been subjected to considerable criticism con-
cerning its inability to cope with chanze—the most common clarge
being that it is concerned mainly with preserving the status que and
with favoring the well-established broadcast services. From a
technological standpoint, for example, it has been said that the
television stations constructed in 1952 might have been operating as
early as 1937 had the commission actively supported the develop-
ment of this new medium.?

An agency’s ability to respond to and foster technolozical
change is largely a matter of how d=pendent the agency is apon
dominant industry factions—the “haves” as opposed to the “aave
nots.” Throughout its history the FCC has lacked sufficient skilled
personnel and funds to weigh the mer.ts of new technology and has
been forced to rely on outside advice and technical opinion. When
faced with complex technical questians, the commission has often
taken the easy road of finding in favor of the “haves” over the “aave
nots.” A 1975 study of commission palicy concerning the develop-
ment of FM radio, UHF, cable, and subscription television found
that each of these technical innovaticns developed a status that is
ancillary to the dominant commercial system and concluded that
rather than use innovations as correctives to obvious problems, the
commission sought to control their growth.3°

The ability of a regulatory commission to protect or to promote
a technical innovation that challenges the regulated (and somet:mes
sheltered) industry is a measure of the vitality and strength cf that
agency. As will be seen in chapters five, six, and nine, the FCC has
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failed miserably in a number of attempts to help give birth to new
broadcast services and, in fact, has at times almost destroyed
innovations. It must be noted that these failures resulted at least in
part from the highly political environment in which the FCC must
regulate.

Forging a Consensus for Cable Television

The maneuverings with respect to cable television during the period
from 1968 to 1972 provide a classic illustration of this political
environment. In 1968, after the Supreme Court had affirmed the
FCC’s authority to regulate cable systems, the commission took the
textbook action: It issued a voluminous set of its own cable policy
proposals and invited comments from broadcasters, cable opera-
tors, citizen groups, members of the general public, and other
interested parties. Three years and several thousand pages of
dialogue later, FCC Chairman Dean Burch sent the House and
Senate Communications Subcommittees a fifty-five-page summary
of the kinds of rules the commission tentatively had concluded were
necessary for the healthy development of the cable industry. Burch
assured Congress that the new rules would not be made effective
until several months later—March 31, 1972—in order to allow time
for congressional review.

The consideration of cable rules, however, was not to be left to
the discretion of the FCC and the Congress. President Nixon
became involved in July 1971 by appointing a cabinet-level advisory
committee on cable, headed by Dr. Clay T. Whitehead, director of
the White House Office of Telecommunications Policy.*! During the
fall of 1971, Chairman Burch and Dr. Whitehead met privately with
representatives of cable, broadcast, and copyright interests in an
effort to effect a compromise agreement. Meanwhile, the Supreme
Court was considering an appeal of a lower court ruling that the
FCC had no authority to require cable systems to originate
programs—a central element in the commission’s regulatory
strategy.

All branches of government—legislative, executive, and ju-
dicial—were independently considering the future of cable when
the FCC, in a 136-page decision in February 1972, adopted new
cable rules which were based on a private agreement entered into
by cable operators, broadcasters, and a group of copyright owners
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under the prodding of the White House. In a biting dissenting
opinion, former Commissioner Nichalas Johnson, a liberal Demo-
crat, said that “in future years, when students of law or government
wish to study the decision making process at its worst, when they
look for examples of industry domination of government, when they
look for Presidential interference in the operation of an agency
responsible to Congress, they will look to the FCC handling of the
never-ending saga of cable television as a classic case study.”
Chairman Burch, a former head of the Republican National Com-
mittee, accused Johnson in a special concurring opinion of using a
“scorched earth” technique to distort an act of creation into a public
obscenity. Burch said that there was no conspiracy, no arm twisting,
no secret deals. The cable decision, he said, was the result of months
of painstaking study and measured deliberation, culminating in
regulatory craftmanship of a high order. Then-Commissioner
Richard E. Wiley, quoting Edmund Burke on the need for compro-
mise, defended the decision on the ground that the “choice realisti-
cally confronting the Commission, after all, was this particular
program—or none at all.”32

From the foregoing example, it is clear that the regulatory
process as applied to broadcasting is laced with an ample dose of
political maneuverings. We turn now to a closer look at the people
and the institutions comprising this political environment.
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Five Determiners
of Regulatory Policy

From its establishment the FCC has enjoyed a broad congressional
mandate—at least in theory—to frame responsible public policy
regarding broadcasting. Certainly the FCC does play a central role
in the regulation of broadcasting, but often the crucial decisions in
policy making come about through the action, interaction, or,
indeed, the inaction of persons or institutions other than the FCC.
This chapter examines five of the six major participants in the
regulatory policy-making process: the FCC, the broadcasting indus-
try, citizen groups, the courts, and the White House. The sixth
determiner of regulatory policy—the Congress—interacts with the
other five at so many levels that it will be studied separately in
chapter three. Additional participants such as the Corporation for
Public Broadcasting and the Federal Trade Commission could be
added, but these six stand out because of their continued and
repeated involvement.

The FCC

Former Chairman Newton Minow once described the FCC as “a
vast and sometimes dark forest, where FCC hunters are often
required to spend weeks of our time shooting down mosquitoes
with elephant guns.”! Over the course of its history, the commission
has been bombarded with criticism from various quarters. A good
summary of many of the sweeping charges leveled against the FCC
was included in the Landis Report on Regulatory Agencies to
President-elect John F. Kennedy in December 1960:

The Federal Communications Commission presents a somewhat ex-
traordinary spectacle. Despite considerable technical excellence on the

27
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part of its staff, the Commission has drifted, vacillated and stalled in
almost every major area. It seems incapable of policy planning, of
disposing within a reasonable period of time the business before it, of
fashioning procedures that'are effective to deal with its problems. The
available evidence indicates that it, more than any other agency, has
been susceptible to ex parte presentations, and that it has been subser-
vient, far too subservient, to the subcommittees on communications of
the Congress and their members. A strong suspicion also exists that
far too great an influence is exercised over the Commission by the
networks.?

The Landis Report pinpointed one of the FCC’s major
problems—its lack of real independence. A regulatory agency may
be established by law as independent from the Executive, but this
does not by any means imply independence from congressional or
industry pressures. Nor does statutory separation from the Execu-
tive Branch assure an agency’s independence from politics. Indeed,
an essential characteristic of independent regulatory commissions is
their need of political support and leadership for successful regula-
tion in the public interest. Samuel P. Huntington, in his study of the
Interstate Commerce Commission, explains this seeming paradox:

If an agency is to be viable, it must adapt itself to the pressures from
{outside] sources so as to maintain a net preponderance of political
support over political opposition. It must have sufficient support to
maintain and, if necessary, expand its statutory authority, to protect it
against attempts to abolish it or subordinate it to other agencies, and to
secure for it necessary appropriations. Consequently, to remain viable
over a period of time, an agency must adjust its sources of support so as
to correspond with changes in the strength of their political pressures. If
the agency fails to make this adjustment, its political support decreases
relative to its political opposition and it may be said to suffer from
administrative marasmus.®

The FCC as a Bureaucracy. The FCC, however, is more than just
an independent regulatory commission wrestling with the problem
of its political nonindependence; it is also a bureaucracy. As such it
exhibits all the classic symptoms of bureaucracies—massive
hierarchy, institutional conservatism, professed rationality, and
entrenched self-interest.

Lee Loevinger, a former FCC commissioner, has likened the
FCC and other administrative agencies to a pyramid. At the apex of
the pyramid (the part most visible from a distance) are the commis-
sioners. The professional and middle staff members of the agency
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form the base of the pyramid, which supports the structure and
determines whether it stands straight upright or leans in any direc-
tion.> Loevinger maintains that no one can understand the agen-
cies and their operation without “some inquiry into the motivating
forces that drive agency members and staff, and into the internal re-
lationships by which work information and agency power are
divided among and transmitted between persons comprising the
institution.”®

The attitudes of the FCC’s middle staff are a significant factor in
the development of its regulatory policy. First, unlike the commis-
sioners and their personal staff aides who are political appointees
and therefore subject to periodic change, the FCC’s middle staff are
government career employees, many of whom have spent their
entire working lives at the commission. Second, the commission’s
middle staff exercises considerable influence through its control of
the channels of communications to FCC commissioners. In choosing
among various policy alternatives, FCC commissioners usually must
base their decisions on information selected by staff personnel as
relevant and significant. So common is this practice that former
Commissioner Nicholas Johnson perceived the FCC’s decision-
making process as dominated by entrenched bureau chiefs and
agency coordinators who are reluctant to present alternatives to the
commissioners for their consideration.” Third, since hundreds of
decisions must be made daily by the FCC, the formulation as well as
the implementation of policy is frequently delegated to the commis-
sion’s middle staff. When this happens, another bureaucratic symp-
tom is evident—the struggle for power within the hierarchy.

Loevinger contends that the first step toward a realistic under-
standing of bureaucratic decision making is a recognition that the
power motive is to bureaucracy what the profit motive is to
business. Government officials and staff generally try to maximize
the power of their positions. No exception to this generalization, the
FCC commissioners and staff seek almost daily to perpetuate and
extend their own power. Newly created bureaus and those hired to
staff them attempt to justify and prolong their existence, frequently
long after their usefulness has ended. Sometimes the power motive
is expressed through the assertion of jurisdiction over new industries
(such as cable TV), which are not specifically mentioned in the
Communications Act and the creation of new bureaus (such as the
Cable Television Bureau), which have been likened to independent
“fiefdoms” within the agency.
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Another characteristic of bureaucracy, related to its concern for

its own institutional survival and power, is a tendency to be
inflexible, static, and conservative rather than adaptive, innovative,
or creative. As a bureaucracy the FCC is often reluctant to embrace
innovative proposals, especially when such actions might mean the
abandonment of familiar assumptions and standards. Incremental
change—which can be bureaucratically digested in small bits—is
often favored over sweeping change. Moreover, a policy that is
“rational” in terms of accepted evaluative procedures is to be
favored over a risky but potentially high-gain policy that demands
different criteria for evaluation. Generally, the FCC has nothing to
gain for pushing a successful technological innovation and every-
thing to lose if it fails. Above all, the agency finds that it is best, when
in doubt, to demand documentation rather than to make policy. Asa
result of such bureaucratic tendencies the commission spent nearly a
decade searching for a means to encourage development of UHF
television, has spent many more years worrying about programing
evaluation standards for license renewals, and has fretted about
cable television endlessly. In short, what “the FCC as a bureau-
cracy” means is that the commission often substitutes the act of
evaluating and studying a problem or policy for the act of actually
dealing with a problem or making policy.
Background Patterns Among the Commissioners. This huge
bureaucracy—the FCC—is directed at the top by seven com-
missioners with varied social and political backgrounds who interact
among themselves in a variety of aggregate and individual roles.
The diverse roles of commissioners as well as commission staff are
shaped to a significant extent by the formal structure of decision
making. Bradley Canon has provided an illuminating description of
this process:

Commission meetings are held weekly and last three or four hours. The
agenda is usually lengthy; often 50 to 100 items of business (not all of
them cases) are considered in a single meeting. Although it varies
among individuals, the general level of interaction between Commis-
sioners on policy questions seems low. Thus, only those items consid-
ered really important receive any pre-meeting discussion or in-meeting
debate. In other cases, the Commissioners vote on the basis of prior
judgments and attitudes or follow the recommendations of staff mem-
bers in whom they have confidence. Commissioners are free to switch
their vote between the meeting and the writing of the opinion disposing
of the case, but this occurs only occasionally. Opinions are almost
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always written by staff members and adopted by the Commission,
usually with a minimum of supervision and attention. Dissenting
opinions, of course, are the responsibility of the dissident, although
staff help is not unknown here. About one-fifth of such votes are not
accompanied by an opinion.?

The formal political affiliation of commission appointees who
are not members of the same party as the President is usually of little
significance. Although Section 4(b) of the Communications Act
provides that no more than four of the seven commissioners shall be
members of the same political party, a study of fifty-one appoint-
ments to the FCC and FTC found that the selections from the
President’s own party typically have been partisan political choices;
the others have been “friendly Indians” who are in sympathy with
administration objectives rather than “bona fide, honest to God”
members of the other party.® President Truman, for example,
placed Republicans on the staff of the commission, where they were
barred by the Hatch Act from all partisan activities.

The seven commissioners invariably come from distinctive and
sometimes divergent social and political backgrounds. The charac-
teristics of the forty-four individuals who served as FCC or FRC
commissioners between 1927 and 1961 have been analyzed in detail
by Lawrence Lichty.!? Lichty found that individual commissioners
held office for periods varying from six months to nineteen years,
with the average length of service approximately four and one-half
years. Of the forty-four commissioners twenty-three had studied
law, twenty-four had some prior experience with broadcasting, and
all but four had previously held government office on either the
federal or state level. In short, the typical commissioner was trained
in law, generally familiar with broadcasting, and quite likely to have
had prior government administrative responsibilities.

Wenmouth Williams, Jr., updated the Lichty study by analyzing
the backgrounds of twenty-two commissioners who served between
1962 and 1975 and found that the typical commissioner during this
period had (1) some government affiliations, (2) strong political
affiliations, and (3) some law experience.!! Williams also found that
the political philosophies of the commissioners had an important
impact on regulatory philosophies during the 1962-1975 period. He
noted a strong correlation between “presidential commissions” and
basic regulatory trends: The Kennedy Commission, concerned with
stricter regulation of programing and competition, was typified by
Newton Minow’s “vast wasteland” speech. Conversely, the commis-
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sion of President Johnson (a President who had conspicuous broad-
cast interests) preferred to minimize government regulation as evi-
denced by the former President’s appointment of Rosel Hyde, a
“hands off” commissioner, as chairman.!?

One particularly important result of this common legal and
administrative background shared by many of the commissioners is
the FCC's tendency to see regulatory activities in legal and adminis-
trative terms rather than in social and economic terms. Traditionally
the FCC has preferred the administratively and legally sound policy
over the controversial or more inclusive alternative. Moreover, the
background of commissioners is not as diverse as suggested by
Lichty and Williams. The FCC, like other regulatory agencies, has
been stocked by white males. Over the half century of appointments
to the FRC and FCC there have been only two black and three
female appointees, with four of these five appointments occurring in
the 1970s. A closer examination of the backgrounds of commission-
ers shows that they have tended to be neutral, generalist types,
knowing little about the regulatory task when first appointed. Also,
whatever their educational and occupational backgrounds, “consen-
sus” types have predominated over commissioners with strong
personalities and philosophies.

While describing the FCC in general terms, it is important to
remember that it is not a static institution but one which changes as
its personnel change. Critics frequently attack “the commission” as
if it were a single, fixed, and unalterable body. In reality, there have
been a number of “commissions” at different times with divergent
opinions as to how broadcasting should be regulated. As Lichty
concluded:

Changes in the direction and emphasis of the Commission’s regulation
of broadcasting are a function of the members serving on the Comrmnis-
sion at . . . specific times. Further, the personal experience, education,
occupational background, and governmental philosophy of the mem-
bers of the Federal Radio Commission and the Federal Communica-
tions Commission directly influence the direction and emphasis of the
agency’s policy.!?

In an attempt to show variation within the commission at
different historical periods, Lichty and Williams also analyzed
distinctive patterns of commissioners’ backgrounds during various
periods of the FRC and the FCC. Their findings, which we have
summarized and updated in Table 1, show a definite correlation
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Table 1.
Backgrounds: 1927-1977*

Patterns of FRC and FCC Commissioners’

Commission Periods

Background Patterns
of Commissioners

1. Establishing Technical Stan-
dards, 1927-1930

2. Important Legal Actions,
1930-1934

3. Cleaning-up and Vigorous
Application of the Law, 1934-
1938

4. Trustbusting of Broadcast
Ownership, 1939-1945

5. Public Service, New Radio
Facilities, and TV Engineer-
ing Problems, 1946-1952

6. Moderate Regulation, 1953-
1960

7. Increased Emphasis on Pro-
graming and Competition,
1960-1965

8. Moderate Regulation, 1966-
1969

9. Cleaning-up, Clarification of
Existing Law, 1970-1977

Technical Experts

Legal Background

Legal Background
Prior Experience in Govern-
ment

Prior Experience in Govern-
ment, Especially Public Utility
and New Deal Agency Back-
ground

FCC Staff Backgrounds as En-
gineers and Chief Counsels

Prior Experience on State Regu-
latory Commissions and FCC
Staff Background

Legal Background
Prior Experience in Govern-
ment

Legal Background

Prior Experience in Govern-
ment

Prior Experience in Govern-
ment and Politics

*Adapted and updated from Lawrence Lichty, “The Impact of FRC and FCC
Commissioners’ Backgrounds on the Regulation of Broadcasting,” Journal of
Broadcasting, 6 (Spring 1962), 97-110; and Wenmouth Williams, Jr., “Impact of
Commissioner Background on FCC Decisions: 1962-1975,” Journal of Broadcast-

ing, 20 (Spring 1976), 244-256.
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between commissioner background patterns and predominant com-
mission activities. Both found that the regulation of broadcasting has
been influenced to a measurable degree by the occupational back-
grounds and political philosophies of these commissioners. For
example, the “technical” period was dominated by members who
had engineering background and the “trustbusting” era was charac-
terized by attorneys experienced in governmental regulation.
The Influence of Individual Commissioners. Two other important
points about the commissioners should also be mentioned:
(1) Commissioners may exhibit factional behavior, and (2) individ-
ual commissioners often play pivotal roles in decision making. That
groups or factions are important in a collegial voting body such as
the FCC is certainly not a particularly new or striking idea; the
literature on legislative committees and judicial institutions is replete
with findings stressing the importance of internal groups and fac-
tions. In a study of the FCC as a decision-making body political
scientist Bradley Canon used techniques familiar in judicial behavi-
oral analysis, including bloc analysis and Gutman cumulative scal-
ing. Canon concluded that various voting blocs are important in
commission decisions and are especially present in dissents. He
further found that partisan affiliations of commissioners seem to be
related to voting behavior on some issues connected with broad
social and economic problems, that appointees of different Presi-
dents seem to vote somewhat differently, that the solo dissenter is
not an uncommon occurrence, and that there is some consistency
among comrnissioners in their voting patterns.’®

Canon’s conclusion concerning the individual dissenter should
be stressed, for throughout the history of the FCC the role of the
individual commissioner has been particularly significant. Lichty has
observed that “the problems tackled and solutions proposed were
due in part to the individual interests of commissioners and that
many important decisions or changes were the result of a crusade by
one Commissioner.” 8 It cannot be denied that James Lawrence Fly,
Nicholas Johnson, Newton Minow, Kenneth Cox, Dean Burch, and
Richard Wiley had significant impact on the commission beyond the
power of their individual votes.

Unlike the heads of most regulatory commissions, however, the
chairman of the FCC has little formal power. For example, Con-
gress has refused to provide the chairman of the FCC with general
responsibility for staff and management.'” Still, the chairman’s
power is greater than that of the other commissioners; his role as
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spokesman for the commission, the availability to him of a larger
staff, and his visibility as the President’s “choice” account for this.
Former Commissioner Kenneth Cox has pointed out that the chair-
man of the FCC can have a significant influence on the planning of
the commission’s work since he is responsible for the preparation of
the agenda at commission meetings and “has a much more direct
relationship with the bureau chiefs as to scheduling, the allocation of
priorities and so on.” According to Cox a chairman “definitely has
some edge in influence” since “there is some inclination on the part
of some individual commissioners, if they don’t feel strongly about a
matter, to go along with the Chairman if he wants to say something
is a matter of importance to him.”!® Frequently, an FCC chairman
can be instrumental in the selection and reappointment of commis-
sioners, especially if he has been working with the White House in
furtherance of administration goals. A study of appointments to the
FCC and the FTC from 1949 to 1974 revealed that twelve of the
fifty-one commissioners appointed were selected largely because of
the support of the commission chairman, and very few of those
would have been nominated without such an endorsement.!?

The extent of the power of a chairman, however, depends
primarily on ability, determination, and on the willingness of his
colleagues to give him the latitude he needs. Richard E. Wiley is
regarded by many observers as the most powerful chairman in
recent FCC history. Wiley, having served also as general counsel
and a commissioner, played an important role in hiring and promot-
ing commission staff members.?® Les Brown of the The New York
Times observed that “the Wiley years have been among the most
productive in the agency’s history for the handling and disposition
of cases and the bureaucratic flow of paper.”# Wiley made the
commission a more efficient agency by using various changes in
procedure, including a three-month calendar for items which he
prepared personally in order to give each issue a priority and a
deadline. He moved issues onto the voting agenda when he per-
ceived a consensus among the other commissioners. Compromises
in language or modifications in rules were customarily hammered
out in his office before the commission meetings. Thus, while the
commission produced approximately four times the number of
decisions under Chairman Wiley’s leadership than under any other
previous administration in a comparable period, it probably also
produced the fewest dissents.?? Wiley attributes his success to the
fact that the other six commissioners were “compatible [and] of
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similar philosophy.” During most of his tenure as chairman the
commission consisted entirely of Nixon appointees, the first time a
President had named all seven members of the FCC since its
formation in 1934.%

Wiley’s impressive record of obtaining support from his col-
leagues was not matched, however, by his record with the courts. In
an article entitled “Wiley’s FCC: In Danger of Disappearing,”
Broadcasting magazine commented that decisions of the courts in
1976 and 1977 were stripping the Wiley administration of its major
milestones.?* Characterizing the record as “grim,” the article re-
ferred to the following court actions: (1) the finding by a U.S.
district court judge that Chairman Wiley’s role in the National
Association of Broadcasters’ adoption of the family viewing concept
for television infringed broadcasters’ First Amendment rights;
(2) the overturning by the court of appeals of media-crossownership
rules permitting the retention of most local newspaper-broadcast
combinations (a practice known as “grandfathering”); (3) the rever-
sal on grounds of censorship of the commission’s declaratory ruling
that a George Carlin comedy record broadcast by a New York City
radio station was “indecent”; (4) the overturning, based on statutory
and First Amendment grounds, of FCC rules designed to guard
against pay cable’s siphoning off of movie and sports programing
from regular commercial broadcasting; and (5) the expression of
dissatisfaction by the court of appeals with the FCC’s policy of
allowing broadcasters and marketplace forces to determine the
formats of radio stations.

Throughout the commission’s history, individual commission-
ers, who expressed continuing interest in certain issues (e.g., ex-
Commissioner Freida Hennock on educational broadcasting and
Commissioner Robert E. Lee on UHF television), have had a
considerable impact on the shaping of FCC policy on these matters.
A fascinating example of the role of a single commissioner in forging
a majority in favor of a policy is provided by the events surrounding
the FCC's issuance of proposed rules, early in 1966, to regulate cable
systems. The following passages from a report in Broadcasting
magazine indicate the importance both of groups within the FCC
and of individual commissioners in the formulation of a commission
consensus:

None of the tough new proposals was adopted for rule-making by
more than a bare majority of the commission. Thus, a single defection,
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even the wavering of a formerly committed commissioner, can kill a
proposal or strip it of meaning. Representatives of groups directly
affected know this, and are lobbying accordingly, on Capitol Hill as
well as at the commission.

The commissioners themselves are uncertain and divided in their
guesses as to what kind of rules, if any, will emerge. They talk of
“shifting coalitions” among their number, of differing weights various
commissioners ascribe to the arguments of different industry figures.

The commission statement on the CATV [cable TV] issue last
week is a case in point representing as it does a number of compromises
on some extremely controversial questions. . . .

Chairman Henry is credited by his colleagues for the degree of
unanimity that was achieved. “It was very close,” said one commis-
sioner in commenting on the commission’s decision. “It could have
failed by an eyelash.” “The chairman,” he said, “did a very constructive
job.”

The chairman moderated his own previously hard line and aban-
doned the even harder line advocated by the staff. This cost him the
support of Commissioner Cox, who favored stricter regulation. But it
won the support of Commissioner Loevinger and held the vote of the
other commissioners.?

The potential influence of one commissioner—particularly a
chairman working outside the FCC structure—is shown in Newton
Minow’s attempts to change what he perceived as a “hostile environ-
ment” partially paralyzing the commission. He sought to overcome
this handicap by appeals to public opinion: “Very early I decided
that of all the routes I might take to the best performance of my job,
the most effective and the wisest road in the long run was to speak
out in the hope of influencing public opinion about television . . .
and so I went to the people with public speeches.”?® By seeking to
draw upon and to encourage active public involvement in American
broadcasting, Minow was, in effect, attempting to strengthen his role
as chairman by creating public support for certain types of policies.
His characterization of television as “a vast wasteland” electrified a
convention of the National Association of Broadcasters shortly after
he became chairman and resulted in wide publicity in magazines
and newspapers. Minow challenged broadcast executives to sit
down in front of their television sets for a full day, assuring them
that they would observe a “vast wasteland” of game shows, vio-
lence, formula comedies, sadism, commercials, and boredom.?

The adjustment that the FCC makes to the demands and
actions of interested parties in any case is often a rough balance of
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the forces which affect its political environment, its internal opera-
tions, and prevailing attitudes of the American public toward
regulatory issues. The problem for a regulatory commission is how
to respond to these pressures while maintaining some integrity of
purpose and freedom of decision. The dilemma is sharp: If a
regulatory commission is content to respond to dominant interests, it
may lose its meaning, whereas if it defies major forces in its
environment, it may lose its existence.

Industry

Introducing the broadcasting industry as a second participant in the
regulatory process raises the threshold issue of the purpose of a
regulatory commission and its relationship to the regulated industry
it was created to regulate. Recognizing the tensions and pressures
routinely applied by industry, Marver H. Bernstein has character-
ized regulation as “a two-way process in which the regulatory
agency and the regulated interest attempt to control each other.” 28
Early federal regulatory legislation was designed to curb spe-
cific abuses involving concentrated economic power.? The Inter-
state Commerce Act of 1887, the Sherman Act, the Federal Trade
Commission Act, and the Clayton Act all reflect this trend. With the
passage of the Transportation Act of 1920 and subsequently the
Radio Act of 1927 and the Communications Act of 1934, Congress
shifted the mandate of regulatory commissions to the broader but
less well-defined charge of regulating in the “public interest.” As
noted in chapter two this ambiguous mandate is made even more
indefinite to an administrator who must consider his responsibilities
to meet ill-formed public expectations of the “public interest” as
well as more often clearly stated congressional and industry desires.
At least to some degree the administrator can legitimately see his
charge as including the preservation and encouragement of the
regulated industry. The crux of his problem, then, is determining to
what degree this goal should be subservient to other considerations,
in particular to a larger conception of the public interest.
Industry-Commission Relationships—a Complex Web. On a day-
to-day basis, commissioners are forced to immerse themselves in the
field they propose to regulate; however, the line between gaining a
familiarity with an industry’s problems and becoming biased
thereby in favor of that industry is perilously thin. It is difficult for
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commissioners and their staff to operate closely with an industry
without coming to see its problems in industry terms. As Professor
Landis reported to President Kennedy, “It is the daily machine-
gunlike impact on both agency and its staff of industry
representatives that makes for indugstry orientation on the part of
many honest and capable agency members, as well as agency
staffs.” Landis also observed, however, that direct contacts by
industry representatives “of necessity . . . are frequently productive
of intelligent ideas,” whereas contacts with the general public “are
rare and generally unproductive of anything except complaint.”3°

The opinions and demands of the broadcast industry are
expressed through consultative groups (such as joint industry-
government committees), interchange of personnel, publication of
views in the trade press, liaison committees of the Federal Commu-
nications Bar Association, social contacts and visits to offices of the
commissioners, informal discussions at state broadcaster and trade
association meetings, and the formal submission of pleadings and
oral argument. The commission is largely dependent for much of its
information about proposed policies on industry trade associations
and broadcast licensees, especially about the impact of or potential
for new technological developments.

Given such numerous opportunities to influence each other, it is
hardly surprising that the pattern of industry-commission relation-
ships is dynamic, ever changing, with shifting degrees of industry
control. Since a regulatory agency must make enough alliances with
effective power centers to retain its wvitality, it must necessarily
“come to terms” with powerful elements in its environment by
knowing which elements are powerful and which participants offer
the best hope for continued vitality if an alliance is formed. Former
FCC Chairman John Doerfer once aoffered what is probably an
effective justification of extensive consultation with the regulated
industry: “It is naive to think that it is possible to legislate without
conversations and conferences, without people who know problems
of the particular industry.” !

In the intricate and dynamic relationship between the FCC and
the industry, the Washington communications lawyer plays a special
role—not only in interpreting FCC policies for broadcast licensees
but also in shaping the policy direction of the commission. In a
study of Washington lawyers Joseph Goulden noted that while
the lawyer’s historic role has been to advise clients on how to com-
ply with the law, the Washington lawyer’s present role is to advise
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clients on how to make laws and to make the most of them.
Goulden described how the Washington lawyer serves as the
interface that holds together the economic partnership of business
and government:

Relations between some Washington lawyers and officials of the
regulatory agencies can be so intimate they embarrass an onlooker. The
lawyers and the regulators work together in a tight, impenetrable
community where an outsider can’t understand the language, much less
why things are done the way they are. The lawyers and the regulators
play together, at trade association meetings, over lunch, on the golf
courses around Washington. They frequently swap jobs, the regulator
moving to the private bar, the Washington Lawyer moving into the
Commission on a “public service” leave of absence from his firm.3?

The networks also play a special role in lobbying on behalf of
industry positions before the FCC, the Congress, and the White
House. All three television networks maintain offices in Washington,
D.C., consisting of several lobbyists.3 A 1977 decision of the U.S.
Court of Appeals for the District of Columbia Circuit, in discussing
the impact of what it regarded as ex parte, or unlawful, contacts in
the FCC pay cable proceedings, singled out visits by ABC Chair-
man Leonard Goldenson and President Elton Rule with key mem-
bers of Congress, who in turn successfully pressured the commission
to put a halter on relaxation of pay cable rules. The court also cited
the remarks of Everett Erlich, ABC’s senior vice-president and
general counsel, before the ABC Television Network affiliates on
May 10, 1974:

As most of you know, the FCC just prior to Chairman Burch’s sudden
departure was on the verge of modifying Pay-TV rules applicable to
movies by loosening the 2 and 10-year limitations. They were also
considering a so-called “wild card” exception for 12 to 18 pictures a
year which would have exempted entirely the most popular features
from the application of any rule. We took the leadership in opposing
these proposals with the result that key members of Congress made it
known in no uncertain terms that they did not expect the Commission
to act on such a far-reaching policy matter without guidance. The
Commission got the message and has postponed for several months
reconsideration of this particular issue.%

Former Commissioner Nicholas Johnson characterized as the
“subgovernment phenomenon” the domination of an agency’s pol-
icy making by a coalescence of lobbyists, specialty lawyers, trade
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associations, trade press, congressional subcommittee staff mem-
bers, and commission personnel who cluster around each of the
regulated industries—and the bar of the Broadcasters Club. This
subgovernment, Johnson maintained, grows around any specialized
private interest-government relationship that exists over a long
period of time, is self-perpetuating, and endures unaffected by tides
of public opinion and efforts for reform. Johnson described the
broadcasting industry subgovernment as including

the networks and multiple station owners, the Federal Communica-
tions Bar Association, Broadcasting magazine, the National Association
of Broadcasters, the communication law firms, and the industry-hired
public relations and management consultant firms. It also includes
the permanent government staff—regulatory, executive and con-
gressional—which is concerned with day-to-day activities of the
broadcasting industry. People in this subgovernment typically spend
their lives moving from one organization to another within it. Those
who pursue the course of protecting the public interest are rarely
admitted.®

The NAB and Other Broadcasting Lobbies. The leading voice—or
trumpet, depending on the occasion—for the broadcasting industry
is the National Association of Broadcasters, a trade organization
with more than 4,900 member radio and television stations, a $5
million annual budget and a staff of over 100 based in a $2.6 million
building situated only a few blocks from the FCC. Over the several
decades of its existence the NAB has been remarkably effective in
thwarting any efforts to place onerous regulatory burdens on
broadcasters. One conspicuous instance was the NAB’s success in
persuading the House of Repnresentatives to block the FCC’s
proposed adoption of rules on commercial advertising. (This case
study is discussed in chapter seven.) The lobbying prowess of the
broadcasting industry—especially during the years before 1947—
has been described by Murray Edelman as follows:

At a public hearing it is the “regulated” who appear and offer
argument—regularly, forcefully, and with a show of massed strength.
The industrial giants in this field have, moreover, shown marked ability
and determination to organize pressure on Capitol Hill, on the Com-
mission, in the press, and over the radio whenever it has appeared to
them that a proposed or promulgated Commission policy would affect
their interests adversely. Groups that represent listeners are rare, and
those that do arise have become impotent with impressive regularity.3
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In recent years, however, the NAB has encountered increasing
difficulty in its efforts to fend off congressional and FCC regulation
of the broadcasting industry. The climate in which broadcast
regulation takes place has changed markedly in the past decade.?
Three trends have been primarily responsible for this change, and
all have made the NAB’s job more difficult.

First, the organizations represented by the NAB have grown in
number and diversity, ranging from the smallest “mom and pop”
AM radio stations to the largest television networks and conglomer-
ate owners of multiple communications media. Because the NAB'’s
membership is so diverse, smaller, more specialized trade organiza-
tions have sprung up over the years to protect the interests of
television stations (Association of Maximum Service Telecasters),
television translator stations (National Translator Association), UHF
television stations (Council for UHF Broadcasting), clear channel
AM radio stations (Clear Channel Broadcasting Service), daytime
AM stations (Daytime Broadcasters Association), stations owned by
blacks (National Association of Black-Owned Stations), religious
stations (National Religious Broadcasters), and AM and FM stations
(National Radio Broadcasters Association). Moreover, a separate
and perhaps more potent lobbying group is made up of the three
national networks whose Washington representatives work in a
loose kind of alliance. Thus the broadcasting lobby is not truly
monolithic but is comprised of multiple associations supporting
many different specific interests. These associations have tended to
weaken the NAB’s lobbying power, since it cannot present a united
front on many regulatory policy questions. Nevertheless, it is still a
force to be reckoned with. An example of the formidable strength of
the broadcasting lobby, when acting as a unified force, is the defeat
in June 1977 of a legislative proposal by Senator Ernest Hollings to
apply the Fairmess Doctrine (a requirement that broadcasters air
contrasting viewpoints on controversial issues of public importance)
to the broadcast advertising of products containing saccharin.
Hollings, who is chairman of the Senate Communications Subcom-
mittee, ascribed the defeat of his proposal by the Senate Commerce
Committee to the power of broadcasters over their elected repre-
sentatives, who will “vote anything that the local broadcasters
want.” Hollings said that “rather than a chairman of a subcommittee,
I felt like a foreman of a fixed grand jury.”38

Second, the broadcasting lobby must also contend with the
potent lobbying efforts of other industries regulated by the FCC.
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The American Telephone & Telegraph Company (AT&T), for
example, traditionally has had a significant impact on the selection
of FCC commissioners. Three of President Dwight D. Eisenhower's
first four appointments to the FCC were state public utility commis-
sioners, and those appointments have been traced to the efforts of
officers of AT&T.* During the 1970s the cable industry, represented
by the National Cable Television Association and the Community
Antenna Television Association, opposed broadcasters on the cable
regulatory issues before the FCC, the courts, and Congress. A
powerful adversary of broadcasters on frequency allocation issues is
the land mobile industry (whose interests are represented by the
manufacturers of two-way radios and various trade associations).
Third, the broadcasting industry no longer enjoys the same
position that it did in the early decades of broadcast regulation.
Then the regulatory process was dominated by (and largely re-
stricted to) three major participants—Congress, the FCC, and the
industry itself. These were the three focal points of a closely knit
triangle of pressure, cooperation, and shifting alliances. The lines of
influence and power were clear, and the industry knew how to work
for what it wanted, as Murray Edelman pointed out. But this
balance of forces which prevailed for so long has been altered in the
past decade by the increased involvement of three participants in
broadcast regulatory policy making: the public, in the form of
citizens groups; the White House, by means of special advisory
bodies and governmental bureaus; and the courts, in the form of
judicial opinions prescribing and precluding FCC policy initiatives.
Together, the development of these three activist participants in
broadcast regulation has modified the commission’s role from one of
making peace with Congress and a dominant industry to one of
attempting to placate several often antagonistic interests.

Citizens Groups

Former Commissioner Nicholas Johnson has denied the charge that
the commission responds only to pressure from the broadcasting
industry: “It responds to pressure from anybody.” 4 However, until
1966, only those with a demonstrable economic stake in the outcame
of a case were permitted to intervene in radio and television
licensing proceedings.*! In a landmark decision adopted in March
1966 the U.S. Court of Appeals for the District of Columbia Circuit
forced the FCC to allow the Office of Communication of the United
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Church of Christ to challenge the license renewal of WLBT-TV,
Jackson, Mississippi, on the ground that the station discriminated
against its Negro viewers who constituted 45 percent of the city of
Jackson. The court held that responsible community organizations
such as “civic associations, professional societies, unions, churches,
and educational institutions or associations” have the right to
contest license renewal applications. In a unanimous opinion written
by Judge Warren Burger (now the chief justice of the United States),
the court of appeals ruled that providing legal standing to those with
such an obvious and acute concern with licensing proceedings as the
listening audience is essential in order “that the holders of broadcast-
ing licenses be responsive to the needs of the audience without
which the broadcaster could not now exist.” 42

The challenge by the United Church of Christ appeared to be
unsuccessful when the FCC concluded its hearings by granting the
license renewal to the owners of WLBT. But the court of appeals
again encouraged citizen participation in 1969 by overruling the
commission’s decision and ordering that the FCC consider new
applications for the WLBT license.®® Because of the court’s action
the FCC assigned an interim license for this station to a new
licensee, pending the outcome of the application hearings.

The long-term significance of the WLBT case was well summar-
ized by Broadcasting magazine:

The case did more than establish the right of the public to participate in
a station’s license-renewal hearing. It did even more than encourage
minority groups around the country to assert themselves in broadcast
matters at a time when unrest was growing and blacks were becoming
more activist. It provided practical lessons in how pressure could be
brought, in how the broadcast establishment could be challenged.*

The WLBT case proved not to be a one-time aberration. On
January 8, 1975, the FCC refused to renew the licenses of eight
stations of the Alabama Educational Television Commission
(AETC) and stalled the issuance of a construction permit for a ninth
station.*® This marked the first time the FCC had stripped an
educational broadcaster of its license. The action came as a result of
petitions filed by a citizens group charging racial discrimination in
programing and employment practices at the stations. The commis-
sion, after examining the hearing record, found that blacks rarely
appeared on AETC programs, that no black instructors were hired
in connection with locally produced in-school lessons, and that
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almost all black-oriented network programing had been preempted
from the stations. The commission, however, decided against
disqualifying AETC as alicensee, and the state of Alabama has been
allowed to operate the stations pending action on new applications
which it has filed.

The United Church of Christ, spurred by the WLBT decision
and supported by grants by various foundations, has helped hun-
dreds of groups throughout the United States in monitoring pro-
graming and assessing the employment practices of broadcast
stations, negotiating grievances with local broadcasters, and prepar-
ing petitions to deny renewal applications. To encourage broader
citizen participation, the United Church of Christ, through its Office
of Communication, has conducted regional workshops and pub-
lished pampbhlets to instruct leaders of community groups on their
Tegal rights in FCC proceedings. Following the lead of the United
Church of Christ, other citizens groups have focused their efforts on
representing the public before the FCC, Congress, and the courts
and, in the process, have attracted foundation money and talented
young staffs. Citizen’s Media Directory, a publication issued in April
1977 by the National Citizens Committee for Broadcasting, listed
about sixty national media reform groups. Among the most active
groups are the following:

Accuracy in Media, Washington, D.C.—AIM strives to correct what it
perceives to be serious errors or omissions of fact in national news coverage
by both print and electronic media. If news media sources do not correct
those errors, AIM publicizes its position through letters to the editor, paid
advertisements, or Faimess Doctrine complaints with the FCC. Member-
ship is by contribution.

Action for Children’s Television, Newtonville, Mass.—ACT’s efforts are
directed toward the improvement of children’s television programing by
a reduction of commercial content during those programs and the elimina-
tion of the advertising of potentially dangerous products to children. ACT’s
message is heard in several arenas including the FCC, the Federal Trade
Commission, Congress, the networks, local stations, and advertising agen-
cies. It maintains a reference library, distributes a wide range of print and
audio-visual materials, and sponsors an annual symposium on children and
television. ACT sponsors research into children’s television and has devel-
oped a number of study kits designed to help parents and children learn
about television. There are local ACT chapters throughout the country and
local contacts are available in 100 cities for information on children’s
television.
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Citizens Communications Center, Washington, D.C.—Citizens is a non-
profit public interest law firm specializing in communications issues. It
brings cases before the FCC and the courts. It assists groups in litigation and
negotiations with broadcasters and cable operators. On behalf of its clients,
Citizens files comments in FCC proceedings and provides advice on legal
matters. Its services are limited to citizen groups that have no direct
economic interest in the outcome of the litigation and that cannot otherwise
obtain expert legal counsel.

Media Access Project, Washington, D.C.—MAP is a nonprofit public
interest law firm specializing in public access, Faimess Doctrine, and other
First Amendment issues in communications. MAP represents diverse local
and national organizations and individuals before the courts, the FCC, and
the Federal Trade Commission. MAP charges no attorney’s fees and is
reimbursed by its clients for a fraction of expenses incurred.

National Association for Better Broadcasting, Los Angeles, Calif. —NABB
was the first national consumer group solely concerned with promoting the
public interest in broadcasting. Its major goal is the development of public
awareness of its rights and responsibilities in broadcasting. NABB works to
reduce violence on television by conducting surveys and monitoring studies
and by participating in hearings before Congress and the FCC. In addition
to its other printed materials, it produces and distributes an annual evalua-
tion of network and syndicated programs according to their levels of
violence.

National Black Media Coalition, Washington, D.C.—NBMC is a coalition of
over seventy black media reform groups throughout the country. It was
formed to represent local minority needs in programing and employment at
the national level. It seeks the means for black people to have access to all
facets of the communications industry and encourage unbiased reportage of
issues of concern to blacks. NBMC has conducted a number of research
studies examining black concerns in media as well as training projects
designed to educate local members as to methods for change. It has met
with FCC commissioners and network representatives and filed numerous
petitions with the FCC.

National Citizens Committee for Broadcasting, Washington, D.C.—
NCCB's goal is to make media diverse and responsive to the public interest
rather than to governmental, advertiser, or corporate dominance. NCCB
facilitates public participation in policy-making and programing decisions
by conducting research and analysis, and by aiding communication be-
tween citizen groups and media activists around the country through its
publications and projects. NCCB publishes access magazine, which covers
public policy issues and focuses on media reform activities throughout the
country. NCCB’s projects include a survey of television violence and
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advertiser support of that violence, a ranking of television station perfor-
mance in individual states, and a proposal for requiring television stations to
air one hour of prime-time public affairs programing weekly. NCCB
participates in litigation and FCC rule makings and proceedings. Member-
ship is by donation.

National Citizens Communications Lobby, Washington, D.C.—NCCL is a
service organization that acts as a liaison between citizen groups and
Congress. It distributes informative reports on legislative issues and testifies
before congressional committees on pending bills, FCC appointments, and
other communications policy matters. NCCL is wholly dependent upon
individual members for its financial and political support.

National Latino Media Codlition, Jamaica Plains, Mass. —NLMC helps
Latinos gain access to the media and to have input into the decision-making
processes that affect the quality, type, and amount of programing and
services to Latinos. It is involved in negotiations with the Corporation for
Public Broadcasting in an effort to secure more funding for Latino program-
ing and equal employment opportunity for Latinos. Plans are underway to
establish a Washington headquarters.

National Organization for Women, Washington, D.C.—NOW is a national
civil rights organization composed of women and men working to bring
women into full participation in the American political and economic
system. NOW has approximately 800 chapters throughout the country. The
Media Task Force was established to give technical assistance and advice to
chapters who are promoting the employment and the positive image of
women in the broadcast media and also to monitor the FCC. NOW has
projects dealing with advertising, newspapers, films, and the arts and
humanities. NOW participates in rule-making procedures, testifies before
Congress, files petitions to deny license renewals, and participates in
informal objections before the FCC. Local chapters have negotiated
agreements with broadcasters in numerous cities.*¢

The foregoing listing indicates that despite the description of
these groups by some commentators as guardians of the overall
public interest, many of the organizations tend to espouse the cause
of a single special interest (e.g., blacks, Chicanos, and children).
Also, the public is now no longer limited to being represented by
citizens groups specifically formed to bring about changes in FCC
policies. During the mid-1970s many national organizations with
major interests other than broadcasting began to become more
actively involved. Both the National Parent-Teachers Association
and the American Medical Association have expressed concern
about the amount of violence on television, and various religious
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groups have been vocal on the manner in which sex is depicted on
television.

In 1969, for the first time, citizens groups entered into agree-
ments with broadcast stations concerning programing and employ-
ment practices. In that year a number of black groups in Texarkana,
Texas, aided by the United Church of Christ, negotiated an agree-
ment with KTAL-TV, a local television station, under which a
petition to deny the renewal application was withdrawn in exchange
for a thirteen-point statement of policy by the station covering
employment of blacks, minority programing, news coverage, and
programs dealing with controversial issues. The FCC endorsed the
KTAL-TV negotiations and agreement as a preferred means by
which a station could fulfill its obligation to provide service to meet
community needs and interests. In 1970 Capital Cities Broadcasting
Corporation signed an agreement with the Citizens Communica-
tions Center to commit $1 million over a three-year period to
minority programing over the Philadelphia, New Haven, and
Fresno television stations which Capital Cities was acquiring from
Triangle Publications, Inc. In September 1971 Broadcasting maga-
zine commented, “It is hard to find a community of any size without
its organizations of blacks, Chicanos, Latinos, liberated women,
activist mothers or other concerned types negotiating for stronger
representation in broadcasting.” ¥

Broadcasters continued to enter into agreements with citizens
groups that challenged their renewal or transfer applications during
the early 1970s. In return for withdrawal of the challenge broadcas-
ters typically agreed to make certain changes in station programing
and employment practices. An important test case involved an
agreement between television station KTTV and a citizens group: In
return for withdrawal of a petition to deny, KTTV had agreed not to
televise forty-two cartoons judged to be “unsuitable for young
children,” to precede eighty-one other programs with a warning to
parents that program content may be harmful to children, and to
televise a series of special programs designed to encourage local
performers. The FCC refused to give force to the agreement on the
ground that it infringed on the licensee’s responsibility to serve the
public interest.® The commission’s concern that licensees had been
making promises to citizens groups which abdicated their responsi-
bility led to its adoption in 1975 of standards for determining the
validity of broadcaster-citizen settlement agreements.*® The stan-
dards generally allow broadcasters to enter into agreements with
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citizens groups if the former maintain responsibility at all times for
determining how best to serve the public interest.

The public attention accorded the WLBT case (mentioned
earlier) also prompted individuals and groups in communities
throughout the nation to protest station practices that they consid-
ered to be unfair and violative of the Fairness Doctrine. Public
interest law firms, such as the Citizens Communications Center and
the Stern Community Law Firm, began to bring “test” cases before
the commission and the courts. The Office of Communication of the
United Church of Christ, together with several other religious
groups and the National Citizens Committee for Broadcasting, filed
amicus briefs with the court of appeals and the Supreme Court in
the Red Lion case, in which the Supreme Court in a landmark
decision upheld the Fairness Doctrine, stating, “It is the right of
the viewers and listeners, not the right of broadcasters, which is
paramount.” 30

A rash of other cases were similarly successful. A university law
professor, John F. Banzhaf, III, successfully invoked the Fairness
Doctrine to obtain free time for the American Cancer Society’s
anticigarette spot announcements.>! An environmentalist group, the
Friends of the Earth, successfully argued that commercials promot-
ing the sale of automobiles and leaded gasolines raise a controversial
issue of public importance (namely, air pollution) and therefore
require the broadcast station to provide program balance.’? The
U.S. Court of Appeals for the District of Columbia Circuit has ruled
in favor of citizens groups in several important matters: It over-
turned an FCC decision denying that attorneys’ fees were payable
to a citizens group as part of a written settlement between the group
and the broadcaster; it ordered the FCC to hold hearings on plans of
the new owners of a radio station to change program format; it
rejected the FCC’s new rules permitting the retention of most local
newspaper-broadcast combinations; and it ruled that the ex parte
rules concerning “off the record” contacts extended to all rule-
making proceedings.

However, citizens groups have not always been successful in
the courts. In 1971 a group called the Business Executives’ Move for
Vietnam Peace persuaded the U.S. Court of Appeals for the District
of Columbia Circuit to rule that members of the public have a First
Amendment right to hear diverse viewpoints and that, accordingly,
a broadcaster who accepts paid commercial advertising cannot
exclude those who want to buy time to present opinion on a
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controversial issue.®® Major victory turned to major defeat in 1973,
however, when the Supreme Court reversed the court of appeals,
basing its decision on the First Amendment rights of broadcasters.*
This proceeding is the only major communications case involving a
citizens group to be decided by the Supreme Court to date. Another
significant defeat is the court of appeals’ rejection of an attempt by
Action for Children’s Television to overrule the FCC'’s decision on
children’s programming and commercial practices on the ground
that the commission’s policy statement was too restrictive.>®

Primarily because of the indirect impact and complex nature of
broadcast regulatory issues, the general public has been apathetic
and uninformed about them. Until the late 1960s the FCC had done
little to promote greater participation by the public in its proceed-
ings or to encourage a better understanding of the role citizens
might play in broadcast regulation. In the late 1960s, however,
former Commissioner Nicholas Johnson began to use his consider-
able persuasive powers toward this end. Through various media
Johnson took directly to the public the issues on which he had been
defeated by his colleagues on the commission. At the same time he
acted as a gadfly in prompting other commissioners to take up the
cause of greater public participation in broadcast regulation. John-
son “campaigned, through speeches, magazine articles, and a book,
How to Talk Back to Your Television Set, to alert the citizenry to
their rights to challenge a broadcast licensee at license renewal
time—as it were, to ‘vote’ against or for his continuance as a station
operator—which was, within the trade, the most unorthodox and
unpopular thing an FCC commissioner had ever done.” ¢

Such efforts to involve the public to a greater degree have been
increasingly successful. After meeting with a group of Boston
housewives from Action for Children’s Television, Chairman Burch
persuaded his colleagues to initiate a rule-making proceeding on
proposals to require television stations to carry fourteen hours of
children’s programing each week and to prohibit the broadcasting
of commercials on such programs. More than 100,000 letters were
filed in this proceeding by concerned members of the public. The
FCC refused to adopt these specific proposals but issued policies
and guidelines, rather than rules, on children’s programing and
commercial policies.’” The commission, reacting to pressure from
Congress and the public, has also taken a number of steps to
encourage greater citizen participation. It has published an informa-
tional booklet on how to file complaints and intervene in renewal
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and transfer proceedings. It has also adopted rules requiring broad-
cast stations to make certain program logs, reports, and applications
available locally for public inspection and to broadcast announce-
ments on the first and sixteenth day of each month soliciting
criticism of their operations from the public. In 1976 the FCC
created a Consumer Assistance Office to provide informational
services to the public. The office distributes a weekly publication,
Actions Alert, which summarizes pending rule makings and an-
nounces new commission inquiries.

As will be shown in chapters three and eight, citizens groups, in
response to such encouragement to participate, have been taking an
increasingly active role in congressional hearings affecting the FCC.
In the early 1970s citizens groups began influencing the selection of
commissioners, as shown in the appointment of the first black
(Benjamin Hooks) as an FCC commissioner. Former Chairman
Dean Burch has predicted that “henceforth at the FCC, there will be
a woman commissioner and a black commissioner at the least.”8 In
1976 representatives of citizens groups, for the first time, testified at
the House Appropriations Subconmmittee’s hearings on the FCC
budget, urging the funding of various consumer group activities.
Citizens group representatives also played a prominent role in the
1977 hearings of the House Communications Subcommittee on the
proposed revision of the Communications Act.

Recently, the citizens group movement has begun to change its
method of operation. Foundations (such as the Ford and Markle
Foundations and the Rockefeller Family Fund) and “think tanks”
(such as the Aspen Institute on Communications and Policy) are
now taking an increasingly active role.%® Also former activist outsid-
ers are attempting to become activist insiders by operating within
the political structure of broadcast regulation. In 1977 former staff
members of the Citizen Communications Center, the National
Citizens Committee for Broadcasting, and the Stern Community
Law Firm were hired as staff members or consultants to the FCC,
the Office of Telecommunications Policy, the Federal Trade Com-
mission, and the House Communications Subcommittee. Still
another significant change is that former FCC commissioners and
staff members have joined forces with citizens groups: Nicholas
Johnson heads the National Citizens Committee for Broadcasting;
Henry Geller, previously FCC general counsel, chaired the board of
the Citizens Communications Center prior to being recommended
by the secretary of commerce as assistant secretary of commerce for
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communications and information; and Benjamin Hooks, the first
black appointee and now an ex-commissioner, is executive director
of the National Association for the Advancement of Colored People,
for which he has created an Office of Communications.

The impact of citizens group activity was summarized tersely
by Dr. Clay Whitehead, former director of the White House Office
of Telecommunications Policy, who made the following comment
in a speech to broadcasters:

You've always had criticism from your audience but it never really
mattered—you never had to satisfy them; you only had to deliver them.
Then the Rev. Everett Parker read the Communications Act. You all
know the outcome of the WLBT-United Church of Christ case. Once
the public discovered its opportunity to participate in the Commission’s
processes, it became inevitable that the rusty tools of program content
control—license renewal and the Faimess Doctrine—would be taken
from the FCC’s hands and used by the public and the courts to make
you perform to their idea of the public interest.®

Dr. Whitehead aptly emphasized the combination of “the public and
the courts” as the key to effecting change. We now turn to a
dicsussion of the unique role played by the courts as a participant in
the FCC policy-making process.

The Courts

Even though only a very small proportion of the FCC’s actions are
reviewed by the courts, the significance of judicial review in the
commission’s policy-making process cannot be measured by statisti-
cal analysis alone. Judicial review, no matter how seldom invoked,
hangs as a threatening possibility over each administrative or
legislative decision. Thus, potentially every action of the FCC may
be reviewed by the courts. Although the courts ordinarily allow
other arms of government (such as the FCC and the Congress) to
make policy, the judiciary possesses a crucial veto power. Conse-
quently, the FCC must always keep one eye on the courts to make
sure that the policies it adopts can successfully run the judicial
gauntlet. The continual threat of judicial review thus tends to have
an impact on the policies of the FCC even when these policies are
not formally adjudicated.

Much of the influence of the judiciary on broadcast regulatory
policy comes through the power of statutory interpretation. The
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vague public interest standard embodied in the Communications
Act has given the courts a significant role in overseeing the FCC. As
the Supreme Court observed:

Congress has charged the courts with the responsibility of saying
whether the Commission has fairly exercised its discretion within the
vaguish, penumbral bounds expressed by the standard of “public
interest.” It is our responsibility to say whether the Commission has
been guided by proper considerations in bringing the deposit of its
experience, the disciplined feel of the expert, to bear . . . in the public
interest.!

Judge Harold Leventhal of the U.S. Court of Appeals for the
District of Columbia Circuit has noted that the courts are normally
more concerned with how a decision was reached than with the
decision itself:

Its supervisory function calls on the court to intervene not merely in
case of procedural inadequacies, or bypassing of the mandate in the
legislative charter, but more broadly if the court becomes aware,
especially from a combination of danger signals, that the agency has
not taken a “hard look” at the salient problems, and has not genuinely
engaged in reasoned decision-making. If the agency has not shirked this
fundamental task, however, the court exercises restraint even though
the court would on its own account have made different findings or
adopted different standards.%?

The restraint that Leventhal speaks of did indeed characterize
the policy of the courts of appeals and the Supreme Court in the
past. This judicial attitude has been changing in the 1970s,% how-
ever, giving way to articulation of judicial doubts about the desir-
ability of narrow review of the exercise of administrative authority.
Indeed, David Bazelon, chief judge of the court of appeals in the
District of Columbia, has declared: “We stand on the threshold of a
new era in the history of the long and fruitful collaboration of
administrative agencies and reviewing courts.”® It is, he said, no
longer enough for the courts to uphold agency action, “with a nod in
the direction of the substantial evidence test and a bow to the
mysteries of administrative expertise.” Bazelon believes a more
positive or activist judicial role is demanded by the changing
character of administrative litigation. “Courts are increasingly asked
to review administrative litigation that touches on fundamental
personal interests in life, health and liberty [and to] protect these
interests from administrative arbitrariness, it is necessary to insist on




54 THE REGULATORY PROCESS

strict judicial scrutiny of administrative action.”% A textbook exam-
ple of activist judicial review of commission policy making is the
March 1977 decision of the Court of Appeals for the District of
Columbia Circuit setting aside the commission’s pay cable program-
ing restrictions.®® The court conducted its own extensive review of
the evidence in the record, going so far as to analyze—and
criticize—the methodology of mathematical models contained in
broadcaster comments as well as the meaning of the results. The
court also lived up to its activist role by expanding the scope of prior
judicial prohibitions against so called ex parte, or off-the-record,
contacts between FCC decision-making personnel and parties
interested in the outcome of informal rule-making proceedings.
Since the courts play an important role in the FCC policy-
making process, it follows that other participants in this process will
attempt to influence court action. Obviously, the various interest
groups cannot approach the courts through the same methods that
would be appropriate in approaching Congress: There are no
campaign funds, no ballot boxes, and no lavish lunches with which
to influence federal judges.” Generally, there are only two methods
by which pressure may be exerted on the courts. The first is through
the appointment of judges. Here, influence must proceed indirectly
through the President and the Senate. The other and more direct
means of pressuring the courts is through the regular procedure of
litigation. Filing an appeal with the courts is largely a defensive
maneuver, since by the time a group is forced to resort to judicial
review the policy has already been made by the FCC. But whereas
the FCC and the Congress are most often influenced by politically
powerful and wealthy groups, the courts may be influenced almost
as easily by a single individual or very small groups as by a large and
powerful interest. Even in cases where the outside groups are not
parties to the case, a court may allow them to participate in the role
of amici curiae (“friends of the court”). In litigation the decisions of
the court are frequently influenced by factors such as the strategic
timing of a bona fide test case, the submission of a well-written
brief, the rendition of persuasive oral argument, or the publication
of a thoughtful law review article or bock on the specific issue.
Under Section 402(b) of the Communications Act, appeals
from FCC decisions in broadcast licensing matters must be filed
with the United States Court of Appeals for the District of Columbia
Circuit. (Appeals involving compliance with FCC rules and orders
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must be filed with the federal district courts under Section 402(a) of
the Communications Act, whereas appeals of FCC rule changes
may be filed in any of the ten circuit courts of appeals.) The
Communications Act also provides that the decisions of the court of
appeals shall be final, subject only to review by the Supreme Court
of the United States upon issuance of a writ of certiorari. Congress
established the writ of certiorari in 1925 to enable the Supreme
Court to cut down the volume of its work. As a result most cases are
now finally decided by the court of appeals.

The court of appeals is comprised of nine judges, appointed for
life by the President with the advice and consent of the Senate. With
few exceptions the decisions of the court of appeals are made by
panels of three judges. Since the late 1960s, as we have seen, the
Court of Appeals for the District of Columbia Circuit has played an
increasingly important role as a participant in the making of broad-
cast regulatory policy. The court of appeals has decided a large
number of cases involving broadcast regulatory issues only because
citizens groups began raising questions that had never been sub-
jected to the crucible of judicial review. Since the Anglo-American
judicial system limits judicial review to properly presented cases
and controversies involving real legal disputes, the courts are
basically passive: They cannot reach out to solve problems but must
wait until the problems are brought to them. Issues are now being
raised before the court of appeals which previously went unnoticed
by the FCC and other parties. No one, for example, thought to file a
Fairness Doctrine complaint against a nationally broadcast speech
by President Eisenhower, whereas a Fairness Doctrine complaint
was filed with the commission and the courts virtually every time
President Nixon’s words were carried by the broadcast media.

Whether the FCC has reached “right” or “wrong” policy
decisions is not the kind of issue that has brought the courts to their
present activist role in broadcast regulation. As Steve Millard noted
in a perceptive article entitled “Broadcasting’s Pre-emptive Court’™:

The problem has been, in case after case, that the commission simply
has not grappled to the court’s satisfaction with the issues raised by
those who demand to be heard, whether at the commission itself or on
the air. Whatever ambiguities may reside within the court’s opinions,
this much is clear: The court has installed the citizen—almost any
citizen—as a party of primary interest in any case that may be before
the FCC.%8
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The White House

Professor William Cary, a former chairman of the Securities and
Exchange Commission, has pointed out what should be apparent to
any serious observer but is often overlooked or ignored: that the
President is a person but the'White House is a collection of people.®®
The FCC, like most other government departments and agencies,
does not deal with the President (except on matters of the greatest
national or international importance) but with the White House
staff. For example, during the Kennedy, Johnson, and Nixon admin-
istrations the FCC and other regulatory agencies sent detailed
monthly summaries of their principal activities and pending projects
to a key presidential aide. Different Presidents, moreover, have
varied in their level of interest in the FCC. Franklin D. Roosevelt
had been very interested in FCC policy decisions {especially the
question of ownership of radio stations by newspapers), but his
successor, Harry Truman, showed little or no concern about com-
mission policies. Again, Presidents Kennedy and Nixon were ac-
tively interested in broadcast matters, whereas Presidents Johnson
and Ford played a relatively passive role on issues of concern to
broadcasters.
The Power of Appointment. The White House influences the FCC
in a wide variety of ways. The most important of its formal controls
is the power of the President to choose commissioners as their terms
expire and to appoint a chairman. The appointment power enables
the President to set the tone for the agency during his
administration. Although the Communications Act specifies that
only four commissioners may have the same party affiliation, the
President has wide latitude in appointing those whom he thinks will
reflect his own political and administrative ideas. As noted earlier
virtually every President has tried to select persons as
commissioners who agree with his administration’s philosophy,
regardless of party identification.”®

In making appointments to the FCC, the President is subject to
diverse types of pressures from Congress, the industry, the press,
and the public. According to the Hoover Report the senatorial
power of confirming commission appointments has often caused the
President to consider not so much his appointees’ abilities or
qualifications for the job as the probability of their acceptance by
the Senate.”! Furthermore, since appointments to the FCC are
closely watched by the regulated industries, the President rarely
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appoints a commissioner if the regulated industries are politically
aligned against him. As Roger Noll points out, “While the appoint-
ment process does not necessarily produce commissioners who are
consciously controlled by the industry they regulate, it nearly always
succeeds in excluding persons who are regarded as opposed to the
interests of the regulated.”? Trade publications such as Broadcast-
ing, Television Digest, and Variety play an important role in
influencing industry opinion on various candidates and in letting
broadcasters know who is opposed to their interests. A recent study
of the manner in which the FCC and FTC commissioners are
appointed noted that Broadcasting magazine probably monitors
FCC vacancies with greater care than the White House: “There are
very few trade journals which are more politically potent than
Broadcasting magazine: the number of FCC aspirants who have
had their ambitions either assisted or quashed as a result of this
magazine’s coverage defies estimation.””™ Since the early 1970s,
however, minority groups have begun to influence the selection
of commissioners, as shown in the appointment of two black
FCC commissioners.

The Communications Act authorizes the President to designate
one of the seven commissioners as chairman. Since the chairman
holds that position subject to the will of the President, it is to be
expected that the conduct of individuals serving as chairman might
be influenced by the expectations and viewpoints which radiate
from the White House. Moreover, both with respect to the chairman
and other commissioners,” a sense of loyalty and considerations of
reappointment (or appointment to other governmental posts) may
have a subtle influence on the thinking and behavior of those
appointed.

The White House also exercises some informal control over
major personnel selections at the FCC, including such positions as
general counsel, executive director, and chief of the Broadcast
Bureau. Prior to making high-level staff appointments, the chairmen
of the FCC have usually checked with the White House to secure a
“political clearance.”

The Office of Management and Budget. Another form of White
House pressure is exerted through the Office of Management and
Budget (formerly the Bureau of the Budget). This office, one of the
President’s staff agencies, reviews and revises all departmental and
agency budget estimates before they are presented to the Ap-
propriations Committees of the House and Senate. In addition,




58 THE REGULATORY PROCESS

agencies such as the FCC must submit their legislative rec-
ommendations to OMB before asking for congressional consid-
eration; further action depends upon word from the director of
OMB that a proposal is consistent with the President’s program.
OMB also has the power to authorize agencies such as the FCC to
add “supergrade” (high-salaried) staff positions. In this connection
Professor Cary points out that a regulatory agency is paralyzed
unless it is allowed to recruit able staff and fill vacancies at the top.™
Other Forms of Executive Influence. The White House also
exercises its authority by supporting substantive legislation.
Professor Cary believes that “despite the jealousy that Congress may
exhibit over White House participation in an agency’s functioning, it
is unlikely to enact constructive legislation on behalf of aregulatory
agency unless it has some backing from the President.”"® A less
tangible form of control is the mood set by the President and the
White House for the regulatory agency. Especially at the beginning
of an administration, the White House may be able to create a more
hospitable political climate for the agency. President Kennedy’s
“New Frontier” theme, for example, set a favorable mood for a
more active regulatory role by Newton Minow. Similarly, President
Gerald Ford exercised a leadership role, complementary to
Chairman Wiley’s “deregulation” program of eliminating archaic
and duplicative FCC regulations, by conducting White House
“summit conferences” and submitting legislation urging regulatory
agencies to eliminate rules and paperwork requirements un-
necessarily burdensome to businesses.

For purposes of this chapter we have included the Department
of Justice in the White House since it is the President’s legal arm. As
the agency generally responsible for the enforcement of federal
laws and with the specific responsibility of deciding what FCC
broadcast licensing cases should be pursued in the courts, the Justice
Department exerts a strong influence on the FCC. The Solicitor
General’s Office in the Justice Department has authority to decide
which cases the federal government should ask the Supreme Court
to review and what position the government should take in cases
before the courts. At times the Justice Department has even chal-
lenged FCC decisions by appealing them to the courts. When the
Justice Department protested the commission’s approval of the
proposed ABC-ITT merger, the case caption read: United States v.
Federal Communications Commission. The Justice Department’s
appeal was one of the factors that prompted ABC and ITT to
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abandon their plans for merger. In another court of appeals pro-
ceeding the Justice Department intervened on the side of com-
munity groups who eventually won the right to be voluntarily
reimbursed for legal fees incurred by groups who challenged a
station’s renewal application.

The Justice Department’s Antitrust Division has taken an activ-
ist role in FCC proceedings and was successful in breaking up
common ownership of a daily newspaper, cable system, and televi-
sion station in Cheyenne, Wyoming. In Beaumont, Texas, the
Antitrust Division asked the FCC to deny an application to transfer
the license of KFDM-TV to the publisher of the only daily news-
paper in Beaumont. Faced with such opposition, the parties with-
drew the application. The Antitrust Division also played a key role
in FCC proceedings which resulted in a ban on crossownership of
local television stations and cable systems and the prohibition on a
prospective basis of local crossownership of both AM radio and
television stations and daily newspapers and broadcast stations. In
addition, the Justice Department has participated in FCC proceed-
ings involving pay cable, network-affiliate relationships, the pro-
posed “drop in” or opening up of VHF channels, and the prime-time
access rule (which forbids television stations in the top fifty markets
to program more than three hours of network offerings during the
7:00-11:00 P.M. period). The Antitrust Division has filed suit against
the three commercial television networks charging them with the
unlawful monopoly over prime-time programing.

The White House has also been able to create leverage in the
past by the formation of advisory commissions. During his adminis-
tration President Johnson created a Task Force on Communications
Policy. The report of this task force, issued in December 1968 and
released to the public in May 1969, contained a sixteen-month study
of telecommunications problems which was the work of fifteen
departments and agencies of the federal government and a large
number of consultants. The creation of the task force had the effect
of delaying for several years FCC action on the controversial subject
of communications satellites. President Nixon, in 1971, created a
cabinet-level Committee on Cable Television. The possibility of
support for cable television served as a weapon in the Nixon
administration in its feud against the networks.

The Office of Telecommunications Policy. The most recent type
of White House control, however, has been the transition from the
use of ad hoc advisory commissions to the establishment of a
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permanent office in the Executive Branch designed to coordinate
operations of the federal government’s communications system and
formulate the nation’s telecommunications policy. In February 1970
President Nixon submitted to Congress Reorganization Plan No. 1 to
create within the Executive Office of the President a new Office of
Telecommunications Policy.”” This new office was to become the
President’s principal adviser on domestic and international
telecommunictions policy. According to the President the OTP
would not acquire any prerogatives or functions of the FCC but
would take over the functions of the director of Tele-
communications Management in the Office of Emergency Pre-
paredness. In March 1970 FCC Chairman Dean Burch (a Nixon
appointee who left the FCC in 1974 to serve in the White House
during the Watergate crisis) told the House Reorganization
Subcommittee that the commission favored “a strong, centralized
entity to deal with telecommunications issues within the
executive.”’® When neither the Senate nor the House voted to
disapprove the Reorganization Plan within sixty days after its
submission to Congress, the Office of Telecommunications Policy
became effective April 20, 1970.

At hearings in the House, Congressmen expressed concern that
the new office might dominate the FCC. A legal assistant to
Commissioner H. Rex Lee viewed the OTP as a threatening and
improper political encroachment upon the independence of the
commission. The FCC, he said, “is easily overwhelmed by the
power, prestige and influence of the President.””® The Wall Street
Journal, in a front-page article on July 11, 1970, charged that OTP’s
tactics with respect to the FCC’s decision on domestic satellites
show that “the Nixon Administration is boldly trying to influence
regulatory policy more than any previous Administration did.”8°
Chairman Burch, however, assured members of the House Subcom-
mittee on Executive and Legislative Reorganization that he had
“absolutely no fear of either an actual or possible undue influence by
the White House on the Commission by virtue of this Office.”8!

OTP, especially in its first three years, made a significant impact
on broadcast regulatory policy. In the fall of 1971 OTP played a
broker’s role in bringing together representatives of the broadcast-
ing, cable, and copyright industries and acted as a mediator in
getting the parties to accept a compromise agreement on cable
rules. OTP was successful in forging a compromise because of the.
vacuum created by prior FCC indecisiveness in developing an
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overall cable policy and the willingness of OTP to exert pressure in
private sessions on groups representing broadcasters, cable system
owners, and copyright holders. In response to a proposal by OTP
the FCC initiated an inquiry in 1972 looking toward the deregulation
of radio, thus anticipating the lessening of regulatory controls on
radio programing and commercial practices. OTP also took stands
and thereby stimulated debate on a wide number of substantive
issues, including standards on license renewals, the substitution of a
limited right of paid access in place of the Fairness Doctrine, the
role of the Corporation for Public Broadcasting in financing network
programing of the Public Broadcasting Service, and spectrum
allocation policy. Based on a study prepared by OTP, the FCC
made extensive changes in the Emergency Broadcast System.

Throughout its life, but particularly as a result of two policies it
articulated in 1972, OTP has been the focus of intense criticism by
many who saw in the Nixon administration a shift of power from the
Congress and toward the Presidency. In February of that year, Dr.
Clay T. Whitehead, OTP’s first director, told the House Subcommit-
tee on Communications and Power that the administration opposed,
at that time, any permanent financing for the Corporation for Public
Broadcasting unless local public stations were given greater power
to control programing. In December he suggested that television
station owners be held strictly responsible at license renewal time
for the content of network-originated programing, particularly
news; he then linked increased affiliate pressure on the networks to
reduce “ideological plugola” and “elitist gossip” with an extended
five-year license term long sought by the broadcast industry. Post-
Watergate research on the Nixon administration shows that Dr.
Whitehead’s attacks on the networks, public broadcasting, and the
affiliates were elements of a deliberate assault on the centralized,
national media from a White House that had viewed the media as a
tormentor.8?

In July 1977 President Carter sent to Congress a plan to
reorganize the Executive Office. It would eliminate the Office of
Telecommunications Policy, shift most of its policy advisory func-
tions to the Commerce Department, lodge other duties with the
Office of Management and Budget, and retain a small policy staff in
the White House to advise the President.® The Carter reorganiza-
tion plan became law on October 20, 1977, when neither the House
nor the Senate voted to oppose it. The President’s Domestic Policy
Staff is now responsible for providing advice on telecommunications
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and information policy, especially on national security, emergency
preparedness, and privacy issues. OMB is responsible for federal
telecommunications procurement and management and for arbitrat-
ing interagency disputes regarding frequency allocations. All other
OTP functions have been transferred to the Commerce Department
headed by a new assistant secretary for communications and
information, appointed by the President and subject to Senate
confirmation.
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Congress: Powerful
Determiner of
Regulatory Policy

The United States Congress is noteworthy for the enthusiasm with
which it has historically embraced the job of directing and oversee-
ing broadcast regulatory policy. There has been a tradition of almost
daily congressional oversight of, or intervention in, activities involv-
ing the FCC. “When I was Chairman,” Newton Minow has written,
“I heard from Congress about as frequently as television commer-
cials flash across the screen.”! Despite the enthusiasm of some
members of Congress in making their views known to the FCC,
Congress has been subject to recurring criticism for “its failure to
provide guides and standards for the Commission to follow, and for
its frequent and often premature interference in the Commission’s
rare attempts to formulate policy on its own.”2 In this chapter we
will pose three questions about Congress as a determiner of regula-
tory policies: Who do we mean when we speak of Congress? What
form does this congressional involvement take? What impact does
the Congress have on the FCC'’s formulation and implementation of
broadcast policy?

Congress and the FCC

When we refer to Congress’s role in the regulation of broadcasting
we are not talking only about Congress as a whole, for power is
distributed quite unevenly in Congress, especially in a specialized
area such as broadcast regulation. The vital groups in Congress
relevant to broadcast regulatory policy are the House and Senate
Commerce Committees, their respective Communications Subcom-
mittees, and, specifically, in many cases, their chairmen. A “highly
placed” FCC staff member has said privately that the word of
Senator Warren Magnuson, chairman of the Senate Commerce
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Committee, is practically law to the FCC. “They bow and scrape
for him. He doesn’t have to ask for anything. The commission does
what it thinks he wants it to do.” The same was true of Oren Harris,
former chairman of the House Interstate and Foreign Commerce
Committee. “He cracked the whip lots of times down here.”? Other
committees, especially the Appropriations Committees, take occa-
sional interest in broadcasting and regulatory issues, but the two
Commerce Committees undoubtedly are the center of congres-
sional interest and activity in the field of broadcasting.

Sometimes the Senate Commerce Committee takes particular
interest in a policy (as it did in the FCC'’s license renewal procedures
in 1970); at other times, congressional activity comes mainly from
the House Commerce Committee (such as the bill to block the
FCC’s consideration of commercial time limits).* In addition,
individual congressmen or committee chairmen may be principal
actors involved in a particular policy. Congressional interest may
actually be limited to only a few congressmen who gain their impact
in the FCC policy-making process because of their seniority or their
influential standing in a committee. As a result, in William Boyer’s
words, “an administrator must . . . sensitize his decision-making to
the wishes and predilections of committee chairmen primarily and
legislators generally.”®

A main reason why Congress has involved itself so closely in
broadcast regulatory policy is that it feels it has special obligations in
this area. The FCC was established both as an independent regula-
tory commission and as “an arm of the Congress.” Consequently,
many legislators consider review of this agency’s performance an
integral part of Congress’s mission. To Congress the independence
of regulatory commissions such as the FCC means independence
from White House domination, not independence from its congres-
sional parent.

The power of the Congress over the commission is both
pervasive and multifaceted. Since the FCC has neither the political
protection of the President or a cabinet official, nor an effective
means of appealing for popular support, congressmen have little
fear of political reprisal when dealing with the commission or any of
the other independent agencies.® Newton Minow tells a trenchant
story about the day, shortly after his appointment to the commis-
sion, when he called upon House Speaker Sam Rayburn. “Mr. Sam”
put his arm around the new FCC chairman and said, “Just remem-
ber one thing, son. Your agency is an arm of the Congress; you
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belong to us. Remember that and you'll be all right.”” The Speaker
went on to warn him to expect a lot of trouble and pressure, but, as
Minow recalls, “what he did not tell me was that most of the
pressure would come from the Congress itself.”8

This pervasive atmosphere of congressional concern with com-
mission activities makes the FCC extremely wary about possible
reactions from Congress—a phenomenon which political scientists
call the process of “anticipated reactions,” “feedback,” or “strategic
sensitivity.” In this connection Boyer has commented:

What matters here is not that an administrator is forced by a vote or an
overt instruction of any legislative committee to initiate a particular
policy, for seldom does this happen. More important is an administra-
tor’s assessment of the given ecology within which he must make his
policy decisions. For efficacious policy initiation, he must attempt to
perceive and anticipate the behavior of legislative committees and the
environment reflected by them.”

Congress and the Broadcasting Industry

Congressional involvement in regulatory policy and its close super-
vision of the FCC may also be traced to the fact that many
congressmen are sympathetic to the broadcasting industry. Thus
they may transmit their ideas and views to the FCC and mediate
between the commission and the industry. This community of views
is sometimes attributed in part to the financial interests of congress-
men in broadcasting. However, direct or family-related investments
of congressmen in broadcasting are not as extensive as often
thought. In the 94th Congress, nine senators and twelve repre-
sentatives had either a direct or a family-related interest in broadcast
stations; in the 95th Congress, only six senators and ten representa-
tives had broadcast interests.!" Congressional support for industry is
more accurately viewed, in part, as attempts by legislators to satisfy
the demands of important, prestigious, and useful constituents. That
the industry regards these efforts as important has been indicated by
Paul B. Comstock, former vice president and general counsel of the
National Association of Broadcasters, who remarked: “Most of our
work is done with congressional committees. We concentrate on
Congress. We firmly believe that the FCC will do whatever Con-
gress tells it to do, and will not do anything Congress tells it not to
do.” !
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This relationship between the broadcasting industry and Con-
gress has been pithily described as a two-way umbilical cord.!
Broadcasters control the very lifeline of most politicians—media
exposure. An estimated 70 percent of United States senators and 60
percent of representatives regularly use free time offered by broad-
cast stations back home.!® Such free time assists politicians in their
efforts to get reelected, and broadcasters benefit from carrying
“public affairs” programing when they apply to the FCC for license
renewal. Robert MacNeil’s analogy describing the “tense mutual
interdependence” of the Congress and the broadcasting industry is
apt:

Imagine the situation of a street peddler who sells old-fashioned patent
medicines. He needs a license to stay in business, and the city official
who issues them is dubious about most of the peddler’s wares. Yet it just
happens that one product, a magic elixir, is the only thing that will cure
the official’'s rheumatism and keep him in health. So the two coexist in a
tense mutual interdependence, the peddler getting his license, the
official his magic elixir.!

Since media exposure over the airwaves is practically essential
for election to Congress, usually the only politicians who criticize
the media with relative impunity are national leaders, who are too
prominent for the media to ignore them! or elected officials who
come from one-party or “safe” districts. By contrast, a congressman
may be reluctant to criticize local broadcasters if his reelection
depends in great measure on the amount and tone of the exposure
obtained from them. Nevertheless, most members of Congress have
an intrinsic fascination with communications issues, reflecting the
concerns of their constituents with the impact of broadcasting on
society, and are not hesitant to criticize the broadcasting industry on
such matters as sex and violence on television and the quality of
children’s programing,

Congressional Strategies for Overseeing
Broadcast Regulation

Congressional influence on FCC policy making assumes many
forms, including control by statute, the power of the purse, the spur
of investigations, the power of advice and consent, the continuing
watchfulness of standing committees, supervision by multiple com-
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mittees, pressures of individual congressmen and staff, and congres-
sional control by legislative inaction.!® Each of these forms of
influence on broadcast policy making will be examined in turn and
then documented at the end of the chapter by a detailed review of
eight years of congressional-commission activities (1970-1977) illus-
trating these various types of influence.
Control by Statute. This most obvious and public congressional
activity is noteworthy for its relative unimportance in broadcast
regulation. In fact, the Congress has infrequently chosen to
influence the administration or formulation of policy by the FCC by
enacting specific legislation.!” We have already seen that the Radio
Act of 1927 and the Communications Act of 1934 provide the
commission with little more guidance as to its goals, duties, or
policies than a vague reference to the “public interest, convenience
and necessity.” Congress was willing to grant such a broad mandate
to the FCC by means of vague legislative language because the
legislature neither possessed the desire nor the expertise to grapple
with the complex problem of regulating a new technology. They left
this task to the new agency. The absence of substantive guidelines
for FCC policy making makes the commission all the more
vulnerable to other forms of congressional influence. As Professor
Louis Jaffe observes, the continuing threat of congressional in-
vestigation is virtually inevitable where the regulatory area is a
“jungle without statutory directives.”1® Thus, nonstatutory con-
trols—frequently in the form of overseeing by raised eyebrow—are
of key importance in the FCC’s relationship with the Congress.
The Power of the Purse. Legislative appropriations take on special
importance for the FCC, which is governed by the Communications
Act, a statute that Congress was unable or unwilling to write in
detail. Through its hold on the purse strings, Congress has absolute
discretion not only over the amount of money allocated to the
commission but also over the purposes for which such funds are to
be used. Appropriations Committees have determined the direction
of the FCC by limiting the use of funds for personnel. In 1942, for
example, the House Appropriations Committee adopted an
amendment denying funds for the payment of salary to an FCC
foreign broadcasting agent whose appointment had been
criticized.!®

The “power of the purse” resides primarily at the subcommittee
level of the Appropriations Committee of each house of Congress.
Both the Senate and House Appropriations Subcommittees hold
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hearings each year for the purpose of examining the FCC'’s budget
requests and questioning FCC commissioners and top-level staff.
Many opportunities arise, both at the hearings and on other occa-
sions, for the subcommittees to scrutinize commission behavior
and to communicate legislative desires to the officials involved.

Another effective technique of legislative review involves the
suggestions, admonitions, and directions conveyed to the FCC by
means of committee reports accompanying appropriations bills.
Although the reports are not law, the Appropriations Committees
expect that they will be regarded almost as seriously as if they
were—an expectation the commission usually fulfills.

Perhaps more vividly than any other form of influence, the

appropriations process underscores the myth of the FCC’s “inde-
pendent” status. Professor William Cary has aptly described the
FCC and other “independent” agencies as “stepchildren whose
custody is contested by both Congress and the Executive, but
without very much affection from either one.”? These so-called
independent stepchildren often suffer from malnutrition, subsisting
on crumbs from the federal budget. As a result the FCC finds
itself beholden to the source of its bread—which essentially means
Congress.
The Spur of Investigations. Perhaps no other federal agency has
been the object of as much vilification and prolonged investigation
by Congress as the FCC. From its inception the commission has
almost always been under congressional investigation or the threat
of one; it is frequently “viewed by its progenitors on Capitol Hill as a
delinquent creature, not to be trusted, and requiring frequent
discipline.”?! The “punitive and often inquisitional character [of
these investigations] over a long period of time has created in the
public mind an image of depravity with respect to the FCC that
severely handicaps the agency in the exercise of its function.”??
Often, the entire operation of the FCC has been dissected under
klieg lights in hearings by hostile committees. One such investigation
which received much public attention was initiated and conducted
in the early 1940s by Representative Eugene Cox of Georgia, one-
time supporter but then a bitter critic of the FCC. Cox was the
author of a resolution calling for the establishment of a select
committee to scrutinize the organization, personnel, and activities of
the commission.

Although some investigations (especially those marked by
antagonism on the part of members of the congressional committee)
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have had a debilitating impact on the commission, other congres-
sional investigations have helped to keep the FCC viable by
focusing attention on problems posed by new technologies, by
eliciting constructive approaches to deficient areas of regulation, or
by uncovering areas where new legislation is necessary. One of the
best-known investigations was conducted in 1959-1960 by the
Special Subcommittee on Legislative Oversight of the House Inter-
state and Foreign Commerce Committee, chaired by Representa-
tive Oren Harris of Arkansas, which uncovered “payola” in the
recording and broadcasting industries and rigged television quiz
shows. Whether they are harmful or salutary, however, one inevi-
table result of congressional investigative activities is to further
attune the commission to the wishes and expectations of Congress.
The Power of Advice and Consent. The statutory limitation of the
tenure of commissioners and the requirement that the Senate
confirm all appointments to the commission provide Congress with
a further means of controlling the FCC. The late Senator Edwin C.
Johnson, former chairman of the Senate Commerce Committee,
was of the view that “the existing system of giving the Executive the
appointive power to the commissions which are the arms of
Congress is basically unsound” since “it is only natural that those
who owe their jobs to the Executive would be reluctant to oppose
Executive policy and suggestions.” He suggested that the appointive
power be vested in the Speaker of the House and the confirmation
requirement remain with the Senate.® Although this suggestion was
not adopted, it is indicative of congressional suspicions about
Executive appointments. In the first three years of the Federal Radio
Commission’s existence, from 1927 until 1930, a distrustful Congress
limited the tenure of commissioners to one year.

Even with the present seven-year terms (staggered so that the
term of only one comunissioner expires in any one year), the need for
confirmation by the Senate continues to be an important means of
congressional control for several reasons. First, before a President
makes any nomination requiring senatorial approval, he follows the
custom of consulting a senator who is from both the nominee’s state
and the President’s party.?* Second, if some powerful senator has
strong objections to a nomination, he has opportunities to delay or
block the appointment.® Third, since every presidential appoint-
ment and reappointment to the FCC is first passed upon by the
Senate Commerce Committee, the opinions on communications
matters expressed by individual senators at confirmation hearings
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are likely to receive careful consideration by new commissioners.
Frequently, in fact, the confirmation process is used by members of
Congress as a means of influencing the nominee’s position on various
policy matters. Especially at hearings involving reappointment,
senators have tried to extract promises as to the formulation of
particular policies or the submission of future reports on specific
projects. For example, during the confirmation hearings on the
nomination of Glen Robinson, former Senator John Pastore, a
staunch defender of the Fairness Doctrine, expressed concern with a
law review article that Robinson had written questioning the
doctrine’s constitutionality. In response to close questioning by
Pastore, Robinson promised not to lead a “crusade” to eliminate
the doctrine.?

A fascinating study, published in 1976 by the Senate Commerce
Committee, reviewed the circumstances of appointment of fifty-one
members of the FCC and Federal Trade Commission over a
twenty-five year period (1949-1974). The authors, lawyers James
Graham and Victor Kramer, provide an interesting account of the
important role played by members of both houses in the appoint-
ment process. They found that about one-half of the appointments
to the FCC and FTC involved a significant degree of active
congressional sponsorship and that fourteen of the commissioners
were appointed—and some subsequently reappointed—almost en-
tirely due to the efforts of a single congressman.?” They concluded
that most commission appointments are the result of “well-stoked
campaigns conducted at the right time with the right sponsors, and
many selections can be explained in terms of powerful political
connections and little else.” %8
Continuing Watchfulness of Standing Committees. Under the
Legislative Reorganization Acts of 1946 and 1970, each standing
committee of the Senate and the House is directed to exercise
continuous watchfulness over the execution by administrative
agencies of any law within its jurisdiction.?® The House Committee
on Interstate and Foreign Commerce and the Senate Committee on
Commerce are charged with making continuing studies of problems
in the communications industry, and these committees have prime
responsibility for the initiation and consideration of legislation
affecting the FCC. One of the potential advantages of such
continuous contact between an agency and a standing committee is
that the members and staff of the congressional committee acquire
the substantive knowledge necessary to meet the agency’s officials in
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a battle of the experts. As a result of such a continuing relationship
there develops in some cases “a healthy, mutual respect between the
committee and administrator, both of whom have a common
objective and, in substantial measure, a common fund of
information.”3® Too often, however, the contact between con-
gressmen and administrators is instead sporadic, ill tempered,
basically uninformed, and mutually aggravating.

Standing committees are frequently able to have a major
impact on agency decisions merely by holding hearings. During
these sessions, committee members have an opportunity to commu-
nicate their views to a captive audience of FCC commissioners, who
usually try to portray themselves as flexible, hard-working members
of a public-spirited agency.3! The history of congressional supervi-
sion of the FCC is replete with examples where policies of the
commission were shaped by a single committee or its chairman,
often without even an official policy directive.
Supervision by Multiple Committees. Professor Cary, who served
four years as chairman of the Securities and Exchange Commission,
has commented that congressional supervision of agency policies “is
sometimes wearing, almost unendurable, but is an integral part of
the system.”3? During the past decade, the number of congressional
committees which have assumed an oversight function has increased
significantly. Such supervision by multiple committees allows more
members of Congress, representing a greater range of interests, to
have a voice in agency policies, but it often leads to duplication and
overlapping legislative review. In recent Congresses commission
oversight functions have been performed by the Senate and House
Government Operations Committees (with respect to “regulatory
reform”), the Science and Astronautics Committees (in connection
with satellite broadcasting), the Judiciary Committees (with respect
to cable, broadcast copyright laws, newsmen'’s rights, and antitrust
aspects of the communications industries), the Senate Foreign
Relations Committee (concerning the ratification of broadcasting
treaties), the Select Committee on Small Business (on such matters
as spectrum allocation, TV advertising practices, and all-channel
radio receivers), and the Joint Economic Committee (with respect
to the efficiency of the FCC and other regulatory agencies)—all in
addition to the normal review of commission activities by the House
and Senate Commerce Committees and the appropriate House and
Senate Appropriations Subcommittees.

In one case alone (when the Communications Satellite Act of
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1962 was under consideration) the FCC commissioners testified
before the following nine committees and subcommittees: House
Cominittee on Science and Astronautics, House Committee on
Interstate and Foreign Commerce, Communications Subcommittee
of the Senate Committee on Commerce, Senate Committee on
Aeronautical and Space Science, Senate Committee on Commerce,
Senate Committee on Foreign Relations, Antitrust Subcommittee of
the House Judiciary Committee, Subcommittee on Monopoly of the
Senate Select Committee on Small Business, and Subcommittee on
Antitrust and Monopoly of the Senate Judiciary Committee.
Pressures of Individual Congressmen and Staff. Although it is
difficult to measure their impact, the actions of individual members
of Congress are frequently influential in shaping the course and
direction of FCC policy. Newton Minow pointed out that “it is
easy—very easy—to confuse the voice of one congressman, or one
congressional committee, with the voice of Congress.”3 Professor
Kenneth Culp Davis contends that day-to-day influences of
members of Congress may be even more important to agencies than
committee hearings and that these individual influences seldom
come to public attention. He cites as an example private meetings
between the chairman of the House Commerce Committee and the
chairman of the FCC for the purpose of “working over” cable
regulations prior to their being issued by the commission.3!

The influence of congressional staff members in this process
should not be overlooked. The staff members of the relevant
congressional committees maintain a close liaison with the FCC and
impart the views and expectations of committee members to the
commissioners, personnel of the FCC’s Legislation Division, and
other commission staff members. A 1975 Senate study found that
staff communication with agency personnel was the technique most
frequently used by Congress in overseeing the operation of regula-
tory agencies.® Although they usually have low visibility (with
Nicholas Zapple, former counsel to the Senate Communications
Subcommittee, and Harry Shooshan, III, counsel to the House
Communications Subcommittee, being notable exceptions), com-
mittee staff members, especially lawyers, play a crucial role both in
shaping the body of laws and in overseeing the activities of regula-
tory agencies.

Control by Legislative Inaction. Inaction by the Congress may in
many instances have as great an impact on the commission and its
making of policy as has the enactment of legislation. Professor Louis
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Jaffe contends that where Congress is unable to determine a policy
on issues which demand congressional expression, the failure to act
should be viewed as an abdication of its legislative authority and a
delegation of power to the agency. Jaffe points out that it is not
unusual for a problem to be left to administrative determination
“because the issue is politically so acute, so much a matter of conflict
that Congress is unable to formulate a policy.”3¢ Such irresolution,
however, has not prevented Congress from later responding to a
commission interpretation with hostility. Even when Congress has
been willing to delegate important decisions to the commission, it
has reserved the right to criticize and oppose these decisions. One of
the tasks of the FCC, then, is to make crucial decisions when the
wishes of Congress are quite unclear, but its presence is very real.

Congressional Activity Related to
Broadcasting, 1970-1977

In the course of examining the multiple roles of Congress, we have
identified eight different types of congressional control or influence
on broadcast regulation. We now turn to the record of the 9lst
through the 95th Congresses to review in some detail congressional
activities concerning broadcast regulation during the eight-year
span from 1970 to 1977.

Control by Statute. The only major new amendment to the
Communications Act enacted during the 1970-1977 period
continued the congressional pattern of enacting amendments
designed to direct the policies of the commission without clear
guidelines. The Federal Election Campaign Act of 1971 states that
willful or repeated failure by a broadcast licensee to provide
“reasonable access” to a candidate for federal office may result in a
loss of license. Neither the law nor the legislative history clarify what
the Congress had in mind by the phrase “reasonable access.” This
determination has been left to the discretion of the FCC.

There was only one other measure of significance enacted
during this period which has had an impact on the FCC’s regulation
of the broadcasting and cable industries. In 1976, following fifteen
years of debate, Congress passed a new copyright revision act
which replaced the Copyright Act of 1909. It requires that in
exchange for a compulsory license, cable systems pay copyright
royalties in accordance with the number of distant (as opposed to




80 THE REGULATORY PROCESS

local) broadcast signals carried and a fee schedule based on a
decreasing percentage of revenues. The politically sensitive issue of
copyright fees by cable television systems was one of the reasons
why Congress had been unwilling to act earlier on copyright
revision measures. Former Chairman Dean Burch, in a concurring
opinion to the FCC'’s 1972 Cable Television Report and Order,
observed that “the obstacle to legislation has long been the ability of
any or all of the contending industries—cable, broadcasting,
copyright—to block any particular legislative approach with which
they might take issue.”%7

Despite the enactment of the new copyright law, differences
among program copyright owners, cable operators, and broadcast-
ers have not been resolved. Many cable operators still harbor
considerable distaste for paying any copyright fees, and virtually all
segments of that industry regard the commission’s reporting and
accounting requirements as needlessly onerous. The prospect of
broadcaster-initiated infringement suits arising from violations of
the FCC’s signal carriage rules is also anything but pleasant for cable
operators. The copyright owners, on the other hand, contend that
the fees paid by cable operators are inadequate and remain con-
cerned about the loss of control over distribution of their product.
Broadcasters were upset at being left out of an agreement on cable
royalties entered into between the Motion Picture Association of
America and the National Cable Television Association that cleared
the way for congressional passage of copyright revision legislation.
They still contend that a cable industry paying low royalty fees
competes with them on an unfair basis.

The House Communications Subcommittee is in the midst of a
review of the entire Communications Act, and the results of this
effort may change the fundamental manner in which the broadcast-
ing, cable, and common carrier industries are regulated. Beginning
in 1976 the subcommittee began an extensive study of the act, and in
April 1977 the subcommittee staff released a series of option papers
suggesting various methods of restructuring the telecommunications
industry. At hearings held in the summer of 1977 over fifty witnesses
participated in informal round-table discussions with members of
the subcommittee on the sections of the act governing the regulation
of broadcasters.

The Power of the Purse. The presence of violent and sexually
explicit material on television has been a subject of congressional
concern throughout the 1970s. In June 1974 this concern came to the
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fore during hearings before the House Appropriations Committee.
The FCC was ordered to “submit a report to the Committee by
December 31, 1974, outlining specific positive actions taken or
planned by the Commission to protect children from excessive
programing of violence and obscenity.”® Indicating displeasure
with what it saw as a dereliction of the commission’s duty, the
committee also stated: “The Committee is reluctant to take punitive
action to require the Commission to heed the views of Congress and
to carry out its responsibilities, but if this is what is required to
achieve the desired objective such action may be considered.”®

Responding to instructions contained in the reports of both the
House and Senate Appropriations Committees, Chairman Richard
Wiley initiated a series of meetings with the top officers of the
networks and the National Association of Broadcasters. The meet-
ings continued through the fall, and early the next year, in 1975, the
family viewing policy was born. The family viewing standard,
inserted in the spring of 1975 into the NAB Television Code,
generally provides that the first hour of network prime-time pro-
graming and the preceding hour (7 through 9 p.Mm.) consist of
programing suitable for viewing by the entire family. Former
Senator Pastore, then chairman of the Communications Subcommit-
tee and the Appropriations Subcommittee on the FCC budget,
applauded family viewing as a responsible answer to the problem of
televised violence. On October 30, 1975, several individuals and
groups that were engaged in the creation and sale of programs to the
networks and local television stations filed suit, charging that the
code provision and the efforts of Chairman Wiley to effect action
violated the First Amendment. On November 4, 1976, U.S. District
Court Judge Warren Ferguson issued a decision holding that the
FCC, certain members of the commission, the networks, and the
NAB had violated the First Amendment.4°

Senator Ernest Hollings of South Carolina and his predecessor
as chairman of the Senate Communications Subcommittee, Senator
Pastore, enjoyed the unique position of serving as both chairman of
the Appropriations Subcommittee responsible for FCC appropria-
tions requests and the Communications Subcommittee. The dual
positions provided a unique opportunity for both individuals to
command the attention of the commission. In June 1977 Senator
Hollings wrote to Chairman Wiley stating his objection to the FCC’s
request to reallocate $350,000 from other commission projects to
fund a special ten-member staff to work on the network inquiry *!—a
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wide-ranging inquiry instituted by the FCC in January 1977 in
response to a petition by Westinghouse Broadcasting Company to
reexamine network-affiliate relationships. Senator Hollings virtually
acknowledged that his refusal to authorize the funds was politically
motivated—in his words, “a desire to preserve the options of the
soon to be named new chairman of the commission.” 2 The FCC, by
a vote of 7 to 0, accepted Senator Hollings’s letter as decisive.
The manner in which the FCC spends the funds appropriated
by Congress is not the exclusive province of the Appropriations
Committees. Individual members of Congress often try to influence
the commission as to projects and research the agency should fund.
In the 92nd Congress, for example, there was pressure applied on
the FCC from both sides of Capitol Hill concerning the commis-
sion’s decision, late in 1971, to discontinue the second phase of
hearings with respect to the rates of the American Telephone and
Telegraph Company. (The AT&T proceedings are of particular
concern to broadcasters insofar as they have an impact on the rates
charged to radio and television stations for the use of telephone
lines.) The decision was attacked publicly in many quarters, but
perhaps most forcefully by Senator Fred Harris of Oklahoma.
Senator Harris charged the commission with failing in its responsi-
bility to the public and announced his intention to introduce
legislation to compel the FCC to complete its investigation. On
January 13, 1972, Chairman Burch sent a lengthy letter to key figures
in Congress defending and explaining the commission’s action. But
on the first day of the new session of Congress Senator Harris held a
news conference at which he once again publicly prodded the
cominission to act. Six days later Harris introduced legislation which
would provide the commission additional staff and up to $2 million
in increased funding in order to resume the formal inquiry. There
was no need for Congress to hold hearings on the Harris bill; later
that week the commission announced that it was reinstating the
second phase of formal hearings.
The Spur of Investigations. Many of the investigations conducted
by congressional subcommittees during the period from 1970 to
1977 focused on aspects of network operations. For example, in the
early 1970s three CBS documentaries were the targets of
investigations by the Special Investigations Subcommittee of the
House Interstate and Foreign Commerce Committee: a program on
pot smoking at Northwestern University, a planned documentary on
an invasion of Haiti which never took place, and a documentary
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entitled “The Selling of the Pentagon.” Pressure on the FCC to take
a more aggressive role in reviewing the accuracy and fairness of
documentaries was increased when Representative Harley Staggers
of West Virginia, chairman of the House Commerce Committee and
its Investigations Subcommittee, in effect made a personal crusade
to obtain out-takes (unused film) from the CBS “Selling of the
Pentagon” documentary so that the subcommittee could judge
whether the network had distorted the comments of those
interviewed in the documentary. The documentary had won the
Peabody Award and several other journalistic honors. CBS argued
that out-takes were analogous to a reporter’s private notes and
protected by the First Amendment. The battle over a possible
contempt of Congress citation, resulting from CBS President Frank
Stanton’s refusal to obey a Commerce Committee subpoena, was
fought ultimately on the floor of the House largely on the
constitutional issue. But a fear also was voiced by some congressmen
that the power of television (especially the networks) had gone
unchecked for too long. In the end the resolution citing Stanton for
contempt was effectively rejected when the House, by a vote of 226
to 181, recommitted it to the Commerce Committee.

A comprehensive investigation of the FCC and eight other
regulatory agencies was conducted in the 94th Congress by the
House Commerce Committee’s Oversight and Investigation Sub-
committee. The subcommiittee’s report, entitled “Federal Regula-
tion of Regulatory Reform,” was the product of nearly two years of
investigation that included 28 days of public hearings, some 220
witnesses from both government and the private sector, a hearing
record of 3,500 pages, and extensive written submissions from
individuals and agencies.®® Indeed, the FCC’s answer to the sub-
committee’s 96-page informational questionnaire required some
18,000 pages.

The study ranked the agencies by measuring various aspects of
their performance, including such criteria as fidelity to the public
protection mandate as defined by Congress, the quality and quantity
of agency activity, the effectiveness of agency enforcement pro-
grams, and the quality of public participation. The subcommittee
ranked the nine agencies by three grades (top, middle, and bottom)
and placed the FCC in the middle grade. Justifying this ranking, the
report noted, “The Federal Communications Commission has
shown signs only recently of loosening its close relationship with the
broadcasting and telephone industries. It has begun to encourage
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competition in the sale of telephone equipment and has opened
most of the television markets to cable television.” 4
The Power of Advice and Consent. In the 1970s the Senate’s
attitude toward the confirmation process underwent significant
changes. Until President Nixon’s second term in office, the Senate
had usually contented itself with a passive “rubber stamp” role in
confirming the President’s nominees. The early 1970s, however,
were marked by confirmation struggles, the most notorious of which
involved two Nixon nominees to the Supreme Court, G. Harold
Carswell and Clement Haynsworth. In 1973 Chairman Warren
Magnuson and other Commerce Committee members urged Senate
rejection of a nominee to the Federal Power Commission, William
Morris, on grounds that he had served as counsel to a major oil
company subject to the jurisdiction of the FPC for a number of
years prior to his nomination. The Senate rejected the Morris
nomination by a vote of 49 to 44, the first time in nearly forty years
that the Senate had formally voted to reject a nominee to a
regulatory agency.

The Senate’s increased concern over the quality of regulatory
appointments is reflected in Senator Magnuson’s remarks to a
consumer group in 1973:

We have always given the President—without regard to party—the
benefit of the doubt on [regulatory] appointments—But I must tell you
that we have swallowed nominees by [the Nixon] administration who
have left a bitter aftertaste, and our tolerance for mediocrity and lack
of independence from economic interests is rapidly coming to an end.*

On September 21, 1973, only three months after the Senate had
rejected the Morris nomination, President Nixon nominated a
former broadcaster, James Quello, as an FCC commissioner. As a
result of objections from various consumer groups and members of
Congress, the Senate held an eight-day hearing on the Quello
nomination (the longest hearing ever conducted for an FCC nomi-
nee) and delayed confirmation for seven months. In 1974 President
Nixon’s nominee for the FCC was Luther Holcomb, a former vice-
chairman of the Equal Employment Opportunity Commission
(EEOC). He had been described as a Democrat, but the discovery
of correspondence on EEOC stationery indicating that Holcomb
was an active campaigner for Nixon and other Republicans caused
the nomination to be withdrawn.
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Graham and Kramer, in their study of FCC and FTC appoint-
ments, have pointed out that although the Senate’s new vigilance
with respect to the advice and consent process coincided with and
was strengthened by Watergate, murmurings of an evolutionary
change in Senate attitude could be heard years before.* They have
cited Senator Pastore’s persistent demands during President Nixon’s
first term for a black appointee to the FCC as suggesting a new
militancy. Pastore, in 1971 and 1972, refused to take action on any
Nixon nominee to the FCC until a black appointee (eventually
Judge Benjamin Hooks) was announced for the next vacancy.
Continuing Watchfulness of Standing Committees. During the
1970s the Commerce Committees have held general oversight
hearings at the beginning of each session. These hearings cover a
wide range of topics and usually constitute the major opportunity
for committee members to keep abreast of commission activities.

The issues of sex and violence and children’s television were
frequently discussed at the annual oversight sessions and, on several
occasions, were the subject of special hearings and reports. Some
members of Congress, especially Senator Pastore, were particularly
active in overseeing the FCC’s handling of the issue of television
violence. Pastore was responsible for the creation of the Surgeon
General’'s Advisory Committee on Television and Social Behavior,
which conducted a study on television violence. Since the early
1970s the Advisory Committee’s report and other studies on tele-
vised violence have been the subject of hearings by both Commerce
Committees in each new Congress.

The FCC pays more than passing attention to suggestions made
during FCC oversight hearings. At such hearings in 1971 the late
Torbert Macdonald (then House Communications Subcommittee
chairman) suggested that the commission establish a permanent
Children’s Television Bureau to deal with programing and advertis-
ing aimed at young people. In a letter to then Chairman Dean Burch
on May 11, 1971, Representative Macdonald referred to children’s
television as “a terribly overlooked area” and asked Burch to
consider retaining specialists to work on the problem. After several
months of private discussion on the matter with Macdonald and his
staff, Chairman Burch announced on September 14, 1971, that the
commission had decided to establish such an office and planned to
staff it with experts in the field who would be prominently involved
in advising the commission on children’s programing. (However,
after Burch left the FCC and Macdonald died, this special office
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faded into the background. During the last year of the administra-
tion of Chairman Wiley the office was staffed by only one profes-
sional employee.)

Supervision by Multiple Committees. Over thirty committees and
subcommittees of the Congress attempted to review some aspect of
the FCC’s regulatory practices and policies from 1970 to 1977. In
many cases this multiple supervision led to duplication and
overlapping efforts. Various aspects of the FCC’s regulation of cable
television, for example, were studied by the Judiciary, Commerce,
and Government Operations Committees of both houses. The
adequacy of user fees was pursued not only by the Senate and
House Appropriations Committees but also by the Special Studies
Subcommittee of the House Government Operations Committee.
Hearings on satellite communications were conducted by the
Subcommittee on National Security Policy and Scientific
Developments of the House Foreign Affairs Committee as well as by
the Subcommittee on Space Sciences and Applications of the House
Science and Astronautics Committee.

A number of congressional committees, including the Govern-
ment Operations, Judiciary, and Commerce Committees of both
houses, have held hearings, conducted studies, and issued reports on
legislation to provide federal assistance for the establishment of
independent consumer agencies and legal offices to provide more
effective representation of consumer interests. Several of the hear-
ings focused on the extent to which the FCC was representing
consumer interests.

Congressional committees used a variety of techniques in
attempting to influence FCC action. During hearings in 1976 on the
regulation of cable television the House Subcommittee on Commu-
nications used a satellite to present the testimony of a cable operator
from San Diego (a city represented by Subcommittee Chairman
Lionel Van Deerlin). The subcommittee had arranged a satellite
hook-up from a California studio to an earth station parked outside
the Rayburn House Office Building and then on to monitors in the
hearing room. One of the issues then pending before the FCC was
the role of satellites in distributing programs to cable systems.
Another instance of committee influence on the commission in-
volved the Subcommittee on Administrative Practice and Procedure
of the Senate Judiciary Committee. In March 1970 the FCC formed
a Procedure Review Committee and published a notice in the
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Federal Register soliciting suggestions for reform of its operations.
Meanwhile, the Subcommittee on Administrative Practice and
Procedure had sent each FCC commissioner a questionnaire inuir-
ing about the extent of citizen involvement. When the notice
appeared in the Federal Register, the Subcommittee responded by
printing the results of the questionnaire and filing written comments
with the FCC.

Pressures of Individual Congressmen and Staff. From time to
time, individual congressmen may espouse a particular cause with
such vigor that their words alone have an impact on broadcast
regulation. In April 1970, for example, Representative Paul Rogers
wrote letters to pharmaceutical companies, major television
networks, the National Association of Broadcasters, the FTC, and
the Food and Drug Administration seeking to restrict television
advertisements of mood drugs. Late the following fall Rogers
announced that the NAB had adopted guidelines, to become
effective February 1, 1971, on advertisements for nonprescription
drugs, including stimulants, calmatives, and sleeping aids.

Senator Howard Baker of Tennessee, when serving as ranking
minority member of the Communications Subcommittee, played a
key role in a controversial proceeding initiated by the United
Church of Christ (UCC) proposing the dropping in of ninety-six
Very High Frequency (VHF) channels. (UCC had two principal
goals in mind: to provide certain communities their first VIIF
noncommercial stations and to open the door to greater ownership
by minorities of television stations.) In March 1977 the FCC, by a
vote of 4 to 2, proposed to consider assigning short-spaced VHF
drop-ins in Knoxville, Tennessee (as strongly urged by Senator
Baker), and three other markets. Broadcasting, in an editorial
entitled “Nobody’s Baby,” commented:

It is obvious ... that nobody on the FCC is enthusiastic about this
proceeding. Maybe there is something to those reports that the rule-
making was forced upon the FCC by the insistence of Senate Minority
Leader Howard H. Baker (R-Tenn.) that a V be dropped into Knox-
ville, Tenn. The assumption is that the commission had to include some
other markets to reduce the visibility of the Knoxville accommodation.

At the end the FCC will have to decide whether the public as well
as Senator Baker and the interests he represents would be served by
these proposals.*
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During the 91st Congress (1969-1970) the legal staff of the
Special Investigations Subcommittee of the House Committee on
Interstate and Foreign Commerce was primarily responsible for
instituting major investigations into such controversial subjects
as trafficking in broadcast construction permits, deceptive broad-
cast programing practices, and the processing of license renewal
applications. 4

During the 1970s individual members of Congress have partici-
pated actively in FCC proceedings involving the enforcement of the
Fairness Doctrine and Section 315, the equal opportunities provision
of the Communications Act. For example, Representative Patsy
Mink of Hawaii, the sponsor of an anti-strip-mining bill, filed a
Fairness Doctrine complaint with the FCC in 1974 against a Clarks-
burg, West Virginia, radio station that refused to broadcast her
eleven-minute program supporting her legislation. In 1976 the FCC
agreed with the congresswoman and cited the station for not
covering the local strip-mining controversy.® The decision was the
first commission ruling that a station, as part of its obligations under
the Fairness Doctrine, had to cover a specific controversial issue of
public importance because of its special significance to the station’s
community.

Another member of Congress was involved in a court decision
that paved the way for the League of Women Voters to sponsor and
televise a series of presidential and vice-presidential debates. In 1975
the FCC issued a ruling exempting from the equal opportunities
requirement the press conferences of candidates and political
debates sponsored by third parties.>® Representative Shirley Chis-
holm of New York, together with the Democratic National Commit-
tee and the National Organization for Women, appealed the FCC
decision to the U.S. Court of Appeals for the District of Columbia
Circuit, which upheld the commission.®! Later during the 1976
presidential campaign former Senator Eugene McCarthy of Minne-
sota was unsuccessful in persuading the courts either to block the
Carter-Ford debates or to order him included in them.

The creation of the Congressional Black Caucus has added
another dimension to the ways in which individual congressmen can
exert pressure on the FCC. The caucus had its genesis in 1970 when
black members of the House first began to work together on specific
issues. Early in 1972 the caucus created a Task Force on the Media,
which has held public hearings, conducted conferences, issued
position papers, and participated in FCC rule-making proceed-
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ings on issues pertaining to minority ownership, employment, and
programing.

Congress has taken several actions during the early 1970s de-

signed to improve the ability of its committees and members to
oversee the activities of the FCC and other regulatory agencies.
The Congressional Research Service, expanded in function and
strengthened by the Legislative Reorganization Act of 1970, pro-
vides a staff of 800 employees to assist members of Congress by
evaluating legislative proposals, analyzing testimony, and preparing
background memoranda. The Budget Office of the Congress,
created in 1974, provides congressmen with budgeting and fiscal
information. The Office of Technology Assessment (OTA), author-
ized in 1972, provides information to Congress on scientific and
technological issues and is authorized to undertake research projects
either on its own initiative or at the request of any congressional
committee chairman. For example, Herman Talmadge of Georgia,
chairman of the Senate Agriculture Committee, persuaded OTA to
hold hearings and issue a report on ways to bring broadband cable
facilities to rural communities. OTA has agreed to assist the House
and Senate committees and subcommittees assessing the benefits
and problems presented by new technologies. In 1974 Congress
authorized the General Accounting Office (GAO) to provide ad-
ditional oversight assistance. GAO currently is conducting a
comprehensive study of a wide range of FCC rules and policies and
their impact on the broadcasting industry and the public.
Control by Legislative Inaction. Congressional failure to act on the
issue of subscription pay television (STV) during the 91st Congress
(1969-1970) allowed the FCC to authorize STV on a permanent
basis. In the previous Congress the House Committee on Interstate
and Foreign Commerce had adopted resolutions requesting that the
FCC defer final consideration of rules authorizing STV operations.
However, in the 91st Congress the House Commerce Committee
was almost evenly divided on this issue. A fter a dispute between the
Communications Subcommittee, which essentially favored the
proposed FCC rules, and opponents of STV on the full committee,
the Commerce Committee, by a vote of 15 to 13, approved a bill
which would allow STV operations under much more restrictive
regulations than those favored by the subcommittee and the FCC.
No further action was taken on the bill, and in August 1970 the FCC
authorized the first technical system for STV by granting advance
approval to Zenith Radio Corporation’s Phonevision System.
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There have been persistent pleas in the 1970s by the courts, the
affected industries, and the FCC itself for congressional guidelines
on the development of cable television. For example, in a concur-
ring opinion to the Supreme Court’s decision in United States v.
Midwest Video Corporation, Chief Justice Warren Burger said
congressional action on cable television was imperative. “The
almost explosive development of CATV,” according to Burger,
“suggests the need of a comprehensive reexamination of the statu-
tory scheme as it relates to this new development so that the basic
policies are considered by Congress and not left entirely to the
Commission and the Courts.”5? Despite such calls for action
Congress—by inaction—has allowed the FCC to set the standards
for cable development and growth. Similarly, Congress has not
responded to repeated FCC requests for legislative guidance
on such key regulatory issues as obscenity and license renewal
standards.

As noted in chapter two, the Congress, by its failure to act,
permitted the creation of an Office of Telecommunications Policy to
serve as the President’s principal adviser on domestic and interna-
tional telecommunications policy. Similarly, in 1977 congressional
failure to act allowed that office to be abolished. (It is interesting to
note that the House Government Operations Committee had issued
reports in 1965, 1966, and 1967 urging the President to submit a
reorganization plan to the Congress “to reconstitute the functions
and responsibilities of the Director of Telecommunications Manage-
ment in a separate office in the Executive Office of the President.”)33

In a field such as communications where the interests of
powerful industry forces frequently colliue with one another as well
as with the interests of the general public, nothing is more unsettling
to many lawmakers on Capitol Hill than the prospect of making a
law! Thus, rather than enact new laws or amend the Communica-
tions Act, the Congress has preferred to use a variety of informal
techniques in directing and overseeing the activities of the FCC.
Such informal controls are not subject to review by the Congress as
a whole and enable legislators to advance personal or constituent
interests without the need for a full-scale political battle. Hearings,
investigations, and studies provide the Congress with an effective
means of assuring that the FCC is constantly aware that it is an “arm
of the Congress.”
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Broadcast Regulation:
An Analytic View

It is remarkable that the independent regulatory commissions, and
in particular the FCC, have rarely been subjected to rigorous,
analytical examination. Rather, the literature on regulatory commis-
sions is replete with formalistic, legalistic, and purely descriptive
accounts of how such agencies are structured, what their legal
powers and authority are, and what they have or have not done. One
looks in vain for studies of the independent regulatory commissions
which approach their inquiry with theoretical and conceptual vigor.

Yet theory is both useful and necessary in order to organize the
abundance of data, phenomena, and information concerning the
regulatory process and to allow for the development of meaningful
generalizations rather than the continued accumulation of episodic
or anecdotal descriptions. Theory serves to link the specific to the
general, to direct attention to politically significant events and
relationships, and to integrate such findings by the use of concepts,
generalizations, and hypotheses. Former FCC Commissioner Lee
Loevinger has commented, “Mere observation will not suffice to
establish the relations between institutional structures and functions
and social values.” Scientific analysis, he maintains, “requires both
observations and coherent theories to direct and relate the
observations”—"“theories without observations are mere illusion;
observations without theories are pure confusion.”!

A Systems Analysis Approach
to Broadcast Regulation

This chapter presents the politics of broadcast regulation in terms of
an analytical framework or model termed the “broadcast policy-
making system.” The purpose of this examination is to demonstrate

94
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the usefulness of a “systems approach” to the regulatory process and
to suggest to scholars a framework for conceptually oriented
research in this area.

As is the case with any model, the one utilized here is an analogy
or metaphor—a schematic representation of the way things are
conceived to be. As such, it is by definition a simplification of reality.
Yet to simplify is to streamline, to strip off surface complexities in
order to show the essential elements of a system. Because virtually
any economic or political process may be graphically analyzed in
terms of this systems approach, it also affords a uniform way to
evaluate and compare a variety of complex situations or processes.
A model directs attention to, and focuses it on, key relationships and
activities, and, by doing so, helps define order in the complex real
political world with its many subtleties. An analytic system of this
type is, in the words of Robert A. Dahl, “an aspect of things in some
degree abstracted from reality for purposes of analysis.”? Its pri-
mary test is not whether it is elegant or neat but whether it fosters an
understanding of the political process or processes being studied.

Figure 1 presents a simplified and general version of an input-
output systems model. This particular model was created by politi-
cal scientist David Easton as part of his development of a general
systems theory of political processes.?

In this basic model, policy making (or in Easton’s terms, the
authoritative allocation of values for the society as a whole) occurs
through the conversion activities of a political system which trans-
forms inputs of demands and support concerning various policy
alternatives (including the alternative of no policy) into policy
outputs. This conversion occurs by means of a “core” of authorita-
tive decision-making activities or agencies (the middle box in Figure
1) and results in outputs of public policies and decisions which
themselves return, by means of a feedback link, through the general
environment to constitute and influence new inputs.

Figure 2 offers an elaboration and adaption of the basic model
presented in Figure 1. In this representation of the broadcast policy-
making system input-output systems analysis is utilized in a specific
policy area. The system here is no longer a general one but is rather a
subsystem of a larger political system. Only those participants which
regularly and significantly involve themselves in regulatory policy
making are included in Figure 2, and it incorporates only those
aspects of their activities having to do with broadcast regulation.

Unlike Figure 1, the “core,” or middle part, of Figure 2 is
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opened up and its component elements identified. The six recurring
participants in the regulatory process—which are identified and
discussed in chapters two and three—are the authoritative decision-
making agencies within the “core.” In addition, Figure 2 charts the
various channels of influence among these six participants. It is
significant that there is no one pathway through this core of the
broadcast policy-making system, and any one of various different
routes necessarily involves multiple participants. The key to the
politics of broadcast regulation lies in the interactions among these
core participants. As Gary Wamsley and Mayer Zald point out,
“Policy is as much or more a product of factors within the interstices
of the system’s ‘black box'—the conversion process—as it is of
pressures or inputs from outside.”* Although these pressures and
inputs raise issues and define alternatives, it is the political relation-
ships and interactions among the six key determiners that are key to
which policies will be adopted.

The role of three of the principals (the White House, the courts,
and citizens groups) is usually less immediate and direct than that of
the other three (the FCC, Congress, and industry). Thus the primary
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channels of influence, information, and contact are traced among
these three points of the outer triangle in Figure 2. And, because
ultimately it is the FCC which performs the vital task of converting
demands into outputs, it must be considered the key participant in
the system. Hence its position in Figure 2 at the point adjacent to
authoritative outputs. One might also say that the FCC is the final
recipient of all inputs and appears graphically to be at the spot
where they converge.

In addition to suggesting the interplay among the participants in
the policy-making process, Figure 2 places this “core activity” in the
context of an input-output system essentially similar to Figure 1.
This model, then, is a conceptualization of the sequential process
through which inputs of policy demands and supports are converted
into outputs of authoritative decisions about broadcast regulatory
policy. The outputs are FCC rules and decisions, final court deci-
sions, and laws enacted by Congress, which bestow rewards or
impose deprivations upon the various affected interests. Reactions to
these system outputs are subsequently channeled back through
feedback loops to become new input demands and supports rele-
vant to future policies.

This conversion process, of course, does not operate in a
political vacuum but rather is carried out in the context of an
environment shaped by such factors, identified in chapter one, as
the historical development of broadcast regulation, the basic charac-
teristics of broadcasting, and legal prescriptions. The environment
of broadcast regulation also encompasses other factors such as
generalized public attitudes toward broadcasting and governmental
regulation and the actions of related systems—the Federal Trade
Commission, for example—which may at times inspire and influ-
ence the broadcast policy-making system. These various contextual
factors together not only constitute constraints upon the conver-
sion process but also determine to a considerable degree the char-
acter and substance of many of the input demands and supports
themselves.

In the course of the evolution of public policy various demands
and supports concerning policy alternatives are transmitted to the
different participants involved in the making of public policy. Some
inputs are specific, such as a detailed recommendation for the
frequency shift of a broadcast service,> whereas others are more
general, such as the “mood” cast over independent regulatory
commissions by a President or by the current public image of a
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regulatory agency. It is important to realize, too, that the system
does more than merely respond to demands; it also molds both
political demands and policy preferences.

Outputs are the authoritative decisions resulting from interac-
tion among those various participants represented in the central core
area of the broadcast policy-making system. These may take the
form of legislation, such as the statutory requirement that all
television sets sold after a certain date have UHF as well as VHF
receiving capability.® Or they make take the form of agency
decisions—for example, that broadcast stations be compelled to
follow voluntary industry standards limiting commercial time,” or
that incumbent licensees should have preferred status in renewal
challenges.?

Conflict over outputs (either actual or anticipated) is an inevi-
table feature of a policy-making system which allocates scarce
resources. There is a distinction, however, between conflict over
policy outputs and severe stress threatening the survival of the
system itself. When outputs fail to manage the stress present in the
system, output failure results. But, although conflict over policy
outputs is unavoidable as long as scarcity of resources continues,
output failure is not inevitable. The ability of a system to produce
outputs productive of its own survival and the willingness of
participants in a system to act to promote systematic survival are
important variables in the analysis of a political system.

Policy outputs, the immediate policy decisions, should be
distinguished from policy outcomes, which are the longer-term
consequences of such decisions. As Easton puts it, “An output is the
stone tossed into the pond and its first splash; the outcomes are the
ever widening and vanishing pattern of concentric ripples. The
actual decisions and implementing actions are the outputs; the
consequences traceable to them, however long the discernible claim
of causation, are the outcomes.”® The “success” of an output, then, is
measured by means other than the degree to which it meets an
immediate social need; it also includes the effect of the outputs on
patterns of present and future inputs.

Where a policy output fails to meet expectations of the affected
parties or is seen as an inappropriate or inadequate solution to the
problems giving rise to such expectations, the output is likely to be
overturned by subsequent actions as frustrated demands rise anew.
Indeed, if the system is perceived as being unresponsive to the
expectations of key participants over a substantial period of time,
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the system itself then may prove vulnerable. In either case, it is the
feedback loop which links policy outputs with inputs, and it is the
policy-making system which converts these new inputs into future
policy decisions.

An Example of the Input-Output System

During the television freeze of 1948-1952, when no new television
stations were being authorized pending a reexamination of the TV
frequency allocation table, residents in states which had no televi-
sion service demanded that the freeze be partly lifted. These
demands were transmitted by the Colorado congressional delega-
tion, which made strong representations both on Capitol Hill and to
the FCC for interim channel assignments in areas without television.
Support for the existing freeze, however, arose from some broad-
casting interests (especially those with stations already on the air)
desiring a careful study of possible interference prior to the authori-
zation of additional stations.

Colorado’s interests were well represented at the time by its
senator, Edwin C. Johnson, who held the influential chairmanship of
the Senate Commerce Committee. Despite Johnson’s pivotal posi-
tion with its built-in access both to the FCC and to the entire Senate,
the commission refused to make interim TV assignments. The
resulting policy output deprived Colorado of immediate television
and rewarded those who felt that additional TV service had to be
based on an allocation table designed to protect (at least from the
standpoint of spectrum engineering) existing broadcasters. Interests
favoring more TV stations, however, then shifted their efforts from
seeking interim television assignments to requesting that the com-
mission bring its study of the TV allocation table to a speedy
conclusion. Thus, the feedback process provided new inputs for the
FCC as it tried to deal with the development of postwar television.

General Patterns in Policy Making

The operation of the policy-making system in specific instances of
regulatory policy making is inherently unique; each policy-making
situation is likely to differ in some important respect from all others.
However, certain recurring patterns in the politics of broadcast
regulation can be identified. Six such patterns in the broadcast
policy-making process are proposed: 1°
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1. Participants seek conflicting goals from the process. Pluralism
and dispersion of power in policy making do not by themselves
suggest that the process is typically a struggle for control or
influence. Conceivably, the participants in such a process could
share common perspectives concerning what is to be done. Such is
rarely the case, however, in the broadcast policy-making process. As
the case studies in chapters five through nine will show, the gains of
one set of participants are usually made at the cost of the interests of
another. The policy demands of different groups are seldom com-
patible, and they must usually compete for scarce rewards.

2. Participants have limited resources insufficient to dominate the
process in hierarchical fashion. In a pluralistic complex such as that
outlined in Figure 2 policy-making power tends to be somewhat
divided and dissipated. Although the FCC frequently initiates
policy proposals, it lacks the ability to implement them single-
handedly. To prevail, it must have significant support from other
participants. Similarly, none of the other five participants has
hierarchical control over the policy-making process. In such a
system, policy making results from the agreement—or at least the
acquiescence—of all participants, not from domination by one.

3. Participants have unequal strengths in the struggle for control or
influence. Inequality among participants can arise because one
side is inherently stronger, cares more, or develops its potential
more effectively. In the 1940s, for example, FM broadcasters had
considerably less political strength than established and well-
financed AM networks, and their ability to influence the policy-
making process was affected correspondingly (see chapter five).
Favorable public opinion, legal symbols, congressional allies, and
the like are potential sources of strength which participants possess
in differing degrees, and which they may use with varying success
on different issues.

4. The process follows certain informal rules of procedure, such as
policy progression by small or incremental steps rather than by
massive changes. One means of minimizing opposition to a policy
initiative is to show its close relationship to existing and generally
accepted policy. Frequently, earlier actions are cited to prove that
the desired change is not an unprecedented step but a logical
outgrowth of past concerns and policies. (One of the beauties of
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administrative law is that precedents can usually be found for
almost any initiative!) Such slow and gradual shifts in policy are not
only strategic but probably inevitable, given the multiplicity of
participants with conflicting goals, unequal strengths, and limited
resources. The five case studies which follow indicate that the
political resources necessary to accomplish significant policy innova-
tions are greater than those necessary to achieve more clearly
incremental changes.

5. Legal and ideological symbols play a significant role in the
process. Throughout the evolution of policy a recurring theme of
various participants is the legal and ideological implications of
alternatives. Some policies are seen as threatening (or protecting)
the legal rights of licensees; others may be viewed as destructive (or
supportive) of free speech or of the right to private property. Often
stock phrases such as “localism,” “access,” or “free broadcasting”
become cherished in and of themselves. In the case of the FCC
policy statement on license renewals discussed in chapter eight, not
one citizens group contesting the statement had actually filed a
competing license application, but they were profoundly inter-
ested in preserving their “right” to do so. They perceived the
FCC’s expressed concern for “industry stability” as synonymous
with indifference to the rights of the broadcast audience. Thus ideo-
logical concepts became symbols which superseded real actions in
importance.

6. The dominant pattern in the process is that of mutual accommo-
dation among participants. Participants in broadcast policy mak-
ing do not customarily attempt to destroy one or more of their
opponents. Rather, the process is characterized by consensual,
majority-seeking activities. This mutual adjustment among partici-
pants may occur in a variety of ways, including negotiation, the
creation and discharge of obligations, direct manipulation of the
immediate circumstances in which events are occurring, the use of
third persons or political brokers capable of developing consensual
solutions, or partial deferral to others in order to effect a compro-
mise. Only one case study—the advertising controversy—will not
show a pattern of mutual adjustment and accommodation. Possible
reasons for this exception will be suggested in chapter ten.

In the case studies we will be looking at the politics of broadcast
regulation in actual instances involving struggles over policy alterna-
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tives. Evaluating each case in terms of the generalizations just
presented, we will see the six participants using their varying
(perhaps insufficient) financial, political, and social resources to
obtain desired goals in the face of probable or actual opposition
from other participants. We will see that, if they wish to be
successful—even incrementally—the participants must be relatively
moderate in their goals, must respect legal and ideological symbols,
and must exhibit a willingness to adjust their positions.
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Smothering FM with
Commission Kindness

The early history of Frequency Modulation (FM) broadcasting in
the United States shows how an important technical innovation was
delayed and nearly destroyed by an FCC decision based heavily
upon unstated social and economic factors as well as stated technical
considerations.

When FM broadcasting developed in the latter part of the
1930s, it promised many advantages over existing AM radio, includ-
ing: (1) a static-free signal; (2) increased frequency range allowing
for high-fidelity broadcasting; (3) the ability for one FM station to
exist quite close to other FM stations on the same frequency without
the mutual interference experienced with AM; (4) the opportunity
for a significant increase in broadcast competition through large
numbers of new stations in a new frequency band; and (5) the
resulting possibility of a challenge to network control of programing
through diversification of broadcasting services.

These advantages made FM a potential threat to the dominance
of existing AM broadcasting. Moreover, as FM developed, it found
itself in direct competition—for frequencies, advertisers, audience,
and financial support—with television, a technical innovation
heavily backed by traditional broadcasting interests. The inability
of FM to develop as a major broadcast service in the immediate
postwar period, however, was ensured when the FCC in 1945
decided to uproot this sapling medium from its existing frequen-
cies and to move it into a higher band, thereby making obsolete all
existing FM receivers and transmitters. This action, together with
the growth of television in the late 1940s, compelled FM radio to
wait until the late 1950s and early 1960s to find a secure place in
American broadcasting,

107
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Full commercial FM broadcasting was initially authorized by
the FCC in May 1940, following a five-year experimental period.
The commission allocated thirty-five channels for commercial FM in
the 43-50 mec. range and reserved five more channels in the 42-43
mc. band for educational use. The commission at this time gave FM
a strong endorsement. It noted that engineers in both the manufac-
turing and broadcasting industries agreed that FM was highly
developed and ready for full commercial development.! The com-
mission, however, hedged on the finality of its decision to authorize
FM broadcasting in the 44 mc. band by stating that the effect of
skywave interference would not be known until additional stations
were placed in operation, and that the use of higher frequencies
might be reconsidered after evaluating the performance of these
new stations.”

Starting with the FCC’s authorization in 1940, FM began to
make some progress, but its development was halted in 1942
following the United States’ entry into World War I1. No further
licenses were granted, and the scarcity of electronic parts kept many
stations already authorized from going on the air. FM was frozen at
a critical stage of development during the war years. A total of
forty-seven stations were on the air and approximately 500,000 sets
in operation as of June 30, 1944, but there was no immediate hope of
expansion. As the end of the war drew near a massive backlog of
over 400 applications for FM stations accumulated and General
Electric officials predicted that FM radio sales in the immediate
postwar years would be well over 5 million.® Great expectations
were held for FM broadcasting. It was heralded as providing not
only considerable economic gain but also “radio’s second chance”
for diversity and improvement.

During this time, however, the FCC was beginning to recon-
sider its 1940 spectrum allocations. As it often does, the commission
attempted to determine the sense of the industry about a given
problem, and it requested broadcasters to coordinate their views
concerning frequency allocations. As a result, the Radio Technical
Planning Board (RTPB), an advisory committee of industry
engineers, under the chairmanship of W. R. G. Baker of General
Electric, was established in late 1943. The task of the RTPB was to
recommend an allocation of frequencies, taking into account such
problems as the burgeoning demands of television for additional
spectrum space. Panels were established for the various broadcast
services, and after much consideration Panel Five on FM, under the
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chairmanship of C. M. Jansky, Jr., a consulting engineer, voted 19 to
4 against recommending a shift in FM allocations to a higher band.
The panel concluded that there was no technical proof that skywave
interference would be reduced if FM were shifted to a different
frequency location.* Changes were proposed, however, which
would considerably expand the existing band to allow seventy-five
commercial FM channels in the 41 to 56 mc. range. This change
would have added greatly needed channels to FM while not
rendering existing equipment obsolete.

Despite RTPB’s recommendations for continued low band FM
the commission unanimously issued a report on January 15, 1945,
suggesting that FM be reestablished in the frequencies between 84
and 102 mec. In a statement accompanying the report the FCC
rejected the conclusions of the RTPB and discounted the efforts of
FM broadcasters and the extent of FM set sales up to that time.
Using the convenient justification of the “public interest,” the
commission declared, “Public interest requires that FM be estab-
lished in a permanent place in the radio spectrum before a
considerable investment is made by the listening public in receiving
sets and by the broadcasters in transmitting equipment.””

The FCC believed that the technical need to move FM into a
region free of skywave interference far outweighed the economic
readjustments which such a shift would require. However, its
expectation that FM would be technically superior in the higher
band was not shared by the chief proponents of FM. Broad-
casting magazine, the day following the commission’s January 15
report, commented that “no clairvoyance is needed to deduce that
there will be a storm of protest from Major E. H. Armstrong
and his disciples for booting FM up the spectrum on grounds of
interference.”®

The technical case against low-frequency FM (on which the
commission based its decision) rested largely on the testimony of
K. A. Norton of the Signal Corps. Norton believed that “sporadic E”
and “F, layer” interference would plague FM in the next few years
at its present frequency as the sunspot maximum approached. In its
Annual Report for 1945 the commission referred to such factors as
“ground wave coverage, skywave interference, transmitting and
receiving equipment, present investment, and other matters of a
minor character” (p. 20). The exact nature of the “other matters”
was not specified. Norton testified under a cloak of military secrecy,
making it difficult to rebut his testimony. During Senate Commerce
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Committee hearings on the progress of FM radio in 1948, Senator
Tobey expressed “a sense of outraged feelings and indignation”
about the Norton testimony and later reports based upon it. Indeed,
there were serious shortcomings in the 1944 testimony on propaga-
tion at various frequencies. In the mid-1930s Marconi had per-
formed experiments demonstrating that signals in the 40-100 mc.
band could be picked up at a greater distance than “theory”
would predict—even as late as 1944.

The Norton testimony was generally accepted as true. And,
since everybody agreed that moving FM in a few years would be
much worse than changing the band before expanded postwar
service began, it was argued that such a frequency shift should be
undertaken at once. Based on its perception of the political and
economic costs of a later move, the commission felt compelled to
make an immediate decision even though conclusive technical data
were not yet available.

It is very difficult to judge the merits of the technical arguments
of the antagonists in this battle. FCC and industry engineers stated
that they were simply trying to give FM the best possible frequen-
cies for broadcasting,” yet Major E. H. Armstrong and others who
had fought hardest to see FM develop as a wide-band, high-fidelity,
static-free service wanted FM to stay in the “interference-ridden”
lower band. The dispute seems to have revolved on the weight to be
given projections of future interference. On the one hand, FCC
engineers expressed great fear about a dramatic increase in low-
frequency FM problems in future years; on the other, Major
Armstrong held that “we can’t predict sunspot interference.”® This
debate was carried out in papers submitted to the 1945 Institute of
Radio Engineers Convention by Norton, Armstrong, and E. W.
Allen of the FCC’s Technical Information Division, and it came to a
head in conflicting technical testimony offered at an FCC hearing on
February 28 of that year. C. M. Jansky, Jr., chairman of RTPB Panel
Five, told the commission they could “believe Norton and the errors
he has made” or “Dellinger, Beverage, and Armstrong,” three of the
leading propagation experts in the country.® The errors noted by
Jansky were mistakes in Norton’s figures which Armstrong pointed
out, and ones which Norton admitted as errors in November 1947.10
At the time, however, the commission was inclined to accept, as the
factual basis for its FM decisions, testimony based on classified (and
hence unquestioned) propagation data because of Norton’s standing
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as the FCC'’s former assistant chief engineer on wartime loan to the
Signal Corps.

Between January and May 1945 the commission held numerous
hearings on frequency allocations for ¥M and other services. Those
testifying or filing briefs for the FM move included manufacturers
committed to speedy development of TV (Philco, Crosley, Motor-
ola, and Hallicrafters), the three national radio networks all prepar-
ing to enter extensively into TV, the Television Broadcasters Asso-
ciation, and individual television broadcasters. Those opposed to
changing the FM frequencies included RTPB Panel Five, Major
Armstrong, FM Broadcasters, Inc., an established FM regional
network (the Yankee Network), manufacturers with FM interests
(Zenith, General Electric, and Stromberg-Carlson), and individual
FM broadcasters. Throughout this time, however, the commission
continued its official position that it had not made a final decision
concerning FM allocations and that its proposed allocations of
January 15 were only suggestions for the purpose of eliciting
comments from the affected parties.!! This, of course, is a very
useful position for any launcher of a trial balloon.

On May 16, 1945, the FCC made final allocations for all
spectrum space being considered except the 44-108 mc. band. The
commission announced that it was considering three alternatives for
FM, all of which would entail a shift from its present assignments:
50-68 mc., 68-86 mc., or 84-102 mc. (the proposal of January 15).12
Each of these plans would give FM 18 mec. instead of the then
existing 8 mc., thereby providing more than double the number of
possible stations; however, each proposal also would entail a shift of
FM into an entirely new band. In effect, the commission was ruling
that FM broadcasting would have to start anew, thereby rendering
500,000 FM radios obsolete.

In its May 16, 1945, announcement the commission indicated
that it would defer a final decision until the completion of a summer-
long series of propagation studies. Since 90 percent of sporadic E
occurs during the summer months, this seemed a favorable time to
determine the effect of such interference on FM at various frequen-
cies. The FCC felt it had the time for these tests since the War
Production Board had given its assurance that production of AM,
FM, and TV transmitters or receivers would not be possible during
1945 and was unlikely during the first quarter of 1946.1® Subse-
quently, however, the War Production Board reversed itself and
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advised the commission that the manufacture of AM, FM, and TV
transmitters might begin at a much earlier date than originally
indicated. Thus the anticipated ending of the war made it necessary
for the commission to come to an immediate decision on FM
allocations. The data which had been developed to date suddenly
became the basis for decision—without the proposed FM propaga-
tion studies.

One significant change in the pattern of forces occurred at this
point. The Television Broadcasters Association (TBA) and the FM
Broadcasters, Inc. aligned for the first time and, with the chairmen
of RTPB Panel Two (allocations), Panel Five (FM), and Panel Six
(TV) as well as eleven manufacturers of FM receivers, requested the
adoption of the first alternative—the 50-68 mc. band—for FM.!
Despite the position of the TBA, however, most interests favoring
speedy television development continued to support a shift of FM to
a higher band and the use of the lower frequencies for television.
The late alliance in favor of low-band FM did not succeed, for
pressure for a quick resolution of this allocations problem forced the
FCC to revert to its earlier stand favoring high-frequency FM.
Consequently, in a surprise move on June 27, 1945, the commission,
by unanimous vote, allocated 92-106 mc. for commercial FM !5 and
rejected the second alternative (68-86 mc.) as “completely unfeasi-
ble.” The commission based its decision against the widely sup-
ported first alternative on the assumption that “the region of the
spectrum above 84 megacycles is markedly superior to the region
below 68 megacycles with respect to sporadic E.” The commission
said that it would not propose to provide “an inferior FM service
during the decades to come merely because of the transitory
advantage which may be urged for an inferior type of service.” 16

By justifying its action on the basis of the long-range technical
interests of FM, the commission drew upon general support for
long-range planning in broadcast regulation and thereby made
opposition to its goal of technical perfection seem shortsighted and
greedy. The decision to evict FM from the 44 me. band on grounds
of the undesirability of those frequencies, however, appears con-
tradictory in light of the subsequent assignment of the same fre-
quencies to TV—which is far more susceptible to interference than
FM—and later to the land mobile services—such as police and fire
department radios, where static-free service is even more crucial.’”

Major Armstrong’s immediate reaction to the decision was one
of resignation: “The allocation has been handed down. Now it’s up
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to all of us to do everything we can to have a service ready for the
people at the earliest possible moment.”'® Armstrong, nevertheless,
continued to seek limited use of the 40 mc. band for a few regional
FM stations and FM intercity relay. He was also unsuccessful in this
endeavor.

Congress took no meaningful action while the FCC was consid-
ering the FM shift.!® Senator Burton K. Wheeler, chairman of the
Senate Commerce Committee, told Broadcasting magazine that the
allocation of frequencies is generally a technical matter and that
Congress gave the commission full authority to allocate frequen-
cies.? The technical nature of the dispute, together with the unques-
tioned authority of the commission to act in this area, made
congressional involvement unlikely in the actual decision-making
process. Major congressional investigations did occur later, but not
until 1947, and their main function was to review what had already
occurred. Safety and special broadcasting services had occupied the
40-50 mc. band by that time, and all FM could hope for as a result of
congressional activity was the possibility of a few high-powered
relay stations somewhere in the lower band.

The FM shift impeded the growth of this new service for
several crucial years while TV developed. In many respects, FM’s
history can be seen as the story of its rivalry with TV; two innova-
tions were competing for public acceptance (as well as frequency
allocations).?? In the postwar years, the result of this struggle
became evident—FM station authorizations fell and TV expanded.
In its Annual Report for 1949 (page 2) the commission noted “a
sudden surge in TV applications and a leveling off of FM requests.”
Recognizing a further reduction in authorized FM stations in 1950,
the FCC concluded that this decline “was largely due to economic
problems and uncertainties occasioned by the rapid growth of
television and the limited number of satisfactory FM receivers
which have been purchased and placed in use.”® Instead of the
expansion anticipated in the late 1940s there was a gradual reduction
in FM service? coupled with an extremely small sale of FM sets into
the 1950s. Not until the late 1950s and early 1960s, with the high-
fidelity boom and the development of FM stereo, did FM broad-
casting achieve the stability and growth expected of it fifteen years
earlier.

It can be argued that the FCC'’s policy crippled FM broadcast-
ing at a crucial time. Although the shift provided space for more
than twice the number of existing FM stations and thereby permit-
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ted the subsequent development of FM some twenty years later,
such expansion of FM frequencies was also provided for in virtually
all the frequency proposals considered by the FCC in 1945, includ-
ing the various plans for low-frequency FM. The uprooting of FM
from its existing band coupled with its reassignment to a band which
was technically less desirable (at least in the eyes of FM’s promoters)
undercut the new service at a key time in its development. Perhaps
the most generous assessment of the FCC’s role in this case is that
the commission initiated the proposal to shift FM out of genuine
concern for the technical future of FM and a desire to provide
additional broadcasting channels, but without realizing the destruc-
tive impact of such a move upon a developing service. Faced with
an imperative to make a decision—any decision that could be
legitimized—the commission settled on its initial proposal of high-
frequency FM. This was a convenient choice for the FCC, which
had been marshaling arguments in favor of this decision for some
time, but it was the one least helpful to the future of FM.

The FCC was able to prevail largely because its policies
favored powerful, well-established broadcasting interests pushing
the development of postwar television. The development of FM
broadcasting posed a triple threat—to the dominance of established
AM stations and networks, to RCA’s hopes for quick postwar
development of TV, and to RCA’s patents. Thus a delay in the
expansion of FM, such as the one that resulted from the FM shift,
may have seemed desirable to these interests. Fred W. Albertson,
lawyer and broadcast engineer, believes that RCA wanted to
suppress FM: “The best way to pull the rug out from under FM was
to throw everything out the window and move the system up-
stairs. . . . There was a definite effort by RCA to oppose FM.”2 As
early as the 1930s RCA had forced Armstrong to remove his
experimental FM apparatus from the Empire State Building in order
to make way for some experimental television equipment.2

Although the FCC’s policy was suggested and justified on
purely technical grounds, the potential economic effects were quite
clear to most participants and, in fact, largely defined involvement
in the dispute. However, the interests supporting low-band FM,
such as the Yankee Network and the FM Broadcasters Association,
were far fewer in number and less influential—in terms of their
ability to obtain effective access to the FCC—than those well-
established interests which stood to gain from the shift, such as
RCA, television broadcasters, and television manufacturers. Those
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groups supporting low-frequency FM were mostly newcomers to
broadcasting and as such were powerless to make demands on the
FCC policy-making process. Appeals to other participants—such as
to Congress or even the public—"to save FM” were unlikely to
succeed because of the “purely technical” nature of the dispute.
Moreover, none of the participants seriously questioned the legal
authority (and functional duty) of the FCC to determine bands of
frequencies to be used by various broadcast services. Consequently
when the commission—under the pressure of time—unanimously
adopted an earlier proposal based on faulty technical data, FM
interests had little recourse but to accept the policy as authoritative.
In effect, the feedback process was closed to them. The technical
nature of the dispute made it impossible for these dissatisfied groups
effectively to oppose a decision supposedly made “in the best
interest of FM broadcasting.”
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UHF Television: The
Fading Signal Is Revived
After Only Ten Years

One of the persistent problems plaguing the FCC throughout the
1950s and early 1960s was the midwifing of Ultra High Frequency
(UHF) television. Introduced in 1952 on an intermixed basis with
VHF stations (Channels 2 to 13) in the same markets, UHF televi-
sion (Channels 14 and above) was unable to compete with VHF for
advertisers or audience. Although the commission repeatedly ex-
pressed its concern during this period about the development of
UHF television, it failed to implement any reliable plan for
strengthening the infant medium. By 1961 the commission was faced
with a failing broadcast service.

The roots of UHF’s problems go back to 1945 when the
commission allocated only thirteen VHF channels (subsequently cut
to twelve) to serve all the needs of television. Its action rested on
two assumptions: (1) that twelve VHF channels would fill TV’s
immediate needs and (2) that when UHF broadcasting became
technically feasible, this new service could be introduced as either a
supplement to, or a replacement for, VHF television. Neither of
these assumptions, however, proved to be true. In 1952 the commis-
sion issued its Sixth Report and Order on television allocations,
which rejected “all-UHF” television—either nationally or in selected
areas—as economically disastrous for existing broadcasting. As a
result, although authorized in the same report as a supplement to
VHEF television, UHF faced crippling competition from established,
economically secure VHF stations.

Throughout the 1950s the FCC spent much time dealing with
the consequences of this 1952 decision. UHF broadcasting did not
prove economically feasible during this period, and the commission
involved itself in a series of controversial, inconclusive, and ulti-
mately unsuccessful moves to remedy this situation. Among these
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were: (1) the consideration and rejection, in 1954, of proposals for
the “deintermixture”! of seven markets then assigned both VHF and
UHF television—all of these to be made UHF; (2) the reconsidera-
tion, in March 1955, of five of these deintermixture proposals; (3) the
decision, in November of that year, not to undertake deintermixture
in these five cases—or in any of the thirty other proceedings which
meanwhile had been initiated; (4) the statement, on January 20,
1956, that deintermixture was, of course, a very real possibility and
that the FCC was still considering it; (5) the announcement, on June
25, 1956, of plans to deintermix thirteen markets (including five that
were rejected twice before); and (6) the failure, during the period
from 1956 to the 1960s, to implement deintermixture in even the
majority of these thirteen cases.

Only five of the thirteen deintermixtures proposed in 1956
actually were carried out, and these did little to help the UHF
industry generally. It is likely, moreover, that the lengthy debates
and disputes over UHF during the 1950s served more to point out its
sickness to advertisers and viewers than to relieve its problems.

By 1961 the condition of UHF had deteriorated to such an
extent that some new initiative seemed required. The production of
all-channel television sets—capable of receiving UHF as well as
VHF channels—had fallen to a record low of 5.5 percent of all new
sets, thus giving the 83 commercial UHF stations still on the air little
hope of increasing their already tiny audiences.? Lack of audiences
made UHF unattractive to advertisers, and lack of advertising
revenue spelled an end to operations for many UHF broadcasters.
These conditions greatly concerned the FCC in the Kennedy years,
especially the commission’s new chairman, Newton N. Minow, who
had been outspoken about the need to counter the “vast wasteland”
of TV's standardized programing fare through the development of
additional channels offering program variety and diversity—
channels that could come only through an unprecedented utilization
of the UHF band.

Stimulated by these concerns and hopes for the future of UHF
television, the commission announced, on July 27, 1961, a package
proposal including such varied items as: (1) deintermixture of UHF
and VHF in eight markets, (2) a “shoe-horning in” of new VHF
assignments at less than the standard mileage separation in eight
other cities, and (3) a request for congressional action on legislation
authorizing the FCC to require that all new sets be capable of
receiving both VHF and UHF signals.® The idea of dealing with
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UHF problems by attacking the low level of all-channel receiver
penetration was not new. Proposals had been made by the House
Judiciary Committee during the 1950s for some type of legislative
requirement that all new television sets be capable of receiving both
VHF and UHF channels, and in 1957 Congressman Emanuel Celler
had suggested that the heart of the problem was in the limited sales
of TV sets with UHF receiving capabilities.*

If the combination package of the FCC’s three different plans
seems unwieldy and somewhat contradictory, it was because on
specific proposals—such as that calling for renewed efforts at
deintermixture—the commission was split 4 to 3 and was able to
obtain a final unanimous vote on the package only by combining
several items.5 Such a combination of diverse proposals had one
advantage which may have been anticipated by some FCC commis-
sioners and staff: One part of the package could be easily jettisoned
at a later time to aid the prospects of other parts of the package.
Such,is, in fact, what happened. The FCC was, however, unan-
imous in deciding to request all-channel television legislation.

The two most important elements of the 1961 package were the
plans for renewed efforts at deintermixture and the request for all-
channel television legislation. This combination created consider-
able fear that the FCC was moving toward an all-UHF television
system. Dr. Frank Stanton of CBS confessed to feeling “nervous
when the Commission talks about deintermixture at the same time it
talks about all-channel sets.”? Chairman Minow tried to calm such
fears by pointing out that Robert E. Lee was the only commissioner
who then favored a shift of all television to UHF—a possibility
which Commissioner Lee himself later described as “an exercise in
futility.”8

While the combination of deintermixture and all-channel televi-
sion made broadcasters nervous, deintermixture by itself distinctly
alarmed them. Unlike the 1955 and 1956 proposals which would, in
most cases, have eliminated VHF assignments unfilled as of 1956,
the new proposals would move existing VHF stations to the UHF
band. In an editorial on the new deintermixture proposals, Broad-
casting magazine warned:

There was a time—before the new VHF stations were built in single
station markets—when deintermixture would have been workable with
minimal injury to the public and broadcasters. Any change now may be
a major wrench and we have the notion that the public will make itself
heard.®
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All eight members of the congressional delegation for the state of
Connecticut, for example, opposed the proposal to shift Hartford’s
only VHF station to the UHF band.!® By early 1962 Broadcasting
reported that almost all senators and congressmen representing
markets slated for deintermixture were against the plan.!! Those
industry groups opposed to deintermixture were to make good use
of such congressional opposition.

During much of 1961, while controversy developed over dein-
termixture, little action occurred on all-channel television legislation.
In late September 1961, however, Chairman Minow suggested that
such a bill might resolve many of the same problems as deintermix-
ture.!? In January 1962 Minow announced that an all-channel televi-
sion bill was the FCC’s “chief legislative proposal of 1962.”13

Bills designed to grant the commission the desired all-channel
authority were introduced by Senator John Pastore of Rhode Island,
chairman of the Senate Communications Subcommittee, and Rep-
resentative Oren Harris of Arkansas, chairman of the House
Interstate and Foreign Commerce Committee. Both bills gave the
FCC authority to make rules requiring that television sets shipped in
interstate commerce have the capacity to receive all channels—
UHF as well as VHF—allotted to television. Hearings on this
legislation were held by the Senate Commerce Committee in
February 1962 and by the House Committee on Interstate and
Foreign Commerce in March.

Much of the testimony at these hearings revolved around the
topic of deintermixture rather than all-channel television. Many bills
had been introduced to halt deintermixture, and strong sentiment
seemed to exist in both Commerce Committees for a rider to any all-
channel television bill which would specifically prohibit changes in
existing VHF assignments designed to achieve the deintermixture of
television markets. As Broadcasting concluded, “It was made clear
in both the Senate and House Committee proceedings that there will
be no all-channel bill without a commitment to forego deintermix-
ture now.” 14

In an attempt to head off such a legislative prohibition Chair-
man Minow testified against any statutory moratorium on deinter-
mixture proceedings: “Unless Congress wants to go into the fre-
quency allocation business, we should be left free to make such
decisions.” 1 It soon became clear, however, that unless the commis-
sion abandoned its deintermixture plans, any all-channel receiver
legislation which might pass would be certain to contain a provision
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prohibiting further deintermixture proceedings. Consequently, the
commission, on March 16, sent Chairman Harris a letter stating:

If the all-channel receiver television legislation is enacted by this
Congress, it is the judgment of the Commission . .. that it would be
inappropriate, in the light of this important new development, to
proceed with the eight deintermixture proceedings initiated on July 27,
1961, and that, on the contrary, a sufficient period of time should be
allowed to indicate whether the all-channel receiver authority would in
fact achieve the Commission’s overall allocations goals. ... Before
undertaking the implementation of any policy concerning deinter-
mixture, the Commission would advise the Committee of its plans and
give it an appropriate period of time to consider the Commission’s
proposals. 16

Thus, in the words of Commissioner Robert E. Lee, “Congress
in effect made a deal with the Commission—drop deintermixture,
and we get the all-channel television bill.” 17 Legislative support for
the bill quickly increased and included a number of Representative
Harris’s committee members representing districts threatened by
the commission’s deintermixture proposal.’® Thus the linking of
deintermixture and all-channel television in the original 1961 pack-
age greatly enhanced the prospects of an all-channel television bill in
1962.

With the support of those opposing deintermixture the all-
channel bill faced comparatively little opposition. Some congress-
men had reservations about the “loss of freedom” involved in
requiring people to purchase television sets equipped in a certain
way, and vocal but isolated concern was expressed by the Elec-
tronic Industries Association about the rise in set costs—variously
estimated as from $25 to $40 retail—which would result from having
to include a UHF tuner on each set.!® This opposition, however, was
minor compared to the support for the bill by the President,
industry groups such as the three networks, major manufacturers
such as General Electric and RCA (despite the Electronic Industries
Association stand), and several industry trade organizations, includ-
ing the National Association of Broadcasters.

Favorably reported out of the House Committee on Interstate
and Foreign Commerce on April 9, the bill passed the House by a
vote of 279 to 90 on May 2. The Senate version was favorably
reported by the Senate Commerce Committee on May 24, and was
approved by the Senate by a voice vote on June 14. Minor differ-




UHF TELEVISION: THE FADING SIGNAL IS REVIVED 123

ences between the Senate and House bills were settled in the House
by a voice vote on June 29, and on July 10, 1962, President Kennedy
signed the legislation into law. As the last stage in this process the
FCC availed itself of its newly conferred authority on September
13, 1962, by instituting rule making to require that all television sets
shipped in interstate commerce be all-channel television receivers.?
This rule was adopted on November 23, 1962, to go into effect April
30, 1964.

In one respect the history of UHF is an exact reversal of the FM
shift proceeding?': No one seemed to realize how well the all-
channel television law would work.?? Because of the boom in
portable TV sets and the great growth in color TV sales, the
percentage of all-channel receivers increased more quickly than
anticipated.® By 1976, 92 percent of TV homes had UHF-VHF
receivers.

The politics of this controversy were rather curious, for, as has
been suggested, the threat of deintermixture was the major reason
that the All-Channel Receiver Bill passed in 1962. The opposition to
deintermixture was particularly strong, since in every area consid-
ered for deintermixture in 1961, existing VHF stations would have
been affected. This strong resistance to deintermixture was trans-
formed into positive support for an alternative policy—the All-
Channel Receiver Bill. Combining a highly unpopular measure with
a proposal acceptable to VHF interests, then, ensured sufficient
support for passage of the bill by Congress and its implementation
by the commission—once the unpopular idea had been publicly
dropped. In this controversy the interests of industry converged
with those of the FCC. Broadcasters sought to avoid a repugnant
policy at almost any cost, while the commission wanted to provide
for diversity and additional competition in TV broadcasting. The
result was a pattern of forces favoring the All-Channel Receiver Bill
sufficient to ensure its adoption as definitive public policy.

The initiation of the request for action on all-channel receiver
legislation came from the commission itself—although, as earlier
noted, the idea of such legislation derived from a suggestion
contained in the 1957 House Judiciary Committee report, “The
Television Broadcasting Industry.” The FCC, fresh from berating
the television industry’s “vast wasteland,” took a renewed interest in
UHF as a means of broadening program choice for viewers. In
addition, the commission had been under pressure from the Senate
Commerce Committee for more than five years to find some means
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of alleviating UHF's woes. The result of this commission interest
and congressional pressure was the package of proposals on July 27,
1961. The subsequent focus on all-channel legislation as the chief
means of UHF development, however, came about largely because
it alone, of the various proposals, did not face immediate over-
whelming opposition.

To obtain congressional support for all-channel set require-
ments, the commission gave up only a proposal on deintermixture,
which was limited in applicability and backed by a slim majority of
commissioners. In return, the FCC received authority to implement
a policy which had favorable results beyond all expectations. In this
sense those UHF investors and operators who had so long suffered
financially “really won,” for in the successful FCC initiative to
obtain the manufacture and sale of all-channel sets, the means were
found for at least the potential realization of long-held hopes for
UHF television.
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The Commercial
Time Fiasco

In the preceding two cases the FCC was struggling with problems
arising from the development of new broadcast services—
innovations that promised to alleviate the scarcity of existing AM
radio and VHF television facilities. The controversy examined in
this chapter is rather different, for in proposing to limit broadcast
commercial time, the commission was attempting not to expand
program variety but to regulate a scarce commodity.

On March 28, 1963, the FCC announced it was contemplating
policies designed to control the number and frequency of advertise-
ments broadcast by radio and television stations. Although later
conceded by Chairman E. William Henry to have been “a radical
departure from previous regulation in terms of procedure,”! the
commission’s concern about advertising abuses was not new in
substance. In its 1946 statements entitled Public Service Responsibil-
ity of Broadcast Licensees (popularly known as the “Blue Book™),
the FCC stated that in issuing and in renewing the licenses of
broadcast stations particular consideration would be given to pro-
gram service factors relevant to the public interest, including the
elimination of excessive ratios of advertising time to program time.>
The commission recognized the broadcasting industry’s efforts at
self-regulation; however, it found “abundant evidence” that the
codes of the National Association of Broadcasters were being
flouted by some stations and networks.? As late as 1963 less than half
of all radio stations and less than three quarters of all television
stations were code subscribers.* And, since the FCC had not actively
pursued its early interest in advertising practices in the years
between 1946 and 1963,° the commission’s decision in 1963 was
widely considered an unprecedented involvement by the govern-
ment in an area traditionally left to broadcasters.
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In this connection it is interesting to recall that Secretary of
Commerce Herbert Hoover had strongly opposed all broadcast
advertising, telling the First Annual Radio Industry Conference in
1922, “It is inconceivable that we should allow so great a possibil-
ity for service . . . to be drowned in advertising chatter.” The indus-
try representatives at this conference responded with a resolution
“that advertising . . . be absolutely prohibited and that indirect ad-
vertising be limited to the announcement of the call letters of the
station and the name of the concern responsible for the matter
broadcasted.”®

The commission, in its public notice of March 28, 1963, had not
indicated a specific approach to the problem of overcommercializa-
tion. Although all seven commissioners agreed on the need for
action, they were split on whether to regulate advertising on a case-
by-case basis or to institute rule-making proceedings.” They did try
to reach agreement on “a program for action to be taken before
[initiating] the more bloodthirsty approach”®; however, these at-
tempts at consensus failed. Consequently, in May 1963 the commis-
sion proposed (by a narrow vote of 4 to 3) the adoption of rules
requiring all broadcasting stations to observe the limitations on
advertising time contained in the NAB Radio and Television Codes.?
The commission announced that it wanted to receive a broad cross
section of comments and specifically invited the comments of all
organizations and members of the public concerned about the
broadcasting of commercial advertising,

The commission’s decision to adopt existing industry codes
rather than set its own standards was an interesting one. By propos-
ing standards that the industry claimed to be following, the commis-
sion could argue that it was only trying to do the industry a favor. As
reported by Broadcasting: “One of the appeals the NAB Codes have
for Chairman Minow and some others in the agency is that they
were drafted and adopted by the broadcasting industry, not im-
posed by the government.”

The incorporation of private industry standards should have
made the commission’s task easier; instead, it led to an attack by the
industry on the adoption of any code standards for advertising time.
One of the major advantages of the code, in the eyes of the industry,
was the flexibility it provided the broadcaster who could not live
with the time standards; he could just stay out.!! If the FCC made
these standards universal, this flexibility would be lost. In attacking
the code, Broadcasting magazine editorialized that “no fixed rules
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can successfully be written to cover all kinds of time periods on all
kinds of stations.”!? Both Broadcasting and its then companion
Television magazine called upon NAB to scrap all code time
standards on advertising.!®* By proposing to regulate advertising
time and suggesting the adoption of NAB Code standards, the
commission had, in the words of one broadcaster, “opened a hell of
a big can of worms.” 4

Opposition to the commission’s plans continued to increase. In
late June 1963 the NAB voted to oppose commercial time limitations
and formed committees of broadcasters in each state to contact
congressmen.!® The commission scheduled hearings on its proposals
for December 9 and 10; however, the Subcommittee on Communi-
cations and Power of the House Committee on Interstate and
Foreign Commerce anticipated this by holding earlier hearings on
November 6, 7, and 8 on a bill, introduced by Subcommittee
Chairman Walter Rogers, to prohibit the commission from adopting
any rules governing the length or frequency of broadcast ads.!®
Testimony highly critical of the FCC was offered at these hearings
by some thirty broadcasting and four congressional witnesses. Their
objections, briefly summarized, were: (1) The commission was not
empowered to make such rules; (2) the proposed rules would entail
an undesirable increase in regulation; and (3) uniform standards for
all stations would be undesirable. Support for the commission came
mainly from poorly organized sources such as the League Against
Obnoxious TV Commercials and the National Association for Better
Radio and Television.

The Rogers bill, H.R. 8316, was unanimously approved by the
House Interstate and Foreign Commerce Committee on November
18, in the absence of one committee member who opposed it.
(Earlier in November an Appropriations Subcommittee of the
Senate Appropriations Committee had added injury to insult by
cutting $400,000 from the commission’s fiscal 1964 budget request,
while criticizing the FCC for straying into policy areas not intended
by Congress.'”) The Rogers bill was then sent to the floor of the
House where it waited while the FCC held its planned hearings on
December 9 and 10. These events prompted Broadcasting to report
on December 16 that “the FCC’s controversial commercial-time
standards reached the end of the road last week, battered and all but
friendless.” '8

The membership of the FCC had shifted during this time. Lee
Loevinger joined the commission on June 10, 1963, filling the spot
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made vacant when Commissioner Henry was made chairman
(following Chairman Minow’s resignation). Without Minow, the
commissioners were deadlocked 3 to 3, and commissioner Loe-
vinger held the deciding vote. “I knew I had the vote, but Henry
kept it bottled up,” he said. Because the chairman kept the proposal
from coming to a vote, Loevinger explained, “the false impression
was given that the withdrawal [of the FCC proposal] was due to the
Rogers bill.”1% Without Loevinger’s support for the proposals of
March and May 1963, however, there was no hope for their adop-
tion, and, on January 15, 1964, when the commercial proposal was
finally voted upon, the FCC unanimously terminated the rule-
making proceedings.?’

The House continued its deliberations on the Rogers bill in
order to make sure the commission fully understood its feelings. On
February 24, 1964, the NAB dispatched memos to all broadcast
stations marked “URGENT URGENT URGENT”: “Broadcasters
should immediately urge their Congressmen by phone or wire to
vote for H.R. 8316. . . . [A] vote for the bill is a vote of confidence in
the broadcasters in his district. A vote against the bill would open
the door to unlimited governmental control of broadcasting.”2!
Three days later the House passed the Rogers bill by a resounding
vote of 317 to 43,

No actions occurred on this bill in the Senate, and, in fact, it has
been suggested that the Senate Commerce Committee would not
have favored it.?? Nevertheless, the episode was conclusive for the
FCC. As Commissioner Lee summarized it, “For all practical
purposes we will not attempt anything such as this in the conceiv-
able future.”® The adoption of rules limiting advertising, then,
seemed unfeasible, but the question remained: Could the commis-
sion still regulate ads on a case-by-case basis? In its action of January
15, 1964, terminating the rule making, the commission had expressed
its intention to examine new and renewal applications for advertis-
ing excesses, and Chairman Henry, in a speech early in February,
promised that the commission would build policy in this area on a
case-by-case basis “so that you will know and we will know what the
rules of the game are to be.”?* By July 1964, however, Chairman
Henry had lost the control of the commission on this issue to
Loevinger (by 4 to 3), and Broadcasting reported, “Indications are
that only the most extreme cases of overcommercialization will be
brought to the Commission’s attention.”% According to Chairman
Henry, the campaign against excessive advertising “almost came to
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a halt ... until Ford was replaced by Wadsworth [in February
1965]. . . . Now we are questioning new applicants and renewals.” 2
The departure of Chairman Henry from the commission in May
1966 made Nicholas Johnson, a newly appointed commissioner in
June 1966, the possible swing man between Lee, Cox, and Wads-
worth, who favored case-by-case scrutiny of excessive commerciali-
zation, and Chairman Hyde, Bartley, and Loevinger, who opposed
such activity.

By June 1967 the commission’s scrutiny of individual renewal
applications had led one participant to charge that the FCC had
revived its use of NAB standards on a case-by-case basis. The
direction of commission activity in the post-1966 period was heavily
toward a case-by-case consideration of commercial time abuses,
with the FCC taking great care to avoid any appearance of making
general rules. At present, rather than adopting a formal policy or
rule setting allowable limits on commercials, the FCC attempts to
influence the commercial practices of broadcasters by the standards
it uses in processing applications for new stations, transfers, and
renewal of licenses. The FCC has delegated authority to its staff to
grant applications which propose a normal hourly maximum of
eighteen minutes of commercials for radio stations and sixteen
minutes for television stations. The guidelines on delegations of
authority also allow the FCC staff to grant applications which
specify that these normal commercial limitations will be exceeded
under certain special circumstances (such as during political
campaigns).

The commission had tried in 1963 to institute a bold policy for
the regulation of broadcasting.?” That it failed to implement this
policy, however, can be attributed not only to industry pressure and
to the massive congressional opposition which developed but also to
the inability of the initial majority of four in 1963 to convert any of
the other three commissioners to their cause. Not one of these men
shifted his position, and the policy initiative consequently lost
following the presidential appointment of a fourth man, in the
middle of 1963, who did not support the establishment of commer-
cial time limits. The confusion over the legal authority exercised by
the commission, the differing value preferences held by the major
participants in the regulatory process, the very definite economic
interests at stake in the regulation of advertising, and the opposition
of a united industry and militant House added to the difficulties
facing the proposed policy. Perhaps the clearest result of the
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commission’s decision to abandon across-the-board rules on over-
commercialization was the loss suffered by the FCC itself, not in
terms of changes in its statutory authority, but in terms of a political
reversal.
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Comparative License
Renewal Policies: The
Nonindependence of an
Independent Regulatory
Agency*

Few broadcasting policy areas have been as turbulent in recent
years as the one involving comparative broadcast renewal proceed-
ings. Such hearings arise when, every three years, an established
broadcaster asks the FCC to renew his license to run the station only
to face opposition from a competitor applying for the same license.!
(The FCC conducts licensing hearings in three types of situations:
(1) when determining whether or not to renew the license of an
existing television or radio station, even though that license is not
being sought after by other parties [such hearings are not usual,
since most licenses are renewed without hearing]; (2) when there are
several competing applications for a new broadcast station; and
(3) when there are competing applicants for an existing station—the
area where most of the controversy has arisen.) Since only one party
can broadcast on a given frequency, the FCC must make a difficult
choice. Two FCC commissioners, borrowing from Sir Winston
Churchill, referred to this choice, as it involves competing appli-
cants for an existing station, as

a riddle within an enigma within a conundrum. The riddle: by what
standards is a renewal applicant to be measured. The enigma: by what
standards is a renewal challenger to be measured. The ultimate conun-
drum of course is, even assuming the measurement of such respective

°We are grateful to Dr. Herbert A. Terry of the Department of
Telecommunications, Indiana University, for his major assistance in the
revision of this chapter.
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standards, how can there be constructed a matrix which can be used to
rationally measure and compare two largely unrelatable properties: an
empirical property (an existing record) and an a priori property (a set
of applicant pledges)??

Prior to 1969 the riddle, enigma, or conundrum simply did not
exist. That is not to say that there were no judicial or FCC prece-
dents governing broadcast license renewal procedures. In 1945 the
Supreme Court, in Ashbacker Radio Corp. v. FCC, held that
constitutional due process requires an opportunity for all competing
applicants for a new broadcast station to have a full comparative
hearing before the FCC.? Then in 1949, in Johnston Broadcasting
Co.v. FCC, the U.S. Court of Appeals for the District of Columbia
ruled that the FCC must consider every material difference between
two applicants in a comparative hearing.* However, the issue of
competing applicants for an existing license was not an explicit issue
in this case, nor was it in the Ashbacker case.

One of the earliest FCC policy statements governing competing
applicants for an existing station was issued in 1951 when the
commission voted to renew the license of WBAL, Baltimore. In the
WBAL case the FCC reaffirmed its position that in a comparative
hearing for an existing station the past performance of a broadcaster
is the most reliable indicator of future performance.® A good past
record is determinative, the FCC found, despite the newcomer’s
promise of a better showing on such factors as integration of
ownership and management, local residence, and diversification.

In 1965 the commission issued a major policy statement on
comparative hearings involving applications for new stations.® This
statement stressed the importance of such factors as diversification,
integration of ownership and management, and local residence. The
FCC also stated that the past record of performance of a broadcast
station that is one of the applicants in a comparative hearing for a
new station would be of interest to the commission only if it was
either “unusually good” or “unusually bad.” Several months later the
commission expanded this policy statement in a case in which two
applicants had challenged the incumbent licensee. In the case of
Seven League Productions, Inc., the FCC decided that its policy
statement on competing applicants for a new station should govern
the introduction of evidence, though not the weight to be given
particular factors, in proceedings where there is a competitive
challenge to an existing station.”
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This reliance on the incumbent’s record of performance erected
a barrier so formidable to potential competing applicants that the
commission was forced to decide just one comparative renewal case
between 1952 and 1969. In that case, involving the Wabash Valley
Broadcasting Corp. (WTHI-TV), the commission did not even try to
factor the incumbent’s past performance into the overall compara-
tive decision. Instead, the commission compared Wabash with its
challenger on standard criteria but disregarded those criteria show-
ing shortcomings in Wabash which were created by FCC policy
shifts since Wabash had been licensed originally. Wabash won
renewal largely upon its past broadcast record.8 The wall protecting
incumbent broadcasters from successful challenges by newcomers
seemed as solid as ever.

That barrier was shaken, however, on January 22, 1969, when
the FCC, by a vote of 3 to 1, refused to renew the license of Boston’s
WHDH-TV and instead gave the license to a competing applicant.®
The decision aroused great anxiety in the broadcast industry. For
the first time in its history the FCC had refused to renew the license
of a broadcast station that had an “average” record of performance,
and it had awarded the license to an applicant which, reportedly,
would be more actively involved in the station’s operation and
would add to the diversity of control over mass communications
media in the area.

Three years later the Herald-Traveler Corporation asserted
before the Supreme Court that loss of its authority to operate
WHDH would jeopardize the jobs of 2,600 employees of the Boston
Herald-Traveler and would mean the death of the newspaper. In
March 1972, after all legal appeals had been exhausted, the Herald-
Traveler Corporation was forced to relinquish control of the station.
A few months later the newspaper stopped publication and its assets
were sold to a competitor.

The FCC’s action was obviously of great consequence to the
communicdtions media in the Boston area, yet for the broadcasting
industry it portended something far more threatening: Broadcasters
holding immensely valuable licenses might lose them in competitive
hearings at renewal time.

The initial reaction to the FCC’s WHDH decision in 1969 was
one of confusion and shock. The FCC vote itself—involving only
four of the seven commissioners—was described by the trade press
as “strange” and “weird.”!® The three-man majority consisted of
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Commissioners Robert Bartley, Nichelas Johnson, and James Wads-
worth (who was generally regarded as a moderate or a conserva-
tive). Commissioner Kenneth Cox, on the other hand, did not
participate because he had dealt with the case when he was chief of
the Broadcast Bureau. Commissioner H. Rex Lee was absent,
visiting El Salvador on an educational television matter. Chairman
Rosel Hyde abstained, issuing an unusual statement to the effect that
he could not make up his mind!!! The position of Commissioner
Robert E. Lee, however, was clear: He had provided the lone
dissenting vote. Some industry observers, seeking a bright side to
the decision, felt that the voting lineup was unique: “Hyde normally
will vote to let [a] satisfactory operator keep [his] station; Wads-
worth may revert to [a] similar view in other cases; no one knows
which way Rex Lee might go; even Cox isn’t absolutely rigid on this
front—though he likes to keep pressure on licensees.” 12

Confusion also resulted from both the majority and the various
concurring and dissenting statements in the WHDH case. The
majority decision noted that the case was an unusual one, involving a
challenge by three applicants against WHDH, which had never
received a regular three-year renewal because of charges by the
Department of Justice in the late 1950s and early 1960s of improper
private conferences between the station’s former president and the
then chairman of the FCC. In his dissenting opinion, however,
Commissioner Robert E. Lee commented that he was “very much
afraid that this decision will be widely interpreted as an absolute
disqualification for license renewal of a newspaper-owned facility in
the same market. Competing applications can be anticipated against
most of these owners at renewal time.” 3 In a similar vein (but from
the opposing viewpoint) Commissioner Johnson’s concurring state-
ment concluded: “The door is thus opened for local citizens to
challenge media giants in their local community at renewal time
with some hope for success before the licensing agency where
previously the only response had been a blind reaffirmation of the
present license holder.” 14

The WHDH decision was immediately attacked by those who
feared that the stability of the broadcast industry would be threat-
ened by license renewal challenges. Professor Louis L. Jaffe of
Harvard Law School, for example, characterized the decision as a
“desperate and spasmodic lurch toward ‘the left’” which “overrules
an administrative practice of at least eighteen years standing” and
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probably places “all licensees at hazard every three years, a proposi-
tion which would work a revolution in the industry and cause serious
problems of financing.” 1 In an article entitled “$3 Billion in Stations
Down the Drain?” Broadcasting magazine asserted that the poten-
tial impact of the WHDH decision and related FCC proposals
aimed at promoting greater diversity of control of mass media
“could jeopardize broadcast holdings that, in the top 50 markets
alone, are valued at more than $3 billion. . . . [T]he shockwaves of
the losses would be felt by thousands of big and small stockholders
alike, threatening the financial underpinnings of the broadcast
industry and possibly swamping many small broadcast groups.” !¢ In
an accompanying editorial Broadcasting commented that “Congress
has become the broadcasters’ only real hope for a restoration of
order in an FCC that has clearly gone out of control.” 7

Whether the FCC had intended its decision with respect to
WHDH to be a special case or the initiation of a broad new policy
on license renewal challenges will not be discussed here. The
importance of the precedent-shattering WHDH decision lies in the
sequence of political events it triggered. It stimulated widespread
controversy in the broadcasting industry, the Congress, the White
House, and among citizens groups. A year later it led to the FCC’s
adoption, under pressure from Congress and the broadcasting
industry, of a policy statement on license renewal challenges.
(Seventeen months later, that statement itself would be overturned
by the courts.) Most importantly, it provoked a whirlwind of
lobbying and legislative activity intended to safeguard the interests
of broadcast licensees.

Shortly after the release of the WHDH decision the National
Association of Broadcasters began a lobbying campaign to obtain
congressional passage of a bill that would prevent the FCC from
considering competing applications when acting on the renewal
application of a licensee. Senator John Pastore, chairman of the
Communications Subcommittee and one of the most influential
members of Congress in broadcasting matters, delighted broad-
casters at the NAB convention in March 1969 by his remarks
on harassment at license renewal time:

It is my deep-seated conviction that public service is not encouraged
nor promoted by placing the sword of Damocles over the heads of
broadcasters at renewal time. The broadcaster must have reasonable
assurance that if he does his job—and does it well—he’s going to remain
in business and not have his investment go down the drain.!®
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At the NAB convention, broadcasters met with Clay Whitehead and
Abbott Washburn, then White House staff aides, and urged them to
push for legislation on license renewal changes and the appointment
of sympathetic commissioners to replace Rosel Hyde and Kenneth
Cox.1®

On April 29, 1969, Senator Pastore introduced S. 2004, which
would amend Section 309 of the Communications Act to provide
that the FCC could not consider competing applications for a
license at renewal time unless it had first found, based on the
licensee’s renewal application, “that a grant of the application of a
renewal applicant would not be in the public interest, convenience
and necessity.” %

By the time that the commission acted on requests for rehearing
by the parties in the WHDH case, over fifty-five representatives in
the House had introduced bills identical or similar to S. 2004.2! In a
decision on May 19, 1969, the FCC denied the rehearing requests
but also emphasized that the WHDH proceeding was unique since,
for reasons stemming from circumstances surrounding the original
grant, the existing licensee of WHDH was “in a substantially
different posture from the conventional applicant for renewal of
broadcast license.” 22

In June 1969 Television Digest reported that, as a result of a
massive lobbying campaign by the industry following the WHDH
decision, the prospects were bright for congressional passage of S.
2004.% In addition to Pastore sponsors of S. 2004 included Senators
Mike Mansfield, majority leader; Warren Magnuson, chairman of
the Commerce Committee; Norris Cotton, ranking minority mem-
ber on the Commerce Committee; and Hugh Scott, ranking minor-
ity member on the Communications Subcommittee.

Hearings on S. 2004 were held by the Senate Communications
Subcommittee on August 5, 6, and 7, 1969. During the three days of
hearings all but one of the witnesses testified in favor of S. 2004.
Those supporting the bill included broadcasters from Rhode Island,
Nebraska, Utah, and Pennsylvania, the President of the Federal
Communications Bar Association, the General Manager of the
American Newspaper Publishers Association, and the Dean of
Temple University’s School of Communications. Testifying in
opposition was Earle K. Moore, general counsel of the National
Citizens Committee for Broadcasting.

At this point, however, a combination of events and circum-
stances impeded the momentum of the broadcasters’ campaign and
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raised doubts among many congressmen, including several sponsors
of S. 2004, about the wisdom of the bill. During August the hearings
were cut short because of the lengthy Senate antiballistic missile
debate and the Senate’s late summer recess. Other pressing business
subsequently forced postponement of the resumption of hearings
(which had been tentatively rescheduled for the middle of Septem-
ber),” and they were finally reconvened in December. During the
intervening months minority groups were increasingly active in
protesting the grant of license renewals of television stations which
they contended cater almost exclusively to white, middle-class
viewers. Also, articles appeared in the New York Times, Harper's,
and Time magazine that were critical of S. 2004. An unsigned
billboard appeared on Sunset Boulevard in Los Angeles:

Watch for this coming subtraction!
S. 2004
Freedom’s closing number brought
to you by
ABC, CBS & NBC Television.?®

At the time of the Pastore hearings in August 1969 six of the
seven FCC commissioners were opposed to S. 2004. However, in
October 1969 President Nixon appointed to the commission Dean
Burch, a former administrative assistant to Senator Barry Goldwa-
ter, and Robert Wells, a Kansas broadcaster, both favorable to this
type of legislation. At the confirmation hearings for Burch and Wells,
Senator Pastore said he was irked by the “cliché” that S. 2004 was
tantamount to giving licensees a license in perpetuity. This cliché, he
said, “sounds good, very dramatic, but I am surprised so many
people are beginning to believe it. It was never intended as that.” 2

When congressional hearings resumed on December 1, 1969,
members of Black Efforts for Soul in Television (BEST) were
picketing NAB offices in Washington, New York, and Los Angeles
and network-owned stations in Boston, Chicago, Philadelphia, and
San Francisco to protest S. 2004 as a form of “backdoor racism,”
a “Congressional charade.” The picketers read the following
statement:

This bill represents backdoor racism because it is a subtle, and there-
fore more vicious, attempt to limit the efforts of the black community
to challenge the prevailing racist practices of the vast majority of TV
stations. . . . The Pastore bill . .. attempts to keep the media safely in
the grips of monopolistic and politically selfish private white owners. It
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would deny black citizens the opportunity to demonstrate their ability
to manage a TV station in a manner more consistent with the public
interest than the station’s present white owners. . . . Sen. Pastore seeks
to protect the media barons who operate to satisfy their personal
economic greed.?

The mood of the December hearings is perhaps best illustrated
by one heated exchange between Senator Pastore and the audience.
“When you say I introduced a racist bill you offend me,” the senator
shouted. “The one thing I don’t want you people to do is go away
and say this is a racist bill!” Blacks in the audience shouted back: “It
is, it is!”? Senator Pastore was shocked and cited his strong civil
rights record whenever a witness intimated that S. 2004 was a racist
bill. “I'm not a patsy for the broadcasting industry. 'm nobody’s
patsy.” Pastore also got into a shouting match with John Banzhaf,
head of Action on Smoking and Health, who charged: “The bill
which bears your name is unnecessary, unfair and unworthy of the
support of any Senator . . . and even its consideration at this time is a
waste of the Committee’s time and a gross misallocation of its
resources.” ? The lack of interest and support by other members of
the subcommittee was evidenced by the fact that Pastore was often
the only senator present at the December hearings.

On December 1, 1969, the FCC testified in opposition to S.
2004. Commissioner Robert Bartley, as the senior commissioner
voting for the FCC’s majority position, presented the majority
statement, noting that it was originally adopted by a vote of 6 to 1
{before Burch and Wells succeeded Hyde and Wadsworth) but now
could claim only a 4 to 3 majority. Bartley said that the commission
did not support the bill because it “is unnecessary and would, in our
opinion, have significant disadvantages to the public interest.”% The
majority statement emphasized that “the spur to a lagging broad-
caster posed by the threat of competitors at renewal time is an
important factor in securing operation in the public interest.”

Concurring statements were delivered by Commissioners Cox,
H. Rex Lee, and Johnson. In a forty-nine-page attack on S. 2004,
Commissioner Johnson accused the “hear-no-evil-see-no-evil-speak-
no-evil” leaders of the NAB of “taking the broadcasters
themselves—jovial, prosperous, and martini in hand—down a jungle
road into the longest ambush from an outraged citizenry ever
unleashed upon an unsuspecting American industry.” He questioned
whether S. 2004 was constitutional since it would place “restrictions
upon the ease with which individuals or groups could enter the field
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of broadcasting.” Johnson contended that “S. 2004 may easily do
more to continue racism in this country than any other single piece
of legislation now pending before the Congress” and warned that
“its passage will leave a frustrated people with no recourse except
perhaps to engage in more violent protests and other actions that
serve the interests of no one.”

Dissenting statements were given to the subcommittee by
Chairman Burch, Robert E. Lee, and Wells. Burch’s testimony was
significant because he suggested the following language as a substi-
tute for the Pastore bill:

In any comparative hearing within the same community for the
frequency or channel of an applicant for renewal of a broadcast license,
the applicant for renewal of license shall be awarded the grant if such
applicant shows that its program service during the preceding license
term has been substantially, rather than minimally, attuned to meeting
the needs and interests of its area, and the operation of the station has
not otherwise been characterized by serious deficiencies.

At the conclusion of the hearings the chances for S. 2004’s
passage seemed remote. Pressure was placed on the FCC to devise a
way of avoiding legislative defeat for Senator Pastore, the twenty-
two Senate cosponsors of S. 2004, and the more than one hundred
sponsors in the House. The first hint of possible FCC action along
this line came in the December 29, 1969, issue of Broadcasting,
which predicted that the FCC’s first action in January would be a
“breakthrough in station licensing policy to alleviate [the] ‘strike’
application chaos triggered by WHDH-TYV Boston revocation case”
(“Burch Miracle,” p. 5). (In commission usage, strike applications
are those filed without any intention of operating a station, but solely
to prevent another applicant from getting a license without a
hearing. However, virtually all competing applications filed at
renewal time have been submitted because of the applicant’s desire
to own and operate the challenged station.) Broadcasting indicated
that the commission would adopt a policy whereby an applicant’s
license would be renewed following a comparative hearing if he
demonstrated that his program service was substantially attuned to
the needs and interests of his area.

Stimulated by these predictions in the trade press, the Citizens
Communications Center (CCC) and Black Efforts for Soul in
Television (BEST) filed a complaint on January 7, 1970, with the
U.S. District Court for the District of Columbia. The complaint
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sought to enjoin the chairman and members of the FCC from
“promulgating any policy, rule or interpretation or making any other
change” in the standards applicable to comparative broadcast
license renewal proceedings without first giving all interested parties
notice and an opportunity to be heard. On the same day the
complaint was filed, the court denied their request for a temporary
restraining order and, shortly thereafter, dismissed the action for
lack of jurisdiction.?! The FCC attorney told District Court Judge
Matthew McGuire that the two groups were simply “guessing” that
the commission would take an action to which they would object
and that they had no complaint until it did. The district court agreed
with the FCC’s contention that exclusive judicial review jurisdiction
of the commission’s action is vested in the courts of appeal under
Section 402(a) of the Communications Act.

In another effort to dissuade the FCC from issuing a new policy
statement on license renewal challenges, CCC and BEST, on
January 9, filed a petition for rule making with the commission,
urging that the issue of comparative hearings be dealt with in a
formal rule-making proceeding. In addition, even though the FCC
had not yet publicly announced any new policy, the United Church
of Christ and the National Citizens Committee for Broadcasting
issued statements opposing the adoption of a‘revised policy on
license renewal challenges.?2

These attempts to forestall FCC action failed. On January 15,
1970, the commission, by a vote of 6 to 1, issued its “Policy
Statement on Comparative Hearings Involving Regular Renewal
Applicants.” Under the policy statement the renewal hearing was to
be divided into two stages. In the first, the past performance of the
applicant for renewal of a license would be examined. If the
renewal applicant “shows that its program service during the
preceding license term has been substantially attuned to meeting the
needs and interests of its area and that the operation of the station
has not otherwise been characterized by serious deficiencies . . . his
application for renewal will be granted.” If the examiner did not
agree that the applicant’s service had been so attuned, the hearing
would continue into the second stage, in which the incumbent
licensee would be deprived of any preference due to incumbency.
The commission stressed that the policy of preferring an incumbent
who had compiled a good broadcast record over a rival applicant
whose promises were untested was firmly grounded in administra-
tive precedent and was necessary to preserve industry stability.
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In a dissenting opinion Commissioner Johnson said that the
American people had been deprived of substantial rights by the
commission’s action. It would have been much wiser, he observed,
for the commission to have used traditional rule-making procedures
on such a controversial issue, but “there are legal and public
relations considerations involved in issuing this statement as fait
accompli rather than as proposed rule making for public comment.”
Johnson, in the closing paragraphs of his dissent, said that he could
not avoid reference to the “significance of this necessary kind of
compromise with broadcasting’s power”:

The record of Congress and the Commission over the years shows their
relative powerlessness to do anything more than spar with America’s
“other government,” represented by the mass media. Effective reform,
more and more, rests with self-help measures taken by the public.
Recognizing this, the broadcasters now seek to curtail the procedural
remedies of the people themselves. The industry’s power is such that it
will succeed, one way or another. This is sad, because—unlike the
substantive concessions it has obtained from Government from time to
time—there is no turning back a procedural concession of this kind
once granted. Not only can the industry win every ball game, it is now
in a position to change the rules.®

On the same day the policy statement was adopted the FCC, by
a vote of 6 to 1, denied the petition submitted by CCC and BEST
requesting the institution of a rule-making proceeding to codify
standards for all comparative proceedings.’* According to the
commission the policy statement did not change existing law, and
this area was simply not conducive to a formal rule. The commission
also observed that

parties may seek revision of the policy as cases come before the
Commission, and may do so in the context of specific factual situations.
Interested persons, such as petitioners, may seek to present their views
in such cases as amicus curiae. If the requested policy changes are
rejected, resort may be had to the courts if such rejection is believed
unlawful, or to the Congress, if it is regarded as unsound policy. While,
for all these reasons, we believe that further proceedings would not be
helpful, it does serve the public interest to insure that our present
policies, based largely on established precedents, are clearly stated.
The policy statement does that.%

Senator Pastore praised the policy statement and stated that his
subcommittee would not take any further action on S. 2004 until the
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policy had a fair test:

I think the Commission ought to be given a chance. It’s a step in the
right direction. All I ever wanted to do right along was to make sure
that a good licensee had a reasonable chance to stay in business,
without harassment. The FCC policy doesn’t eliminate competing
applications, but in large measure it eliminates the element of harass-
ment. It will have a salutary effect. It will discourage those engaged in
piracy.%

Television Digest observed that the FCC'’s policy statement
“has something for every Commissioner (except Johnson, who
dissented)—and [the] truth is that implementation will be every-
thing.” Thus, in the future, both the toughest and most lenient
commissioners would be able to rest their decisions solidly on
material in the policy statement. Television Digest further observed
that the document had received near-unanimous approval because
most of the industry’s critics on the commission infinitely “prefer this
easily modified, flexibly interpretable policy—rather than imbed-
ding into law the Pastore bill.”%

On February 16, 1970, CCC and BEST filed with the FCC
petitions for reconsideration and for repeal of the policy statement
and a petition for reconsideration of the commission’s denial of their
petition for rule making. Other groups also seeking reconsideration
of the policy statement were Hampton Roads Television Corpora-
tion and Community Broadcasting of Boston, Inc., two applicants
for television channels in competition with renewal applicants in
Norfolk, Virginia, and Boston.

On July 21, 1970, by a vote of 5to 1 (with Commissioner Bartley
absent), the FCC denied the various petitions for reconsideration,
emphasizing that the policy statement was not a rule and was not
intended to have the effect of a rule.®® Again, only Commissioner
Johnson dissented. He contended that the policy statement violated
the Administrative Procedure Act, was an abuse of agency discre-
tion, violated the hearing requirement specified by the Communica-
tions Act, and violated the First Amendment.®® In view of the
“political events” surrounding the adoption of the policy statement,
he believed that the commission’s position could not be considered
reasonable or fair:

The impact of citizen outrage measurably slowed the progress of S.
2004, and many Senate observers began to predict the Bill would never
pass. Then, without formal rule making hearings, or even submission of




146 Five CASE STUDIES

written arguments, the Commission suddenly issued its January 15,
1970 Policy Statement—achieving much of what Congress had been
unable or reluctant to adopt.

There were many parties who had invested substantial time and
money fighting the threatened diminution of their rights, and who no
doubt would have opposed our January 15, 1970 Policy Statement on
numerous grounds. In challenging S. 2004, many of these parties
claimed to represent the interests of important segments of our popula-
tion: the minorities, the poor, and the disadvantaged. By refusing even
to listen to their counsels, this Commission reached a new low in its self-
imposed isolation from the people; once again we closed our ears and
minds to their pleas.*

On April 1, 1970, CCC and BEST submitted an appeal to the
U.S. Court of Appeals for the District of Columbia Circuit challeng-
ing the legality of the policy statement. The two broadcasters who
filed a petition for reconsideration of the policy statement (Hamp-
ton Roads and Community Broadcasting) joined CCC and BEST in
the appeal. RKO General, Inc., and WTAR Radio-TV Corporation,
the incumbent licensees in the Boston and Norfolk renewal proceed-
ings, also intervened and filed briefs defending the policy statement.
CCC and BEST argued that the policy statement deprives a new
qualified applicant of his right to a comparative hearing and
deprives emerging minority groups of equal protection of the laws:

Since the beginnings of broadcasting, Congress has repeatedly and
expressly declared that a broadcast license shall not be a monopoly in
perpetuity. Broadcasters for their part have sought to maintain in
perpetuity the exceedingly valuable monopoly that is the exclusive
privilege to broadcast on one of the limited number of radio or TV
frequencies. The intent of the Congress remains in the silent statute
books; the broadcasters daily whisper in the corridors of the Commis-
sion. The Policy Statement challenged in this appeal represents the
FCC’s final capitulation to the industry.*!

During the summer of 1970, when the appeal was pending
before the court, the FCC'’s policy statement became the subject of
a study by the staff of the Special Subcommittee on Investigations of
the House Committee on Interstate and Foreign Commerce. In a
report released in late November 1970 the staff study charged that
the policy statement “is not a policy but a flagrant attempt to repeal
the statutory requirements and to substitute the FCC’s own legisla-
tive proposal that a hearing is not required when it involves a license
renewal proceeding having several competing applicants.” The
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study further asserted that it “was not until now that any agency has
had the temerity to usurp congressional power and by way of a
‘policy statement’ repeal a constitutional and statutory requirement
in the interest of easing Commission workload requirements.” The
policy statement, the study concluded, “exemplifies both an unwar-
ranted solicitude for the economic well-being of the licensee who
enjoys a wealth-producing permit to use the public’s precious
airwaves and an indifference to the public interest including the
right of viewers and listeners to have access to viewpoints and
programs from diversified sources.” 4?

The staff study was not endorsed by members of the subcom-
mittee or its chairman, Harley Staggers, who merely forwarded the
document to the FCC with a request that the commission submit a
detailed legal opinion on the staff’s conclusions by December 21,
1970. Acting with unaccustomed haste, the commission submitted a
detailed response three days in advance of the deadline, declaring
its innocence of the study’s charges.®
