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Preface to the Third Edition

Those who follow communications developments, even if they do no more than
regularly read 7V Guide, may wonder why this book is still called The Politics
of Broadcast Regulation. Articles appear regularly in the academic, popular,
and trade press describing a “communications revolution,” and sometimes sug-
gesting the demise of broadcasting. They could lead one to expect a different
title.

We believe that The Politics of Broadcast Regulation remains the most
appropriate title for our work. The words in the title, however, do not mean
the same thing now that they meant when the first edition appeared in 1973.
Then, broadcasting was much more of a discrete industry than it is today. There
were competitors, notably cable television, but they were politically and
economically weak. Some broadcasters tried to use the regulatory process to
fight them off.

By 1978, when the second edition was published, it was clear that broadcast-
ing’s competitors were not going to go away. With help from the courts, Con-
gress, and the Federal Communications Commission (FCC), cable had ready
access to program sources that made its service attractive to consumers, al-
though it remained a struggling industry. Other electronic mass media were
little more than drawing-board projects. Broadcasting’s old identity was chal-
lenged but had by no means disappeared.

With the arrival of the 1980s, however, it is clear that broadcasting can no
longer be understood as an industry apart from or unaffected by other elec-
tronic mass media. The Broadcaster’s Club, the lunchtime rendezvous for
Washington, D.C., broadcast executives and professionals, has renamed itself
the National Communications Club. Broadcast networks have begun to offer
specialized program services for cable television and seek to change FCC res-
trictions on their ownership of cable systems. Several broadcast station groups
have invested heavily in cable. Communications satellites, which largely ar-
rived on the scene between the second and third editions of this book, have
been used by cable entrepreneurs to link cable systems that provide religious,
sports, news, and pay-per-program or channel services. Broadcasters have used
satellites for the delivery of commercials, programming, and news. Direct-to-
the-home broadcast satellite service is being proposed. Other challengers to
broadcasting for the attention of viewers and listeners include teletext, video-
text, multipoint distribution services, video disks and video tapes, video games,
and even home computers attached to TV sets. Plainly, the broadcast world has
changed.

We will not ignore all these changes in the present edition of this book.
Significant as they are, however, they do not justify a totally new framework
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or even a retitling of the book. Broadcasting remains the central, mature indus-
try surrounded by a host of interesting and potentially quite significant infant
or adolescent media. As these media develop, broadcasting will remain the
standard for their assessment. Expectations for them are defined by prior ex-
periences with broadcasting. Most importantly, it must be recognized that they
are emerging media: their long-term shape and impact remains unclear. It is
premature to try to pull everything together now—to write some kind of com-
prehensive work about the politics of regulation of all the electronic mass
media. Much better is a book that focuses on broadcasting and its modified
environment but which takes into account that broadcasting is part of the larger
field of electronic communications.

Broadcasting, then, as the term is used in our title, has changed much since
1973. So has regulation. It is possible that the peak of political zeal for regula-
tion, left over from the 1930s and the New Deal, came sometime between the
first and second editions of this book. Since the second edition, successive FCC
Chairmen have latched onto various buzzwords and philosophies critical of
regulation. We have gone from Richard E. Wiley, a Chairman whose objective
was “reregulation,” through Charles D. Ferris, who preferred “deregulation,”
to Mark S. Fowler, whose theme is “unregulation.” What is going on here, of
course, is but a reflection of trends also found in other areas—for example,
banking and transportation.

Regulation may be criticized, but it is not about to disappear. New questions
about its effectiveness and about the unintended, sometimes harmful effects of
regulation are being addressed. The tendency is to talk about increased reliance
on the unregulated marketplace, but regulation persists and may, in fact, be a
hotter topic now than at any other time since the first edition. Regulatory
theory—or deregulatory theory—is intertwined with technological change.
Many of the new communications technologies expand the number and variety
of media sources. They may bring broadcasters new competition, or they may
simply become new business opportunities for them. Their development serves
as a stimulus for deregulation, for many would like to establish an inverse
relationship between media diversity and regulation: the greater the number
of media, the less their regulation.

In sum, we do not mean today the same things by regulation or broadcasting
that we meant in 1973. Then, broadcasting was the king of the electronic media
mountain. In the 1980s it is clear that the mountaintop will have to be shared.
In 1973 regulation was a concept that did not include its antithesis, deregula-
tion, to the degree that it does today. Our old title, The Politics of Broadcast
Regulation, remains appropriate if its key words are treated in their conternpo-
rary context.

One key word remains—politics. Whatever happens in the future will cer-
tainly be the result of a political process. In our first edition we described the
emergence of citizen groups, the courts, and the White House as participants
of increasing importance in an interactive, highly political environment previ-
ously dominated by Congress, the FCC, and the regulated industries them-
selves. The second edition noted that although the powers, objectives, and
interests of those participants had changed a bit between 1973 and 1978, the
basic political model seemed durable. For this edition, we have updated some
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fine points of that thesis, but as a basic framework for analyzing broadcast
regulation, we have found it still satisfactory. We have attempted to make clear,
to those more interested in the politics of regulation than in broadcasting, that
much of what is described here occurs in other fields.

We have added some new case studies—disputes over how (or whether) to
rewrite the Communications Act of 1934 and what role, if any, government
should play in regulating formats used by radio stations. These new studies show
more clearly than before the role of Congress and the heterogeneity of views
existing within participant groups that we previously may have suggested were
homogeneous. The new case study on the format change and revisions in the
study on commercial time pay increased attention to the problems that arise
when the government attempts to regulate broadcast content. We have also
retold some of the early historical material on broadcasting to make it clearer
that this is the history of the evolution of a political system and its participant
groups rather than a general history of broadcasting.

The annotated bibliography has been updated and the notes that follow each
chapter substantially expanded. Those with a deeper interest in the topics we
discuss can follow up on suggestions and sources they will find there. If any
academic purist is upset by our use of trade journals, we would call attention
to an observation of former FCC Commissioner Glen O. Robinson, a professor
of law both before and after his Commission service: “What there is to tell
[about the inside workings of the FCC] is reported reliably in the trade press,
from whom little seems to be witheld.”*

Countless individuals have influenced both the original and revised versions
of this book, including virtually everyone we have dealt with in the course of
our work (Krasnow in his Washington, D.C., communications law practice;
Longley and Terry in their research and teaching in political science and
telecommunications, respectively). However we wish to single out certain in-
dividuals for their special willingness to share their insights into various aspects
of the politics of broadcast regulation. Among those deserving credit are Nor-
man Blumenthal, Michael Botein, Robert Bruce, Edwina Dowell, Tim Dyk, Lou
Frey, Mel Friedman, Henry Geller, Alan Green, Don Gillmor, Doug Ginsburg,
Susan Hill, Charles Jackson, Frank Kahn, John Kamp, Frank Lloyd, Mary Jo
Manning, Barry Mitnick, Richard Neustadt, Alan Pearce, Karen Possner, Harry
Shooshan ITI, Chris Sterling, Barry Umansky, Lionel Van Deerlin, Donald West,
Steve Weinberg, Bernard Wunder, and Richard Wiley. Blame, if any is de-
served, is of course not theirs but ours.

We have not mentioned the titles of the persons who have added to our
understanding of the inner workings of broadcasting’s political system because,
in most instances, these individuals have held a variety of positions during the
time this book was written. For example, many staff members of the FCC later
worked inside Congress, the White House, the broadcast industry, and citizen
groups, or in academe, in itself a statement about mobility within the regulatory
system.

We would be remiss if we did not acknowledge our debt to Edward B. Cone,

*Glen O. Robinson, “The Federal Communications Commission: An Essay on
Regulatory Watchdogs,” Virginia Law Review, 64 (March 1978), 169, 172.
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Elaine Romano, Richard Steins, and Robert L. Woodbury, Jr., of St. Martin’s
Press, for their encouragement and editorial skill. Finally, we would like to
express our appreciation to the members of our families—Judy, Michael, and
Catherine Krasnow; Judith and Becky Longley and Susan Richards; and Pamela
and Anne Louise Terry. They provided the encouragement, sympathy, and
patience necessary for this book’s completion.

At the close of the Preface to the second edition we cautioned readers of that
book that it represented our “best shot at a moving target.” That advice bears
repeating, but with the modification that the target is not only a moving one
but one that, like the caterpillar and the butterfly (or the alien spaceship in a
video game), may be capable of some radical metamorphoses in the not too
distant future.

Erwin G. Krasnow, Washington, D.C.
Lawrence D. Longley, Appleton, Wisconsin
Herbert A. Terry, Bloomington, Indiana



Foreword

The Federal Communications Commission is one of the most important and
least understood government agencies. Issues of momentous concern to every
citizen come to the FCC, but its responsibilities, limitations, and activities are
known only to a small segment of the press, the bar, and the engineering
fraternities. True, it is accountable directly to Congress and is therefore subject
to frequent congressional reviews of its decisions and deliberations. True, the
courts are constantly reviewing—and occasionally reversing—Commission
cases and regulations. True, the president appoints the Chairman and Commis-
sioners, thereby exercising some supervisory control. But despite these continu-
ing links with all three branches of the federal government, the FCC remains
unfamiliar to most citizens.

For a number of years I conducted a seminar at Northwestern University’s
Medill School of Journalism. Graduate students of journalism and law students
participated, and we probed the issues confronted by the FCC from the per-
spectives of both law and journalism. Guest lecturers included network presi-
dents, commentators, producers, and regulators. We studied why broadcasting
is the only medium of expression under direct governmental regulation. Hard,
sensitive, baffling problems arise in interpreting the First Amendment in a
world of rapid technological changes. I often ended class sessions by asking
students to pretend that they had just been appointed to the FCC by the
president and had to vote on a particular case or issue. It did not surprise me
that often the vote was close.

That is one reason why I welcomed this book on its first publication and
was able to use it so effectively in my class. Very few scholars have paid
enough attention to the politics of the federal regulatory agencies. Professor
William L. Cary of Columbia University Law School, former chairman of the
Securities and Exchange Commission, led the way a decade ago with his clas-
sic book, Politics and the Regulatory Agencies. In that work Cary (who, fortu-
nately for me, was my law professor when I was a student) perceptively
analyzed the relationship between regulation and the political process from a
scholarly as well as professional perspective. In 1973, Erwin G. Krasnow, an
active member of the communications bar who currently serves as Senior
Vice President and General Counsel to the National Association of Broadcast-
ers, and Lawrence D. Longley, a political scientist with expertise in interest
group politics, pooled their talents to apply this analysis more specifically to
the record of one agency—the FCC. Their efforts produced an uncommonly
useful book that probed some very hard cases. The authors showed how the
regulatory process actually works, how it is influenced by political realities,
and how decisions are really made.
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The 1973 edition elicited a uniformly enthusiastic response from the critics,
as witnessed by the following sampling of book reviews:

... well-documented and easy to read. The book should not be overlooked. We
have relatively few on the topic of broadcast regulation, and this is an innova-
tive perspective on the topic. (Quarterly Journal of Speech)

Adequate works on the regulation of American broadcasting, and particularly
the role of the FCC, are unfortunately scarce. The Politics of Broadcast Regula-
tion is a concise, engagingly written and provocative contribution to that sparse
literature. . . . If the likelihood of stimulating future research and suggesting a
framework for such research is any measure of a work’s significance, this is an
important book indeed. . .. The book occupies an important place in broadcast
literature as among the first to attempt a systems approach to broadcast policy-
making. (Journal of Broadcasting)

In producing this work, authors Krasnow and Longley have merged the practi-
cal experience of a communications attorney with the thought process of a
political scientist well versed in interest-group politics. Their effort has pro-
duced a broad overview of the participants and forces which contribute to the
aggregate political process known as broadcast regulation. . . . Their book is a
first in assembling a working knowledge of the components and principles that
make up the political process of broadcast regulation. Moreover, they have
taken the added effort to flesh out their assertions about interplay among inter-
est groups with actual case studies of these factors in action. This alone should
make it required reading for anyone newly arrived in the practice of communi-
cations law or broadcast management. (Federal Communications Bar Journal)

In this useful book Erwin Krasnow, a member of the FCC bar, and Lawrence
Longley, a political scientist, have teamed up to take a hard look at the usually
neglected political aspects of the problems of the Federal Communications
Commission. This book provides perhaps the hardest look yet taken at the
validity of present regulatory approaches. As such it deserves wide use of any
course covering regulation or policy-making in the electronic media. (Educa-
tional Broadcasting Review)

The second edition, published in 1978, received similar praise:

[The second edition] is a seminal overview of competing clout-wielders in the
serious game of public policy formulation in radio and television. (Journal of
Broadcasting)

[The second edition] is a revision of a widely-used and already classic work.
-+ . The book is now more than ever required reading for students of this field
as well as broadcasters, as no other work quite pinpoints the players and issues
as well as this one. (Mass Media Booknotes)

[The second edition] has much to recommend it. Its generally excellent content
and its uniqueness in the literature of broadcasting assure that this work will
maintain its secure place in the required reading on broadcast regulation.
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... The Politics of Broadcast Regulation is interesting enough to leave readers
wanting to know more and thorough enough to show them where to seek
further information. (COMM/ENT Law Journal)

The revised and updated third edition is an even better book as a result of
the collaboration of Herbert A. Terry. Dr. Terry, a successful telecommunica-
tions instructor and researcher, has a unique background that includes em-
ployment as editor of access magazine (published by the National Citizens
Committee on Broadcasting) and as a faculty intern at the National Associa-
tion of Broadcasters. The third edition significantly broadens and deepens the
analysis of the policy-making process, adding insightful observations on
regulatory behavior and pointed illustrations of the struggles over the regula-
tion of entertainment programming formats and the rewrite of the Communi-
cations Act.

This edition shows that despite current trends at the FCC and Congress
toward deregulation and the proliferation of new technologies undercutting
earlier notions of scarcity, pressures continue to be intense in the regulation of
broadcasting. The industry is strong, vocal, and has many powerful friends.
Citizen groups, a relatively recent interested party, have now acquired some
muscle and sophistication in dealing with the regulatory world. The White
House is becoming increasingly concerned about regulatory decisions because
of its newfound awareness that FCC decisions have both national and interna-
tional implications. And Congress and the courts have the last word.

Let me give but one example from personal experience of the pressures
encountered in broadcast regulation. When I was Chairman of the FCC, I was
one of a few Commissioners who wanted to place some limits on the amount
of commercial time on radio and television. We strongly believed that some
rules were long overdue and proposed that the commercial time rules estab-
lished by the broadcasters themselves through the National Association of
Broadcasters be enforced. I finally mustered a majority on the Commission to
support this proposal. After I left, my successor, E. William Henry, was besieged
by the industry. Congress reacted almost immediately, and as described in
detail in chapter seven, the House of Representatives made it clear to the FCC
that it regarded the regulation of commercial time as unacceptable. Thus, we
remain the only nation in the world with no rules on how many commercials
a broadcaster may run, and our best broadcasters are reduced to the law of the
jungle. The FCC is blamed as a tool of the broadcasting lobby when in fact its
efforts to regulate were, in this case, frustrated by Congress.

Authors Krasnow, Longley, and Terry document other examples in this
work. They conclude, quite properly, that although the FCC may initiate pol-
icy, the fate of such policy is often determined by others. A good example is the
formulation of policy in the early 1960s concerning international communica-
tions satellites. We were able to get Comsat launched quickly and thus pre-
served American leadership in the world. But we succeeded only because the
FCC compromised with various competing economic interests and theories
and governmental and private agencies and because we turned to the president
and Congress for the final word. This required an understanding of the political
process, which almost always involves compromise. Sometimes, such compro-
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mise does not serve the best interest of the public, but under our system of
government, I do not know a better alternative.

The authors have delved beneath the surface to give their readers an accu-
rate understanding of how the regulation of broadcasting really works. The idea
of active practitioners like Erwin Krasnow working in harness with academic
authorities like Lawrence Longley and Herbert Terry is a good one. The union
of their efforts is in the best interests of their readers. The Politics of Broadcast
Regulation, however, goes far beyond describing the charged political atmo-
sphere in which decisions are made at the FCC. The book is required reading

for anyone interested in understanding how government regulation really
works.

Newton N. Minow

Chicago, Illinois

Chairman, Federal Communications
Commission (1961-1963)

Chairman, Public Broadcasting
Service (1978-1980)
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Introduction: The Lay
of the Land

Broadcasting in America has emerged from its first fifty years as a
crucial element of society, shaping values and opinions, providing di-
version, and selling goods and services to a degree unrivaled by other
media. Unlike print media, however, electronic media are subject to
substantial government regulation. Regulation can be viewed as ei-
ther a static, point-in-time set of enforceable standards, such as the
one requiring broadcasters to provide “equal opportunities” for politi-
cal candidates to use their stations, or as a dynamic process involving
many participants, often with different goals, all influencing each
other and producing specific policies and standards for broadcasters.
Our focus is on regulation as a process rather than as an outcome.
Studying the process of regulation can be highly revealing of how our
democratic system of government operates, whether the object of
regulation is broadcasting, banking, transportation, or some other
field. Since communications is vital to democracy, the study of broad-
cast regulation is particularly significant in understanding how our so-
ciety works.

Curiously, although many studies exist of the main participants in
the broadcast regulatory process—among them, the Federal Com-
munications Commission (FCC)—few works deal analytically with the
structure and functioning of the regulatory system; that is, few exam-
ine what scholars call the “politics of regulation.” More than two
decades ago, Professor Marver Bernstein observed that “remarkably
little empirical work has been done to describe and analyze the politi-
cal context of particular regulatory programs.”* Later, Bernstein con-
cluded:

Our thinking about the regulatory process and the independent commissions
remains impressionistic, and the need for empirical research is largely un-
fulfilled. As a consequence, we fall back on our value preferences concerning
the role of government in economic life, on the biases of our professional
affiliations, and on assertions by others that support our personal conceptions
and conclusions.?
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The picture has improved somewhat since the early days of such
regulatory theorists as Bernstein,® Robert Cushman,* and David Tru-
man.’ In the mid- and late 1970s, political scientists, economists, sociolo-
gists, and other social scientists jumped on the bandwagon and devel-
oped theories of regulation of their own.® To the dismay of those who
seek a tidy, simple understanding of things, however, no single, unified
theory of regulation has been accepted. As Professor Barry Mitnick has
noted, the theories advanced “have usually been limited in scope
though their authors present them as general in character.”

It remains useful to attempt at least to develop and analyze models
of the politics of regulation. One problem in doing so is establishing a
definition of politics. Definitions of the term are so plentiful and varied
that its application to broadcast regulation often lacks precision. Harold
Lasswell once commented that political science “is the study of influ-
ence and the influential,” with “the influential” being “those who get
the most of what there is to get.” He encouraged analysis of political
activities focusing on “who gets what, when and how.”® That focus can
be used to provide the following useful operational definition of politics:
politics consists of those activities leading to decisions about the alloca-
tion of desired goods. In the context of broadeast regulation the activi-
ties can range from legal briefs prepared by citizen groups to the ap-
pointment of a special White House task force on a key communications
problem. They also may include an FCC decision not to regulate radio
formats or advertising time or a court of appeals decision to strike down
Commission standards for the renewal of broadcast licenses when an
incumbent broadcaster faces a competing applicant.® Such decisions
usually result in allocations of desired goods, with some of the partici-
pants getting at least some of what they want.

Despite persistent calls for an emphasis on the political aspects of
policy making by agencies such as the FCC, most of the literature on
broadcast regulation has emphasized instead such topics as the history
and development of the FCC and the broadcast industry, the Commis-
sion’s legal and administrative status, and the legal problems resulting
from the combination of rule-making and adjudicative functions in the
same body. The political context of particular regulatory programs is
generally omitted or mentioned only perfunctorily. Questions such as
“Who gets what, when and how” from the process are rarely considered
systematically.’® We propose to deal specifically with these questions.
Their answers are central to understanding the politics of broadcast
regulation.

The first chapter of this book examines the basic characteristics and
the environmental context of the regulatory process, and then traces
the historical development of the broadcast regulatory system. Chap-
ters two and three examine the role of the various participants in the
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making of policy and are followed, in chapter four, by an analysis of the
structure and characteristics of the regulatory process and by the devel-
opment of a model of the process.

Chapters five through nine consist of five case studies of selected
broadcast regulatory policies:

1. The dispute, eventually settled in 1981 by the U.S. Supreme Court, over
whether the FCC should regulate the choice of programming formats by
radio stations

2. The development of the All-Channel Receiver Act of 1962 as a desperate
attempt to resolve the decade-old problem of a crippled Ultra High Fre-
quency (UHF) television service and the shifts in policy and technology that
took place in the 1970s and 1980s and offer hope for UHF despite the lack
of full technological equality

3. The efforts of the FCC over several years to set commercial time limits for
broadeast licensees and the eventual decision not to regulate that area

4. The Commission’s attempts in the 1970s and into the 1980s to establish a
policy on license renewal challenges

5. The efforts of Congress, especially the U.S. House of Representatives, to
rewrite the Communications Act of 1934 to cope with the “communications
revolution” of the 1970s and 1980s.

We chose the first four of these five case studies because they pre-
sent clear instances of controversy over what participants in the
regulatory process regard as specific, and important, policy options.
They also provide diverse examples of the political environment that
produces broadcast regulation—examples that, taken together, dem-
onstrate some generalizations and test some hypotheses about the
regulatory process. Those cases span a broad range of policy issues,
including the regulation of content (both commercial and entertain-
ment), the regulation of technology, and the regulation (at least in
part) of the structure of the industry. In addition, the studies involve
diverse interests—radio, TV, advertisers, manufacturers, citizen
groups, license renewal applicants, and consumers. The comparative
analysis of different types of decisions over an extended period allows
for a broad overview of parallels in decision-making approaches and
serves to minimize the importance of coincidental events, the special
tactics of a particular coalition of opponents, or the attitudes of a spe-
cific administration.

We selected the fifth case study, Congress’s efforts between 1976 and
1980 to rewrite the Communications Act of 1934, to demonstrate the
difficulty inherent in any effort to respond simultaneously to many
interrelated concerns. The “rewrite” controversy included each of the
issues discussed in the four other case studies and many others as well.

Most important, we believe that the politics of broadcast regulation
is best understood in the context of actual instances of political conflict.
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The Politics of Broadcast Regulation

In the five cases studied here such conflict is evident, and political gains
and losses resulting from policy decisions are quite real.

The book concludes with a look at the politics of broadcast regula-
tion. There we analyze the five case studies as a group and identify some
conclusions about the regulatory process in broadcasting.
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[ O - -

. Marver H. Bernstein, “The Regulatory Process: A Framework for Analy-

sis,” Law and Contemporary Problems, 26 (Spring 1961), 341 (emphasis
added).

. Bernstein, “Independent Regulatory Agencies: A Perspective on Their

Reform,” The Annals, 400 (March 19792), 21.

. See also Bernstein, Regulating Business by Independent Commission

(Princeton, NJ.: Princeton University Press, 1955).

. Robert E. Cushman, The Independent Regulatory Commissions (New

York: Oxford University Press, 1941).

. David B. Truman, The Governmental Process: Political Interests and Pub-

lic Opinion, 2nd ed. (New York: Knopf, 1971).

. See, for example: Bruce M. Owen and Ronald M. Braeutigam, The Regula-

tion Game (Cambridge, Mass: Ballinger, 1978); James A. Wilson (ed.), The
Politics of Regulation (New York: Basic Books, 1980); Timothy B. Clark,
Marvin H. Kosters, and James C. Miller 111, Reforming Regulation (Wash-
ington, D.C.: American Enterprise Institute, 1981); James C. Miller III and
Bruce Yandle (eds.), Benefit-Cost Analyses of Social Regulation (Washing-
ton, D.C.: American Enterprise Institute, 1979); Chris Argyris et al., Regu-
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Asking the Right Questions (Washington, D.C.: American Enterprise In-
stitute, 1979). There are also many articles critical of regulation appearing
regularly in the magazine Regulation, published bimonthly by the Ameri-
can Enterprise Institute for Public Policy Research.

- Barry M. Mitnick, The Political Economy of Regulation: Creating, Design-

ing and Removing Regulatory Forms (New York: Columbia University
Press, 1980), p. 153. Among other virtues, The Political Economy of Regu-
lation is a clear and masterfully organized summary and critique of the
major conflicting theories of regulation. Mitnick develops his own theory,
the “bureaucratic theory of regulation,” but wisely does not claim to have
solved the problem of developing a unified, persuasive, general theory.
The book is also commendable for its thoughtful, systematic analysis of one
of the most important of current topics, deregulation. See chapter IX,
“Deregulation as a Process of Organizational Reduction,” pp. 416-447.
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wood, N.J.: Ablex, 1979). Mosco’s focus is on the FCC and its interaction




Introduction 5

with the broadcast industry over policies on changes in broadcast and
nonbroadcast technologies (e.g., subscription and cable TV) that threaten
the status quo. Mosco’s thesis is that, faced with new technologies, the
Commission’s effect, if not its intent, is to make new services secondary to
dominant broadcast services. Many competitors of the dominant services,
however, have lost their secondary status today. FM radio is clearly on an
economic par with AM, and it is not the “ancillary service” Mosco makes
it out to be (see chapter 5 of his work, “FM: Radio’s Second Chance™).
UHF-TV, while not as healthy as VHF-TV, seems no longer to be in the
“decline” portrayed by Mosco (see his chapter 6 “UHF: Television’s Sec-
ond Chance?”). For further discussion, see chapter six of this book, “UHF
Television: The Quest for Comparability.” The “short-circuiting” of cable
television that Mosco describes (in his chapter 7, “Cable Television: The
Electronic Revolution Short-Circuited”) has largely been undone by the
FCC and the courts. Subscription television, which Mosco describes as
“going nowhere” (chapter 8, “Subscription Television: Challenge to ‘Free’
TV”), has become active, at last, in many major television markets. Again,
see our chapter six for further discussion.
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One

Origins of Broadcast
Regulation: Structure
and Theory

The Federal Communications Commission is a creature of Congress,
with members appointed by the president; it is subject at every mo-
ment to judicial review and is faced with daily pressures from the
industries it regulates, other branches of government, and the public
whose interest it was created to protect. Yet the regulation of American
broadcasting is often portrayed as if it takes place within a cozy vacuum
of administrative “independence.” In reality, the making of broadcast
policy by the FCC, an ostensibly independent agency, is an intensely
political process—not incidentally, as an aberration, but by its very
nature. The FCC, like other regulatory agencies, operates within a
political system involving various participants, including the regulated
industries, the public, the White House, the courts, Congress and the
Commission itself. It should be noted that those participants are neither
monolithic nor unchanging entities but rather aggregations of human
beings operating in various roles. Too frequently, the participants are
viewed in a way that suggests an impersonal mechanical operation.
Witness the description of their activities by the term “government
regulation.” Realistically, there is no such thing as “government regula-
tion”; there is only regulation by government officials.! The essence of
the politics of broadcast regulation lies in the complex interactions
among diverse participants, not only in their day-to-day confrontations,
but also in the more enduring adjustments and-readjustments they
make in their relationships.

To a great extent these relationships are determined by law—by
statutes that are themselves the formal heritage of past political dis-
putes. Such laws, however, are seldom crystal clear; the result of ear-
lier political conflict may have been, and often is, statutes and rules
drafted with deliberate ambiguity—broad general mandates that per-
mit the politics of today to determine the rules and standards of to-
morrow.2
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Thus a major problem for regulatory agencies like the FCC is not just
to conform to the letter of the law but, beyond that, to find ways to
attune their behavior to the requirements imposed by its political envi-
ronment. This process is more subtle than normally suggested by such
concepts as “legislative control of administration” or “administrative
representation of interests.” To achieve its goals in a changing and
dynamic milieu, the Commission often must try to gain cr sustain politi-
cal support against opposition. William W. Boyer aptly describes agency
policy making as “environmental interaction’: for effective policy initi-
ation an administrator must attempt to perceive and anticipate the
behavior of participants in the process and the environment in which
they operate. Only thus can an administrator hope to assess accurately
the political ecology within which policy decisions must be made.?
Besides making such assessments and adjustments a regulator also may
seek to shape that environment by means of public speeches, private
meetings, statements, testimony, and the like—as in calls for deregula-
tion of the broadcast industry or condemnation of television program-
ming as a “vast wasteland.” Thus “environmental interaction” is a two-
way street: an administrator is constrained by his or her perceptions of
environmental forces while at the same time influencing or even par-
tially creating those very forces. The broadcast regulatory process has
worked this way from its beginning.

The Historical Context of Broadcast
Regulation

Broadcast regulation, like broadcasting itself, has a history spanning just
over a half-century. There is more constancy, both substantively and
structurally, to that history than one might expect for so dynamic a field.
For example, the basic statute under which the FCC currently oper-
ates, the Communications Act of 1934, is fundamentally identical to the
legislative charter given to the Federal Radio Commission in 1927. The
process that produced the 1927 and 1934 acts in fact displayed many
features that characterize the regulatory process today. Just like today,
the creation of the legislative framework involved many parties—in-
deed, almost the same parties as those of the 1980s. Like today, the
result was compromise—compromise that continued to be susceptible
to reconsideration and reinterpretation.

The growth of broadcasting in the early 1920s found Congress and
the executive branch almost totally unprepared to meet new obliga-
tions in this field. Until 1927 Congress had passed only two laws dealing
with radio: the Wireless Ship Act of 1910 and the Radio Act of 1912.
Both regulated primarily ship-to-shore and ship-to-ship maritime com-
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munications. Although these acts were not designed to deal with broad-
casting, then Secretary of Commerce Herbert Hoover, faced with the
reality of an emerging broadcast service, attempted to use the 1912 act
as a statutory basis for regulation of broadcasters’ use of frequencies,
hours of operation, power, and similar matters. In 1921 Hoover desig-
nated 833 kilohertz (kHz) as the frequency for broadcasting, allowing
only one station in a reception area or, if more than one station desired
to operate, forcing a time-sharing arrangement. In the summer of 1922
he added 750 kHz as a second broadcast frequency. Sensing the real
limits of the early radio laws, however, Hoover convened the first of
four broadcaster conferences in 1922 to discuss ways of controlling the
use of these radio frequencies. The conferences demonstrate that, even
early in its evolution, the industry played an important role in the
regulatory process. After two months of study the First Radio Confer-
ence unanimously decided that regulation by private enterprise alone
—self-regulation—would be inadequate and recommended legislation
authorizing government control over the allocation, assignment, and
use of broadcast frequencies.

Representative Wallace H. White of Maine sponsored a measure
designed to put the recommendations of the conference into effect by
authorizing Secretary Hoover, assisted by an advisory committee, to act
as a “traffic cop of the air.” Congress, however, failed to enact this
legislation. Hoover then called a Second Radio Conference in 1923 to
work out ways of reducing the mounting radio reception interference
caused by the crowding of stations. Shortly before the conference
Hoover’s attempts to regulate were seriously undermined when the
U.S. Court of Appeals for the District of Columbia Circuit ruled that the
secretary of commerce lacked legal discretion to withhold licenses from
broadcast stations. The court concluded that Congress had never in-
tended to delegate such authority to the secretary of commerce.

While Congress continued to study the problem by holding periodic
hearings, Hoover convened more industry conferences. At the Third
National Radio Conference in 1924, Hoover commented: “I think this
is probably the only industry of the United States that is unanimously
in favor of having itself regulated.”® The industry had come to demand
such controls as the increase in stations continued unchecked. By No-
vember 1925 more than 578 stations were on the air, and applications
had been filed for 175 more. With every channel filled in urban areas,
most stations were experiencing considerable interference from other
stations ‘'and had been forced to work out complex time-sharing
schemes.

Despite the evident need, Secretary Hoover’s regulatory initiatives
were repeatedly thwarted. The final blow came in 1926 when a decisive
court ruling deprived him of any authority to regulate radio frequen-
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cies, power, or hours of operation. Hoover then limited the Department
of Commerce to the role of a registration bureau and intensified his
pleas for self-regulation.®

By 1926 the chaotic conditions resulting from reliance on voluntary
measures brought strong demands from the public and the radio indus-
try that Congress take action. Until then, despite having held several
hearings, the House and the Senate had been unable to agree on basic
points about who would regulate radio. The House, dominated by
Republicans, wanted the secretary of commerce to retain the authority
to issue licenses, subject to appeal to a new Federal Radio Commission.
The Democratic-controlled Senate, distrustful of the views of the Re-
publican House and president, favored the establishment of a perma-
nent and more independent radio commission.

Addressing himself to the pending Federal Radio Act in 1926, Sena-
tor Clarence C. Dill of Washington, chairman of the Senate Interstate
Commerce Committee, argued that the influence of radio on the social,
political, and economic life of the American people and the complex
problems of its administration

demand that Congress establish an entirely independent body to take charge
of the regulation of radio communications in all its forms. . . . The exercise of
this power is fraught with such possibilities that it should not be entrusted to
any one man nor to any administrative department of the Government. This
regulatory power should be as free from political influence or arbitrary control
as possible.”

Finally, in March 1926, Representative White’s bill to authorize the
secretary of commerce to be the “traffic cop of the air”—substantially
the same bill he introduced in 1923—passed the House by a vote of 218
to 123. However, the measure soon ran into difficulties in the Senate,
which continued to favor a permanent, independent radio commission.
Early in 1927 a Senate-House conference committee hammered out a
compromise establishing a Federal Radio Commission (FRC) on a tem-
porary basis for one year.

As finally enacted, this legislation, the Radio Act of 1927, reflected an
accommodation of interests between the House and Senate by setting
up a curious division of responsibilities between the secretary of com-
merce and the new Federal Radio Commission. The Radio Act pro-
vided that applications for station licenses, renewals, and changes in
facilities must be referred by the Department of Commerce to the
FRC, and gave the Commission broad administrative and quasi-judicial
powers over these applications. The secretary of commerce continued
to have such powers as fixing the qualifications of operators, inspecting
station equipment, and assigning call letters. After one year, however,
the secretary of commerce was to take over all powers—except the
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power to revoke licenses—and the FRC would continue purely as a
part-time appellate body, dealing with appeals from the decisions of the
secretary. An important feature of the Radio Act (which, however,
received little attention at the time) was the requirement in Sections
9 and 11 that “the licensing authority should determine that the public
interest, convenience, or necessity would be served by the granting [of
a station’s license].”

The act created a Radio Commission of five members appointed by
the president with the advice and consent of the Senate. The president
was required to nominate one Commissioner from each of five geo-
graphical zones. One of the Commissioners was to be designated by the
president as its initial Chairman, with subsequent Chairmen being
elected by the Commission itself. Having structured the FRC so care-
fully, Congress then launched the infant Commission with one serious
handicap: it failed to give it any money! The Commission was neverthe-
less able to function due to a clause in the Radio Act allowing it to spend
the unexpended balance in the appropriation made to the Department
of Commerce under the item “wireless communications laws.” The
original members of the Commission were forced to do their own cleri-
cal work, and for the first four years engineers had to be borrowed from
other agencies.?

The FRC faced other virtually insuperable problems: its temporary
status, with powers expiring after one year; the danger of internal strife,
because of each Commissioner’s appointment from a geographical
zone; the great vagueness of the act and the lack of a specific mandate
from Congress; the slowness of Senate confirmation of the Commission-
ers; constant court challenges to its decisions; and the claim of “prior
rights” by stations already on the air. Llewellyn White summarized
these problems in vivid terms:

The F.R.C. had found the job cut out for it quite literally killing. One hearing
alone required 170,000 affidavits. One out of ten decisions had to be fought
through the courts. Congress had allowed the Commission a staff of twenty,
including engineers and office workers. Two of the five Commissioners were
not confirmed for nearly a year, one resigning in disgust after seven months’
backbreaking work without pay.®

In addition to administrative bottlenecks the FRC faced monumen-
tal technical problems. In 1927 there were 732 stations blanketing all
90 radio channels. At least 129 stations were broadcasting off their
assigned channels, and 41 were broadcasting on channels reserved for
Canadian use. In practice there were no restrictions concerning power
or hours of operation. Adding to the confusion was the presence of
completely unregulated amateurs on the broadcast band. In an effort
to wipe the slate clean, the FRC announced that it would adopt “a
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completely new allocation of frequencies, power, and hours of opera-
tion for all of the existing 732 broadcast stations.” The Radio Act en-
couraged this attempt at a fresh start by providing that all existing
licenses were to expire sixty days after its enactment. The act further
stated that “no license should be construed to create any right, beyond
the terms, conditions, and periods of the license.” The Commission soon
found out, however, that broadcasters who had been on the air for years
had a very strong interest in preserving their favored status and would
fight lengthy court battles to keep their “rights.” As a result the FRC
was largely unsuccessful in its attempts to solve radio’s problems on a
case-by-case basis.

Throughout its short history the Radio Commission was subjected to
great congressional pressure. Not really -accepting the independent
status of this “independent regulatory commission,” Congress continu-
ally tinkered with the 1927 act. Since the Radio Commission was origi-
nally established for a period of only one year, Congress had to renew
the legislation annually (or let the FRC’s activities be absorbed by the
Department of Commerce). This annual review gave Congress a conve-
nient opportunity to conduct hearings and add further legislative res-
trictions.!?

One of the most limiting congressional mandates was the Davis
Amendment to the 1928 renewal act, requiring the FRC to allocate
licenses, frequencies, times of operation, and power equally among the
five geographic zones and the states therein. This amendment had been
drafted in response to congressional concern that the Commission fa-
vored high-power stations in the North and East and discriminated
against stations in the South and West. The Davis Amendment pre-
vented members of the FRC from functioning effectively as a harmoni-
ous group and seriously impeded the development of radio policy. In
his annual message to the Congress on December 2, 1929, President
Hoover criticized the Davis Amendment, warning that “there is a dan-
ger that the system will degenerate from a national system into five
regional agencies with varying practices, varying policies, competitive
tendencies, and consequent failure to attain its utmost capacity for
service to the people as a whole.”** Hoover also recommended that the
Commission be reorganized on a permanent rather than temporary
basis. This recommendation, however, was then ignored by Congress.

There things stood until in 1933 Franklin Roosevelt requested Secre-
tary of Commerce Daniel C. Roper to direct a study of the organization
of radio regulation. The Roper Committee issued a report in January
1934 recommending the consolidation of the communications regula-
tory activities of the FRC, the Interstate Commerce Commission, the
postmaster general, and the president into “a new or single regulatory
body, to which would be committed any further control of two-way
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communications and broadcasting.”'? Although it strongly supported
the centralization of regulatory activities, the report did not take a
stand on whether the organization should be of the independent com-
mission type.

Spurred by the Roper Committee recommendations and by general
dissatisfaction with the existing structure of governmental regulation,
Congress enacted the Communications Act of 1934, which established
a new, less tentative Federal Communications Commission (FCC). The
Communications Act made various organizational changes from the
model of the Radio Commission (it called for seven Commissioners
instead of five, for example, and stipulated the appointment of the
Chairman by the president) and gave the new agency broader authority
over all communications, including interstate telephone and telegraph.
Title III of the 1934 act, which dealt with radio, was, however, almost
identical to the Radio Act of 1927. Most important, the “public interest”
criterion in the 1927 legislation was retained.

An innovation in the 1934 law was congressional emphasis on the
long-range planning of broad social goals. Section 303(g) specifically
called upon the FCC to “study new uses for radio, provide for experi-
mental uses of frequencies, and generally encourage the larger and
more effective use of radio in the public interest.” Eventually this provi-
sion would lead the Commission to study such unearthly subjects as
communications satellites for broadcasting to local receivers and the
use of laser beams as relay mechanisms. Congress also required the FCC
to report on possible new legislation necessary for reaching long-range
goals. Throughout the Commission’s history, however, Congress has
never provided the agency with sufficient funds to make long-range
studies. Former Commissioner Nicholas Johnson put the FCC budget
in graphic perspective by pointing out in 1968 that “the Federal Avia-
tion Administration spends as much on communications research as the
FCC’s total annual budget; the Navy spends five times the FCC’s annual
budget doing cost-effectiveness studies of the communications system
on one ship type; [and] Bell Labs has a budget over 15 times that of the
FCC.713

Several aspects of the early history of broadcast regulation deserve
emphasis. Five key participants emerged, themselves giving rise to a
sixth, the Federal Radio Commission and its successor, the FCC. The
broadcast industry was involved in the genesis of broadcast regulation.
Self-regulation was attempted but proved inadequate. After that, the
industry worked actively with the executive and legislative branches of
government to shape what was viewed as legislation required to elimi-
nate audio chaos. Also involved from the beginning were the courts,
whose decisions in 1923 and 1926 made it plain that Hoover could not
regulate under the outdated 1912 Radio Act and that new legislation




16 The Regulatory Process

was needed. The public was involved as well, its complaints about
deteriorating radio service helping advance radio legislation on Con-
gress’s agenda by 1927.

Congress and the executive branch of government are the two re-
maining participant groups. Hoover, of course, acted as secretary of
commerce—a cabinet-level officer. Disputes between the president
and Congress are reflected in the “temporary” nature of the FRC and
the continuing interaction today between the president and Congress
whenever an FCC member is nominated and subjected to the confir-
mation process. When Secretary of Commerce Hoover’s regulatory
activities were blocked by the courts, the salvation of American broad-
casting lay with Congress. When Congress did act to establish a regula-
tory agency, the agency’s existence and financing were subjected to
yearly congressional consideration.}* By giving the FRC limited finan-
cial and technical resources, Congress effectively ensured the Commis-
sion’s dependence on congressional good will and kept a firm grip on
this “independent” regulatory agency.

A final distinctive feature of the federal government’s early regula-
tion of broadcast stations was the focus on licensing as a primary regula-
tory tool. Although regulatory agencies such as the Federal Power
Commission and the Interstate Commerce Commission exert control
over entry by requiring proof of usefulness, the certificates of authority
they issue are for indefinite terms and the certification process is sec-
ondary to the agencies’ other functions of regulating profits and prices.
The strong emphasis on the FCC’s licensing role results in part from the
fact that Congress did not expressly give the Commission the power to
regulate the rates or profits of broadcast stations.*® It predetermined
that there would be strongly fought battles over several aspects of
licensing in the future: Should the “traffic cop™ review such things as
choices of content in making licensing decisions? What, in general,
would be both the process and standards for getting licenses renewed?

The “Public Interest’—Broadcasting
Battleground

Taylor Branch has divided government agencies into two categories:
“deliver the mail” and “Holy Grail.”'® “Deliver the mail” agencies
perform neutral, mechanical, logistical functions; they send out Social
Security checks, procure supplies—or deliver the mail. “Holy Grail”
agencies, on the other hand, are given the more controversial and
difficult role of achieving some grand, moral, civilizing goal. The Fed-
eral Radio Commission came into being primarily to “deliver the mail”
—to act as a traffic cop of the airwaves. But both the FRC and the FCC
had a vague Holy Grail clause written into their charters: the require-
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ment that they uphold the “public interest, convenience and neces-
sity.” This vague but also often useful congressional mandate is key to
understanding today’s conflicts over broadcast regulation.

The concept of a public interest in radio communications was first
expressed officially by Secretary Hoover in a speech before the Third
Annual Radio Conference in 1924. One commentator wrote shortly
after the passage of the Radio Act of 1927 that the inclusion of the
phrase “public interest, convenience and necessity” was of enormous
consequence since it meant that “licenses are no longer for the asking.
The applicant must pass the test of public interest. His wish is not the
deciding factor.”'”

Former FCC Chairman Newton Minow has commented that, start-
ing with the Radio Act of 1927, the phrase “public interest, conve-
nience and necessity’” has provided the battleground for broadcasting’s
regulatory debate.!® Congress’s reason for including such a phrase was
clear: the courts, interpreting the Radio Act of 1912 as a narrow statute,
had said that the secretary of commerce could not create additional
rules or regulations beyond that act’s terms. This left Hoover unable to
control rapidly changing technologies. The public interest notion in the
1927 and 1934 acts was intended to let the regulatory agency create
new rules, regulations, and standards as required to meet new condi-
tions. Congress clearly hoped to create an act more durable than the
Radio Act of 1912. That plan has been at least somewhat successful as
it was not until about 1976 that Congress seriously began to consider
a major change in its 1934 handiwork (see chapter nine).

The meaning of the phrase, however, is extremely elusive. Although
many scholars have attempted to define the public interest in norma-
tive or empirical terms, their definitions have added little to an under-
standing of the real relevance of this concept to the regulatory process.
One scholar, after analyzing the literature on the public interest,
created a typology for varying definitions of the term, but in the end
he decided not to “argue for adoption of a single definition, preferring
instead to categorize ways in which the phrase may be used. Different
circumstances . . . may employ different usages.”'®

A pragmatic but somewhat limited view is one offered by Avery
Leiserson, who suggests that “a satisfactory criterion of the public inter-
est is the preponderant acceptance of administrative action by politi-
cally influential groups.” Such acceptance is expressed, in Leiserson’s
opinion, through groups that, when affected by administrative require-
ments, regulations, and decisions, comply without seeking legislative
revision, amendment, or repeal.2° Thus, in order for a policy to be
accepted by politically influential groups, it must be relevant to, and
must not conflict unacceptably with, their expectations and desires.
Defining the interest of the entire general public is considerably more
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difficult, especially when the general public interest is viewed as more
than just the sum of special interests.

Besides providing flexibility to adapt to changing conditions, the
concept of the public interest is important to the regulation of broad-
casting in another sense. A generalized public belief even in an un-
defined public interest increases the likelihood that policies will be
accepted as authoritative. The acceptance of a concept of the public
interest may thus become an important support for the regulation of
broadcasting and for the making of authoritative rules and policies
toward this end.2! For this reason the courts traditionally have given the
FCC wide latitude in determining what constitutes the public interest.
As the U.S. Supreme Court noted in 1981:

Our opinions have repeatedly emphasized that the Commission’s judgment
regarding how the public interest is best served is entitled to substantial judicial
deference. . . . The Commission’s implementation of the public interest stan-
dard, when based on a rational weighing of competing policies, is not to be set
aside . . . for “the weighing of policies under the public interest standard is a
task that Congress has delegated to the Commission in the first instance.”??

Judge E. Barrett Prettyman once expanded upon the reasons for
such deference:

It is also true that the Commission’s view of what is best may change from time
to time. Commissions themselves change, underlying philosophies differ, and
experience often dictates change. Two diametrically opposite schools of
thought in respect to the public welfare may both be rational; e.g., both free
trade and protective tariff are rational positions. All such matters are for the
Congress and the executive and their agencies. They are political in the high
sense of that abused term.??

Despite the usefulness of the public interest concept in keeping up
with changing means of communications and the general tendency of
the courts to defer to the FCC’s decisions, conflicts over the meaning
of the public interest have been recurrent in broadcast history. On
occasion, the vague statutory mandate to look out for the public interest
has hampered the development of coherent public policy since Con-
gress (or influential members of Congress) can always declare, “That is
not what we meant by the public interest.”?* Few independent regula-
tory commissions have had to operate under such a broad grant of
power with so few substantive guidelines. Rather thdn encouraging
greater freedom of action, vagueness in delegated power may serve to
limit an agency’s independence and freedom to act as it sees fit. As
Pendleton Herring put it, “Administrators cannot be given the respon-
sibilities of statesmen without incurring likewise the tribulations of
politicians.”2%
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Judge Henry Friendly, in his classic work The Federal Administrative
Agencies, made the following comment on how the origin of the “pub-
lic interest, convenience and necessity” standard serves to confuse, not
enlighten:

The only guideline supplied by Congress in the Communications Act of 1934
was “public convenience, interest, [and] necessity.” The standard of public
convenience and necessity, introduced into the federal statute book by [the]
Transportation Act, 1920, conveyed a fair degree of meaning when the issue
was whether new or duplicating railroad construction should be authorized or
an existing line abandoned. It was to convey less when, as under the Motor
Carrier Act of 1935, or the Civil Aeronautics Act of 1938, there would be the
added issue of selecting the applicant to render a service found to be needed;
but under those statutes there would usually be some demonstrable factors,
such as, in air route cases, ability to render superior one-plane or one-carrier
service because of junction of the new route with existing ones, lower costs due
to other operations, or historical connection with the traffic, that ought to have
enabled the agency to develop intelligible criteria for selection. The standard
was almost drained of meaning under section 307 of the Communications Act,
where the issue was almost never the need for broadcasting service but rather
who should render it.2¢

Since Congress has found it inadvisable or impossible to define spe-
cifically for future situations exactly what constitutes the public interest,
the political problem of achieving consensus as to the case-by-case ap-
plication of this standard has been passed on to the FCC. The flexibility
inherent in this elusive public interest concept can be enormously
significant to the FCC not only as a means of modifying policies to meet
changed conditions and to obtain special support but also as a source of
continuing and sometimes hard to resolve controversy.

Unresolved Regulatory Problems

The regulation of American broadcasting is no less controversial today
than it was during the unsettled 1920s and 1930s. The list of unresolved
regulatory problems is long, varied, and always changing but can, at
least in part, be analyzed under two headings: (1) normative (“what
should be™) controversies and (2) controversies associated with the
emergence or growth of electronic communications technologies that
are unlike those of traditional broadcasting. Some of these controversies
arise from specific economic and technical characteristics of the broad-
cast industry. Others are the direct legacy of the historical development
of regulation—for example, when certain legal prescriptions and re-
quirements, still on the books, are interpreted differently by various
participants at different times in the regulatory continuum. Still other
problems may be traced to public attitudes toward government regula-
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tion. Seldom can the FCC attempt to frame regulations without becom-
ing entangled in this political thicket.2?

Disputes concerning legal prescriptions imposed by the Communi-
cations Act often have centered on recurring value conflicts—assump-
tions about what ought or ought not to be done. One such question is
the extent to which broadcasting should pursue social as well as eco-
nomic and technical goals. The emphasis on the social responsibilities
of licensees rests on the view that “the air belongs to the public, not to
the industry” since Congress provided in Section 301 of the Communi-
cations Act that “no . . . license shall be construed to create any right,
beyond the terms, conditions, and periods of the license.” In recent
years, for example, the FCC has adopted rules and policies designed to
make broadcasters meet social responsibilities by requiring them to
implement equal employment opportunity programs for women and
minorities and to provide “reasonable opportunities for the expression
of opposing views on controversial issues of public importance”—the
Fairness Doctrine—and to schedule television programs for children.

Some of these rules and policies require broadcasters to present, or
refrain from presenting, content contrary to what they would choose
to do on their own. How far the FCC may go in the direct, or indirect,
regulation of content without violating either the Communications
Act’s own prohibition in Section 326 against censorship or the First
Amendment to the U.S. Constitution remains unsettled. Section 326 of
the Communications Act states:

Nothing in this Act shall be understood or construed to give the Commission
the power of censorship over the radio communications or signals transmitted
by any radio station, and no regulation or condition shall be promulgated or
fixed by the Commission which shall interfere with the right of free speech by
means of radio communications.

However, as we noted above, in the same act Congress also directs
the Commission to regulate “in the public interest, convenience and
necessity.”?® Using that standard, the Commission has promulgated
many rules and policies governing broadcast programming that would
be regarded by the courts as unlawful censorship of the print media.
Early court cases, however, determined that the FCC did not have to
ignore content, that it could consider it without necessarily engaging in
censorship;?® later court cases have perpetuated the view that govern-
ment supervision of broadcast content is somehow more acceptable
than review of print.?° Clearly broadcasting continues to be plagued by
divergent views of how to balance freedom with achieving socially
desired and responsible service, while still not engaging in censorship.
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Complicating this controversy is the conflict between First Amend-
ment provisions guaranteeing the right of broadcasters, like other
media owners and operators, to be free of government control over the
content of programming and First Amendment theories that have been
developed exclusively for broadcasting and that hold the rights of listen-
ers and viewers to receive information to be “paramount” over the
rights of broadcasters.?! The theory is that in the “scarce” medium of
broadcasting, some affirmative government intervention concerning
content may be needed to ensure that the public hears diverse ideas
and viewpoints. J. Skelly Wright, a judge of the U.S. Court of Appeals,
has commented:

[In] some areas of the law it is easy to tell the good guys from the bad guys.
... In the current debate over the broadcast media and the First Amendment
... each debater claims to be the real protector of the First Amendment, and
the analytical problems are much more difficult than in ordinary constitutional
adjudication. . . . The answers are not easy.>?

These colliding statutory ground rules governing the freedom and
obligations of broadcasters have been melded into one of the law’s most
elastic conceptions—the notion of a “public trustee.”?® The FCC views
a broadcast license as a “trust,” with the public as “beneficiary” and the
broadcaster as “public trustee.” The public trustee concept is a natural
consequence of the conflicting statutory goals of private use and regu-
lated allocation of spectrum space. Congress gave the FCC the right to
choose among various candidates for commercial broadcast licenses and
left it up to the Commission to find a justification for providing a fortu-
nate few with the use of a valuable scarce resource at no cost. Legal
scholar Benno Schmidt, Jr., thinks the public trustee concept was de-
signed to dull the horns of the FCC’s dilemma: to give away valuable
spectrum space, with no strings attached, would pose stubborn prob-
lems of justification.

As has been noted above, however, some of the strings attached—
especially those, like the FCC’s Fairness Doctrine, that are content-
related—are constitutionally suspect.?* One option exercised by the
FCC to reduce controversy over its activities has been to substitute
“content-neutral” or “structural” policies for policies that involve di-
rect review of content. The objective of the Fairness Doctrine, for
example, is diverse and balanced expression of views on controversial
issues of public importance. Under the doctrine, the FCC can order a
station to present an underrepresented view, clearly not a content-
neutral act. As an alternative to such content regulation, the FCC can
attempt to structure the broadcast marketplace so that there are many
stations with different owners and assume thereby that diversity of
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opinion will result naturally and without direct government review.
Many FCC rules and policies—for example, the regulation of station
ownership patterns—have been of this type. They do not, on their
surface, look normative but are in fact examples of content-neutral
means of achieving social objectives.

For some years, however, there was hesitation over the substitution
of content-neutral “structural” regulations for content regulation.
Broadcasting was thought to be a scarce medium in which structural
regulation could not accomplish enough. Beginning in the mid-1970s,
however, arguments began to be made more forcefully that FCC re-
view of content should be reduced and structural regulation preferred.
Broadcasters tended to argue that, at least in some instances, even
structural regulation was unjustified due to what they believed was
reliance on an invalid premise: scarcity. Behind many of these criti-
cisms and controversies were changes in electronic communications
technology.

Although many correctly argue that the 1970s and 1980s have been
(and will be) particularly active decades in the development and ex-
pansion of communications technology,®® the fact is that there have
long been two complementary and determinative features of Ameri-
can broadcasting: spectrum space scarcity and technological innova-
tion. Scarcity, of course, has always been the underlying raison détre
for broadcast regulation. Because one person’s transmission is an-
other’s interference, Congress concluded that the federal government
has the duty both to select who may and who may not broadcast and
to regulate the use of the electromagnetic spectrum to serve the pub-
lic interest.

Scarcity has been a special problem in the case of broadcast televi-
sion. Whereas an FM broadcast needs a section of the spectrum 20 times
wider than an AM broadcast, a TV broadcast requires a channel 600
times wider than an AM broadcast station’s signal.>® Until 1952 the
FCC’s allocation policy confined television to a twelve-channel Very
High Frequency (VHF) system incapable of offering even two or three
stations in many cities. Broadcasters with the only television station (or
with one of the two) in a market at that time were in an awkward
position to be complaining about governmental regulation, given the
profits they were receiving from their near monopoly. The All-Channel
Receiver Bill of 1962 and many related FCC policies have been aimed
at making additional television service available in many areas, with the
expectation that greater diversity in programming would result eventu-
ally. Only recently have the economic support systems begun to
emerge that could make this twenty-year belief of the Commission true
(see chapter six).

Scarcity seems to be much less of a problem in radio broadcasting.




Origins of Broadcast Regulation: Structure and Theory 23

Broadcasters argue that there is little justification for rigid government
regulation of ten or twenty competing radio stations in a market while
monopoly newspapers operate freely. As scarcity decreases, they have
argued, so should regulation. In the early 1980s radio broadcasters
gained some government support for their argument. When the FCC
decided not to regulate radio broadcasters’ choice of program formats,
the U.S. Supreme Court in 1981 declined “to overturn the Commis-
sion’s Policy Statement, which prefers reliance on market forces to its
own attempt to oversee format changes at the behest of disaffected
listeners.””3” Also in 1981, the FCC decided that marketplace competi-
tion made it unnecessary for the Commission to supervise amounts of
commercials or nonentertainment programming on commercial radio
stations.?® Later, under Chairman Mark S. Fowler, appointed by Presi-
dent Reagan, the FCC proposed to Congress that much of the legisla-
tion supporting FCC content regulation be repealed. The Commission
argued that “[t]he traditional spectrum scarcity argument which has
provided the basis for support of the Fairness Doctrine [and other
content regulations] has become increasingly less valid as new technolo-
gies and the proliferation of existing broadcast facilities has made the
diversity of opinion available to the public via radio as pleantiful [sic]
as that available via print media.”®® In a speech shortly after these
proposals were made, Chairman Fowler noted that *“[s]carcity, to my
mind, is a condition affecting all industries. Land, capital, labor, and oil,
they are all scarce. With other scarce goods in society, we tend to allow
the marketplace to allocate them. In this process, consumers’ interests
and society’s interests are well served.”*® From this analysis of the
“myth” of scarcity, plus a review of traditional First Amendment the-
ory, Chairman Fowler concluded that in broadcasting, “[e]conomic
freedom and freedom of speech go hand in hand,” and advocated
reliance on minimally regulated marketplace forces rather than con-
tent regulation.#!

Whatever scarcity there is for commercial broadcasting and other
private uses of radio is partly a manmade problem whose dimensions
are defined by the executive branch. The FCC’s jurisdiction over the
radio spectrum is limited by Section 305 of the Communications Act,
which exempts from the Commission’s power all “radio stations belong-
ing to and operated by the United States.” The federal government,
through its various agencies and departments, operates a host of radio
services occupying approximately one-half of the total available fre-
quency space. With the government’s total investment in telecom-
munications running into the hundreds of billions of dollars and its
annual expenditure for equipment, research, and development of over
$7 billion, the White House is reluctant to turn these frequencies over
to the FCC.#2
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The classic pattern of limited broadcast facilities, which has led to
government regulation, also has encouraged technological innovations
to expand programming possibilities. Throughout its history the FCC
has had to wrestle with new problems brought about by such technical
developments as network broadcasting, FM broadcasting, VHF and
UHF telecasting, color television, cable television, direct broadcast sa-
tellites (DBS), multipoint distribution services (MDS), and other new or
modified systems. The making of public policy in each of these areas
goes far beyond resolving technical issues. Technical issues frequently
disguise what actually are economic interests vying for control of some
segment of broadcasting and related markets. The politics of broadcast-
ing are thus present in technical as well as social controversies.

The prolonged and not entirely successful effort to reduce scarcity
of TV broadcasting through UHF-TV is examined later as a case study
of the difficulties the Commission, and the regulatory system in general,
has had in dealing with new technologies. It is sufficient to note here
that the FCC, like other regulatory bodies, has been subjected to con-
siderable criticism concerning its inability to cope with change—the
most common charge being that it is concerned mainly with preserving
the status quo and with favoring the well-established broadcast services.
From a technological standpoint, for example, it has been said that the
television stations constructed in 1952 might have been operating as
early as 1937 had the Commission actively supported the development
of this new medium.*3

An agency’s ability to respond to and foster technological change is
largely a matter of how dependent the agency is on dominant industry
factions—the “haves” as opposed to the “have nots.” Throughout its
history the FCC has lacked sufficient skilled personnel and funds to
weigh the merits of new technology and has been forced to rely on
outside advice and technical opinion. When faced with complex techni-
cal questions, the Commission often has taken the easy road of finding
in favor of the “haves” over the “have nots.” Frequently, the result is
delay in the development of these technologies. A 1975 study of Com-
mission policy concerning the development of FM radio, UHF-TV, and
cable and subscription television concluded that each of these technical
innovations developed a status ancillary to the dominant AM-radio and
VHF-TV commercial broadcast system.** Since 1975 most of these in-
dustries have moved beyond such an ancillary status. Throughout most
of its history, the Commission (usually with the support of the “haves™)
sought to limit the growth of technology rather than use technological
innovations as correctives to problems. Beginning in the late 1970s,
however, the FCC has adopted policies designed to foster technological
growth as a way of promoting greater competition in the marketplace
and a greater diversity of services.
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The ability of a regulatory commission to inhibit or to promote a
technical innovation that challenges the regulated (and sometimes
sheltered) industry is a measure of the vitality and strength of that
agency. As will be shown in chapter six, the FCC has not been highly
successful at giving birth to new communications services. At times, in
fact, it has almost destroyed them. These failures result, at least in
part, from the highly political environment in which the FCC oper-
ates. The history of the on-again, off-again FCC regulation of cable
television provides perhaps the best example of how difficult policy
making becomes when traditional commercial broadcasting confronts
new competitors.

The maneuverings with respect to cable television between 1968
and 1981 provide a classic illustration of the political environment in
action. In 1968, after the Supreme Court affirmed the FCC’s authority
to regulate cable systems directly, the Commission took the textbook
action: it issued a voluminous set of cable policy proposals and invited
comments from broadcasters, cable operators, citizen groups, members
of the general public, and other interested parties. Three years and
several thousand pages of dialogue later, FCC Chairman Dean Burch
sent the House and Senate Communications Subcommittees a fifty-five-
page summary of the kinds of rules the Commission had tentatively
concluded were necessary for the healthy development of the cable
industry. Burch assured Congress that the new rules would not be made
effective until several months later—March 31, 1972—in order to allow
time for congressional review.

The consideration of cable rules, however, was not to be left to the
discretion of the FCC and Congress. President Nixon became involved,
in July 1971, by appointing a cabinet-level advisory committee on cable,
headed by Dr. Clay T. Whitehead, director of the White House Office
of Telecommunications Policy.#> During the fall of 1971, Chairman
Burch and Dr. Whitehead met privately with representatives of cable,
broadcast, and copyright interests in an effort to reach a compromise
agreement. Meanwhile, the Supreme Court was considering an appeal
of a lower court ruling that the FCC had no authority to require cable
systems to originate programs—a central element in the Commission’s
regulatory strategy.

All branches of government—legislative, executive, and judicial—
were independently considering the future of cable when the FCC, in
a 136-page decision in February 1972, adopted new cable rules based
on a private agreement among cable operators, broadcasters, and a
group of copyright owners after White House prodding. In a biting
dissenting opinion, former Commissioner Nicholas Johnson, a liberal
Democrat, said:
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In future years, when students of law or government wish to study the decision
making process at its worst, when they look for examples of industry domination
of government, when they look for Presidential interference in the operation
of an agency responsible to Congress, they will look to the FCC handling of the
never-ending saga of cable television as a classic case study.

Chairman Burch, a former head of the Republican National Commit-
tee, accused Johnson in a special concurring opinion of using a
“scorched earth” technique to distort an act of creation into a public
obscenity. Burch said that there was no conspiracy, no arm twisting, no
secret deals. The cable decision, he said, was the result of months of
regulatory craftsmanship of the highest order. Commissioner (later
Chairman) Richard E. Wiley, quoting Edmund Burke on the need for
compromise, defended the decision on the ground that the “choice
realistically confronting the Commission, after all, was this particular
program—or none at all,”48

The comprehensive 1972 rules proved to have a short life. Their key
feature was that while they allowed cable television to begin to grow
by providing some cable system access to “imported” distant TV sig-
nals, the cable television industry was required to provide certain pub-
lic interest tradeoffs in return. Among them were requirements for
relatively large channel capacity systems (twenty channels), two-way
potential, and provision of “access channels” for use by government,
educational, and citizen groups. Two premises underlay the FCC rules.
First, the Commission assumed cable television, through its ability to
provide alternatives to local broadcast service, would divide the TV
audience (a potentially devastating prospect for UHF), reduce reve-
nues, and eventually cause harm to the ability of local broadcasters to
serve the public interest. Second, based largely on its 1968 court vic-
tory, the FCC believed it could require a number of public interest
services of cable operators if whatever was being required was at least
related to broadcasting. By the late 1970s both premises had come
under vigorous attack—an attack led jointly by the cable TV industry
and the courts.

The first major setback for the FCC came in 1977 when the U.S.
Court of Appeals for the District of Columbia Circuit overturned com-
plex FCC rules that limited pay-cable access to movies and popular
sporting events. The rules originally had been based on the idea that
without such limits popular “free” programs would be “siphoned” from
broadcast TV to pay-cable systems. The court, in effect, ruled that such
cable rules could be justified only if the FCC had a reasonable basis for
expecting that harm to broadcasters and the public would in fact hap-
pen. The court found that the FCC could not sustain that burden of
proof. For good measure, it also observed that cable, unlike broadcast-
ing, was not technologically “scarce” and suggested that for that reason
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too the pay-cable limits were invalid.#” In the wake of this decision, the
FCC opened an inquiry into the economic relationship between cable
television and broadcasting. In 1980 the Commission used the results
of that inquiry—in which it concluded it had previously overestimated
the impact of cable on broadcasting—to justify repeal of other FCC
cable rules designed to “protect” broadcasters.®

At about the same time that the “economic impact” theory for cable
regulation was weakening, the Commission’s “tradeoffs” in the 1972
cable rules were under attack by the cable industry. This dispute, even-
tually settled by the U.S. Supreme Court, led to the Commission’s elimi-
nation in 1980 of its access, twenty-channel, and two-way potential
requirements.*®

By 1981 most of the 1972 compromise had unraveled. The FCC had
reduced its regulation of cable television, but state and local govern-
ment regulation of franchises was becoming more important. Broad-
casters, who thought they lost most with the collapse of the compro-
mise, continued to fight the trend in a few court cases,?° but primarily
they hoped that Congress could be persuaded to put some limits on
cable through amendment or revision of the Communications Act of
1934 and the copyright statutes. Despite this hope, however, broadcast-
ers had to stand in line with others who thought the Communications
Act had to be amended to deal with new technologies and new eco-
nomic theories (see chapter nine).

From this brief example, it is clear that the regulatory process as
applied to broadcasting and related fields is laced with an ample dose
of political maneuverings, including U-turns. In the next chapter we
look more closely at t